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FAST  PATMBHTa— See  FRAUDS,  STATUTE  OF,  vol.  8,  p.  736 ; 

Limitations  of  Actions,  vol.  13,  p.  748 ;  Payment. 

FAST  PEEFOBMAHCE.— See  Frauds,   Statute  of,  vol.  8» 

p.  738- 

FABTT. — A  person  concerned  or  having  or  taking  part  in  any 
affair,  matter,  transaction,  or  proceeding,  considered  individually ; 

also  a  side  or  part,  composed  of  one  or  more  individuals.^ — BUR- 

RILL. 

1.  Where  a  deed  is  executed  by  the  at*  In  article  10  of  the  treaty  between 

tomej  of  the  grantor,  or    officer  or  the  United  States  and  Great  Britain, 

agent  of  a  corporation,  lawfully  author-  August  9,  1842  (8  St.  at  Large,  576), 

ized,  he  is  the  party  executing  the  same  providing    that,    on    extradition,    the 

who  may  make  the  acknowledgment,  expense  of  apprehension  and  delivery 

Lovett  V.    Steam    Sawmill  Assoc.,  6  shall    be    borne    by    the  "partv    who 

Paige  (N.  Y.)  54.  makes  the  requisition,  and  receives  the 

A  statute  enacting  that  the  holder  of    fugitive,*'  the  word  **party"  refers  to 

any  negotiable  note  or  bill  may  insti-  the  contracting  parties  to  the  treaty, 

tute  one  suit  against  the  whole  or  any  and  has  no  reference  to  any  question 

number  of  the  parties  liable  to  such  which  may  arise  between  the  govern- 

holder,  but  shall    not    institute  more  ment  which  receives  the  fugitive  and 

than  one    suit  on   such  note  or  bill,  its    officers    or ,  citizens.      People    v. 

should  be  construed  as  embracing  all  Board  of  Supervisors,  8  N.  Y.  Supp. 

the  makers  as  one  party,  all  the  en-  75a. 

dorsers  as  another,  etc.;  and,  therefore,  A  Kentucky  statute  provides  that  in 

a  suit  and  judgment  upon  such  joint  case     of  schism  or    division    of  the 

note  or  jAll  against  one  maker,  or  one  church,  each  party  is  to  have  the  use 

endorsee,  etc.,  will  constitute  a  bar  to  of  the  church  and  appurtenances  a  part 

any  otlier  suit  against  any  other  maker  of  the  time  in  proportion  to  its  mem- 

or  endorser,  etc.    Archer  v,  Heiman,  bers.    l/eld^  that  where  a  number  of 

a  I  Ind.  29.  members    of  a   church    congregation, 

A  statute  declaring  every  contract  although  they  constituted  a  majority 
for  the  sale  of  lands  void,  unless  sub-  thereof  dissolved  their  connection  with 
scribed  by  the  party  by  whom  such  the  church  of  which  they  were  mem- 
sale  is  to  be  made,  or  by  the  agent  of  bers,  and  with  the  entire  ecclesiastical 
•uch  party  lawfully  authorized,  requires  body  of  which  It  is  a  member,  and 
signature*  of  all  the  vendors,  when  united  with  another  and  distant  relig- 
more  than  one  unite  in  the  contract  of  ious  organization,  they  cannot  be  re- 
sale. Snyder  v.  Neefus,  53  Barb.  (N.  garded  as  a '^party**  within  the  meaning 
Y.)  63.  of  the  statute.    McKinney  v.  Griggs,  5 

z8  C.  of  L.-rt  1 


DeflBitloB.                     PARTY  AGGRIEVED.  Viflaitta. 

PASTT  AOOBIEVED. — (See  also  Aggrieved,  vol.  i,  p.  449 ;  Ap- 
peal, vol.  I,  p,  616 ,  Person  ;  New  Trial  and  other  titles  under 
which  the  term  is  likely  to  occur.)  The  expression  "party  ag- 
grieved** is  not  a  technical  expression  ;  the  words  are  ordinary  Eng- 
lish  words,  which  are  to  have  the  ordinary  meaning  put  upon 
them.* 

Bush  (Kj.)  401;  t.  c^  96  Am.  Dec.  aggrieved"  to  prosecute  an  action  to 

560.  set  aside  a  judgment  obtained  by  means 

Party  or  Trifj, — ^Though  a  covenant  of  the  fraud  of  the  "prevailing  party/* 
that  the  covenanter  has  not  done,  per-  held,  not  to  authorize  one  not  a  party 
mitted,  or  suffered  anything  preventing  to  the  action  in  which  such  judgment 
him  from  conveying,  is  not  broken  by  was  recovered,  although  he  was  directly 
his  having  assented  to  what  he  could  interested  in  the  results,  to  maintain 
not  prevent,  yet  if  the  words  **or  l>een  such  statutory  action.  Stewart  v. 
party  or  privy  to"  were  added,  there  Duncan,  40  Minn.  410. 
would  be  a  breach  in  such  a  case  (Hob-  An  Indiana  act  provides  that  every 
son  V,  Middleton,  6  B.  &  C.  295;  9  D.  telegraph  company  having  lines  witliin 
&  R.  349.  Vh.  Elph.  490;  Dart,  885,  the  State,  etc.,  shall  receive,  dispatch, 
,886;  Sug.  V.  &  P.  60^,  604).  Vh.  and  transmit  the  same,  with  impartial- 
Clifford  V,  Hoare,  43  L.  J.  D.  P.  335;  ity,  in  the  order  in  which  they  are  re- 
L.  R.,  9  C.  P.  362;  Fermit.  ceived,  and  that  any  person  contraven* 

Party  Bead  aa  Peraon. — ** Signed  by  ing  the  act  shall  be  liable  to  the  party 

the  party  to  be  charged  therewith,"  {^  amieved,    to    the    penalty    of    $100. 

4,  17,  St.  of  Frauds;— 'Tarty"  there  is  Held,  that  the  act  was    penal  in  its 

not  to  l>e  construed  party  as  to  a  deed,  nature  and  must  be  construed  strictly, 

but  person  in  general  (Sug.  V.  &  P.  and  that  the  sender  alone  is  the  party 

129,  citing  3  AUl.  503).  aggrieved  within   the  meaning  of  the 

"Party"  read  "Person"  in  Barlow  v.  sUtute.     Hadley    v.    Western    Union 

Osborne,  6  H.  L.  Ca.  556.  Tel.  Co.,  X15  Ind.  191;  s.  c,  3X  Am.  & 

See  also  Re  Qjiartz  Hill  Gold  Min.  Eng.  Corp.  Cas.  73. 

Co.,    21    Ch.   D    643;     East    London  A  Minnesota  statute  provides  that 

Waterworks  Company  v.  Vestry  of  St.  "a  party  aggrieved"  ma}*  appeal  from 

Matthew  Bethnal  Green,  17  Qg,  B.  D.  an  order  appointing  an  administrator. 

484.                             ^  "This  does  not  include  a  mere  debtor 

Boards  for  the  equalization  of  taxes  of  the  estate.    It  refers  to  one,  who  as 

are  not  judicial  tribunals  and  a  nomen-  heir,  devisee,  legatee,  or  creditor,  has 

clature  used  in  acts  relating  to  them,  what  may  be  called  a  legal  interest  in 

though  sometimes  such  as.  Is  used  in  the  assets  of  the  estate  and  their  due 

reference  to  proceedings  in   courts  is*  administration."      In    Re    Hardy,    35 

not    there  used  in  its  technical  legal  Minn.  193. 

sense.  For  instance,  the  word  "party"  In  proceedings  to  vacate  an  assess- 
as  Used  in  the  Arkansas  act,  is  used  in  ment  for  a  street  improvement,  it  ap- 
its  popular  sense  of  "person"  and  not  peared  that  the  partitioner  purchased 
in  its  technical  sense  "party  to  a  suit."  the  land  assessed  after  the  work  had 
Prairie  Co.  v,  Matthews,  46  Ark,  383.  been  commenced  and  before  the  assess* 
See  also  Pulaski  Co.  Equalization  ment  had  been  laid.  The  land  was 
Board  Cases,  49  Ark.  518.  See  also  conveyed  to  him,  subject  to  any  assess- 
Person.                                    ^  ment  to  be  made  for  the  work,  and  the 

1.  Robinson  v,  Currey,  7  Q^  B.  Div.  payment  of  the  assessment  was  made  to 

470.  the  principal  consideration  for  the  con- 

Section  1394  Code  of  Civil   Proced-  vevance.    Held,  that  it  could   not  be 

ure  of  New  York,  gives  the  right  of  said,  as  matter  of  law,  that  the  petl- 

appeal  to  the  "party  aggrieved."    It  was  tioner    was    not  a  **party  aggrieved" 

held,  in  Watts  Camplwll  Co.  v.  Yueng-  within  the  meaning  of  the  statute;  that 

ling,  3  N.  Y.  Supp.  868,  that,  where  to  effect  that  result  it  is  necessary  that  it 

judgment  was  rendered  by  request  of  should  affirmatively  appear  that  the  legal 

defendant's  attorney,  defendant  is  not  owner  cannot  in  any  respect  be  injured 

aggrieved,  within  the  meaning  of  the  by  the  assessment;  that  the  conveyance 

statute.  imposed  no  liability  upon  the  grantee 

The  statute  authorizing  "the  party  beyondthepayment  of  any  legal  assess* 
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PARTY-WALLS.  MaltlM. 

PAETT-WALI8.— (See  also  Easements,  vol.  6,  p.  139;  Lat- 

EiUL  AND  Subjacent  Support,  vol.  12,  p.  933.) 
% 

I    Definition.  3.  IV.  Rights,  Duties  and  LiabiUties  of 

it"  w^«  rr«.t*<i  A  Adjoining  Owners,  10. 

II.  How  Created.  4.  ^^^j;^^  Statement,  la 

(fl)  Pflr/y  Wall  A^eemtnts,  4.  ^^v  Erection  and  Use,  xi. 

(*)  /«i//iW  (?f««A  7-  (f)  Alteration,  11. 

(c)    Prescrtftton,  8.  ^^j  ^*/aiV,  13. 

(rf)  Statutes,  8.  ^^^   Contribution,  13. 

III.  When  a  Party  WaU  Ceases  to  be  y.  Remedies,  16. 

Such,  9.  VI.  Practice  and  Procedure,  17. 

I  DBTOrmov. — A  party-wall,  in  the  ordinary  meaning  of  the 
term,  is  a  wall  between  two  adjoining  owners,  built  at  common 
expense  and  used  for  common  advantage.^  The  term,  however, 
may  be  used  in  four  different  senses :  First,  a  wall  of  which  the 
two  adjoining  owners  are  tenants  in  common  ;*  second,  a  wall  di- 
.vided  longitudinally  into  two  strips,  one  belonging  to  each  of  the 
neighboring  owners  ;•  third,  a  wall  which  belongs  entirely  to  one 
of  the  adjoining  owners,  but  is  subject  to  an  easement  or  right  in 
the  other  to  have  it  maintc^ined  as  a  dividing  wall  between  the 
two  tenements  ;*  fourth,  a  wall  divided  longitudinally  into  two 

inent  that  might  be  made.    Matter  of  C{8co,4Sandf.fN.  Y.)  480;  Regina  v. 

Pennle,  108  N.  Y.  365.  Coop,  17  Ont.  Reps.  (Can.)  738;  Cubitt 

1.  Abb.  L.  Diet.  252;  Hiatt  v,  Morris,  v.  Porter,  8  Barn.  &  C.   257;    Wiltshire 

10  Ohio  St.  523;  Koeingv.   Haddix,  21  t;.  Sidford,  8  Barn.  &   C.  259;   Watson 

111.  App.  53;   Hammann   v,  Jordan,  9  v.  Gray,   14  Ch.   Div.   192;  Jones    t». 

N.  Y.  Supp.  423.  Read,  10  Is.  R.   C.   L.  315;   Standard 

One  of  two  adjoining  owners  of  land  Band  of  B.  S.  A.  v,  Stokes,  9  Ch.  D.  68; 

in  a  city,  who  erects  a  wall  over  the  47  L.J.  Ch.  554;  38  L.  T.  672;  26  W. 

boundary  line  under  the  ordinances  of  R.  492. 

the  city  respecting  party-walls,  cannot  S.  In  this  case  the  owners  are  not  ten- 
claim  the  benefit  of  such  wall  as  a  par-  ants  in  common,  even  if  the  wall  was 
ty-wall,  unless  it  be  built  of  the  width  erected  attheir  joint  expense;  Matts  v. 
prescribed  by  the  ordinance,  and  also  Hawkins,  5  Taunt.  20;  but  where  there 
be  solid  and  free  from  any  openings,  has  been  a  common  user  of  the  wall 
Traute  v.  White  (N.  J.;,  19  Atl.  Rep.  erected  at  the  common  expense,  that, 
196.  in  the  absence  of  any  other  evidence,  is 

A  dividing  wall  between  two  build-  sufficient  evidence   for  a  jury  to  find 

ings  in  the  city  of  Philadelphia  owned  that  the  wall  is  held  by  the  two  parties 

by  different  parties,  the  foundation  of  as  tenants  in  common;  Cubitt  v.  Porter, 

which  rest  partly  upon   the  ground  of  8  Barn.  &  C.  257;   Standard   Bank  v, 

each  is  a  party-wall.    It  is  immaterial  Stokes,  29  Ch.  D.  68. 
that  the  foundation  is  not  equally   laid        4.  Rogers  x\   Sinsheimer.   50  N.   Y. 

upon  the  lot  of  each  party,  and  that  the  646. 

wall  itself,    above  the    foundation,    it        The  terra  is  so  used   in  the   English 

wholly  within  the  lot  of  one  of  the  ad-  Metropolitan  Building  Act.  18  &  19   V. 

joining  owners.     Western   Nat.  Banks  ch.  122,  J  3;  Iteight  v,  Pursell,  x  Ch.  x  D. 

App.  X02  Pa.  St.  X7x;  Gordon  v.  Milne,  412.     Such  a  wall  may  be  a  party-wall 

xo  Phila.  (Pa.)  X5.     Om/ar^  Beaver  v.  for  some  part  of  its  height,  and  above 

Nutter,  10  Phila.  (Pa.)  345.  that  height  the  separate  property  of  one 

1.  Montgomery  v.  Masonic  Hall,  70  of  the  adjoining  owners;    Weston   v, 

Ga.  38;  Brown  v,  Werner,  40  Md.  X5;  Arnold,  43  L.J.  Ch.  X23;  8  Ch.   1084; 

Orman  v.  Day,  5  Fla.  392;  Sherred  v.  and  in  same  way  such  a  wall    may  be 
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moieties,  each  moiety  being  subject  to  a  cross-easement  in  favor 
of  the  owner  of  the  other  moiety.* 

n.  How  Cbbatbd. — {a)  Party  Wall  Agreements*— A  wall' 
may  become  a  party  wall  by  contract  express  or  implied,  by 
prescription  or  by  statute.*           x 

laterally  a  part/-wall  or  such  distance  the  erection  of  a  part^r-wall  creates  a 
as  it  is  used  by  both  owners  and  no  fur-  community  of  interest  Iwtween  neigh - 
ther;  Knight  t'.  Pursell,  ii  Ch.  D.  41^.  boring  proprietors,  but  there  is  no  just 
1.  *'Land  covered  bj  a  party  wall  re-  sense  in  which  the  reciprocal  easement 
mains  the    several    property    of    the  for  its  preservation  can  be  deemed  a  le- 
owner  of  each  half,  but  the  title  of  each  gal  incumbrance  upon  the    property, 
owner  is  qualified  by  the  easement  to  The  benefit  thus  secured  to  each  is  not 
which  the  other  is  entitled  of  support-  converted  into  a   burden  by   the  mere 
ing  his  building  by  means  of  the  half  of  fact  that  It  is  mutual  and  nof  exclusive, 
the  wall   belonging  to  his  neighbor.*'  Hendrick  v.  Stark,  37  K.   Y.  106;  s.  c 
Ingals  V,  Plamondon  €i  ai,  75   III.   1 18.  93  Am.  Dec.  549;  Butterworth  v.  Craw- 
Gibson  V.  Holden,  115  111.  199;  Wilcox  ford,  3  Daly  (N.  Y.)  57;  Mohr  v.  Parm- 
V.  Danforth,  5  111.  App.  378;  Nash  v.  elee,  43  N.  V.  Super.  Ct.  320  (Compare 
Kemp,  49  How.  (N.  Y.)  Pr.  522;  Sher-  Giles  v.  Dugro,  i  Duer33i);  Bertram  v, 
red  V.  C5i8Co,  4   Sandf.   (N.  Y.)   480;  Curtis,  31  Iowa  46;  Weld  v.  Nichols,  17 
Partridge  v,  Gilbert,  1 5  N.  Y.  601 ;  Hen-  Pick.  (Mass.)  538. 
dricks  V.  Stark,  37  N.  *  Y.   106;  s.  c.  93        A  Party  WaU  a  Dead  or  BoUd  Wall.— 
Am.  Dec.  549;  Brooks  v.  Curtis,  50  N.  Wlndowi. — Without  an  agreement  be- 
Y.  639;  s.  c.  10  Am.  Rep.  545;  Bloch  v.  tween  the  owners  of  property  allowing 
I  sham,  28  Ind.  37,  s.  c.  92  Am.   Dec.  them,  windows  have  no  proper  place  in 
287;  Hoffman  v.  .Kuhn,  57  Miss.  746;  a  party  wall.    This  is  evident  from  the 
34  Am.  Reps.  491 ;  Burton  v.  Moffit,  3  uses  and  objects  of  party  walls,  with 
Or.  29;  Graves  v.  Smith,  (Ala.)  6   So.  which  use  windows  are    inconsistent. 
Rep.  30S;  Sanders  v.  Martin,  2    Lea  St.  John  v.  Sweeney,  59  How.  Pr.   (N. 
(Tenn.)  213;  s.  c.  31  Am.  Rep.  598;  An-  Y.)  175;  Van  Syckel  v.  Tryon,  6  Phila. 
drae  v.  Haseltine,  58  Wis.  395;  s.  c.  46  (Pa.)4ai;Rondett;.  Bedell,i  Phila. (Pa.) 
Am.  Rep.  635.    For  a  reference  to  the  366;  Milne's  App.  81  Pa.  St.  54;    Voll- 
English  cases  see  5   Fisher  Dig.  990  &  mer's  App.  61  Pa.  St.  118;  Sullivan  v. 
seq.  Graiford,  35  Iowa  531;  Danenhauer  v. 
Part  Only  Kay  be  Party  Wall.— A  deed  Devine.  6x  Tex.  480;  Graves  v.   Smith, 
conveyed  to  M.  certain  premises,  ex-  (Ala.)  6  So.  Rep.  308;  Weston  v,  Ar- 
tendiiig  to  the  west  line  of  the  west  wall  nold,  L.  R.  8  Ch.  App.  1084  s.  c,  7  Eng. 
of  a  brick  building  upon  the  premises;  Rep.  572.     Com/ar^  Pierce  v.  Lemon, 
so  that  it  included  the  whole  of  the  west  2  Houst.  (Del.)  519.     See  Hart  v.  Ku- 
wall;  with  the  reservation  that  the  own-  cher,  5  Serg.  &  R.  (Pa.)  i. 
ers  of  the  ground  on  both  sides  should        Fluei  In  Wall. — Where  one    owner  of 
have  the  mutual  use  of  the  present  par-  a  party  wall  desired  to  close  a  flue  in 
tition  wall.     At  that  time  there  was  a  said  wall  which   was  necessary   to  the 
small  one-story  brick  building  on  the  beneficial  use  of  the  other  party.  Held, 
lot  adjoining  on  the  west.    Subsequently  that  as  the  easement  was  apparent  at 
M.*s  grantors  conveyed  this  other  lot  to  the  time  the  party  seeking  to  close  the 
P.,  who  tore  down  this  small  building,  flue  obtained  her  interest  in  the  wall, 
and  erected  one  much  higher,  and  ex-  she  could  not  interfere  with  the  use  of 
tending  further  along  on    M.'s    wall,  the  flue  by  the  other  party.    Ingalls  i*. 
^«/(/,  that  the  reservation  in  the  deed  Plamondon,  75  111.  118. 
to  M.  extended  only  to  such  portions  of        8.  List  v,  Hornbrook,  2  W.  Va.  340; 
the  west  wall  as  were  then   used  as  a  Quinn  t;.  Morse,  130  Mass.  317. 
partition  between  the   buildings,    and        Party  Wall    Breotad   by    Tenants. — 
that  P.  had  no  right  to  the  mutual  use  When  a  party  wall  was  erected  by  tenf- 
of  any   other,  or  greater  part  of  this  ants  for  years,   Held^  that  though  the 
west  wall.    Price  v,  McConnell,  27  111.  wall  might  be  a  partv  wall  as  between 
255.     See  also,  Weston  v,  Arnold,  8  L.  the  tenants  and  adjoining    owner,    it 
R.  Ch.  1084;  43  L.  J.  Ch.  123;  22  W.  R.  would  not  bind  the  reversioner  nor  his 
284.  grantee.    Webster  v.  Stevens,  5  Duer 
Not  an  Inowntamnea. — It  is  true  that  (N.  Y.)  553. 
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The  owners  of  adjoining  lots,  especially  in  lai^e  cities,  frequent- 
ly enter  into  an  agreement,  which  may  or  may  not  be  under  seal, 
whereby  it  is  agreed  that  in  the  erection  of  a  building  either  party 
may  place  the  wall  of  his  building  so  that  it  will  stand  partly  on 
each  lot,  and  that  the  other  party  will,  when  he  uses  the  wall, 
contribute,  proportionately  to  the  cost  of  erection.  An  agree- 
ment so  made  constitutes  the  wall,  when  erected  and  used  by  the 
adjoining  owners,  a  party-wall.^ 

1.  The  interest  of  the  licensee  in  this  far  north  as  the  wall,  it  was  agreed  that 

wall,  after  it  has  been  built,  cannot  be  the  party  erecting  it  should  convey  to 

annulled  by  any  revocation  on  the  part  him  the  small  strip  of  land  lying  north-  / 

of  either  the  licensor  or  his  grantee  ward   of  where   his   land    terminated, 

with  notice.     Wickenham    v.     Orr,    9  such  contract  was  absolute    and    not 

Iowa  (I  With.)  253.  conditional;  the  covenants  therein  were 

**Plaintifr  and  defendant,  owning  ad-  independent,  and  the  breach  of  one  did 

joining  lots,  entered  into  a  parol  agree-  not  relieve  from  the  obligation  of  an- 

ment  to  jointly  build  a  party  wall,  and  other.    Therefore,  a  conveyance  by  the 
in  pursuance  thereof  built  a  portion  of  *  party  building  the  wall  was  not  a  con- 

the  wall,  when  defendant  refused  to  pro-  dition  precedent  to  the  enforcement  of 

ceed  further.     Whereupon  the  plaintiff,  his  claim  against  the  adjoining  owner 

who     had     prepared     materials     and  for  his  proportion  of  the  cost  thereof, 

planned  a  building  in  reliance  upon  the  Ensign  v.  Sharp,  72  Ga.  708. 
performance   of   the  agreement,   pro-        Where  plaintiff  purchased  a  lot  of  de- 

ceeded  to  complete  the  wall   afler  due  fendant,  and  agreed  to  erect  a  building 

notice  to  the  defendant.     Held^  that  the  thereon,  and  it  was  further  agreed  be- 

parol  contract  having  been  partly  e\e-  tween  them  that  when   the  defendant 

cuted,  the  parties  were  estopped  from  erected  a  building  upon  the  adjoining 

denying  the  existence  of  the  easement  lot  he  would  construct,  in  connection 

thereby  created.     Rindge  v.  Baker,  57  with  the  plaintiffs  building,  a  stairway 

N.  Y.  209,  s.  c.  15  Am.  Reps.  475.  to  the  second  story,  one-half  of  which 

Bt  and  M.  agreed  orally  that  d.  who  should  be  on  the  ground  of  each  party, 

was  about  to  erect  a  house  should   put  and  plaintiff,  accordingly,  built  his  wall 

the  division  wall  one-half  on  the  lot  of  20  inches  from  the  line,  and  defendant 

each.    The  line  was  not  defined  but  B.  not  only  used  the  wall  so   built  for  the 

began   to   build    on  a    supposed     line,  purpose  of  the  stairway,  but  built  into 

Subsequently  a  written  agreement  was  it  in  such  a  way  as  to  support  his  own 

entered  into  bythe  parties,  embodying  building,  and  in  a  way   not  demanded 

the    terms    of    the    oral    agreenient.  for  the  support  of  the  stairway,  then  the 

When  M.  came  to  build  it  was  found  wall  became  a  party  wall,  and  plaintifi 

that  the  foundation  was  four  inches  too  was  entitled   to  recover  one-half   the 

far  over  on  his  land.    M.  cut  off  the  value   thereof  at   the  time    defendant 

four  inches  causing  injury  to  B.     Held^  so  used  it,  with  interest  at  six  per  cent, 

that  M.  was  liable  for  the  damage  be-  Molony  v.  lUxon,  65  Iowa,  136  s.  c,  54 

cause  he  had  allowed  B.  to  go  on   in  Am.  Rep.  i. 

food^aith.  Miller  v.  Brown,  33  Ohio  Wben  Liability  AoomM. — The  plain- 
it.  547.  tifTs  lot  was  vacant.  The  defendant's 
Oonatnictloiii  of  Party  Wall  JUpree-  lot  was  occupied  by  a  building  one  story 
manta. — If  one  agreed  to  build  a  party  high,  which  was  of  brick  on  all  sides 
wrall,  resting  half  upon  his  own  land  except  the  one  next  the  plaintiffs  lot. 
and  half  upon  the  land  of  an  adjoining  On^hat  side  it  was  of  wood,  and  rested 
land  owner,  furnishing  the  material  by  permission,  on  the  plaintiffs  land, 
and  labor  therefor,  and  such  adjoining  The  plaintifi's  purpose  was  to  erect  a 
land  owner  agreed  that,  upon  its  com-  building  on  his  own  land  which  should 
pletion,  he  would  pay  one-half  of  the  be  four  stories  high.  In  doing  this,  it 
cost  thereof,  and  should  own  a  joint  would  be  necessary  to  remove  the 
interest  therein,  and  have  the  right  to  wooden  side  of  the  defendants  building, 
use  it  whenever  he  desired  to  build  so  as  to  make  room  for  the  partition 
upon  his  own  land;  and  as  the  land  of  wall  located  one-half  on  each  lot.  The 
the  adjoining  owner  did  not  extend  as  parties  thereupon  agreed   that   either 
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might  build  the  wall,  and  that  the  other  build   a  new  wall.    The    partj    wall, 

might  at  any  time  use  as  much  of  it  as  however,  supported  and  added  strength 

might  choose  "for  the  erection  of  any  to  T's  wall.    Heldt  that  T.  was  UMe 

buildine"  paying^  to   the  party  erecting  under  the  agreement  since  he  did  "make 

the  wall  the  appraised  value  of  so  much  use"  of  it.    Kingsland   v.  Tucker,  44 

of  it  as  he  shall  then  use.    .    .    .    The  Hun  (N.  Y.)  91. 

plain  interpretation   of  the  contract  is  A  simple  contract  between  adjoining 

that  the  defendant  incurs  no  liability  to  owners  recited  that  one  of  them  had 

pay  for  the  value  of  the    wall  until   he  erected  a  wall  on  the  line  intended  as  a 

makes  some  use  of  it  in  the  future  erec-  partition    wall,    and    stipulated    that 

tion  of  some  building,  or  of  some  ad-  whenever  the  other,  his  grantees,  heirs 

dition  to  the  old  one.    Shaw  v.  Hitch-  or  assigns,  or  other  persons  owning  or 

cock,  19  Mass.  254.  controlling  his  lot,  should    desire    to 

Adjoining  owners  agreed  that  one  build  in  connection  with  said  wall,  they 
should  build  a  foundation  partly  on  the  should  first  pay  the  builder  one-half  of 
land  of  each  and  that  the  other  should  its  value,  //eidy  that  the  builder  had 
pay  for  the  portion  on  his  premises  no  title  to  the  half  of  the  wall  on  the 
when  he  should  rebuild  his  house  or  other  lot,  the  contract  being  a  mere  li- 
sell.  Held,  that  the  executors  of  the  cense,  with  an  agreement  to  pay  for 
party  who  built  had  no  cause  of  action  use,  and  therefore  he,  and  not  his  gran- 
against  the  other  party  until  rebuild  tee,  was  entitled  to  th^  payment  of  half 
or  sold  and  that  the  addition  of  a  few  the  value,  when  the  owners  of  the  ad- 
feet  to  the  front  extending  to  the  pave-  joining  lot  desired  to  build.  Behrena 
ment  was  not  "rebuilding."  Elliston  v.  Hoxie,  26  111.  App.  417. 
V.  Morrison,  3  Tenn.  Ch.  280.  Under  an  agreement    between    the 

The  law  will  imply  that  payment  is  owners  of  adjoining  lots  providing  that 
to  be  made  within  a  reasonable  time  one  may  build  a  party -wall  resting  one- 
where  no  time  is  fixed  for  payment  in  half  on  each  lot,  and  that  the  other 
an  agreement  to  contribute  toward  the  should  have  the  right  of  joining  there- 
erection  of  a  party  wall.  Rawson  v.  to  on  paying  one-half  its  value,  the  one 
Bell,  46  Ga.  19.  by  whom  the  wall  is  built  may  be  en- 

Where  it  was  agreed  that  *Svhenever  joined  from  placing  therein  doors  or 

B.  or  his  assigns  use  said  wall  by  erect-  other  openings,  though  there  is  neither 

ing  a  building  on  the  lot  adjoining  on  allegation  nor  proof  that  the  other  «ver 

the  said  A.'s.  B.  or  his  heirs  or  assigns  Intends  to  use  the  wall.    Harber  v,  Ev- 

putting  the  joists  of  their  building  in  ans  (Mp.)  14  S.  W.750. 

said  wall,  then  said  A.  or  his  heirs  or  In  an  action  in  the   New  York  city 

assigns  is   to  receive  one -half  of  the  court,  where  adioining  owners  agreed 

actual  cost  of  the  building  of  said  wall  that  one  might  build  the  wall  ^nd  that 

from  B.  or  his  heirs  or  assigns."     Held^  the  other  might  have  the  use  of  it  on 

that  the  use  of  the  wall   wais  the   thing  pay  ine;  one- half  its  value,  it  was  held 

contracted  for  and  that  the  wall  having  that  the  mutual  covenants  furnished  a 

been  used  as  a  party  wall  it  was  imma-  sufficient  consideration  for  the  promise 

tenal   that  the  joists  of  the    building  to  pay,  though  the  interest  of  the  promi- 

were  not  inserted  in  the  wall.    Green-  sor   in  the  land  was  small.    Scott  v^ 

wald  V,  Kappes,  31  Ind.  216.  McMillan,  4  N.  Y.  Supp.  434. 

Under  an  agreement  that  one  party  In  Kingsland  v.  Tucker,   1x5  N.  Y. 

should  pay  for  a  party  wall  when  used,  574,  it  was  adjudged  that  the  construc- 

the  amount  to  be  determined  by  ap-  tion  of  an    independent   wall,    which 

praisers,  Held^  that  the  plaintiff  could  touched  a  party-wall  at  several  points, 

not  recover  until  such  appraisment  or  but  which  was  of  sufficient  strength  to 

the  defendant  had  done  something  to  stand  alone  and  fulfilled  all  the  require- 

prevent  and  that  the  demand  for  pay-  ments  of  a  wall,  was  not  such  a  use  of  a 

ment  did  not  entitle  the  plaintiff  to  in-  party-wall  as  was  contemplated  by  an 

terest  though  defendant  was  using  the  agreement  between  adjoining    owners 

wall.    Thorndyke  v.  Wells  Memorial  that  one  should    use    the    party -wall 

Assoc.  (Mass.)  16  N.  E.  Rep.  747.  built  by  the  other  for  the  support  of  t^e 

It  was  agreed  between  owners  of  ad-  beams  of  a  house  then  standing  on  the 

joining  lots  that  T.  should  pay  for  one-  lot,  but  whenever  he  should  make  use 

half  of  a  party  wall  when  he  should  of  the  wall  in  the  erection  of  a  new 

**make  use    of  it.    When  T.  built,  the  building  he  should  pay  for  one-half  of 

building  inspectors  required  him  to  line  its  value, 

up  to  the  part}'  wall  thus  obliging  him  to  Bnforeoment. — Where    there    is    an 
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(*)  Implied  Grant. — When  one  owning  adjoining  lots  erects 
a  wall  partly  on  each  lot  and  then  conveys  to  others,  the  wall  so 

erected  becomes  party-wall  by  implication  of  law  and  the  dif- 
ferent owners  have  mutual  easements  of  support  in  that  portion 
of  the  wall  standing  on  the  other's  land.  ^ 

agreement  between  the  owners  of  ad-  made  the  wall  in  question  a  party  wall 

joining  lots,  and  one  of  them  covenants  between  them.    By   two    deeds,    both 

with  the  other  that  he  will  build  a  wall,  dated  and  recorded  at  the  same  time, 

for  a  certain  distance,  half  on  one  lot,  he  conveyed    the  easterly   lot   to  the 

and  half  on  the  other,  and  upon   his  grantorof  the  plaintiff  and  the  westerly 

failure  so  to  do,  the  other  party  enters  lot  to  the  grantor    of   the    defendant, 

on  the  ground,  and  begins  to  extend  the  by  a  description  which  is  claimed   by 

-wall  to  the  point  agreed,  the  latter  will  the  plaintiff  to  have  so  located  the  line 

not  be  restrained  by  injunction.  of  division  as  to  throw  the  whole  of  the 

But  where  the  distance  to  which  the  wall  and  two  inches  of  land  on  the 
wall  is  to  be  extended  is  a  disputed  westerly  side  thereof  within  the  bound- 
point,  and  the  proper  construction  of  aries  of  the  plaintiff's  lot.  Assuming 
the  covenant  is  an  open  question,  and  that  the  plaintiff  is  right  in  his  construe- 
the  extension  will  render  necessary  the  tion  of  the  description,  yet  the  wall  be- 
cutting  away  of  part  of  the  building,  ing  a  party  wall  and  at  the  time  of  the 
thus  causing  a  permanent  injury  conveyance  serving  as  a  support  for  the 
thereto,  a  temporary  injunction  will  tie  beams"  of  the  house  erected  on  the  lot 
issued,  to  continue  in  force  until  the  now  of  the  defendant,  the  premises  now 
questionof  right  can  be  settled.  Rector  owned  by  the  plaintiff  were  charged 
etc.  XK  Keech,  5  Bosw.  (N.  Y.)  691.  with  the  servitude  of  haWng  the  beams 

1.  If  a  person  erects  two  buildings  on  \of  that  house  supported  by  the  wall  in 
adjoining  lots  of  his  own,  with  a  partv  question,  and  of  having  the  wall  stand 
wall  between  them,  and  subsequently  and  serve  as  an  exterior  wall  for  the  de- 
conveys  to  different  persons,  each  has  fendant*s  house,  so  long  at  least  as  the 
an  easement  in  the  party  wall  standing  building  should  endure.  .  .  .  Con- 
on  the  land  of  the  other  for  the  support  sequently,  on  the  severance  of  the  two 
of  his  house.  The  party  disturbing  the  properties,  the  grantee  of  the  westerly 
other  in  the  enjoyment  of  that  ease-  lot  acquired  an  easement  correspona- 
ment,  even  though  he  do  it  for  the  pur-  ing  with  the  servitude  to  which  the 
pose  of  improving  his  own  lot,  and  with  easterly  lot  was  subject."  Rogers  v. 
the  greatest  diligence,  is  responsible  for  Sinsheimer,  50  N.  Y.  646. 
damages  occasioned  to  the  other  by  ~  Where  the  use  of  a  wall  was  not  such 
such  disturbance.  And  if  he  employ  as  would  give  a  subsequent  grantee  no- 
another  person  in  the  work,  both  em-  tice  of  its  use  as  a  party -wall  and  it  is 
ployer  and  employed  are  liable  for  the  shown  that  he  did  not  have  notice  of 
trespass.  The  building  injured  being  any  right  to  use.  ^^/tf,  that  when  an  ad • 
in  possession  of  a  tenant  for  a  term  of  joining  owner  erected  a  brick  building 
years,  it  was  held,  that  the  owner  could  in  the  place  of  a  fcame  shop  of  a  light 
recover  only  the  injury  to  the  building,  and  temporary  character  he  could  not 
and  nothing  for  interruption  of  use  and  use  the  division  wall  as  a  party  wall 
occupation^  Eno  v.  Del  Vecchio,  6  without  making  compensation.  Heim- 
Duer  (N.  Y.)  17.  Partridge  v.  Gil-  bach's  Appeal  (Pa.)  7  Atl.  Rep.  737. 
bert,  15  N,  Y.  601,  s.  c,  69  Am.  Dec.  Where  the  owner  of  adjoining  lots, 
6^2;  Webster  V.  Stevens,  5  Duer  (N.  on  each  of  which  was  a  building  with 
^•)  553;  Rogers  V.  Sinsheimer,  50  N.  a  common  wall  between  them,  mort- 
Y.  646;  Henry  v,  Koch,  80  Ky.  391;  s.  gaged  one  of  the  lots,  describing  the  di- 
C  44  Am.  Rep.  484;  Doyle  v.  Ritter,  vision  line  as  running  "partly  through 
6  Phila.  (Pa.)  577;  Goldsmith  v.  Star-  the  centre  of  a  party -wall,**  it  was  held 
ring,  5  Mackey  (D.  C.)  582;  Richards  that  on  the  foreclosure  and  sale  of  the 
V.  Rose,  9  Exch.  318;  Murlv  v.  Mc-  mortgaged  lot  the  common  wall  became 
Dermott,  8  Ad.  &  E.  138;  Watson  v.  a  party- wall.  Heartt  v,  Kruger,  56 
Gray,  L.  R.  14  Ch.  Dfv.  193.  Super.  Ct.  382. 

'*Two  houses  and  two  lots  were  origi-  The  owner  of  two  adjoining  city  lots 

nally   owned   by  one  Stranahan.     He  'built  a  house  upon  each  lot,  each' sepa- 

had'erected'  the  two  houses  thereon»  and  rated  from  the  other  by  a  brick  wall, 
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{c)  Prescription. — The  continuous  use  of  a  wall,  by  adjoining 
owners,  as  a  party-wall  for  the  prescriptive  period,  raises  the  pre- 
sumption of  a  contract  between  the  parties.' 

(rf)  Statutes. — In  some  of  the  states  of  the  Union  there  are 
statutory  regulations  upon  the  subject  of  party-walls.* 

one-half  pf  which  was  on  each  lot,  and  waUs  for  the  period  shown  by  the  evi- 

subsequentljr  conveyed  the  lots  to  dif-  dence,  raised  the  presumption  of  mutual 

ferent  persons,  each    deed  describing  grants' for  such  enjoyment  for  the  time 

the  boundary  line  between  the  houses*  the  two  houses  should  be  capable  of 

as    **a     line     running     longitudinally  safe  and  beneficial  occupation,  and  that 

through  the  centre  of  the  partition  wall  B  had  no  authority  or  right  to  interfere 

between   the  houses*';  and  such   wall  with  tlie  alley  or  walls,  without   the 

stood  unchanged  as  the  partition  wall  consent  of  A,  unless  he  could  do  so 

between   the    houses    for    fifty    years,  without  injury  to  his  possession.    Daw- 

Held^  that  the  wall  was  a  party- wall,  ling  v.  Hennings,  20  Md.  179;  Brown 

Everett  V.  Edwards,  149  Mass.  508.  v,  Werner,  40  Md.  15;  McLaughlin  v. 

And  so  where  A.  and  B.  owned  adja-  Cecconi,  141  Mass.  252,  S.  C.  5,  N.  E. 

cent  houses,  and  the  wall  was  a  com-  Rep.  261 :  Orman  v.  Day,  5  Fla.  385 , 

mon  wall,  and  the  common  grantor  of  Sanders  v,  Marton,  2  Lea  (Tenn.)  213; 

both  had  conveyed  each  house  by  a  des-  S.  C.  31  Am.  Rep.  599;  Cubitt  v.^Por- 

cription  which  made  the  dividing  line  ter,  S  Barn  &  C.  2^7;  Wiltshire  v,  Sid- 

of  the  lots  pass  through  the  centre  of  ford,  8    Barn    &    C.  257;    Brown   v, 

the  wall,  though  there  was  no  reference  Windsor,  i  Cromp.  &  J.  20. 

to  the  wall,  it  was  held  that  there  was  8.  In  Iowa,  South  Carolina,  Missis- 

an  implied  g^ant  of  the  party  wall,  put-  sippi,  Louisiana,  and   the   District  of 

ting  on  each  the  burden  and  privilege  Columbia,  one  who  in  a  city  or  town 

of  a  party  wall.    Carlton*  v.    Blake,  erects  a  brick  building  (in  Louisiana  a 

(Mass.)  25  N.  E.  Rep.  83.  stone  building)  may  set  half  the  parti- 

1.  An  old  wall  from  long  user^  in  the  tion  wall  on  the  adjoining  lot. 
absence  of  evidence,  may  be  deemed  a  In  Iowa  and  Louisiana,  one  so  erect- 
party-wall,  presumptively,  either  from  ingti  wall  cannot  compel  contribution, 
an  agreement  to  that  effect,  or  from  its  but  if  the  adjoining  owner  uses  the 
being  built  upon  the  line  of  the  two  lots  wall  when  he  builds,  he  must  pay  for 
for  that  purpose  by  the  respective  own-  one -half  of  it;  and  this  he  must  do  in 
ers.  Schile  v.  Brokhahns,  80  N.  Y.  SoutH  Carolina  and  Mississippi. 
614;  Eno  V.  Del  Vecchio,  4  Duer  (N.  So  in  Iowa  and  Louisiana,  if  #ie  per- 
Y.)  53.  son  first  building  places  the  wall  whollv 

A  and   B   owned   adjoining  houses,  on  his  own  land,  the  other  who  uses  it 

the  party  wall  of  which  was  supported  must  pay  half  the  value  of  the  strip, 

by  an  arch,  enclosing  a  passage-way;  B  and,  this  being  done,  they  own  the  wall 

pulled  down  his  house  and  part  of  the  in    common.     Under    the    statutes    of 

arch  on  his  estate,  in  consequesce  of  these  two  states  a  partition  wall  is  pre- 

which  the    partition  wall  fell.    In  an  sumed  to  be  a  wall  in  common, 

action  of  trespass  on   the  case  by   A  Under    the     Mississippi     statute,    a 

against  B,  there  was  evidence  that  A  party -wall  paid  for  by  both  cannot  be 

had  previously  made  alterations  in  his  removed  by  either  without  the  consent 

house,  and  had  inserted  props  under  the  of  the  other.     For  a  general  reference 

arch  after  B's  house  had   been  taken  to  the  statutes  bearing  upon  this  subject 

down,  but  that  the  party  wall  was  not  see  Stimson*s  American  Statute  Law, 

weakened  thereby,  and'  it  did  not  ap-  p.  325.    O'Daniel  v.  Bakers'  Union,  4 

pear  that  A  ever  assented  to  the  break-  Houst  (Del.)  488;  Zugenbuhler  v.  Gil- 

ing  of  the  arch.    Heldy  that  the  right  Ham,  3  Iowa  391 ;  Thomson  v.  Curtis, 

of  support  or  easement  in  the  ground  of  28   Iowa  229;    Bertram   v,    Curtis,  31 

B  set  up  by  A,  was  of  such  a  character  Iowa  46;    Afolony  v.  Dixon,  65  Iowa 

that  it  must  have  originated  in  a  grant,  136,  S.  C.  54  Am.  Rep.  i;  Graihle  v. 

either  actual  or  presumed,  as  matter  of  Honn,   i   La.  Ann.  140;    Florence    v, 

law,  from  the  facts  shown  by  the  evi-  Maillot,  22  La.  Ann.  1x4;  Irwin  v.  Pet- 

dence  in  the  case.  erson,  25  La.  Ann.  300;  Irwin  v.  Morse, 

Held^  also,  that  the  uninterrupted  en-  130  Mass.  317;  Ingles  v.  Bringhurst,  i 

joyment  and  use  of  the  alley  and  alley  Dall.  (Tex.)  341;  Beaver  v.  Nutter,  xo 
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m  Whsv  a  Fabtt-Wau.  Geasbb  to  bb  8170H.— a  wall  ceases  to 
be  a  party-wall  with  the  state  of  things  which  created  it  and  there 
is  no  obligation  upon  either  of  the  adjoining  owners  to  continue 
the  use  of  a  wall  as  a  party-wall  after  such  a  change  of  circum- 
stances, or  to  unite  in  the  construction  of  a  new  wall  after  the  de- 
struction of  the  old  one.^ 

Phila.  (Pa.)  345;  Evens  v.  Ja/ne,  23  building  of  such  other.  Each  therefore. 
Pa.  St.  34;  Bell  V.  Bronson,  17  Pa.  St.  is  bound  to  permit  his  portion  of  the 
963;  Roberts  v.  Bye,  30  Pa.  St.  375,  S.    wall  to  stand,  and  to  do  no  act  to  im- 

C.  71  Am.  Dec.  710;  Child  v.  Napheys,  pair  or  endanger  the  strength  of  his 

112  Pa.  St.  504:    Miller  v.   Elliott,  5  neighbor's  portion  so  long  as  the  object 

Cranch  C.  C.  (U.  S.  )  543.  for  which  it  was  erected,  to  wit,  the 

In  such  a  case  \  it  was  held  that  the  common  support  of  the  two  buildings, 
building  regulations  of  the  District  of    can  be  subserved;  and  each  will  conse- 

Columbia,  adopted  in  1791,  were  to  be  quentlj  be  liable  to  the  other  for  any 

construed  strictly  as  imposine  a  burden  damage  sustained  by  sl  disregard  of  this 

in  invitum  on  the  land   and    did    not  obligation.    But  the  obligation  ceases 

authorize  the  making  of  windows  in  a  with  the  purpose  for  which  it  was  as- 

oarty-wall.      Corcoran    v,     Nailor,    6  sumed,    namely,    the    support    of   the 

Mackey   (D.  C.)  580.  houses  of  which  the  wall  fomvs  a  part. 

The  Prov.  St.  of  1692-3  (5  W.  &  M.)  If  these  houses,  or  either  of  them,  are 
c.  13,  $2,  providing  that  any  one  build-  destroyed  without  fault  upon  the  part 
ing  on  his  own  land  in  Boston  might  of  the  owner,  he  is  not  bound  to  rebuild 
set  half  his  partition  wall  on  his  neigh-  in  exactly  the  same  style  and  in  exactly 
bor's  land,  and  that  the  neighbor,  when  the  same  spot  because  his  neighbor  de- 
he  should  build,  should  pay  <for  half  of  mands  it.  That  this  is  true  where  the 
so  much  of  the  wall  as  he  should  build  wall  itself  is  swept  away  with  the  house, 
against,  has  never  been  in  force  in  this  is  settled  by  authority.  It  must  be 
Commonwealth.  Wilkins  v.  Jenett,  equally  so  where  the  wall  alone  re- 
139  Mass.  29.  mains.    A  wall  is  but  a  portion  of  a 

Knalelpal  OrdinaiieM.  —  Power  to  house,  and  the  one  is  valueless  without 
pass  ordinances  to  authorize  the  erec-  the  other.  To  hold  that  as  long  as  tAe 
tion  of  party-walls  has  been  held  to  in-  wall  stands  the  owner  whose  home  has 
elude  the  power  to  authorize  their  erec-  been  destroyed  is  compelled  to  lose  the 
tion  upon  the  application  of  either  use  of  his  lot  or  to  replace  the  destroyed 
owner,  and  without  the  consent  of  the  with  another  of  exactly  the  same  pat- 
other.  Hunt  V.  Ambruster,  14  N.  J.  tern,  is  to  sacrifice  the  greater  to  the 
£q.'2o8.                                            •  less,  and  to  impose  in  perpetuity  a  ser- 

A   municipal  ordinance   relating  to  vitude  which  was  assumed  only  for  a 

party -walls  has  no  application  to  inter-     specific  purpose We  think 

nal  walls  dividing  a  building  into  sepa-  the  obligation  is  only  that  so  long  as 

rate  shops  and  a  conviction  under  such  the  houses  stand  the  owner  of  neither 

an  ordinance  for  an  alleged  offence  in  shall  do  anything  to  impair  the  proper- 

the  construction  of  internal  walls  will  t^  of  the  other,  and  either  shall  be  at 

be  quashed.     Regina  v,  Copp,  17  Ont.  liberty  to  impair  the  property  of  the 

Reps.  (Can.)  738.  See  als6,  Marshall  v,  other,  and  either  shall  be  at  liberty  to 

Smith,  8  L.  R.  C.  P.  416;  42  L.  J.  M.  repair  and  keep  in  order  the  common 

C.  108;  28L.  T.  53^.  wall;    but  when  without  the  fault    of 

1.  The  owners  of  adjoining  buildings,  either  the  houses  are    destroyed,   the 

connected  by  a  party-wall  resting  part-  easement  is  at  an  end,  and  each  becomes 

!y  upon  the  soil  of  each,  are  neither  the  owner  in  severaltv  of  his  own  soil 

joint  owners  or  tenants  in  common  of  azrd  of  so  much  of  the  wall  as  stands 

the  wall.     Each  is  possessed  in  sever-  upon  it,  with  a  perfect  right  to  tear  it 

alty  of  his  own  soil  up  to  the  dividing  down  or  dispose  oC  it  in  any  way  he 

line,   and  of  that  portion  of  the  wall  sees  proper."     Hoffman    v,  Kuhn,   57 

which  rests  upon  it;  but  the  soil  of  each,  Miss.  740  S.  C.  34  Am.  Reps.  491. 

with  the  wall  belonging  to  him,  is  bur-  Sherred  v,  Cisco,  4  Sandf.  Sup.  Ct. 

dened  with  an  easement  or  servitude  in  (N.  Y.)  480;  Partridge  v,  Gilbert,  15 

favor  of  the  other,  to  the  end  that  it  N.  Y.  601;  Antomarchi*s  Ex.  v.  Rus- 

may  afford  a  support  to  the  wall  and  sell,  63  Ala.  356;  s.  c,  35  Am.  Rep.  40. 
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nr.  Bi^n%  Do™  in  IiABnam  «  Amoonve  Owixu— 

(a)  General  Statement. — In  general  each  must  so  deal  with  the 
party-wall  as  not  to  impair  any  right  which  the  other  may  have.^ 

It  was  held  bj  the  New  York  Court  down  the  half  on  his  land,  using  due 

of  Appeals  in  Heartt  v.  Cruger,  24  N.  care,  notwithstanding  wliich  the  other's 

E.  Rep.  81^1,  where  an  owner  of  two  building  felL    Held,  that  there  was  no 

adjoining  city   lots  erected    buildings  cause  of  action.     Hieatt  r.  Morris,  to 

thereon,  with    a  party -wall  between,  Ohio  St,  533. 

and  afterwards  conveyed  both  lots  to  1.  O* Daniel  v.  Bakers*  Union,  4 
another,  receiving  back  a  mortgage  Houst.  (Del.)  488;  Montgomery  v. 
upon  one  of  them,  in  which  the  divid-  Masonic  Hall,  70  Ga.  38;  Moody  v. 
ing  line  was  described  as  running  McClelland,  39  Ala.  45;  s.  c,  84  Am. 
through  the  center  of  a  party-wall,  and  Dec.  770;  Dowling  v,  Hennings,  30 
where  the  defendant  acquired  title  to  Md.  179;  s.  c,  83  Am.  Dec.  545;  Hoff- 
this  lot  through  a  conveyance  upon  man  v.  Kuhn,  57  Miss.  746,  Eno  v. 
foreclosure  of  this  mortgage,  and  mesne  Del  Vecchio,  4  Duer  (N.  Y.)  53;  s.  c.» 
conveyances,  and  both  buildings  were  6  Duer  17;  Sherred  v.  Cisco,  4  Sand, 
afterwards  destroyed  by  fire,  so  that  Sup.  Ct  (N.  Y.)  480;  Earl  v.  Beadles- 
only  the  foundation  remained,  that  de-  ton,  42  N.  Y.  Superior  Ct.  294;  Web- 
fendant*s  easement  terminated  with  the  ster  v.  Stevens,  5  Duer  (N.  Y.)  553; 
destruction  of  the  buildings.  Sanders  v.  Martin,  a  Lea  (Tenn.)  213; 

By  deed  in  fee,  a  grantee  had  the  s.    c,    31   Am.  Rep.  598;    Brown    v. 

privilege  of  putting  the  wall  for  the  Windsor,  i  Cromp.  &  J.  20. 

tliird  story  of  his  house  on   the  top  of  Plaintiff  sold  one- half  his  wall  to  one 

the    adjoining    wall    of    the    grantor.  F  to  be  used  as  a  party  wall,  and  F,  in 

Held,  that  the  grantor  and  those  claim-  constructing  his  building  entered  into 

ing  under  him  could  not  recover  of«the  an  agreement  with  a  bank  to  erect  a 

grantee  the   land  on  which  the  party  party  wall   on  the  other  side  of  F's 

wall  stood,  though  all  the  building  of  building.    The  bank  constructed  a  very 

the  grantor,  except  this  party-wall,  had  heavy  vault  and  failed  to  put  proper 

been  burnt  down.     Brondage  v.  War-  foundations    under    it,    by    reason    of 

ner,  2  Hill  (N.  Y.)  145.  which  the  bank  building  settled,  and 

Wall  Daataroyad  Bcftev  One  Fizt7  Bid  the  walls  pressing  against  the  building 

BoUt. — Adjoining  owners  agreed   that  of  F  caused  his  building  to  press  against 

one  who  was  about  to  build    should  and  injure  the  building  of  the  plaintiff, 

place  the  wall  of  his  building  one  half  Held^  in  an   action  against  the  bank, 

on  the  land  of  the  other,  who  should  that   plaintiff,  though    he    may    have 

have  the  right  to  use  it  when  he  built  known  in  what  manner  the  bank  was 

on    his    lot.      The   wall   was  built  as  constnicttng  the  foundations,  did  not 

agreed  but  destroyed  by  fire  before  the  in  selling  one  half  his  wall  to  F,  assume 

other  party  built«    Subsequently  both  all  risks  of  defective  construction  by 

built  at  the  same  time,  erecting  a  new  the  bank.    Feige  v.  First  Nat.  Bank 

wall  which  was  used  as  a  party-wall.  (Mich.)  24  N.  W.  Rep.  772. 

Held,  that  the  one  who  built  the  first  Windows. — A  contract  for  the  erec- 

wall  was  not  bound  to  rebuild  it  after  tion  of  a  party-wall    which    provides 

its  destruction,  the  original  agreement  that  the  person  on  whose  land  it  is  to 

would  not  apply  to  the  second  wall,  be  partly  buitt  shall  not^'have  the  right 

and    that  both  'should  bear    the    ex-  to  obstruct  the  light  for  any  window'* 

pense    of   building    the    second    wall,  which  the  other  party  '^shalf  build  into 

duck  V.  Flentye,  S)  111.  258.  said  wall,*'  gives  such  other  party,  by 

Wlifln  One  Owmsr  Pail  1  art  to  cnbrnaga.  implication,  the  right  to  build  i^indows 

— A  and  B  built  houses  at  the  same  in    such  wall.    Grimley  v.  Davidson 

time,  and  built  a  partition  wall  on  the  (III.)  24  N.  E.  439. 

division  line  at  joint  expense,  without  BzoayatlOB.— g^pport. — Under  N.  Y. 

any  agreement  as  to  its  maintenance.  Laws  1882,  ch.  410,  ^  474,  relating  to 

After  a  peaceful  occupancy  of  twenty-  excavations  for    building  purposes  in 

one   years,   A's    grantee    notified    B's  New  York  city,  the  duty  of  one  mak- 

grantee,  that  he  was  about  to  pull  down  ing  an  excavation  to  preserve  a  wall 

half  the  partition  wall,  in  order  to  erect  from  injury  does   not  cease  with   the 

a  better  building,  and  against  the  ob-  completion  of  the  excavation.    There 

jections  of  the  latter,  the  former  pulled  must  be  also  a  support  so  that  the  wall 
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(4)  Erection  and  Use.— In  the  construction  of  a  party-wall 
the  one  who  builds  it  is  under  a  duty  to  erect  it  in  a  proper  and 
skillful  manner,  and  if  he  fails  to  do^o,  he  is  liable  for  the  resulting 
damage.* 

"The  use  of  a  party-wall  in  its  full  unrestricted  sence,  embraces 
not  only  the  use  of  the  interior  face  or  side  of  the  wall,  but  also 
such  use  of  it  as  is  necessary  to  form  a  complete  and  perfect  junc- 
tion, in  an  ordinary  good  mechanical  manner,  between  it  and  the 
other  exterior  walls  of  the  house."* 

if)  Alteration. — Either  party  is  at  liberty  to  make  any  change 
in  a  party-wall,  by  underpinning  or  increasing  its  height,  that  he 
sees  (it,  provided  that,  in  so  doing,  he  does  not  interfere  with  or 
impair  the  rights  of  the  other  owner.  The  party  making  the 
change  is  liable  for  any  damage  which  may  result  therefrom.' 

will  '^remain  as  stable  as  before."    A  venience    of  both    of    the    tenements 

contrary    construction   of   the  statute  which  it  separates^  and  to  permit  either 

would    be    unreasonable.    Bernheimer  party  to  make  any  use  of  it  which  he 

V.  Kilpatrick,  53  Hun  (N.  Y.)  316.  may  require,  either  by  deepening  the 

The  statute  providing  that  one  dig-  foundations  or  increasing  the  height,  so 

ging  to  a  depth  of  more  than  xo  feet  far  as  it  can  be  done  without  injury  to 

below  the  curb*line  shall  protect  "party  the  other."    The  party  making    such 

or  other  walls  standing  upon  or  near  change  is  obligated^to  observe  care  not 

the  boundary  lines*'  does  not  require  to  occasion   injury    to    the    adjoining 

him  to  protect  foundations  of  a  stoop  owner,  but    the   authorities  generally 

standing  wholly  on  the  land  of  the  ad-  seem  to  hold  that  in  so  far  as  he  can 

joining    owner.    Berry     v,    Todd,    i4  use  the  party  wall  in  the  improvement 

Daly  450.  of  his  own  property,  without  injury  to 

1.  Gorham  v.  Gross,  135  Mass.  233;  such  wall  or  the  adjoining  property  there 

Glover  v,  Mer^man,  4  Mo.  App.  90.  is  no  good  reason  why  he  may  not  be 

One  building  a  party- wall  is  bound  permitted  to  do  so/'  Field  v.  Lei ter,  1x8 

to  construct  it  of  sufficient  strength  to  111.  17;   Graves  v.  Smith  (Ala.)  6  So. 

sustain   the  one  of  which  it   forms  a  Rep.  308;  Montgomery  v.  Masonic  Hall, 

part  and  another  of  similar  size  and  7oGa.38;  Phillips  v.  "bordman,  4  Allen 

character.     Gilbert    v.    Woodruff,    40  (Mass.)    147;     Quinn    v.    Morse,    130 

Iowa  320;  Cutter  v.  Williams,  3  Allen  Mass.  317;  Matthews  v.  Dixey  (Mass.) 

(Mass.)  196.  32  N.  E.  Rep.  61 ;  Everett  v.  Edwards 

8.  Fettretch  v,  Leamy,  9  Bosw.  (N.  (Mass.)  23  N.  E.  Rep.  ^2;  Dowling  v, 

Y.)  5x1;  Nash  V,  Kemp,  49  How.  Pr.  Hennings,  20  Md.  179;  s.  c,  83  Am. 

(N.  V.)  522.  Dec.  545;  Brooks  v.  Curtis,  50  N.  Y. 

''The  land  lying  in  front  of  a  party-  639;  s.  c.,  10  Am.  Rep.   545;    Eno  v. 

wall,  between  that  and  the  line  of  the  Del  Vecchio,    4    Duer    (N.    Y.)    53; 

street,  is  to  be  exclusively  enjoyed  by  Schile  v,  Brokhahus,  80  N.  Y.  614; 

Its  owners,  freed  from  any  burden  of  Keller  v,  Abrahams,  13  Daly  (N.  Y.) 

easement  growing  out  of  a  simple  party  188;    McGlttigan    v,  Svans,*^  8  Phila. 

wall  agreement,  and  is  to  be  occupied  (Pa.)  264;    Western.  Banks  App.   102 

by  the  adjoining  owners  according  to  Pa.  St.  171;  Sanders  v.  Martin,  2  Lea 

the  boundary  lines  of  their  lots  for  the  (Tenn.)  213;  s.  c,  31  Am.  Rep.  508; 

construction  of  their  fronts.    Nash  v,  Danenhauser  v.  Devine,  51  Tex.  400; 

Kemp,  49  How.  Pr.  (N.  Y.)  522.  ^  Andrae  v.  Haseltine,  58  Wis.  39^;  s.  c. 

Burton  v,  MoflStt,  3  Or.  29;  Jamison  40  Am.  Hcp-  ^35;  Bradbee  v.  Christ's 

V.  Duncan,  12  La.  Ann.  785;  Marion  v.  Hospital,  4  Man.  51c  G.  761;  Major  v, 

Johnson,  23  La.  Ann.  597;    Moore  v.  Park    Laile    Co.,    L.    R.,  2  Eq.    453. 

Kayner.  58  Md.  411.  Compare  McLaughlin  v,  Cecconi,  x^i 

sl  ''The  fairer  view  and  the  one  sen-  Mass.  252;    Hieatt  v.  Morris,  xo  Ohio 

erally  adopted  In  legislative  provisions  St.  523;  s.  c,  78  Am.  Dec.  280. 

on  the  subject,  in  this  and  other  coun-  Where  two  adjoining  houses  are  sup- 

tries,  is  to  treat  a  party-wall  as  a  struct-  ported  by  a  party -wall  owned  In  com- 

ure  for  the  common  benefit  and  con-  mon,  and  partly  on  the  land  of  each 
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owner,  and  which  has  been  used  as  such  ii\jury  consequent  thereon,  so  far  as 

for  over  twenty  years,  and  one  owner,  they  "are  inseparable  finom  the  exercise 

without  the  consent  of  the  other,  re-  of  the  right. 

moves  the  wall  while  it  is  suitable  for  He  is  bound,  at  his  peril,  to  replace 

the  purposes  for  which  it  was  erected,  the  neighbor,  at  the  end  of  the  work,  In 

.  and  erects  a  store  on  his  lot,  and  a  new  a  position  every  way    equid    to    that 

party- wall,  he  will  be  liable  to  the  other  which  he  occupied  at  its  bq;inning,  and 

owner  for  any  loss  of  rent,  and  the  ex-  to  furnish  him  a  new  wall,  fit  and  ade- 

pense  of  repairs  rendered  necessary  by  quate  to  support  his  building,  and  for 

such    removal.      Potter    v.    White,    6  all  shortcomings  is  liable  to  his  net^h- 

Bosw.  (N.  Y.)  644;    Schile  v.    Brok-  bor  in  damages. — Heine  v,    Memck 

hahns,  80  N.  Y.  614.  (La*)  5  So.  Rep.  760. 

Tiaxlng  Dowtt  and  B«palrlng. — If  a  One  owner  of  a  party-wall  may  build 

party  desiring  to  erect  a  buildfhg  find  it  to  a  greater  height  to  support  an 

the  adjoining  wall  too  weak  to  support  addition  to  his  building,  doing  no  injury 

the  building  which  he  is  about  to  erect,  to  his  co-owner;  and  the  mere  fact  that 

he  may  tear  down  such  wall  and  replace  in  carrying  up  the  wall  he  violates  a 

it  with  a  stronger  one.    In  so  doing  he  building  act  will  not  render  him  liable 

must  take  great  care  to  prevent   any  to  such  co-owner.    Everett  v.  Edwards, 

more  damage  than  is  absolutely  neces-  ^149  Mass.  588. 

sary.     Gettwerth  v.  Hedden,  30  La.  The  owner  of  land  on  the  north  side 

Ann.  pt.  I,  30;  Cubitt  v.  Porter,  2  M.  &  of  a  city  street  conveyed  two  adjoining 

R.  267;  8  B.  &  C.  257;  Standard  Bank  lots  to  different  persons,  each  deed  pro- 

^of  B.  S.  A.  9  Ch.  D.  68;  47  L.  J.  Ch.  viding  that  the  center  of  the  easterly 

554;  38  L-  T.  172;  26  W.  R.  492;  Flu-  and  westerly  partition    walls    of   the 

ger  V,  Hocken,  i  F.  &  F.  142.  houses    .    .    •    first  erected  on  the  said 

The  owner  of  the  weak  wall  cannot  land  shall  be  placed  on  the  division  lines 

under    the    circumstances    mentioned  between  the  granted  premises  and  the 

above  be  compelled  to  replace  the  wall  adjoining  lots,  and  that  the  one  who 

with  a  stronger  one  at  his  own  expense  first  built  such  a  wall  should  be  paid  by 

Fersuson  t^  Fallons,  2  Phila.  (Pa.)  168.  the  other,  upon  his  using  it,  one  half  its 

The  principle  that  the  builder  of  a  cost. ,  The  grantee  of  the  westerly  lot 

new  house  may  take  down  a  party-wall  erected  a  house  on  the  front  part  there- 

that  is  insufficient  for  his  purposes,  and  of,  with  such  a  wall  on  the  division  line 

rebuild  it  at  his  own  expense,  is  no  in-  between  the  two,  and  built  a  wooden 

vasion  of  the  absolute  right  of  property,  fence  on  the  rest  of  the  line.    Subse- 

Evens  v,  Jayne,  23  Penn.  State  R.  (xi  quently,  the  grantee  of  the  other  lot 

Harris,)  34.  proceeded  to  build  a  higher  and  deeper 

The  right  granted  to  one  co-proprie-  house  thereon,  conforming  in  all  re- 
tor  of  a  wall  in  common  by  Civil  Code  spects  to  a  building  act  in  force  in  the 
La.  art.  682,  to  demolish  the  old  wall  city,  and  for  that  purpose  to  carry  up 
when  found  insufficient  to  bear  the  addi-  such  wall  and  to  extend  it  to  the  rear, 
tional  height  and  weight  of  a  proposed  necessarily  displacing  a  part  of  the 
new  strucMre,  and  to  build  a  new  and  fence.  Held^  that  such  additions  could 
thicker  wall,  adequate  to  support  the  rightfully  be  made  without  payment 
new  building  as  well  as  that  of  the  being  first  made  of  one -half  the  cost  of 
neighbor,  at  his  own  expense,  and  tak-  the  existing  wall,  if  no  injury  was  done 
ing  the  additional  thickness  from  his  thereto,  and  that  a  bill  in  equity  to  pre- 
own  estate,  is  an  absolute  right,  and  vent  their  being  made  could  not  be 
the  previous  content  of  the  neighbor  is  maintained.  Matthews  v,  Dixey,  149 
unnecessary.  Mass.  595. 

The  right    to    build   the    new    and  '  So  in  Louisiana,  one  of  the  co-owners 

thicker    wall    includes    the    right     to  may  demolish  the  old  wall,  if  he  finds 

demolish  the  old   wall,  to  establish  a  it  insufficient  to  supportra  contemplated 

sufficient  foundation  for  the  new  one,  new  structure,  and  may  rebuild  on  a 

to  disturb  the   neighbors    enjoyment,  wider  foundation,  and  this  he  may  do 

and  to  enter  upon  his  property  to  the  without    the    consent    of    the   owner, 

extent   necessary     for     the     principal  Heine  v,  Merrick,  41  La.  Ann.  194. 

right.  So  under  an  agreement  that  the  par- 

When  one  proprietor  exercises    the  ty-wall  shall  be  used  free  of  expense  in 

the 


right  granted  by  Civil  Code  La.  article  the  erectv^n  of  a  building,  while  confer- 
682,  his  neighbor  is  bound  to  bear,  with-  ring  by  implication  a  right  to  raise  the 
out  indemnity,  the  imconvenience  and    height  of  the  wall,  does  not  authorize 
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{d)  Repair.— Either  owner  may  repair  a  party-wall,  and  after 
giving  due  notice  of  his  intention  to  the  adjoining  owner  he  is  not 
liable  for  any  damage  resulting  from  such  repairs  if  they  be  made 
with  dispatch  and  without  negligence.* 

(e)  Contribution. — There  is  no  obligation  to  contribute  to 
the  original  cost  of  erecting  a  party-wall  in  the  absence  of  an 
agreement  to  do  so,*  but  the  law  will  sometimes  imply  an  agree- 

the  iiuertion  of  windows  or  openings  It  could  not  be  done  to  change  the  char- 
therein  to  the  violation  of  a  cross-ease-  acter  of  the  house,  because  the  other 
ment  of  the  adjoining  owner.  Graves  house  was  purchased  subject  to  the 
V.  Smitli,  87  Ala.  450.  party -wall  easement  with   the  under- 

Wherc    a    wall    between    adjoining  sUnding  that  it  should  be  a  party-wall 

houses  has  for  more  than  21  years  been  between    first    class    residences    only, 

used  by  their  respective  owners,  it  will  Musgrave  v,  Sherwood,  60  How.  Pr. 

be  regarded  as  a  party- wall,  whether  (N,  Y.)  339. 

equally  on  the  lot  of  each  or  not  and  Oontrlbattoii  not  Contfitloa  Precedent, 

one  owner  will  not  be  liable  In  trespass  —Payment  by  the  party  seeking  to  en- 

for  using  it  on  rebuilding  or  for  tearing  large  the  wall  of  his  share  of  the  costs 

it  down^  and  replacing  it  when  con-  of  the  original  wall  is  not  a  condition 

demned    by   the    building    inspector,  precedent  to  the  exercise  of  his  rights 

— ^McVey   v,    Durkin    (Pa.)    20    Atl.  therein. — Matthews  v,  Dixey    (Mass.; 

Rep.  541.  22  N.  E.  Rep  61. 

It  was  held  in  Berry  v.  Todd,  14  Lineal  Bztenaions. — Where  one  owner 
Daly  (N.  Y.)  450,  that  while  an  owner  built  a  party-wall  some  distance  back 
of  a'party*  wall  might  increase  its  thick-  from  the  street  line  and  it  so  remained 
ness,  length,  or  heighth  within  the  for  fifty  years  after  the  adjoining  owner 
limits  of  his  ow^n  lot,  he  was  liable  for  had  built  upon  his  lot  Heid,  that  the 
injury  produced  to  his  neighbor's  first  builder  could  not  extend  the  party- 
premises,  wall  to  the  street  line  without  the  con- 

A  building  owner  who  pulls  down  a  sent  of  the  adjoining  owner.    Duncan 

party -wall  vnder  the  authority  of  the  v,  Hunbest,  2  Brewst.  (Pa.)  363.^ 

Metropolitan  Building  Act,  1855,  t8  &  See  Matthews  v.  Dixey    (Mass.)  22 

19  Vict.  c.  122,  is  not  bound  to  protect  N.  E.  Rep.  61. 

by  a  boarding  or  otherwise  the  rooms  1.    Moore  v.   Rayner,  58   Md.  411; 


of  the  adjoining  owner  which  are  left    Hoffman    v.    Kuhn,     kj    Miss.     746; 
that  the  wall  is  being  pulled  down  and    ridge  v,  Gilbert,    15  N.  Y.  601;  s.  c. 


exposed  to  the  weather  during  the  time    Crashaw  v,  Sumner,  56  Mo.  517;  Pat- 


rebuilt.    Thompson  v.  Hill,  5  L.  R.  C.  69  Am.  Dec.  632;  Schile  v,  Brokhahns, 

P.  564;  32  L.  J.  C.  p.  264;  22  L.  T.  820;  80  N.  Y.  614;    Sherred    v.    Cisco,  4 

18  W.  R.  1070.  Sandt.    (N.    Y.)    480;     Eno    v.    Del 
See  also  Bryer  v.  Willis,  23  L.  T.  ^63;  Vecchio,  4  Duer  (N.  Y.)  53;  s.  c,  6  Id. 

19  W.  R.  102;  Rex  V.  Hungerford  Mar-  17;  Sanders  v.  Martin,  2  Lea  (Tenn.) 
ket  Company,  3  N.  &  M.  340;  Kniffht  213;  s.  c,  31  Am.  Rep.  598. 

t^  Pursell,  II  Ch.  D.  412;  48  L.  J.  Ch.  2.  Preiss  v.  Parker,  67  Ala.  500; 
39^;  40L.  T.  391;  27  W.  K.  817.  Antomarchi  f.  Russell,  63  Ala.  356; 
GlULBgwlcauunusterof  A4JolnliigH6nae.  s.  c,  35  Am.  Reps.  40;  Orman  r.  Day, 
— One  party  purchased  a  dwelling  5  Fla.  385;  McCord  v.  Herrick,  18  111. 
house  with  provision  in  the  deed  that  App.  423;  Wilkins  v.  Jewett,  139  Mass. 
division  wall  should  be  a  party-wall,  but  29;  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.) 
with  the  understanding  that  the  adjoin-  480;  Sanders  v.  Martin,  2  Lea  (Tenn.) 
ing  house  was  to  be  a  private  residence.  21  v,  s.  c,  31  Am.  Rep.  598. 
Subsequently  the  adjoining  house  was  Where  a  party  has  built  a  house 
altered  into  a  family  hotel  and  in  mak-  wholly  upon  his  own  lot  and  his  neigh- 
ing such  alterations  the  owner  raised  bor  subsequently  erected  a  house  on 
the  party -wall.  Application  for  injunc-  the  adjoining  lot  and  made  use  of  the 
tion  was  made  to  restrain  any  addition  wall  of  the  adjoining  house.  Held^ 
to  the  wall  for  the  purposes  intended,  that  the  builder  of  the  second  house 
Held,  that  though  the  wall  might  be  was  under  no  duty  to  contribute  to  the 
raised  for  the  purpose  of  improving  the  cost  of  erection  of  the  wall  so  used  in 
adjoining  house  as  a  private  residence,  the  absence  of  damage  arising   from 
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ment  from  the  acts  of  a  party.^ 

Express  agreements  to  contribute  to  the  cost  of  erection  are, 
of  course,  binding  upon  the  parties  to  such  s^eements,*  but  the 

such  use.     Abrahams  v,  Krantler,  34  BaiU  on  wlileh  OtnitrilyBttoii  la  to  1m 

Mo.  68;  8.  c,  66  Am.  Dec.  698;  Bis-  Kada. — The  party  seeking  contribution 

quay  V.  Jennelot,  10  Ala.  245;  s.  c^  44  for  use  of  a  party  wall  can  recover  one - 

Am.  Dec.  483.  half  of  the  original  cost  of  building^ 

1.  Where  one  party  erected  a  house  only,  not  one-hiuf  of  the  present  value. 

with  the  wall  party  upon  the  land  of  Florence  v.  Maillot,  32  La.  Ann.  1 14; 

the  adjoining  owner  who  had  reason  to  Auch  v,  Labonisse,  20  La.  Ann.  553* 

know  that  the  wall  was  being  erected  AddlttoM  Kada  ITio  of  Xff  KQoliitwg' 

and  that  the  party  building  it  expected  Owaar. — Where  one  owner  of  a  party 

cpntribution  toward  its  cost  when  used  wall  had  made  additions    thereto   by 

by  the  other  party.    Held^  that  the  jury  underpinning  and  adding  to  height  and 

might  properly  imply  an  agreement  4o  subsequently  these  additions  were  made 

contribute    from    the    failure    of   the  use  of  by  the  adjoining  owner.    Held^ 

owner  of  the  vacant  lot  to  disclaim  any  that  the  adjoining  owner  was  under  a 

liability.      Day  v,  Caton,  X19    Mass.  duty  to  contribute  one-half  of  the  value 

51^.    See  also  Huck  v,  Flentye,  80  111.  of  the  additions  used  at  the  time  they 

250.  were  used.    Sanders  v.  Martin,  2  Lea 

Statntea.  —  In  these    States    where  (Tenn.)  213;  s.  c,  31  Am.  Rep.  598. 

there  are  statutes   providing  that  one  Where  defendant  was  sued  for  one- 

who  builds  may  erect  his  wall  one-half  half  the  value  of  a  wall  which  he  had 

upon  the    adjoining     lot,   no    express  made  use  of  as  a  party  wall.    Held^ 

agreement  to  contribute  is  necessary,  that  he  had  no   interest    to  question 

l^e  Lugenbuhler  v.  Gilliam,  3  Clark  plaintiff's  title  further  than  to  ascertain 

(la.)  391;  Bertram  v.  Curtis,  31   Iowa  whether  the  claim  could  safely  be  paid 

46;  Pew  V.  Buchanan    (Iowa)   34   N.  to  him.      Irwin  v,  Peterson,  25    La. 

W.  Rep.  453;  Thomson   v.  Curtis,  28  Ann.  300. 

Iowa  329;  Davis    v,   Grailhe,   14  La.  S.  Ringe  v.  Baker,  57  N.  Y.  309;  a. 

Ann.  338;  Costa  v.  Whitehead,  30  La.  c,  15  Am.  Rep.  475;  Musson'a  Appeal, 

Ann.  341;  Auch,  v,  Labouisse,  30  La.  70  Pa.  St  26;  Ensign  v.  Sharp,  7^  Ga. 

Ann.  553;  Marion  v.  Johnson,  33  La.  707;    McCourt  v,    McCabe,  46  Wis. 

Ann.  597;  Irwin  v,  Peterson,  35  La.  596. 

Ann.  300;  Damaker  v.  Riley,  14  Pa.  Wliflro  a  Party  8«Ua  bofioro  FulflUlnc 

St.  435;  Roberts  v.  Bye,  30  Pa.  St.  375;  Ckmtraot  to  Contribute. — A  party  con- 

s.  c.,72  Am.  Dec.  710;  Beaver  v.  Nut-  tracted  with  an  adjoining  owner  to  pay 

ter,  10  Pa.  St.  345;  Heimbach's  Appeal  for  one-half  of  as  much  of  a  party -wall 

(Pa.)  7  Atl.  Rep.  737.  as  he  should  use  when  he  built  upon 

One  who  takes  with  Actual  Notico  his  lot.  Before  building,  however,  he 
of  ▲greament. — Where  owners  of  ad-  sold  his  lot  to  a  third  person  thus  put- 
joining  premises  made  an  agreement  ting  it  out  of  his  power  to  fulfill  his 
under  seal  for  themselves,  but  not  contract.  Held^  that  he  was  liable  in 
acknowledged  and  recorded,  whereby  damages  to  the  first  party  for  not  buihl- 
one  was  to  build  a  party  wall,  and  the  ing  and  paying  for  a  part  of  the  wall 
other,  when  he  should  use  it  in  the  within  a  reasonable  time.  Rawson  v. 
construction    of  his  building,  was  to  Bell,  46  Ga.  19. 

pay  half  the  cost  of   such   wall,  the  Parol  Contraota. — An  action  may  be 

efiTect  of  such  agreement  was  to  create  maintained  on  an  oral  agreement  be- 

cross-easements  as  to  each  owner,  and  tween  adjoining  owners,  that  one  shall 

a  purchaser  of  the  estate  with  notice,  erect  a  party  wall  and  the  other  pay 

would  take  it  burdened  with  the  liabil-  half  the  expense,  if.  the  wall   is  built 

ity  to  pay  one-  half  the  cost  of  the  wall  before  any  revocation.    But  if  the  one 

whenever  he  should  avail  himself  of  its  agreeing  to  build    receives   from    the 

benefits.  other  a  notice  of  sale  of  his  lot  before 

One  purchasing  under  a  quit-claim  commencing  to  build,  this  is  a  revoca- 

deed,  would  not,  without  actual  notice,  tion  of  the  license,  and  the.  action  will 

be  bound  by  such  agreement.     Sharp  n^ot  lie.    Rice  v.  Roberts,  24  Wis.  461. 

V.  Cheatham,  88  Mo.  498;  Keating  v,  A    parol    contract     to     contribute 

Korfhage,  88  Mo.  534;  Wickersham  v.  toward  the  expense  of  erecting  a  party 

Orr,  9  Iowa  353.  wall  is  binding  on  the  parties  to  the 
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authorities  conflict  on  the  point  as  to  whether  an  agreement  to 
contribute  made  under  seal  is  a  covenant  running  with  the  land 
or  a  mere  personal  contract.* 

The  expense  of  'making  repiairs,  however,  must  be  borne  by 
both  parties,  provided  such  repairs  are  not  in  the  nature  of  altera- 

contract  only.  Joy  v,  Boftton  Pennj  chaM  money.  The  sale  of  the  half  of 
Savings  Bank,  115  Mass.  60;  Jenkins  v.  the  wall  does  not  occur,  nor  the  title  to 
Spooner,  5  Cush.  (Mass.)  419;  s.  c,  52  it  pass,  in  those  cases,  until  the  pay- 
Am.  Dec.  739.  ment  is  made;  and  so  necessarily  it  is, 

1.  OofwmaaM  ^*"«»«^"g  with  %bB  Laad.  constructively,  a  sale  by  the  assignee 

— Gray  J.,  says:  ''The  defendant  hav-  of  so  much  of  the  wall.    His  right  to 

ing  made  use  of  the  wall  so  built,  can-  the  purchase  money  is  not  because  he 

not  deny  the  plaintifi^s  right  therein,  is.  the  assignee  of  a  covenant  running 

and  is  bound   to  compensate  her  for  with  the  land,  but  because  he  is  the 

such  use,  either  according  to  the  cove-  vendor  of  so  much  of  the  wall.    Gibson 

nant  in  the  deed  from  his  grantors  to  v.   H olden,     xx^    111.    190.     See    also 

the  plaintiff,  or  according  to  the  value  Tomblin    v.  Fish,    18    111.  App.  439; 

4)f  the  wall.    Richardson  v.  Toby,  12 x  Standiah  v,  Lawrence,  xix   Mass.  xix. 

Mass.  457.    See  also  Savage  v.  Mason,  CtoTenant  a  Penoaal  Contnel  Only. — 

3  Cush.  (MassO  500;  Weld  v.  Nichols,  Cole   v,  Hughes,  54  N.  Y.  444,  s.  c, 

17  Pick.  (Mass.)  538;  Bronson  v.  Cof-  it  Am.  Rep.  6xx;  Hart  v,   Lyon,  oo 

fin,  108  Mass.  X75;  Maine  v.  Cumston,  N.  Y.  663;  Scott  v.  McMilUn,  76  N. 

08  Mass.  317;   Rothe  v.   Ullman,    104  Y.  X4X;  Gibson  v.  Holden,  X15  111.  100; 

111.  (Dis.  in  115  111.  X19);  Piatt  v.  Eg-  s.  c,  56  Am.  Rep.  146;  affg.  s.  c,  16  111. 

gleston,  20  Ohio  St.  414;  Thomson  v.  App.  411;    Behrens  v.   nixie,  26  111. 

Curtis,  28  Iowa  229;  Brown  v.  Pentz,  App.  417;  Eckleman  v.  Miller,  57  Ind. 

I  Abb.  (N.  Y.)  App.  Dec.  227  (Dis.  in  88;  Bloch  xk  Isham,  28  Ind.  37;  s.  c, 

Scott  V.  McMillan,  76  N.  Y.  141)^  92  ^m.   Dec.   287;  Kells  v.  Helm,  56 

Party  Wall  Agreement  Mentioned  in  Miss.  700. 
Deed. — Where  the  deed  of  a  party  L.  the  plaintiff,  owned  a  lot  m  fee; 
mentioned  a  party -wall  agreement  C  held  a  contract  for  the  adjoining  lot; 
with  adjoining  owner.  Held^  that  the  L  erected  a  building  upon  his  lot,  and, 
grantee  in  the  deed  became  liable  to  by  agreement  with  C,  placed  half  of 
contribute  under  the  covenant  in  the  the  partition  wall  on  C's  lot;  and  when 
same  manner  as  one  assuming  a  mort-  C  built  upon  his  lot,  he,  and  those  de- 
gage,  that  the  covenant  became  united  nving  title  under  him,  were  to  pay  L 
with  and  formed  part  of  the  considera-  half  the  cost  of  the  wall.  C  sold  his 
tion  for  which  the  land  was  parted  interest  to  W,  who  obtained  a  deed 
with.  Stewart  v.  Aldrich,  15  N.  Y.  from  the  owner  of  the  fee.  W  then 
Sup.  Ct.  241;  Christie  v.  Mitchinson,  conveyed  the  lot  to  B,  the  defendant, 
36  L.  T.,  621.  allowing  him  a  deduction  of  (100  from 

Agreement  that  Whole  Wall  'Stiall  Re-  the  purchase  money,  on  account  of  the 

main  Property  of  Bnllder  UntU  Contri-  liability  to  L  for  half  the  wall.    The 

tation    1»7    the    Otlier   Party.— Cases,  deed  to  B  conUined  this  clause:    "The 

therefore,  where  parties  are,    by   the  above  conveyance  is  executed  subject 

deed  under  which  they  take  title,  given  to  the  wall  now  standing  on  the  north 

one-half  of  a  wall  as  a  party-wall  when  line  of  said  lot,  the  party  of  the  second 

or  ufon  condition  of  making  payment,  part  assuming  all  the  liability  under  or 

and  cases  in  wliich  the  owner  of  one  by  reason  of  any  contnact  now  existing 

lot  has  licensed  the  owner  of  the  ad-  in  respect  to  said   wall.     B  erected  a 

joining  lot  to  build  a  wall  for  himself,  building  on  his  lot,  using  the  partition 

resting  one-half  of  it  on  each  lot,  and  wall.      Held^  that    this    was    not   an 

reserving    the  privilege   of   thereafter  agreement,   In  terms,  to  pay   L,  or  to 

purchasing  one-half  the  wall  as  a  party-  pay  for  the  wall  or  any  part  of  it,  but 

wall,  are  not  analogous.    In  all  such  was  simply  an  undertaking  to  assume 

cases  the  title  to  the  whole  wall  may  W's    liability.      The    parties    thereby 

be  regarded  as  appurtenant  to  the  lot  intended  only  to   limit  W's  covenant, 

of  jthe  builder;  and  so  passing,  by  every  and  to  save  him  harmless  from  all  per- 

conveyance  of  it,  until  a  severance  of  sonal   liability.      Held^  also,  that   the 

Ihe  half  by  the  payment  of  the  pur-  assignment  from  C  of  the  contract  for 
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tions  made  for  the  benefit  of  one  party  only.* 
y.  BJUKUiJBS. — See  note  2. 

a  deed,  under  which  W  obtained  his  the  joint  expense  of  himself  and  the 

title,    impose<f   no    personal  v  liability  occupier   of  the  adjoining    house,  to 

upon  him.    ib,  whom  he  had  given  the  notice  required 

Heid^     also,     that     the     deduction  by  the  statute,  in  his  landlord's  name» 

from  the  purchase  money  was  not  an  but  without  his    authority.    Pizey  v. 

admission  of  W's  liability,  but  merely  Rogers,  R.  &  M.  357. 

indicated    that    the    parties    were    in        S.  IBJni^otloii An  injunction  will  be 

doubt,  and  that  B  took  the  risk,  for  granted  to  restrain  the  owner  of  one- 

that  consideration.     Lester  v,  Barron,  half  of  an  ancient  solid  party-wall,  long 

40  Barb.  (N.  Y.)  297.  used    for     the    support    ot     buildings. 

1.  List  V.  Hornbrook,  2  W.  Va.  340;  erected  on  each  side  of  it,  from  cutting 

Campbell  v.  Mesier,  4  Johns.  Ch.  (N.  i^way  a  portion  of  its  face,  and  erecting 

Y.)  335;  s.  c,  8  Am.  Dec.  570.  a  new  wall  upon  his  own  land  at  a  dis- 

A  was  lessee  for  ninety -nine  years  of  tance  of  two  inches  from  that  portion 
premises  in  the  city  of  London,  the  of  the  ancient  wall  which  is  left  stand- 
whole  of  which  were  underlet  by  him  ing,  and  connected  with  it  by  occasional 
for  improved  rents  to  persons  who  took  projecting  bricks  and  ties.  Phillips  o. 
each  an  interest  in  his  portion  of  them  Bordman,  4  Allen  (Mass.)  147, 
greater  than  that  of  a  tenant  from  year  Remedy  for  Obftmetton.— If  one  of 
to  year,  l/eid,  that  A,  was,  neverthe-  two  tenants  in  common  of  a  party- wall 
less,  liable,  as  an  "adjoining  owner,"  to  excludes  the  other  from  the  use  of  it  by 
contribute  to  the  expense  of  repairing  placing  an  obstruction  on  it,  the  only 
or  rebuilding  a  party  wall  by  his  neigh-  remedy  of  the  excluded  tenant  is  to  re- 
bor,  under  the  metropolitan  buildmg  move  the  obstruction.  Watson  v, 
act,  18  and  19  Vict.,  c.  122.  Hunt  v.  Gray,  14.  Ch.  D.  192;  49  L.  J.,  ch.  243; 
Harris,  19  C.  B.  (N.  S.)  13.-  42  L.  T.  294;  28  W.  R.  438;  44  J.  P. 

Where  one  of  the  proprietors  of  a  C37;  Pubitt  v.  Porter,  2  M.  &  R.  267; 

dangerous  party  wall  neglected  to  join  8  B.  &.  C.  257. 

in    making    repairs.      Heid,    that    he  Clioie^  of  Bemedlei. — A  proceeding  at 

could   not  recover  for  any  inconven-  law,   which    set   out    a    contract  and 

fence    occasioned  by  the  other  party  sought  to  enforce  it,  for  the  purpose  of 

making  such  repairs  with  due  care  and  recovering   one-half  of    the    cost    of 

dispatch.    Crawshaw    v.    Sumner,   56  building  the  partv-wall,  was  practically 

Mo.  517;  Partridge  v.  Gilbert,  15  N.  as  effectual  as  a  bill  for  the  specific  exe- 

Y.  601;  s.  c,  69  Am.  Dec.  632.  cution  of  the  contract.     Under  it  the 

Landlord  and  Tenant. — ^The  tenant  of  plaintiff  obtained  a  judgment  for  money 

a  house  covenanted  in  his  lease  to  pay  due  to  him«  while  the  defendant  is  pro- 

a  reasonable  ^hare  and  proportion  of  tected  in  his  right  to  the  conveyance  of 

supporting,  repairing  and  amending  all  the    land    he    purchased.     Ensign    v, 

party-walls,  and  to  pay  all  taxes,  duties.  Sharp,  72  Ga.  708.    See   also  Rindge 

assessments,    and   impositions,  parlia-  v.  Baker,  57  N.  Y.  209;  s.  c,  15  Am. 

mentary  and  parochial,  "it  beins  the  Rep.  475. 

intention  of  the  parties  that  the  land-  Damages. — Loss    of    profits,  .conse- 

lord   should   receive  the  clear   yearly  quent  upon  such  a  trespass  (in  this  case 

rent  of  £60  in  net  money,  without  any  want  of  due  care  during  alteration)  are 

deduction      whatever."     During     the  properly  allowed  as  an  item  of  damages^ 

lease  the  proprietor  of  the   adjoining  provided  they  are  such  as  might  natur- 

house  built  a  party-wall  between  that  ally  be   expected    to  follow   from   the 

house  and  the  house  demised  under  the  wrongful  act,  and  are  certain,  both  in 

statute.     //^/</,  that  the  tenant  (not  the  their  nature    and  in  respect  to  their 

landlord)  was  bound  to  pay  the  moiety  cause. 

of  the  expense  of  the  party  wall.    Bar-  Where  a  business  has  been  partially 

rett  V.  Bedford  (Duke),  8  T.  R.  602.  interrupted,  because  of  the  trespass,  it 

A  tenant  under  covenant  to  repair  is  competent  to  prove  upon  the  ques* 

could  not  maintain  an  action  under  the  tion  of^  damages  the  amount  of  business 

statute,    against    his    landlord,    for    a  previously  done,  and  how  much  less 

moiety  of  the  expense  of  re-building  a  the  business  was  during  the  months 

party-wall,  which,   being  out  of  repair,  when  the  injury  occurred  than  during 

the  tenant  pulled  down  and  rebuilt  at  the  corresponding  months  of  the  pre- 
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TL  PxAcncE  AVp  Pbooedubs. — See  note  i. 

PASS. — (See  TICKETS  AND  Fares.) — i.  In  speaking  of  con- 
veyances or  sales,  that  is  said  to  pass  which  is  transferred  from 
one  party  to  the  other,  by  force  of  the  instrument  or  contract. 
Thus  the  title  is  said  to  pass  by  delivery  of  the  deed  ;  appurte- 
nances  are  said  to  pass  by  a  conveyance  of  a  lot  and  buildings ; 
and,  by  another  form  of  the  expression,  the  deed,  the  delivery, 
etc.,  is  said  to  pass  the  lands  or  the  goods.*  ' 

vious  jear,  and  the  profits  upon  the  ant,  for  an  injury  to  the  wall  and  the 
business;  and  where  the  evidence  is  house  of  the  plaintiff  of  which  It  forms 
sufficient  to  show  that  the  falling  off  of  a  part,  caused  hy  the  negligence  and 
business  was  in  consequence  of  the  want  of  skill  on  the  part  of  his  co-ten- 
wrongful  acts  of  the  defendant,  the  loss  ant  in  making  an  excavation  on  his 
of  profits  thus  established  is  a  proper  own  land.  Moody  v.  McClelland,  39 
item  of  damages.  Schile  v,  Brokhahns,  Ala.  45. 
80  N.  Y.  6x4.  Trespass  docs  not  lie  by  one  part 

1.  Fropar  Partlaa. — An  administrator  owner  or  tenant  in  common  against  the 
may  properly  bring  an  action  on  a  other.  Cubitt  v.  Porter,  3  M.  &  R. 
mulv-wall  agreement.  Burlock  v,  267;  8  B.  &  C.  257;  WilUhire  V.  Sid- 
Peck,  2  Duer  (N.  Y.)  90.  ford,  i  N.  &  R.  403. 

If  a  party-wall  be  used  by  devisees.  Statute  of  Llmltatlont. — ^The  right  to 
an  action  for  contribution  must  be  recover  for  a  share  of  the  money  ex- 
brought  against  them  and  not  against  pended  in  building  a  party  wall  mffy  be 
personal  representatives.  Keteltas  v,  barred  bv  the  statute  of  limitations. 
Pcnfold,  4  E.  D.  Smith  (N.  Y.)  122.  List  v,  Hornbrook,  3  W.  Va.  340. 

In  an  action  by  one  joint  owner  of  a  Nature  of  Right  to  Contrlbiitlon« — The 

par^-wall  to  compel  the  removal  of  an  right  to  recover  under  a  covenant  of 

addition  made    by  his  co-owner,  the  contribution  is  a  chose  In  action.    Mc- 

mortgagees  of  defendant's  lot  are  prop-  Donnell  v.  Culver,  8  Hun  (N.  Y.)  155. 

erly  allowed  to  become  parties  defend-  The  right  to  recover  on  a  covenant  of 

ant,  as  they  are  interested  in  resisting  contribution  is  subject  to  attachment 

plaintiff's  claim.    Everett  v.  Edwards  and    execution.     Davids   v.   Harris,  9 

(Mass.)  23  N.  E.  Rep.  52.  Pa.  St.  501. 

Where  a  contractor  was  to  obtain  Suffloienoy  of  Proof. — In  order  to  re- 
one-half  of  his  compensation  for  build-  cover  a  portion  of  the  cost  of  a  party- 
ing a  party-wall  from  the  adioining  wall,  an  agreement  to  contribute  must 
owner,  the  legal  title  to  the  wall  being  be  proved,  and  it  is  not  sufficient  to 
in  the  builder.  Heid,  that  the  builder  allege  that  the  agreement  is  not  in  the 
was  a  trustee  of  the  contractor,  and  if  plaintiff^s  possession  and  therefore  he 
the  builder  sold  with  notice  to  the  pur-  cannot  state  its  terms.  An  agreement 
chaser  of  the  agreement,  the  purchaser  must  be  shown  by  some  proper  aver- 
becomes  substituted  as  trustee  and  the  ment  that  it  contains  provisions  giving 
contractor  must  bring  his  action  in  the  title  to  relief.  McCord  v,  Herrick,  18 
name  of  the  substituted  trustee,  but  if  111.  App.  42^. 

XYnt  builder  sold  without  notice  to  the  9.  Abb.    L.    Diet.      See     generallv 

purchaser,  then  the  contractor  must  sue  Sales;   Assignment,  vol.  x,  p  82^; 

the  builder  for  money  had  and  received.  Conveyances,  vol.  4,  123. 

Roberts  v.  Bye,  30  Pa.  St.  375;  s.  c,  72  Rev.  Stats,  of  Mo.,  f  2109,  provides 

Am.  Dec.  710.  if  the  testator  shall  *'by  will  pass  any 

Fonn  of  Action. — On    a   count    for  real  estate  to  his  wife,  sueh  devise  shall 

money  laid  out  and  expended,  the  plain-  be  in  lieu  of  dower."    Held,  that  the 

tiff  cannot  recover  one-half  the  value  word  "pass**  in  the  statute  means  de- 

of  a  party -wall  used  by  the  defendant,  vise    and    nothing    else.      Young    v, 

but  only  one-half  the  money  actually  Boardman,  07  Mo.  181.    See  also  Gant 

expended.    Peck  v.  Dslj,  i  fi.  Y.  Leg.  v,  Henley,  64  Mo.  162. 

Obs.  3x2.  The  mere  endorsement  and  delivery 

An  action  on  the  case  is  the  prop-  of  a  bill  of  lading  by  way  of  pledge  for 

er .  remedy    by  one  tenant    ia    com-  a  loan,  does  not  **^ss  the  property  in 

mon  of  a  party -wall  against  his  oo-ten-  the  goods,'*  in  the  sense  of  a  statutei 
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PASS  BOOKS— PASSPORT. 

2.  Likewise  a  bill  or  resolution  pending  before  a  deliberative  or 
legislative  body  is  said  to  pass,  or  to  be  passed,  when  all  the 
requisites  to  effect  assent  have  been  finally  and  formally  given.  A 
bill  has  passed  the  House  or  the  Senate  when  the  majority  of 
either  has  voted  for  it,  and  this  has  been  duly  attested  by  the 
presiding  officer.  It  may  be  said  to  have  passed  when  both 
houses  have  voted  for  it,  though  it  has  not  received  executive  ap- 
proval, if  the  connection  shows  this  is  excluded  ;  but  generally,  "to 
pass/'  or  "  passed,*'  applied  to  a  law,  includes  approval  of  the 
Crown,  President,  or  Governor.* 

3.  When  the  offenses  of  forgery  or  counterfeiting  are  under 
discussion,  to  pass  is  to  circulate,  put  forth,  or  utter  the  counter* 
feit  or  forged  coin  or  instrument.* 

PASS  BOOKS.— (See  ACCOUNT  STATED,  vol.  i,  p.  124.)— A 
book  used  by  merchants  with  their  customers,  in  which  an  entry 
of  goods  sold  and  delivered  to  a  customer  is  made.  It  is  kept 
by  the  buyer,  and  sent  to  the  merchant  whenever  he  wishes  to 
purchase  any  article.  It  ought  to  be  a  counterpart  of  the  mer- 
chant's books,  as  far  as  regards  the  customer's  account.' 

PASSEVOEB&  —  See  CARRIERS  OF  PASSENGERS;  Sleeping 
Cars  ;  Tickets  and  Fares. 

PASSPOBT. — (See  also  Sea  Letter). — i.  A  paper  containing  a 
permission  from  the  neutral  state  to  the  captain  or  master  of  a 
ship  or  vessel  to  proceed  on  the  voyage  proposed.  It  usually 
contains  his  name  and  residence ;  the  name,  property,  description, 
tonnage,  and  destination  of  the  ship  ;  the  nature  and  quantity  of 

the  cargo;  the  place  from  whence  it  comes,  and  its  destination, 

» 

which  provides  that  ever j  endorsee  of  S.  Abb.   L.  Diet.    See  also  Coun- 

a  bill  of  lading,  ''to  whom  the  propertv  tsrpeiting,  vol.  4,  p.  3^ 

in  the  goods  therein  mentioned  shall  '*Vow  Passed.'* — An   indictment    al- 

pass**  shall  have  transferred  to  him  all  leged  that  an  offence  was  committed 

the  lights  of  suit,  and  be  subject  to  the  on  a  certain  dav  of  September  ''now 

same  liabilities  in  respect  of  such  gopds,  passed,"  it  was  held,  that  the  time  was 

as  if  the  contract  contained  in  the  bill  not  stated  with  sufficient  certainty ;  as 

of  lading  had  been  made  Mrith  himself,  this  does  not  in  terms  or  bj  reference 

Sewell  V,  Burdock,  10  App.  Cas.  74.  state    any   jear.     Commonwealth    v. 

1.  Abb.  L.  Diet.  Flynn,  3  Cush.  (Mass.)  535. 

An  act  of  the  legislature  is  passed,  8.  Bouvier's  L.  Diet.     See  generallj 

onlv  when  it  has  gone  through  all  the  Account    and    Account    Stated, 

forms  made  necessary  by  the  constitu-  vol.  x,  p.  108,  no. 

tion  to  give  it  force  and  validity,  as  a  Among  bankers,  the  term  pass-book 

binding  rule  of  conduct  for  the  citizen,  ii  given  to  a  small  book  made  up  from 

Whether  it  receives  the  signature  of  time  to  time  from  the  banker^s  ledger 

the  gbvemor,  or  remains  in  his  hands  and  forwarded  to  the  customer;  this  is 

unretumed    for    ten   days,   or    being  not  considered  as  a  statement  of  ac- 

vetoed,  is  carried  by  two- thirds  of  both  count  between  the  parties;   vet  when 

houses,  its  passage  is  dated  from  the  the  customer  neglects  for  a  long  time 

time  it  ceased  tobe  a  mere  proposition  to  make  any  objection  to  the  correctness 

or  bill,  and  passed  into  a  law.     Whart*  of  the  entries  he  will  be  bound  by  them 

man  v,  Philadelphia,  33   Pa.  St.  208.  Bouvier's    L.   Diet.      See  also   Ac- 

See  also  Chumasero  v.  Potts,  2  Mont,  count    Stated,  vol.    i,  p.    117,   n.; 

385.  Gifts,  vol.  8,  pp.  1345,  1349,  n. 
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iMiiitloiL         PASSPORT— PA  TENT  FOR  LAND.        Bdbiltiim. 

with  such  other  matters  as  the  practice  of  the  place  requires.^ 

2.  A  document  granted  in  time  of  war  to  protect  persons  or 
property  from  the  general  operation  of  hostilities.* 

3.  In  most  countries  of  Continental  Eyrope  passports  are  given 
to  travelers.  These  are  intended  to  protect  them  on  their  jour- 
ney from  all  molestation  while  they  are  obedient  to  the  laws. 
The  Secretary  of  State  may  issue,  or  cause  to  be  issued  in  foreign 
countries  by  such  diplomatic  or  consular  officers  of  the  United 
States,  and  under  such  rules  as  the  President  may  prescribe,  pass- 
ports, but  only  to  citizens  of  the  United  States.* 

PATSVT  AMMOTriTT.— See  Ambiguity,  vol.  i,  p.  527. 

PATEVT  FOE  LAHB,— See  Public  Lands. 

1.  Bouvier's  L.  Diet.  European  war  which  broke  out  in  that 

Pasaport  and  Baa-IaMar  (Dlitln-  year,  a  form  of  sea-letter  was  devised, 
gaiilMd). — The  former  is  a  permission  and  to  give  it  greater  effect,  was  signed 
from  a  neutral  state,  to  a  master  of  a  by  the  President.  On  the  aSth  of  No- 
ship,  to  proceed  on  the  voyage  pro-  vember,  1795,  a  treaty  was  made  with 
posed,  and  usually  contains  his  name  Algiers,  by  which  a  passport  was  to  pro- 
and  residence,  the  name,  description  tect  our  vessels  from  capture  br  Al- 
and destination  of  the  ship,  with  such  gerian  cruisers.  By  the  act  of  the  ist 
other  matters  as  the  practice  of  the  of  June,  1796,  ch.  339,  Congress  author- 
place  requires. .  The  sea-letter  speci-  ized  the  Secretary  of  State  to  prepare 
fies  the  nature  and  quantity  of  the  a  form,  which,  when  approved  by  the 
cargo,  the  place  from  whence  it  comes.  President,  should  be  the  form  of  pass- 
and  its  destination.  Sleght  v.  Harts-  port.  Neither  the  treaty  nor  the  law 
home,  3  Johns.  (N.  Y.)  543.  See  also  required  the  President's  signature,  but 
Sba-Lbtter.  the  form  prepared  was  signed  by  the 

9.  Bouv.  L.  D.;  Wheat,  Int.  Law  475;  President,  as  the  sea-letter  had  been. 

I  Kent  z6i.  But  this,  our  peculiar  practice,  forms 

a.  Bouvier's   L.  Diet.    See   i    Kent  no  rule  of  conduct  obligatory  on  oth- 

162,  183;  Urtetiqui  v.'D'Arbel,  9  Pet.  ers;  and  will  not  authorize  us  to  give 

(U.  S.)  693.  a  more  restricted  meaning  to  the  term 

*'A  passport,  or  sea-letter,  is  a  well-  used  in  a  treaty  than  the  general  usage 
known  document  in  the  usage  of  mari-  of  nations  will  warrant.  The  word 
time  commerce,  and  is  defined  to  be  a  passport,  thus  used,  is  taken  from  the 
permission  from  a  neutral  state  to  the  same  word,  signifying  a  permission 
master  of  a  ship  to  proceed  on  his  pro-  given  to  individuals  to  remove  from 
posed  voyage,  usually  containing  his  one  place  to  another,  and  the  docu- 
name  and  residence,  and  the  name,  ments  are  analogous.  Vattel  states, 
property,  tonnage  and  destination  of  that,  '  like  every  other  act  of  supreme 
the  ship.  Although  it  evidences  th&  cognizance,  all  safe-conducts  or  pass- 
permission  of  the  State  to  navigate  the  ports  flow  from  the  sovereign  author- 
seas,  yet  it  does  not,  therefore,  follow,  ity ;  but  the  prince  may  delegate  to  his 
that  it  must  issue  directly  from  the  su-  officers  the  power  of  nirnishing  them, 
preme  power  of  the  State ;  and  some  and  -with  this  they  are  invested,  either 
authority  ought  to  be  shown  to  sup-  by  express  commission,  or  in  conse- 
port  such  a  position.  This  erroneous  quence  of  the  nature  of  their  function, 
notion,  probably,  arises  from  the  prac-  A  general  of  an  army,  from  the  nature 
tice  of  our  own  country,  which  is  dif-  of  his  post,  can  grant  them ;  and  as 
ferentfrom  all  other  nations.  Previ-  they  are  derived,  though  mediately, 
ous  to  the  year  1793,  no  other  docu-  from  the  same  prince,  all  his  generals 
ments  were  furnished  to  the  merchant  are  bound  to  respect  them.'  So  also 
vessels  of  the  United  States  but  the  Blackstone  speaks  of  the  offense  of  vio- 
certificate  of  registry  and  clearance;  lating  passports  or  safe -conducts  grant- 
but  the  depredations  upon  our  com-  edby  the  king  or  his  ambassadors.**  The 
merce    haying  commenced  with    the  Amiable  Isabella, 6 Wheat  (U.S.)  15. 
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PATJEIT  LAW— See  also  Dedication,  vol.  5,  p.  395 ;  Infringe- 
MENT,  vol.  10,  p.  726;  Invention,  voL  11,. p.  780;  License  in 
Patent  Law,  vol.  13,  p.  557. 
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I  Pbofbbtt  BI0HT  DT  AV  Uhpatevted  Ivtxvtiov. — An  unpat- 
ented invention  vests  in  the  discoverer  an  inchoate  right  to  its 
exclusive  use.^  This  right  can  be  the  subject  of  assignment^  and 
other  contracts  and  will  be  protected  against  those  who,  in  breach 
of  confidence,  undertake  to  convert  it  to  their  own  use  or  to  be- 
tray it.*  It  can  be  made  absolute  by  patenting  it.*  This  right, 
however,  does  not  extend  to  giving  the  inventor  any  rights 
against  the  public  or  those  who,  in  good  faith,  acquire  a  knowU 
edge  of  the  invention.* 

n.  Ck>VSTlTUn0VAL  PsOYlfllOVB. — Authority  is  given  by  the  con. 
stitution  to  projnote  the  progress  of  science  and  the  useful  arts, 
by  securing  to  inventors  for  limited  time  the  exclusive  right  to 
their  discoveries.® 

ni  PowEB  OF  CoveBEM  OvEB  THE  Qbaht  07  Patehts.— The  con- 
stitution vests  in  Congress  alone  the  right  to  grant  patents  for 
inventions.''  This  power  may  be  exercised,  as  it  usually  is,  by 
general  laws ;  or  Congress,  in  its  discretion,  may  grant  patents  to 
inventors  outside  of  the  general  law,^  subject  only  to  the  limitation, 
that  the  grant  must  be  to  the  inventor,  or  his  legal  representa- 

L  Gajler  v.  Wilder,   lo  How.  (U.  Rein   v,   Clayton,   37  Fed.  Rep.  354, 

S.)  477;   Evans  r.  Weiss,  a  Wash.  (U.  Disapproving  a  decision  to  the  con- 

S.)  343;  Jones  V.  Sewall,  6  Fish.  Pat.  trarjr  in  Butler  v.  Ball,  38  Fed.  Rep. 

Cas.  343.  754,  where  an  injunction  Issued  while 

9.  Gayler  v.    Wilder,  10  How.  (U.  the    application    for    the   patent  was 

S.)  477;  Clum  V.  Brewer,  3  Curt.  ( U.  pending. 

S.)  506 ;  Wright  r.  Randel,  19  Blatchf.  Several     circuit    courts     have    de- 

(U.  S.)  495;  s.  c,  31  Pat.  Off.  Gaz.493;  clared  that  the  inventor  has  no  right 

s.  c^  8  Fed.  Rep.  591.  of    property  in    the    Invention  until 

It  makes  no  difference  that  the  ma-  patented.     Sargent    v,    Seagrave,    3 

chine  was  imperfect   at  the  time  of  Curt.  (U.  S.)  553;  Ex  parte  Robinson, 

sale.  If  the  inventor  agrees  to  perfect  4  Fish.  Pat  Cas.  186;  s.  c,  2  Biss.  (U. 

and    patent    It.     Rathbone  v.  Orr,  5  S.)  309;  Wheaton  v.  Peters,   8   Pet. 

McLean    (U.    S.)    131.    Nor  does  it  (U.S.)  591. 

matter  that  it  was  made  after  rejection  The  supreme    court    has   said    the 

bv  an  appeal  from  the  Commissioner  same  thing  but  with  the  qualification : 

of  patents.     Gay  z\  Cornell,  i  Blatchf.  "No    right    of    property    ...    on 

(U.  S.)  506.    Even  if  no  letters  patent  which  he  can  maintain  suit."    Brown 

could     be    obtained.     Hammond     r.  v.  Duchesne,    19    How.  (U.  S.)   183. 

Mason  etc.  Organ  Co.,  93  U.  S.  734 ;  Or  "No  exclusive  right."     Gayler  v. 

s.  c^  5  Pat.  Off.  Gaz.  31.  Wilder,  10  How.  (U.  S.)  477. 

5.  Peabody  v.  Norfolk,  98  Mass.  453 ;  6.  Const  U.  S.,  art.  i,  §  8. 
Solomon  v.  Hertz,  35   Pat.  Off.  Gaz.  '•Secure"  does  not  mean  the  protec- 
1109.  tlon  of  an  acknowledged  legal  right. 

Equity  will  take  jurisdiction  to  en-  but    the     creation    of    a    new    one, 

join  a  breach  of  trust  or  contract  slmi-  Wheaton    r.    Peters,  8  Pet.   (U.  S.) 

Uir  to  its  protection  of  trade  secrets.  591. 

Peabody    v.    Norfolk,  98    Mass.    452.        However,    the    "securing"    is  suffi- 

See  also  Injunctions,  vol.  10,  p.  949.  cientlv  the  securing  of  a  right  to  make 

4.  Gayler  v.  Wilder,   10   How.  (17.  it  unlawful   for  the  United  States  to 

S.)  477.  appropriate  it  without  compensation. 

6.  Peabody    r.    Norfolk,    98    Mass.  Tames  v,  Campbell,    104    U.  S.    356; 
453,  Marsh  v.  Nichols,  128  IJ.  S.  605.  united  States  v.  Palmer,  128  U.  S.  371, 

The  courts  are  without  jurisdiction        7.  Const.U.  S.,  art.  i,^§  6-8. 
to  issue  an  injunction  against  an  In-        8.  Blanchard   v,  Spi^ague,  3   Sumn. 
fringer  of    an  unpatented    Invention.     'U.S.)  535;  s.  c,  2  Story  (U.  S.)  164; 
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tivesy  and  must  not  take  away  a  right  of  property  in  existing 
patents.^ 

17.  Patxvt  Otfige— 1.  EstabliihiiiaLt.— The  United  States  Pat- 
ent Office  is  an  office  in  the  Department  of  the  Interior,  and  is 
the  place  where  all  records,  books,  drawings,  specifications  and 
other  papers  relating  to  patents  shall  be  safely  kept  and  preserved. 
It  must  contain  a  library  of  such  scientific  works  and  periodi- 
cals, both  American  and  foreign,  as  may  aid  the  officers  in  the 
discharge  of  their  duties.  Various  statutes  provide  for  the  dis- 
tribution of  copies  of  specifications  and  drawings  of  patents,  for 
lithographing  drawings  and  for  reports.^ 

2.  (MBoen. — The  officers  of  the  Patent  Office  are  a  Commissioner, 
an  Assistant  Commissioner,  three  Examiners-in-Chief  and  Exam- 
iners.* All  officers  of  the  Patent  Office  are  incapable  of  acquiring 
or  taking  patents,  except  by  descent,  while  employed  in  the  office.* 

3.  Duties  of  Commifliioiier. — The  Commissioner  of  Patents,  under 
the  direction  of  the  Secretary  of  the  Interior,  superintends  and 
performs  all  duties  respecting  the  granting  and  issue  of  patents 
directed  by  law.* 

Bloomer  v.  StoUey,  5  McLean  (U.  S.)  S.  U.  S.  Rev.  Sut,  §§  475-49^ 

158.                                                          *  8.  U.  S.  Rev.  Stat.,  §  476.    The  suc- 

1.  McClurg  V,  Kingsland,    i  How.  ceeding  paragraphs  of  the  statute  de- 

(U.  S.)  303 ;  8.  c,  3  Robb  Pat.  Cas.  145^  fine  the  duties  of  the  Commissioner. 

The  power  of  Congress  to  grant  an  Betidenee. — The  official  residence  of 

extended  or  new  term  is  plenary,  and  the     Commissioner     of     Patents     is 

may   be  exercised  by  it  in  any  way  Washington,   D.  C.     Butterworth  v. 

which  may  seem  advantageous  to  it.  Hill,  114  U.  S.  128. 

Jordan  v.  Dobson,  4  Fish.  Pat.  Cas.  4.  U.  S.  Rev.  Stat.,  ^  480. 

333;  Blanchard  r.  Haynes,  6  West.  L.  I]it«&Uobs    by    Patent    Office    Bill- 

T.  82;    Blanchard*s    Gun    Stock    etc.  liloyees. — A    person,    however,     who 

Factory  v,  Warner,  i  Blatchf.  (U.  S.)  makes  an  invention  before  be  comes 

358;    Bloomer  v.  Stolley,  5  McLean  into  the   government's  employ,  does 

(U.  S.)   158;  Evans    v.    Robinson,   i  not  forfeit  his  right.    He  cannot  take 

Carolina  Law  Rep.  309.  out  a  patent  while  he  is  an  employee, 

A  patent  may  be  granted  by  Con-  but  can  so  soon  as  his  employment 
gress  for  an  invention  which  was  in  ceases,  and  no  change  in  his  status  is 
public  use  and  enjoyed  by  the  com-  caused  by  the  fact  of  his  employment, 
munity  at  the  time  of  the  passage  of  Page  v.  Holmes  etc.  Tel.  Co.,  17  Pat. 
the  act  granting  the  patent  Blanch-  Off.  Gaz.  737;  s.  c,  i  Fed.  Rep.  304; 
ard  V,  Sprague,  2  Story  (U.  S.)  s.  c,  5  Bann.  &  Ard.  Pat.  Cas.  165. 
164;  s.  c,  3  Sumn.  (U.  S.)  535;  s.  c,  i  Aiter  the  expiration  of  employment, 
Robb  Pat.  Cas.  724 ;  Evans  i\  Jordan,  i  a  patent  may  be  taken  out  even  thoue^h 
Brock  (U.  S.)  248;  s.  c,  9  Cranch  (U.  the  invention  was  made  during  the 
S.)  199;  s.  c,  I  Robb  Pat.  Cas.  20;  Tor-  *  employment.  And  it  may  also  be 
dan  V,  Dobson,  4  Fish.  Pat.  Cas.  carried  back  to  its  actual  date.  Foote 
333 ;  Blanchard's  Gun-Stock  etc.  Fac-  t\  Frost,  3  Bann.  &  Ard.  Pat.  Cas.  607; 
tory  V.  Warner,  i  Blatchf.  (U.  S.)  258;  s?  c,  14  Pat  Off.  Gaz.  860. 
Yuengling  v.  Schile,  12  Fed.  Rep.  97;  5.  U.  S.  Rev.  Stat.,  ^  481.  And  has 
Bloomer  V.  McQuervan,  14  How.  (U.  charge  of  all  books,  records,  papers, 
S.)  539;  McClurg  r.  Kingsland,  i  models,  machines  and  other  things  be- 
How.  (U.  S.)  202;  s.  c,  2  Robb  Pat  longing  to  the  Patent  Office.  Other 
Cas.  105;  United  States  v.  Burns,  12  statutory  pow^ers  named  in  the  imme- 
Wall.  (U.  S.)  252;  Cammeyer  v.  New-  diately  following  sections  are  the 
ton,  94  U.  S.  234;  McKeever  v.  United  classification  of  models,  etc.,  and  re- 
States,  23  Pat.  Off.  Gaz.  1527.  turning  models  in  rejected  cases. 
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4.  Qudifleatioii  and  DutiM  of  Braiiiner»-ia-01iief.—TThe  Examiners- 
in-Chief  must  be  persons  of  competent  legal  knowledge  and 
scientific  ability.  Their  duties  are,  on  the  written  petition  of  the 
appellant,'  to  revise  and  determine  upon  the  validity  of  the  adverse 
decisions  of  examiners  upon  applications  for  patents,  and  in  in- 
terference cases.* 

5.  Praetice  of  Patent  0£Boe. — The  Commissioner  of  Patents,  sub* 
ject  to  the  approval  of  the  Secretary  of  the  Interior,  may,  from 
time  to  time,  establish  regulations  not  inconsistent  with  law  for 
the  conduct  of  proceedings  in  the  office.* 

6.  Caveati— (a)  Who  May  File. — Any  citizen  of  the  United 
States,  or  any  alien  who  has  resided  in  the  United  States  one  year 
next  preceding  the  filing,  and  who.  has  made  oath  of  his  intention 
to  become  a  citizen,  who  makes  any  new  invention  or  discovery, 
and  desires  further  time  to  mature  it,  may  file  a  caveat.'  This 
contains  a  description  of  the  device  with  its  distinguishing  features 
and  a  prayer  for  protection  of  the  caveator's  right  until  he  shall 
have  matured  his  invention.* 

{b)  Duties  of  Patent  Office. — Upon  receipt  of  a  caveat,  it 
is  filed  in  the  confidential  archives  of  the  Patent  Office  and  pre- 
served  in  secrecy,  and  is  operative  for  one  year  from  its  filing.* 

(r)  Purpose  of  Caveat. — A  caveat  protects  the  inventor  from 
the  granting  of  any  patent  for  an  interfering  application  without 
his  knowledge,®  and  gives  the  caveator,  who  has  exercised  due  dili« 
gence  in  reducing  his  invention  to  practice,  the  right  to  carry 
back  his  invention  to  the  date  of  the  filing  of  the  caveat.'' 

1.  U.  S.  Rev.  Stat,  .§  482.     When  person  desires  to  avail  himself  of  his 

required   hj   the  Commissioner,  they  caveat,  he  shall   file   his   description, 

shall  hear  and  report  upon  claims  for  specifications,    drawings    and    model 

extensions  and  perform  such  other  du-  within  three  months  from  the  time  of 

ties  as  he  may  assign  to  them.  placing  the  notice  in   the  post-office 

3.  U.  S.  Rev.  Stat.,  ^  483.  in   Washington,  with   the   usual  time 
Auflioirlty    of    TI16M  Enloa. — **Con-  required  for    transmitting  it    to    the 

fress,  in    creating  the  Patent  Office,  caveator  added   thereto;  which  time 

as,  by  express  legislation,  given  that  shall  be  endorsed  on  the  notice, 

office  the  power  to  enact  rules  for  its  6.  Bell  v,  Daniels,  i   Fish.  Pat.  Cas. 

conduct.    Those    rules,  if  within  the  373;   s.  c,  i  Bond   (U.  S.)  3x2;  Allen 

powers  of  the  office,  are  as  authoritative  v.   Hunter,  6  McLean   (U.   S.)    303; 

as  the  laws  of  Congress  itself  within  American  etc.  Pavement  Co.  xk  Eliza- 

the  limitation  of  its  powers.     United  beth,  6  Fish.  Pat.  Cas.  434;  Hildreth 

States  V.  Thacher,  7  Pat.  Off.  Gaz.  603.  v.  Heath,  Cranch  Pat.   Dec.  96 ;  s.  c, 

S.  U.  S.  Rev.  Stat.,  ^  4902.  vol.  2,  Pat.  Off.  Rep.  of  1847,  p.  804. 

4.  U.  S.  Rev.  Stat,  §  4902.  A  patent  for  the  same  invention  as 

5.  U.  S.  Rev.  Stat.,  \  4902.  '*And  that  described  in  the  caveat  granted 
if  application  is  made  within  one  year  during  the  pendency  of  the  caveat  is 
by  any  other  person  for  a  patent  with  not  void.  Cochrane  v.  Waterman, 
which  such  caveat  would  in  any  man-  Cranch  Pat.  Dec.  121. 

ner  interfere,  the  Commissioner  shall  The  proper  practice  where  a  caveat 
deposit  the  description,  specification,  is  accidentalljr  overlooked,  and  a  pat- 
drawings  and  model  of  such  applica-  ent  granted  to  another  during  its 
tion  in  like  manner  in  the  confidential  pendency,  is  to  grant  a  patent  to  the 
archives  of  the  office,  and  give  notice  caveator.  Phelps  v.  Brown,  i  Fish. 
thereof,  by  mail,  to  the  person  by  Pat.Cas.  479;  s.c.,4Blatchf. (U.S.)  362. 
whom  the  caveat  was  filed.     If  such  7.  American  etc.  Pavement   Co.  v. 
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7.  PetitioiL — An  inventor  must  make  application  in  writing  to 
Commissioner  of  Patents  for  a  patent  for  his  invention.^ 

8.  KodeL — In  all  cases  which  admit  of  representation  by  a  model, 
a  model  of  convenient  size  to  exhibit  the  parts  of  the  device,^  and, 
when  the  invention  is  of  a  composition  of  matter,  specimens  of 
the  ingredients  and  of  the  composition  in  sufficient  quantity  for 
experiment,'  shall  be  furnished  by  the  applicant  if  required  by  the 
Commissioner.* 

9.  Oath — Contents. — The  applicant  must  make  an  oath,  that  he 
does  verily  believe  himself  to  be  the  original  and  first  inventor  of 
the  invention  for  which  he  solicits  a  patent,  that  he  does  not  be- 
lieve the  same  was  ever  before  known  or  used,  and  shall  state  of 
what  country  he  is  a  citizen.* 

Officer  to  Administer. — In  the  United  States^  any  officer  author- 
ized by  law  to  administer  oaths.  When  the  applicant  resides  in  a 
foreign  country  any  minister,  charge  d'affaires,  consul,  or  commer- 

EHzabeth,   6    Fish.    Pat    Cas.    JJ4 ;  who  have  in  fact  made  the  invention, 

Phelps  v.   Brown,   i    Fiafa.   Pat  v^as.  from  carrying  back  the  date   of  the 

479;  s.  c,  4  Blatchi.  (U.  S.)  363;  Allen  joint    invention   to    the  date    of    the 

v.  Hunter,  6  McLean  (U.  S.)  303;  Hoe  caveator's  filing.    Hoe   v,  Kahler,  xa 

v»  Kahler,  la  Fed.  Rep.  iii.  Fed.  Rep.  iii. 

It  is  not  necessary  for  an  applicant  1.  U.  S.  Rev.  Stat,  ^  4888;  Hogg  v, 
who  desires  to  carry  his  invention  Emerson,  6  How.  (U.  S.)  437. 
back  of  the  date  of  its  perfection  and  S.  U.  S.  Rev.  Stat.,  §  4891* 
reduction  to  practice,  to  have  a  caveat  S.  U.  S.  Rev.  Stat.,  §  4^.  But  the 
filed  in  order  to  be  able  to  anticipate  fact  that  such  was  not  in  reality  fur- 
one  who  has  in  the  meantime  p^r-  nished  when  required,  does  not  invali- 
fected  his  invention,  or  even  obtained  date  the  patent.  Tarr  v.  Folsom,  i 
a  patent.  Hildreth  v.  Heath,  Cranch  Holmes  (U.  S.)  313;  s.  c,  5  Pat  Off. 
Pat  Dec.  96;  s.  c,  vol.  a,  Pat  Off.  Rep.  Gaz.  92;  s.  c,  i  Bann.  &  Ard.  Pat.  Cas. 
of  1847,  p.  804.  a4;  Badische  etc.  Fabrik  t>.  Cochrane,  16 

OaTeat  Mot  a  Bubatttute  fn  Mllgaiiea  Blatchf.  (U.  S.)   155;  s.  c,  4  Bann.  Sl 

In   Baduotloii  to    Practiee. — A    caveat  Ard.  Pat  Cas.  315. 

will   not  protect  an  imperfect  inven-  4.  U.  S.  Rev.  Stat,  $^^890,4891. 

tion  in  perfecting  which,  due  diligence  5.  U.  S.  Rev.  Stat,  §  4892. 

has  not  been  employed,  against  one  The  omission   to  take  an  oath  doea 

who  has  subsequently  made  the  same  not  affect  the  validity   of  the  patent 

invention  and  reduced  it  to  practice'  Whittemore  v.  Cutter,  1  Gall.  (U.  S.) 

in  a  practical    machine.    Johnson    v,  439;s.  c,  i  RobbPatCas.38*,  Crompton 

Root    X    Fish.    Pat.    Cas.    351.    Nor  v.    Belknap   Mills,  3   Fish.   Pat.   Cas. 

against    an    intervening    public    use.  536;  Dyer  v.  Rich,  i  Met.  (Mass.)  180. 

1^11  V,  Daniels,  i  Fish.  Pat.  Cas.  373;  A  recital  in  the  patent  that  necessary 

s.  c,  T  Bond  (U.  S.)  313.  oath  was  taken,    is  conclusive.     Sey- 

CaToat  Mot  an   AdmlaaUm    tliat  the  mour  v.  Osborne,  iz  Wall.  (U.  S.)  516; 

ISTa&tioii  la  Imporfaet. — A    caveat   is  De  Florez  v,  Reynolds,  14  Blatchf.  (U. 

not  conclusive  evidence  that  the  in-  S.)505',s.c.,3Bann.&  Ard.Pat.Cas.39a. 

ventlon   is  imperfect.    A  person  may  But  a  broadening  of  the  application 

choose  to  file  a  caveat  while  he  is  go-  after  the  death  of  the  patentee  without 

ing   on    and    making    improvements  a  new  oath  by  the  administrator 'renders 

upon  an  invention  which   he  has  al-  the  patent  void.     Eaele   Mfg.  Co.  v. 

ready  completed  so  that  it  is  of  practi-  West  etc.  Mfg.  Co.,  18  Blatchf.  (U.  S.) 

cal  utility.    Johnson  t'.  Root,!   Fish.  318;  s.  c,  3  Fed.  Rep.  774;s.  c,  5  Bann.  & 

Pat.  Cas.  351.  Ard.  Pat  Cas.  475;  s.  c,  17  Pat.  Off.  Gaz. 

OaTMtt  by  Sole  lavontor  Doea  Mot  Ba-  1504*    The   jurat   need  not  be  dated. 

top  mni  ftom  Doolarlng  XuTontloii  Joint.  French  v,  Rogers,  i  Fish.  Pat.  Cas.  133. 

— A  caveat  in  the  name  of  a  sole  in-  A  change  of  words  in  a  claim  not 

ventor  does  not  estop  him  and  others  broadening  the  invention  but  making  it 
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cial  agent  holding  commission  under  the  United  States^  or  notary 
public  of  the  country.* 

By  Whom  Taken. — The  oath  is  taken  by  the  inventor  if  living  * 
otherwise  by  his  administrator  or  executor.' 

10.  Bpeoification — {a)  Generally. — The  specification  must  con- 
tain  a  complete  description,^  but  the  drawings  and  models,  if  there 
are  any,  are  to  be  taken  into  consideration  in  determining  whether 
the  specification  is  sufficiently  clear,^  though  the  scientific  prin- 
ciples on  which  the  device  operates  need  not  be  known  to  the 
inventor  or  set  forth  in  the  specification .• 

{fi)  Special  Rules  Relating  to  Composition  of  Matter. 

— Tne  names  of  the  ingredients,  and,  where  the  invention  cannot 
be  used  to  advantage  without  naming  them,  the  proportions^  must 
be  stated. 

[f)  Special  Rules  Relating  to  Combination. — In  a  com- 
bination the  devices  of  which  it  is  composed  must  be  named,  their 
mode  of  operation  given  and  the  new  result  pointed  out.^ 

(rf)  Clearness. — An  inventor  must  file  in  the  Patent  Office  a 
written  description  of  his  invention  and  the  manner  and  process 

clearer,  does  not  require  a  new  oath,  cal    terms.     Hovey    v.    Stephens,     3 

Brush  Electric  Co.  v.  JuUen  Electric  Woodb.  &  M.  (U.  S.)  17;  s.  c,  3  Robb 

Co.,  41  Fed.  Rep.  679.  Pat.  Cas.  567. 

1.  U.  S.  Rev.  Stat,  ^  4892.    Seymour  A  patent  which  is  available  for  one 

V,  Osborne,  11  Wall.  (U.  S.)  5x6.  use  named  by  the  inventor,  is  not  in- 

9.  U.  S.  Rev.  Stat,  §  4893.  valid  because  it  is  not  applicable  to  an- 

8.  U.  S.  Rev.  Stat,  4  48915.  other  use.     Phillips  v,  Risser,  26  Fed. 

4.  Brooks  t^.  Jenkins,  3  McLean  (U.  Rep.  308. 


S.)  AJ2;  Dixon  v.  Moyer,  4  Wash.  (U.        Specification  has  reference  both   to 

X)  68;  s.  c  1  Robb  Pat  Cas.  324;  - 

V,  Stephens,    19  Wend.  (N.  Y.)  4x1;    "claim."     Wilson  v.  Coon,  18  Blatchf. 


S.)  68;  s.  c  1  Robb  Pat  Cas.  324;  Head    the     technical      "  specification  "      and 


Wheeler  V.  Clipper  Mower  etc.  Co.,  6  (U.  S.)  532;s.c.,2  Fed.Rep.6ii;s.c.,  14 

Fish.  Pat  Cas.  x  ;  s.Cm  10  Blatchf.  (U.  Pat  Off!  Gaz.  482;  Badische  etc.  Fabrik 

S.)  181;  s.c,  2  Pat  Off.  Gaz.442.  v.  Higgin,  xc  Blatchf.  (U.  S.)  290;  s.  c^ 

A    specification    Is    not    sufficiently  3  Bann.  &  Ard.  Pat  Cas.  462;  s.  c,  14 

clear  which   requires   experiment  and  rat.  Off.  Gaz.  414. 

the  solution  of  a  problem  before  the  de-  T.Wood   v.   Underbill,   5  How.  (U. 

vice    can    be     constructed.     Webster  S.)  x;  s.  c,  3  Robb  Pat  Cas.  588;  Jenk- 

Loom  Co.  V.  Himns,  105  U.  S.  580;  ins  v.  Walker,  x  Holmes  (U.  S.)  120; 

s.  c^  16  Pat  Off.  Gaz.  675.          *  s.  c,  5  Fish.  Pat  Cas.  347;  s.  c,  x  Pat 

L  Singer  v,  Walmiley,  i  Fish.  Pat  Off.  Gaz.  359;  Tyler  v.  Boston,  7  Wall. 

Gas.  558;  Earl  ».  Sawyer,  4  Mason  (U.  (U.  S.)  327. 

S.)  I ;  s.  c^  I  Robb  Pat  Cas.  49X ;  Hogg  A  general  rule  for  proportions  is  suf- 


X23;  s.  c,,3  Robb  Pat  Cas.  206;  Holt  v.  s.  c,  5  Blatchf.  (U.  S.)  468;  Francis  i;. 

Kendall,  26  Fed.  Rep.  622.  Mellon,  5  Fish.  Pat  Cas.  X53;'  s.  c,  x  Pat 

But  where  a  portion  of  the  invention  Off.  Gaz.  48. 

is  not  described  at  all  in  the  specifics-  Where  the  amount  of  an  article  in  a 

don,  the  fact  that  it  is  shown  in  the  compound  can   be  varied  without   af- 

drawings   is  not    sufficient     Gunn   v.  fectlng  the  resi^lt  except  in  degree,  the 

Savage^  30  Fed.  Rep.  366.  direction  to  use  "a  small  quantity"  is 

t.Cahill  17.  Beckford,  X  Holmes  (U.  sufl!icient     Brooker  v,  Dows,  3  Bann. 

S.)  48;   Andrews  v.  Cross,  19  Blatchf.  &  Ard.  Pat.  Cas.  518;  s.  c,  X5  Pat,  Off. 

(U.  S.)  394;  s.  c,  8  Fed.  Rep.  369,  Gaz.  ^70. 

A  patentee  Is  not  confined  to  techni*  8.  Seymour  v,  Osborne,  3  Fish.  Pat 
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of  making,  constructing,  compounding  and  using  it,  in  such  full, 

clear,  concise  and  exact  terms  as  to  enable  any  one  skilled  in  the 
art  or  science  to  which  it  appertains  or  with  which  it  is  most  nearly 
connected  to  make,  construct,  compound  and  use  the  same.^ 

Cas.  555;  Parks  v.  Booth,  102  U.  S.  96;  absolute  precision  as  to  details.    Brooks 

s.  c,  17  Pat.  Off.  Gaz.  1089.  v.    Jenkins,  3    McLean    (U.   S.)  432; 

X.  U.S.  Rev.  Stat.,  f  4888.    Lowell  Dorse>'  etc.  Rake  Co.  v.  Marsh,  6  Fish. 

V.  Lewis,  I  Mason  (U.  S.)  182;    s-e.,  i  Pat.  Cas.  387;  s.  c,  9  Phila.  (Pa.)  395. 

Robb    Pat.  Cas.   131 ;    Wintermute  v.  But  they  must  be  able  to  practice  it 

Redington,    i     Fish.    Pat.    Cas.    239;  without    experiment.      Lockwood     v. 

Brooks  t;.  Jenkins,  3  McLean  (U.  S.)  Faber,  27  Fed.  Rep.  63. 

432;   Page  v.  Terrjr,  i  Fish.  Pat.  Cas.  Nor  what  is  within  the  knowledge  of 

398;  Sejrmour  v.  Osborne,  j  Fish.  Pat.  any  workman  who  may  be  employed  to 

Cfas.  55^;  Teese  V.Phelps,  xMc All.  (U.  put  up  the  apparatus  or  construct  the 

S.)  48;  Westlake  v,  Cartter,  6  Fish.  Pat.  machine.    Page  t/.  Ferry,  i  Fi^h.  Pat 

Cas.  519;   s.  c,  4  Pat.  Off.  Gaz.  636;  Cas.  298;  Moncet;.  Adams,  12  Blatchf. 

Smith  V,  Prior,  2  Sawv.  (U.S.)  iioi;  (U.S.)7.  s.  c,  7  Pat.Off.  Gaz.177;  s.c, 

s.  c,  6  Fish.  Pat.  Cas.  469;  Mitchell  v,  1  Bann.  SL  Ard.  Pat  Cas.  126;  Pearce  v, 

Tilghman,  4  Fish.  Pat.  Cas.  299;  Magic  Mulford,  102  U.  S.  x  12;  s.  c,  18  Pat  Off. 

RuQie  Co.  V,  Douslas,  2  Fish.  Pat.  Cas.  Gaz.  1223;    Kneass  v.  Schuylkill  Bank, 

330;  Page  v.  Ferry,  x  Fish.  Pat  Cas.  4  Wash.  (U.S.)  9;  s.c,  x  Robb  Pat  Cas. 

298;   Singer  v,  Walmsley,  x   Fish.  Pat.  303;   Mowry  v,  Whitney,  5  Fish.  Pat. 

Cfas.  5^8;  Hovey  v.  Stephens,  3  Woodb.  Cas.  5x3;   Hancock    Inspirator  Co.  v. 

&  M.  (U.  S.)  X7;  s.  c,  2  Robb  Pat  Cas.  Lally,  27  Fed.  Rep.  88. 

567;  Gray  v.  James,  x  Pet.  (C.  C.)  394;  And  the  specification  is  sufficient  if 

s.  c,  X  Robb  Pat  Cas.  120;  Judson  t^  the  invention  can  be  constructed  from 

MooVe,  X  Bond  (U.  S.)  285;  s.  c,  i  Fish,  it  by  the  exercise  of  the  mechanic's  skill 

Pat.  Cas.  544;  Wayne  v.  Holmes,  2  Fish,  and  judgment.     Judson  v.  Moore,    i 

Pat.  Cas.  20;  s.  c,  i   Bond  (U.  S.)  27;  Fish.  Pat.  Cas.  544;  s.  Cm  i  Bond  (U.  S.) 

Winans  v.  Schenectady  etc.  R.  Co.,  2  285;  Swift  v.  Whisen,  3  Fish.  Pat.  Cas. 

Blatchf.  (U.  S.)  279;  Grant  v.  Reymond,  343;  s.  c,  2  Bond  (U.  S.)  XX5;  Mowry  v. 

6  Pet  (U.  S.)  2x8;  s.c,  x  Robb  Pat  Cas.  Whitney,  5  Fish.  Pat  Cas.  513;  Am 

604;  Downton  v,  Yaeger  Milling  Co.,  x  Ende  v.  Seabury,  36  Fed.  Rep.  593. 

McCrary  (U.  S.)  26;   s.  c,  x  Fed.  Rep.  Even  if  it  omit  to  describe  a  part 

199;  s.c.,17  Pat.  Off.  Gaz.  106;  Schneider  which    any    workman    would    supply. 

V.  Thill,  5  Bann.  &  Ard.  Pat.  Cas.  565.  Union  Paper  Bag  Co.  v.  Nixon,  6  Fish. 

A  specification  is  sufficiently  clear  if  Pat.  Cas.  402;  s.  c,  4  Pat.  Off.  Gaz.  31; 

expressed  in  terms  intelligible  to  per-  Still  well  etc.   Mfg.   Co.  v.  Cincinnati 

sons  skilled  in  the  art  to  which  it  be-  Gas  etc.  Co.,  x  Bann.  &  Ard.  Pat.  Cas. 

longs.     Webster  Loom  Co.  v.  Higgins,  6x0;  s.  c,  7  Pat.  Off.  Gaz.  829. 

10^  U.  S.  580;  s.  c,  2X  Pat  Off.  Gaz.  203 x ;  Froceases. — A  chemical  process  must 

StiUwell  etc.  Mfg.  Co.   v.  Cincinnati  be  sufficiently  clear  to  be  intelligible  to 

Gas    etc.    Co.,  x  Bann.    &  Ard.    Pat.  a  chemist.  Am  Ende  v.  Seabury,  36  Fed« 

Cas.  610;  s.  c,  7  Pat.  Off.  Gaz.  829;  Shive  Rep.  593;   s.  c,  47  Pat.  Off.  Gfaz.  X354. 

V,    Keystone     Standard     Watch    Co.,  Tblnga  That    a    Pate&taa    Need   Hoi 

41    Fed.    Rep.    434;    Pullman    Palace  Spaolfy. — The  kind  of  power  to  be  em- 

Car  Co.  V.  Wagner  Palace  Car  Co.,  38  ployed  or  the  means  of  applying  it  Carr 

Fed.  Rep.  416;  Libbey  v.  Mt.  Wash-  v.  Rice,   x  Fish.  Pat.  Cas.  X98;  Lippin- 

ington  Gas  Co.,  26  Fed.  Rep.  757.  cott  v,  Kelly,  i  West.  L.  T.  5x3;  Water- 

ThuK  where  a  patent  is   for  a  new  bury    Brass   Co.  v.  Miller,  9  Blatchf. 

manufacture,  the  law  does  not  require  (U.  S.)  77;  s.  c,  5  Fish.  Pat  Cas.  48. 

that  all   its   constituent    parts  be   de-  The  material  of  which  the  parts  of  a 

scribed.    The  description  is  sufficient,  machine  are  made.  Bailey  Washing  etc. 

if  it  enables  those  who  use  it  and  deal  Mach.    Co.    v.  Lincoln,  4  Fish.    Pat 

in  it    to  recognize   it.      Badische  etc.  Cas.  379;  Brooks  v,  Bicknell  3  McLean 

Fabrik  v.  Higgin,  xs   Blatchf.  (U.  S.)  (U.  S.)  250;  s.c,  2  Robb  Pat  Cas.  xi8; 

390;  8.  c,  3  Bann.  &  Ard.  Pat  Cas.  462;  Aiken  v,  Bemis,  3  Woodb.  &  M.  (U. 

8.  c,  14  Pat  Off.  Gaz.  414.  S.)  348;   s.  c,  2  Robb  Pat  Cas.  644. 

Nor  describe  well  known  mechanical  Peraona  to  whom  a  iMitant  apeolflea- 

elements,  sizes,  proportional  parts  or  tion  mixat  ba  clear  and  Intelligilito  are 
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He  must  state  the  best  mode  that  he  knows.^ 

11.  CJUim— («)  Claim  and  Specification.— Where  the  claims 
are  not  ambiguous,  they  are  to  be  taken  to  show  the  extent  of  the 
patent  ;*  but  where  there  is  an  ambiguity,  reference  to  the  specifi- 
cation may  be  made  to  remove  the  ambiguity.^ 

12.  Drawing. — Where  a  drawing  is  essential,  the  applicant  shall 
furnish  one  copy  thereof  and  another,  furnished  by  the  Patent 
Office,  shall  be  attached  to  the  patent  as  part  of  the  specification.'^ 

practical  workmen  of  ordinary  skill  in  states  the  best  mode    and    adds  that 

the  particular  business.  Page  v.  Ferry,  i  there  are  other  modes  which  he  consid- 

Fish.  Pal.  Cas.  298;  Smith  v,  O'Connor,  ers  protected  by  his  patent.    Carver  v, 

6  Fish.  Pat.  Gas.  460;    s.  c„  4  Pat.  Off.  Braintree    Mfg.  Co.,   3  Story    (U.  S.) 

Gaz.  633;  Mabie  v.  Hasken,  a  Cliff.  (U.  432;  s. c,  2  Robb  Pat.  Cas.  141 ;  Dibble  v, 

S.)  507;  Lippincott  v,  Kelly,  i  West.  Augur,  7  Blatchf.  (U.  S.)  86;  Blanch- 

L.  J.  513;    Brooks  v,  Bicknell,  3  Mc-  ard  v.  Eldridge,    1    Wall.  Jr.    (C.  C.) 

Lean  (U.  S.)  250;  s.  c,  2  Robb  Pat.  Cas.  337  ;  2  Robb  Pat.  Cas.  737  ;  2  Whart. 

118;  Many  v*  Sizer,   i   Fish.  Pat.  Cas.  Dig.  358. 

17;  Movrry  v,  Whitney,  3  Fish.  Pat.  Even  if  he  does  not  describe  the  best 

Cas.  1^7;  Forbes  v.  Bardow  Store  Co.,  wav,  his  intention  to  do  so  is  sufficient. 

2Cliflf.  (U.  S.)  370.  Magic  RuiHe  Co.  v,  Douglas,  2  Fish. 

Acquainted  with  the  state  of  the  art.  Pat.  Cas.  130. 

Tompkins  v.  Gage,  2  Fish.  Pat.  Cas.  3.  Hazelden  v.*  Ogden,  3  Fish.  Pat. 

577:  s.  c,  5  Blatchf.  (U.  S.)  268;  Tread-  Cas.  378;  Blades  v.  Rand,  27  Fed.  Rep. 

well  z\  Parrott,  3  Fish.  Pat.  Cas.  124;  93;    Roemer  v.  Peddle,  27   Fed.   Rep. 

5.  Cm  s  Blatchf.  (U.  S.)  370.  702. 

Befecta  of  Cleamou  Wliioli  Hava  Been  A  claim  in  letters  patent  cannot  be 

Held  Inaiilfteieiit  to  iBTalidate  a  Pate&t.  enlarged  beyond  a  fair  construction  of 

—Stating  a  fixed  rule  but  stating  that  its  terms.i    Haines  v.  McLaughlin,  135 

the  rule  can  be  departed  from  to  some  U.  S.  584;  Day  xk  Fair  Haven  R.  Co., 

extent.    Tilghman   v.   Werk,   x    Bond  132  U.  S.  98. 

(U.  S.)  511;  s.  c.  2  Fish.  Pat.*Cas.  229.  Peculiarities  of  construction  will  not 
Where  the  specification  is  referred  to  be  construed  to  be  a  distinctive  por* 
as  embracing  the  substantial  form  of  tion  of  a  claim  in  order  to  sustain 
the  invention.  Brown  t'.  Guild,  23  their  validity  where  neither  the  specifi- 
Wall.  (U.  S.)  181;  s.  c^  6  Pat.  Off.  Gaz.  cations  nor  claims  suggest  that  such 
392;  s.  Cn  7  Pat.  Off.  Gaz.  739.  Exag-  peculiarities  are  a  distinctive  feature  of 
gerated  eulogies,  where  the  device  is  the  invention.  Bradley  etc.  Mfg.  Co.  v» 
correctly  described.  Aultman  v.  Hoi-  Parker  Co.,  25  Fed.  Rep.  907;  Roemer 
ley,  II  Blatchf.  (U.  S.)  317;  s.  c,  6  Fish.  v.  Newmann,  26  Fed.  Rep.  102;  West- 
Pat  Cas.  534;  s.  c,  5  Pat.  Off.  Gaz.  3;  ern  Electric  Co.  v.  Ansonia  Brass  etc. 
Eames  v.  Cook,  1  Fish.  Pat.  Cas.  146.  Co.,  1 14  U.  S.  447. 

Or  any  remote   and  extreme  defect.  8.  Forbes  v.   Barstow  Stove  Co.,   a 

Blanchard  Gun  Stock  etc.  Factory  v.  Cliff.  (U.  S.)  379;  Morris  v.  Barrett,  i 

Warner,  i  Blatchf.  (U.  S.)  358;   Swift  Fish.  Pat.  Cas.  461;  s.c,  1  Bond  (U.  S.) 

i^.  Whisen,  2  Bond  (U.  S.)  115;   s.  c,  3  254;    Judson    v.    Moore,  x    Fish.  Pat. 

Fish.  Pat  Cas.  343.  Cas. 544;  s. c,  i  Bond  (U.S.) 285 ;  Pitts  v, 

DefiMtfl  Wldeh  HftTo  Been  Btetea  to  Edmonds,  2  Fish.  Pat  Cas.  c;'2;  s.  c,  x 

bTBlldate.— SUtements  tending  to  de-  Biss.  (U.  S.)  168;  Union  Sugar  Refinery 

cdve,  in  regard  to  the  actual  construe-  v.  Matthiesen,  3  Cliff.  (U.  S.)  639;  s.  c, 

don  of  the  thing  claimed.     Aultman  v,  2  Fish.  Pat.  Cas.  600;  Vogele}'  v,  Noel, 

Holler,  6  Fish.  Pat  Cas.  534;  s.  c,  i  x  x8  Fed.  Rep.  827. 

Blatchf.  (U.  S.)  317;  s.  c,  5  Pat.  Off.  Especially  to  the  immediately  associ- 

Gaz.  3.  ated  parts  of  the  specification.   La  Rue 

1.  U.  S.  Rev.  Stat,  §  4888.  v.  Western  Electric  Co.,  38  Fed.  Rep.  88. 

Magic  Ruffle  Co.  v.  Douglas,  2  Fish.  But  a  claim  repugnant  to  the  specifi- 

Pat  Cas.  330;  Page  v.  Ferry,  i  Fish,  cation,  renders  the  patent  void  for  am- 

Pat  Cas.  2c^.  biguity.     Smith    v.    Murray,    37   Fed. 

He  need  not   state    all    the    modes  Rep.  69. 

of  carrying  out  his    invention,  If   he  4.  U.  S.  Rev.  Stats.,  §4889. 
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The  drawing  is  a  portion  of  the  patent.^ 

18.  Sxaminatioii. — After  the  filing  of  an  application  and  the  pay« 
ment  of  the  fees,^  the  Commissioner  of  Patents  shall  cause  an 
examination  to  be  made.' 

14.  Sqectioii  and  Amendment — The  Commissioner  shall  notify 
the  applicant  whenever  any  claim  for  a  patent  is  rejected,  and  if, 
after  such  notice,  the  applicant  persists  in  his  claim  for  a  patent, 
with  or  without  altering*  his  specifications,  the  Commissioner 
shall  order  a  re-examination.^ 

15.  Delay  in  Patent  Office. — A  delay  of  more  than  two  years  after 
filing  an  application  before  preparing  it  for  examination,  or  a  fail- 
ure to  prosecute  the  application  within  two  years  after  any  action 
therein,  causes  the  application  to  be  abandoned^  unless  the  de- 
lay be  satisfactorily  explained.'  The  application  must  have  the 
final  fee  paid  within  six  months  of  the  time  it  was  passed  and 

Filing  drawings  is  not  a  condition  sioner.    Godfrey  v,  Eames,  x  Wall.  (U. 

precedent.    French  v.  Rogers,   i   Fish.  S.)3i7. 

Pat.  Cas.  133.  The  question  whether  new    matter 

The  drawings  need  not  be  working  can  be  introduced  into  the  specification 

drawings,  nor  is  it  nectesary  that  a  ma-  depends  upon  whether  such  matter  can 

chine  made  in  accordance  with  them  be  found  in  any  part  of  the  application, 

would  work.     American  Hide  etc.  Co.  Singer  v.  Brannsdorf,  7   Blatchf.  (U. 

v.  American  Tool  etc.  Co..  i    Holmes  S.)  C2x;  Chicago  etc.  R.  Co.  v.  Sayles, 

(U.  S.)  503;  s.c,  4  Fish.  Pat.  Cas.  284.  97  U.  S.  554. 

Nor  need  references  be  incorporated  But  a  portion  of  the  invention,  if  di- 

in  the  specification;  if  they  are  written  visible,  can  be  removed  from  the  origi- 

on  the  drawings  it  is  enough.    En>er-  nal  to  a  separate  application.     Suffolk 

son  V,  Hogg,  2  Blatchf.  (U.  S.)  x;  or  Mfg.  Co.  v,  Hayden,  4  Fish.  Pat.  Cas. 

even  without  references,  where  the  na-  86. 

ture  of  the  machine  can  be  understood  An  inventor  may  enlarge  his  claims 

without  them.    Brooks  v.  Bicknell,  3  from  time  to  time  by  amendment  to 

McLean  (U.  S.)  250;  s.  c,  aRobb  Pat.  embrace  all  that  was  specified  at  the 

Cas.  X18;  Washburne  v,  Gould,  3  Story  start.    Railway  etc.  Mfg.  Co.  v.  North 

(U.  S.)  122;  s.  c,  2  Robb  Pat.  Cas.  206.  Hudson  R.  Co.,  24  Fed.  Rep.  793. 

1.  Emerson  v,  Hog^,  2  Blatchf.  (U.  5.  U.   S.   Rev.   Stau.,   §  4903.      He 

S.)  I ;  Washburne  v.  Gould,  3   Story  must  give  the  applicant  briefly  the  rea- 

(U.  S.)i22;  s.  c,  2  Robb  Pat.  Cas.  206.  sons  for  such  rejection,  together  with 

8.  Each  original  application,  except  such  information  and  references  as  may 

for  design,  $15.    In  design  cases,  appfi-  be  useful  in  judging  of  the  propriety  of 

cation  for  three  and  one -half  years,  $xo;  renewing  his  application  or  of  altering 

seven  years,  $15;  fourteen  years,  $30.  his  specification.    U.  S.  Rev.  Stats.,  \ 

Application  for  reissue,  $30.  U.  S«  Rev.  4903. 

Stats.,  §  4934«  *•  U.  S.  Rev.  Stats.,  §  4894. 

8.  U.  S.  Kev.  Stats.,  §  4893.  It  Is  the  application,  not  the  invention, 

It  is  not  incumbent  upon  the  Com-  that  is  abandoned,  and  the  inventor  may 

missioner    to    have    the    examination  file    a    new    application.      Lindsay  v. 

made  by  any  particular  officer.     Hall  Steen,  10  Fed.  Rep.  907;  s.  c,  21   Pat. 

V.    Commissioner,    2    Mc Arthur  Pat.  Off.  Gaz.  161 3. 

Cas.  90;  s.  c,  7  Pat.  Off.  Gaz.  559.  For  abandonment  of  invention,  see 

4.  The  specificaton  is  always  open  to  Drdication,  vol.  5,  p.  395. 

amendment  until  the  matter  is  finally  7.  U.   S.  Rev.  Stats.,  ^  4394.    The 

disposed  of  bv  granting  of  patent  or  judgment  of  the  Commissioner  on  this 

otherwise.      Singer    v,    Brannsdorf,   7  question  is    conclusive.    McMillan   v, 

Blatchf.  (U.  S.)  521;  Godfrey  v.  Eames,  Barclay,  4  Brews.  (Pa.)  275;  s.c,  5  Fish. 

I  Wall.  (U.  S.  3x7.  Pat.  Cas.  189. 

Amendments  can  be  made  independ-  A  mental  disorder,  incapacitating  the 

ently  of  the  suggestion  of  the  Commis-  inventor  from  bii<sine<R,  is  a  sufficient  ex- 
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allowed,  fn  order  to  be  issued ;  ^  but  upon  failure  to  do  so,  a  sec- 
ond  application  may  be  filed  within  two  years  from  the  allowance 
of  the  first  application*  by  any  one  interested.' 

16.  Teitimony  fn  Use  in  Patent  Office. — Affidavits  and  depositions 
are  taken  under  the  rules  established  by  the  Commissioner  of  Pat- 
ents, and  before  any  officer  authorized  by  law  to  take  depositions 
to  be  used  in  the  United  States  or  State  courts.*  Subpoenas  will 
be  issued  by  the  clerk  of  a  United  States  court  in  the  district  to 

,  compel  the  attendance  of  witnesses,^  obedience  to  which  and  giv- 
ing testimony  can  be  enforced  in  the  same  manner  as  in  case  of  a 
subpoena  to  testify  at  court,® 

17.  Interfcrence— («)  When  it  Arises. — Whenever  an  applica- 
tion is  made  for  k  patent,  which,  in  the  opinion  of  the  Commis- 
sioner,'' would  interfere  with  any  pending  application,*  or  with  any 
unexpired  patent,*  he  shall  direct  the  primary  examiner  to  pro- 
ceed to  determine  the  priority  of  invention.*® 

cuse  for  delay.     BaUard  v,  Pittsburg,  la  tion  of  the  interfering  patents.    Potter 

Fed.  Rep.  783.  v,  Dixon,  %  Blatchf.  (U.  S.)  160;  s.  c,  a 

1.  U.  S.  Rev.  Stats.,  §  4897.  Fish.  Pat  tas.  381. 

%.  U.  S.  Rev.  Stats.,  §  4897.  No  per-  8.  An  interference  can  onlj  be  de- 
son  shall  be  held  responsible  in  dam-  clared  where  an  applicant  claims  that 
ages  for  the  manufacture  or  use  of  any  for  which  a  prior  application  has  been 
article  or  thing  for  which  a  patent  was  filed;  not  where  a  prior  application  is 
ordered  to  issue  under  such  renewed  generic  to  the  second  and  does  not 
application  prior  to  the  grant  of  a  pat-  claim  the  species  of  the  second.  Em 
ent.  And  upon  the  hearing  of  a  re-  parte  Platts,  15  Pat.  Off.  Gaz.  827. 
newed  applicaton  preferred  under  this  See  Pentlarge  v.  New  York  Bung  etc. 
section,  abandonment  will  be  consid-  Co.,  20  Fed.  Rep.  3x4. 
ered  as  a  question  of  fact.  9.  An  interference  cannot  be  declared 

This  does  not  prevent  the  defendants  between  a  reissue  broadening  the  appli- 
in  a  suit  on  a  renewed  patent,  from  set-  cation  and  a  patent  filed  afler  the  grant 
ting  up  the  defense  of  abandonment,  of  the  surrendered  patent.  Mm  parte 
Uniti^  States  fete.  Rifle  Co.  v.  Whitney  Mayall,  11  Pat.  Off.  Gaz.  1107. 
Arms  Co.,  14  Blatchf.  (U.  S.)  94;  s.  c'.,  10.  U.  S.  Rev.  Stats..  §  4904. 
2  Bann.  &  Ard.  Pat.  Cas.  493;  Marsh  Priority  of  invention  is  the  only  ques- 
ts. Commissioners,  3  Biss.  (U.  S.)  321;  tion  that  can  be  heard  or  determined 
Woodbury  etc.  Planing  Mach.  Co.  v,  on  en  interference.  United  States  v. 
Keith,  lox  U.  S.  479;  s.c,  17  Pat.  Off.  Thacher,  7  Pat.  Off.  Gaz.  603;  Union 
Gaz.  103X.  Paper  Bag  Co.  v.  Crane,   i   Bann.   & 

5.  U.  S.  Rev.  Stats.,  ^  4^7-  A.rd.  Pat.  Cas.  494;  s.c.,i  Holmes  (U.  S.) 
4.  U.  S.  Rev.  Stats.,  §  4905.  429;  s.  c,  6  Pat.  Off.  Gaz.  8ox. 

6.  U.  S.  Rev.  Stats.,  §  4906.  The  A  decision  in  an  interference  case 
subpoena  may  direct  the  witness  to  be  does  not  make  the  matter  res  adjudi- 
present  at  any  time  and  at  any  place  caia.  Union  Paper  Bag  Co.  v.  Crane,  i 
within  forty  miles  of  where  it  is  served,  Holmes  (U.  S.)  429;  s.  c,  i  Bann.  &  Ard. 
and  they  are  entitled  to  the  same  fees  Pat.  Cas.  494;  s.  c,  6  Pat.  Off.  Craz.  801. 
that  are  Jlllowed  witnesses  at  the  Wire  Book  Sewing  Mach.  Co.  v. 
United   States    courts.     U.    S.  .Rev.  Stevenson,  11  Fed.  Rep.  155. 

Stats.,  4  49^-  It  ^A*  ^cn  l^^ld  in  a  State  court  that 

6.  U.  S.  Rev.  Stats.,  $  4908.  But  to  so  long  as  a  decision  remains  un- 
bring  him  into  contempt^  his  fees  for  reversed  it  Is  such.  Peck  v.  Collins,  70 
commg  and   going,  and  one  day's  at-  N.  Y.  376. 

tendance  must  have  been  paid  or  ten-  Nor  does  a  statement  made  In  any 

dered,  or  be  compelled  to  disclose  a  se-  other  proceeding  in  the  Patent  Office, 

cret  invention.  estop  an  applicant.    Crocker's  Case,  a 

7.  The  Commissioner  is  free  to  exer-  A.  L.  T.  X29;  Union  Papfer  Bag  Co.  v. 
cise  his  discretion  in  obtaining  informa-  Crane,  i  Holmes  ( U.  S.)  429;  s.c,  i  Bann. 
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{S)  "Practice  in  Interference  Cases. — The  Commissioner 
shall  g^ve  notice  of  an  interference  to  the  parties,^  and  the  pro- 
ceedings are  regulated  by  such  rules  as  may  be  adopted.* 

{c)  Effect  of  Decision  in  Interference  Cases. — ^As  to  the 

question  of  priority  between  the  parties,  the  decision,  if  acqui- 
esced in,  is  conclusive ;  *  it  is  not  an  estoppel  in  any  other  circum* 
stance.* 

18.  Appeal— (<i)  In  Patent  Office  and  Supreme  Court, 
District  of  Columbia. — An  applicant  for  a  patent,  any  of 
whose  claims  have  been  twice  rejected,  and  every  party  to  an 
interference  may  appeal  to  the  board  of  Examiners-in-Chief,* 
from  them  to  the  Commissioner  in  person,®  and  from  them  to 
the  supreme  court  of  the  District  of  Columbia  sitting  in  banc, 
except  in  interference  cases.'' 

{ji)  Practice  on  Appeal. — An  appellant  must  give  notice  to 
the  Commissioner  and  file  in  the  Patent  Office  his  reasons  for  ap- 
peal.* The  appellant  lays  before  the  court  certified  copies  of  all 
the  papers  in  the  case,  and   the  Conimissioner  furnishes  the 

&   Ard.  Pat.  €08.494;  6.  c,  6  Pat.  Off.  by  a  claimant  defeated  in  an  interfer- 

Gaz.  801.  ence    proceeding.    Perry  v.  Perry ^  14 

1.  U.  S.  Rev.  Stats.,  §  4904.  Pat.  Off.  Gaz.  599. 

9.  The  rules  of  the  Patent  Office,  so  6.  U.  S.  Rev.  Stats.,  §  4909. 

long  as  they  are  not  abrogated,   are  as  If,  in  an  interference  proceeding,  the 

binding  as  the  law  itself.    Arnold  v,  £xaminers-in -Chief  award  priority  to 

Bishop,  C ranch  Pat.  Dec.  103.  one  party  and  remand  his  case  to  the 

Various  decisions  on  minor  points  of  primary  examiner  to  determine  whether 

practice  are  found  in  Perry  v,  Cornell,  he  has  abandoned    his  invention,  the 

Cranch  Pat.  Dec.  132;  Smith  v.  Flick-  other  party  cftnnot  appeal.    Bigelow  v. 

inger,  Cranch  Pat.  Dec.    116;  Arnold  Thatcher,  2  McArthur  (U.  S.)  29. 

Vi  Bishop,  Cranch  Pat.  Dec.  103.  6.  U.  S.  Rev.  Stats.,  §  4910. 

8.  Shuter  v,  Davis,  16  Fed.  Rep.  564;  7.  U.  S.  Rev.  Stats.,  §  491 1. 

s.  c,  24  Pat  Off.  Gaz.  303;  HoUiday  v.  The  appeal  is  from  a  refusal  to  grant 

Pickhardt,  i2Fed.Rep.  I47;s.c.,  22  Fat.  a  patent.    Pomeroy    v.   Commissioner, 

Off.  Gaz.  420;  Hanford  v.  Westcott,  16  Cranch  Pat.  Dec.  X12. 

Pat.  Off.  Gaz.  xi8x;  Peck  etc.  Cq.  v.  The  refusal  may  take  the  form  of  a 

Lindsay,  2  Fed.  Rep.  688;  Greenwood  decision  that  the  applicant  is  not  the 

V.  Bracher,  i  Fed.  Rep.  857.  original  and  first  inventor.    Commis- 

•    This  does  not  mean  that  the  parties  sloner  v.  Whitely,  4  Wall.  (U.  S.)  522. 

may  not  litigate  the  matter  over  again  Or  that  the  applicant  is  not  such  a 

In  the  circuit  court.    Hubel  v.  Tucker,  24  person  as  is  entitled  to  the  reissue  for 

F%d.  Rep.  701;  Celluloid  Mfg.  Co.   v.  which    he    applies.    Commissioner  v. 

Chrolithian    Collar  etc.  Co.,  24  Fed.  Whitely,  4  Wall.  (U.  S.)  522. 

Rep.  275.  An  applicant  whose  patent  has  been 

4.  To  a  party  whose  patent,  after  is-  refused  "may  appeal,  in  spite  of  being 

sue,  was  put  into  intererfence  with  an  improperly  put  into  interference  by  the 

applicant  who  was  declared  the  prior  in-  Conimissioner.    £»  parte    Platts,    15 

ventor.  Perry  v.  SUrrett,  5  Bann.  &  Ard.  Pat.  Off.  Gaz.  827. 

Pat  Cas.  485;  s.c,  14  Pat.  Off.  Gaz.  599.  No  Appaal  In   Iiit«rf«i«aoa  Oaae  to 

To  a  purchaser  of  a  machine  from  the  Secretary  of  Xatarlor. — ^The  action  of 

defeated  party  from  setting  up  a  prior  in-  the  Commissioner  of  Patents  in  granting 

vention  in  another.  Peck  etc.Co.  v.  Lind-  or  refusing  a  patent  is  a  judicial  act,  and 

gay,  5  Bann.  &  Ard.  Pat.  Cas.  390;  s.  c,  therefore  is  not  reviewable  by  the  Secre- 

2  red.  Rep.688;  s.  c.,i8Pat.OfluGaz.63.  tary  of  the   Interior.    Butterworth  t^. 

In  an  action  against  third  parties  they  Hoe,  1x2  U.  S.  50. 

can  defend  by  setting  up  an  invention  8.  U.  S.  Rev.  Stats.,  ^  4913.  Therea- 
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grounds  of  his  decision,  touching  the  reasons  of  appeal.*  The 
court,  on  petition,  hears  and  determines  the  appeal,  and  revises 
the  decision  appealed  from  in  a  summary  way  on  the  evidence 
produced  before  the  Commissioner.*  The  revision  shall  be  con- 
fined  to  the  points  set  forth  in  the  reasons  for  appeal.*  A  cer- 
tificate  of  the  proceedings  and  decision  shall  be  returned  to  the 
Patent  Office  and  shall  govern  the  further  proceedings  in 
the  case.* 

[c)  Bill  in  Equity  to  Compel  Issue  of  Patent.— The 

applicant  for  a  patent,  who  has  been  refused  by  the  Commissioner* 
or  the  suprejne  court  pf  the  District  of  Columbia^  may  exhibit  a 
bill  in  equity  against  any  opposing  party  ;®  or,  where  there  is  no 
opposing  party,  against  the  Commissioner.''    This  proceeding  is 

son*  for  appeal  must  be  in  writing  and  117;  s.  c,  23  Pat  Off.  Gaz.  2236;  Pren- 

filed  within  such  time  as  the  Commis-  tiss  v.  Ellsworth,  27  Pat.  Off.  Gaz.  623;  2 

sioner  mar  appoint  Whart   Dig.   365;    Union   Paper  Bag 

1.  U.   S.  Rev.  Stats.,  §   4913.    The  Mach.  Co.  v.  Crane,  i  Holmes  (U.  S.) 

court  gives  notice  to  the  Commissioner  429. 

of  the  time  and  place  of  hearing  the        Oorta.— Where    there    are   opposing 

i^peal,  and  the  Commissioner  notifies  parties,  the  costs  are  taxed  as  in  other 

the  parties  interested.    The  Commis-  cases.    Butler  v.  Shaw,  21  Fed.  Rep. 

sioner  and  examiner  can  be  examined  321. 

under    oath.     See    Perry    v.    Cornell,        PartlM. — Where  there  is  an  opposing 

Cranch  Pat.  Dec.  132.  party,  the  Commissioner  is  not  a  neces- 

%,  U.  S.  Rev.  Stats.,  (  49x4.  sary  party.    Graham  v.  Teter,  25  Fed. 

8.  U.  S.  Rev.  Stats.,  §  4914;  Arilold  v.  Rep.  555. 
Bishop,  Cranch  Pat.  Dec.  103;  Smith        7.  U.  S.  Rev.  Stats.,  §  4915.     A  copy 

V.  Flickinser,  Cranch  Pat  Dec.  1 16;  of  the  bill  must  be  served  on  the  Com* 

^x/ar/tf  Conklin,  I  Mc Arthur  (U.S.)  missioner,    and   all  expenses  of    both 

375.  sides  when  the  bill  is  brought  against 

4.  U.  S.  Rev.  Stats.,  (  49x4.  the  Commissioner,  paid  by  the  applicant, 
But  no  opinion  or  .decision  of  the  whether  the  patent  is  granted  or  not. 

court  in  any  such  case  shall  preclude  The  court  will  examine  into  the  nov- 

any  person  interested  from  the  right  to  elty  of  the  alleged  invention.   Ex  partt 

contest  the  validity  of  such  patent  in  Greely,  i  Holmes  (U.  S.)   284;  s.  c,  6 

any  court  wherein  the  same  may  be  Fi8h.Pat.Ca8. 574;  s.c,  4  Pat.  Off.  Gaz. 

called  into  question.                          '  612;  Em  parte  Arkell,  4  Bann.  &  Ard. 

5.  Where  the  Commissioner  with-  Pat  Cas.So;  s.  c,  i5Blatchf.  (U.  S.)437. 
holds  the  patent  by  virtue  of  his  super-  The  applicant  must  have  exhausted 
visory  authority,  the  remedy  is  by  bill  all  his  remedies  by  appeal  before 
against  the  Commissioner,  not  by  ap-  bringing  the  suit  Kirk  v.  Commis- 
peal  to  the  supreme  court  of  the  Dls*  sioner,  5  Mackey  (U.  S.)  229. 

irUi  of  Columbia^  or  hj  mandamus.  And  the  rejection  must  have  been 

Hull  V.  Commissioner,  2  Mc Arthur  (U.  on  the   merits.     Butterworth  v.  Hoe, 

S.)  90;  s.  c,  7  Pat  Off.  Gaz.  559;  rehear-  1x2  U.  S.  50;  s.  c,  29  Pat  Off.  Gaz.  6x8. 

ing,  2  McArthur   (U.  S.)    125;  s.  c,  8  And   must   bring  his  action  in  the 

Pat  Off.  Gaz.  46.  District   of   Columbia^  which    is  the 

In  IMUrfarenee  Oases. — A  question  of  legal  residence  of  the  Commissioner 

priority  of  invention  between  two  par-  of  Patents.    Butterworth  v.  Hill,  114 

ties  to  an  interference  can  be  tried  by  U.  S.   133;  s.  c,  3X  Pat.  Off.  Gaz.  1043; 

bill,  by  party  defeated  before  the  Com-  overruling  Vermont  etc.  Mach.  Co.  v. 

missioner,  against  the  party  prevailing  Marble,  22  Blatchf.  (U.  S.)  128;  s.  c,  20 

before  him.     Union  Paper  Bag  Mach.  Fed.  Rep.  X17;  s.c,  27  Pat  Off.  Gas. 

Co.  V.  Crane,  x  Holmes  (U.  S.)  429;  62a.  Compare  Prentiss  v,  Ellsworth,  27 

Whipple  V,  Miner,  15  Fed.  Rep.  117;  Pat.  Off.  Gaz.  623. 

8.  c  2x  Pat  Off.  Gaz.  2236.  The  Secretary  of  the  Interior  Is  not  a 

•.  Whipple  V,  Miner,  15  Fed.  Rep.  necessary  party  to  a  bill  of  this  Idnd 
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original  rather  than  appellate,^  and  does  not  suspend  the  action 
of  the  Patent.  Office  » 

19.  Lvae  of  Patenti. — Patents  are  issued  under  the  seal  of  the 
Patent  Office,  and  shall  be  signed  by  the  Secretary  of  the  Interior, 
countersigned  by  the  Commissioner  of  Patents,'  and  recorded  in 
the  Patent  Office  * 

20.  Diiclaimer.— (a)  What  Can  Be  DiscLAlMEfc.— A  disclaimer 
can  only  be  filed  when  the  invention  that  remains  after  the  filing 
of  the  disclaimer  is  a  material  part  of  the  thing  patented*.  It 
cannot  be  used  to  reform  the  description  in  the  specification,*  or 
change  the  invention.''    ' 

(Jb)  Disclaimer  Generally.— Whenever,  through    inadvert- 

against   the    CommUsioner.    Kirk   v.  bell,  i  Black  (U.  S.)  437;  Hall  v.  Wiles, 

Commissioner,  5  Mackej  (U.  S.)  239;  a  Blatchf.  (U.  S.)  194. 

a.  c,  37  Pat.  Off.  Gaz.  451.  It  can  be  used  to  disclaim  one  or  more 

lAObaa. — ^The  court  may  inquire  into  of  a  number  of  claims,  leaving  the  re- 

any  delay  in  the  prosecution  of  appU-  mainder  to  stand.    McCormi(£  v,  Sej- 

cation  in  suing  to  obtain  the  patent,  mour,  3  Blatchf.  (U.  S.)  209;  Tuck  v. 


Gandy  v.  Marble,  122  U.  S.  432;  s.  c,    Bramhill,  6  Blatchf.  (U.  S.)  95;  s.  c,  3 
39  Pat.  Off.  Gaz.  1423.  Fish.  Pat.  Cas.  400;  Taylor  v.  Archer,  8 

1.  Whipple  V,  Miner,  15  Fed.  Rep.    Blatchf.  (U.  S.)  315;  s.  c,  4  Fish.  Pat 


117;  8.  c,  23  Pat.  Off.  Gaz.  2236.  Cas.  449. 

Haw  Brldanee. — New  evidence  may  Or  a  claim  in  a  re-issue  unlawfully 

be  introduced.    Bx    parte  Squire,   3  broaden^    from  the    original    patent. 

Bann.  &  Ard.  Pat  Cas.  133;  s.  c,  12  Pat.  Tyler  v,  Galloway,  12  Fed.  Rep.  567; 

Ofif.  Gaz.  1025.  6.  c.,22  Pat.  Off.  Gaz.  2072. 

The    suit  may   be  decided  on  any  Or  part  of  a  claim.     Schillihger  v. 

issue.    Butler  v,  Shaw,  21  Fed.  Rep.  Gunther,  17  Blatchf.  (U.  S.)  66;  s.  c,  ^ 

321.  Bann.  &  Ard.  Pat.  Cas.  479;  s.  c,  id 

a.  Whipple  V.  Miner,  15  Fed.  Rep.  Pat.  Off.  Gaz.  905. 

1x7;  s.  c,  23  Pat.  Off.  Gaz.  2236.  The  claim  disclaimed  may  be  invalid 

Parttaa  Plaintiff. — Ordinarily  the  ap-  for  various  reasons;  the  right  to  dis- 

plicant.    U.  S.  Rev.  Stats.,  §  49x5.  claim  is  not  limited  to  a  claim  invaUd 

Where  an  assignment  has  been  made  from  want  of  novelty  in  the  subject 

it  would  seem  that  the  assignees  are  the  matter.    O'Reilly  v.  Morse,  15  How. 

proper  parties.    Runstetler  v.  Atkinson,  (U.  S.)  62. 

23  rat  Off.  Gaz.  940.  A  disclaimer  cannot  be  used  to  dis- 

8.     A    patent    issued    without    the  claim  one  of  the  elements  of  a  combi- 

signature  of  the  Secretary  of  the  In-  nation.    Vance  v,  Campbell,  x  Black 

terior  is  void,  and  a  subsequent  signing  (U.  S.)  427. 

will  not  make  it  valid  from  its  issue,  6.  Hailes  v.  Albany   Stove  Co.,  16 

and  it  cannot  be  signed  by  a  secretary  Fed.  Rep.  240. 

whose    term    of    office    has    expired.  A  patentee  can  eliminate  a  portion  of 

Marsh  v,  Nichols,   15  Fed.  Rep.  914;  liis  specification  describing  an  invention 

s.  c,  2±  Pat.Off.  Gaz.  901.  disclaimed.     Schillinger  v.  Gunther,  17 

And  any  alteration  made  in  the  patent  Blatchf.  (U  .S.)  66;  s.  c,  4  Bann.  &  Ard. 

after  his  signature,  must  be  communi-  Pat.  Cas.  479;  s.c,  16  Pat.  Off.  Gaz. 905. 

cated  to  him  and  receive  his  sanction.  For  instance,  he  may  limit  his  inven- 

Woodworth  v.  Hall,  i  Woodb.  &  M.  (U.  tion  to  "a  rubber  eraser  having  the  soft 

S.)  389;  s.  c,    2  Robb  Pat.   Cas.  5x7.  finished   erasive  surface  produced    by 

It  may  now  be  countersigned  by  the  tumbling  the    eraser."      Lockwood  v. 

Assistant  Secretary.    25  Stats,  at  Large,  Hooper,  25  Fed.  Rep.  910. 

ch.  15,  p.  40.  7.  It  cannot  enlarge  the  scope  of  a 

4.  U.  S.  Rev.  Stats.,  §  4883.  patent.    White  v.  Gleason    etc  Mfg. 

6.  U.  S.  Rev.  Stats.,  §  4917;  Root  Co.,  24  Pat  Off.  Gaz.  205. 

V,  Welch  Mfg.  Co.,  17  Blatchf.  (U.  S.)  Nor  change  the  patent  from  a  patent 

478;  8.C.,  5  Bann.  &  Ard.  Pat.  Cas.  189;  for  a  product  to  one  for  a    process. 

••Cy  4  Fed.  Rep.  423;  Vance  v.  Camp-  Grant  v.  Walter,  38  Fed.  Rep.  594. 
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ence,  accident  or  mistake,^  and  withoiit  any  fraudulent  or  de- 
ceptive intention,  a  patentee  has  claimed  more  than  that  of  which 
he  is  the  first  inventor  or  discoverer,^  a  disclaimer  can  be  made 
to  such  portions  as  are  not  desired  to  be  claimed  or  held  by  virtue 
of  the  patent  or  assignment.* 

{c)  By  Whom  Made. — A  disclaimer  can  be  made  by  the 
inventor,*  assignee*  or  legal  representative,*  and  the  extent  of 
the  interest  of  the  person  disclaiming  should  be  stated  in  the 
disclaimer.? 

{d)  Time  Within  Which  Disclaimer  Must  be  Made,— A 

disclaimer  may  be  made  at  any  time,  even  after  suit  is  brought,* 
provided  the  delay  has  not  been  unreasonable.*  An  unreasonable 
delay,  however,  cuts  off  all  rights  of  action.*® 

1.  It  is  immaterial  whether  the  mis-  Off.  Gaz.  649;  Silsby  v.  Foote,  30 
take  be  one  of  law  or  of  fact.  Wjreth  How.  (U.  S.)  378;  Seymour  v.  Mc- 
V.  Stone,  I  Story  (U.  S.)  273;  s.  c,  2  'Cormick,  19  How.  (U.  S.)  96;  Tuck  v. 


Robb  Pat.  Cas.  23.  Bramhill,  6  Blatehf.  (U.  S.)  "os;  Gage 

"\  S.)  203;  s. 
to  eliminate  all  claims  for  inventions    c,  23  Pat.  Off.  Gaz.  21x9;  Hill  v,  Biddle, 


-——'——'  —  —  — —    «j  »      »  —  -  — i 

^    S.  The  purpose  of  the  disclaimer  is    v.  Herring,  14  Blatehf.  (U. 


not  new   with    the    patentee,  and  all  27  Fed.  Rep.  561. 

claims   for  things  which  were  not  in-  9.  U.  S.  Rev.  Stats.,  ff  49i7»  49^2; 

Tentions  with  them.     Walker  on  Pat-  McCormick  v,  Seymour,  3  Blatehf.  (U. 

ents,   (  197;  United  States  Cartridge  S.)  209. 

Co.   V.  Union  etc.  Cartridge  Co.,  1x2  What  is  an  unreasonable  delay,  has 

U.  S.  642.  been  held   to  be    a  question  of   law. 

5.  U.  S.  Rev.  Stat.  §  491 7'     Hartes  Singer  v,  Walmsley,  i   Fish.  Pat.  Cas. 
V,  Albany  Stove  Co.,  123  U.  S.  588.  558;  Seymour  v.  McCormick,  19  How. 

It  applied  to  patents  granted  before  (U.  S.)  96. 

its  adoption.     Hotchkiss  v,  Oliver,  5  And  a  mixed  question  of  law  and 

Den.  (N.  Y.)  314.  fact.      Brooks  v.  Jenkins,  3   McLean 

The  provision  applies    to  re-issues.  (U.  S.)   432;  Washburne  v,  Gould,  3 

Tyler  v.  Galloway,  12  Fed.  Rep.  567;  Story  (U.  S.)   X22;  s.  c,  2  Robb  Pat. 

8.  c,  22  Pat.  Off.  Gaz.  2072.  Cas.  206;  Lippincott  v.  Kelly,  i  West. 

And  to  extensions.    Brooks  v,  Jen-  L.  T.  513. 

kins,  3  McLean  (U.  S.)  432.  Delay  is  counted  from  the  time  that 

4.  U.   S.  Rev.  Stat.  §  4917*    Silsby  knowledge  is  brought  to  the  patentee 

V.  Foote,  14  How.  (U.  S.)  218.  that    he  was  not    the  first    inventor. 

6.  Wyeth  v.  Stone,  i  Story  (U.  S.)  Singer  v.  Walmsley,  i  Fish.  Pat.  Cas. 
273;  s.  c,  2  Robb  Pat  Cas.  23.  558. 

An  assignee    must    join    with    the  A'claim  which  has  been  held  valid 

inventor;  otherwise  he  will  not  receive  by  a  circuit  court   need   not  be  dis- 

the  benefit  of  the  disclaimer.    This  is  claimed  until  declared  invalid  by  the 

so,  even  though  he  be  an  assignee  sub-  highest  court.    O'Reilly  v,  Morse,  15 

sequent  to  the  grant  or  issuance  of  the  How.  (U.  S.;  62. 

patent.     Wyeth  v.  Stone,  i  Story   (U.  Nor  until   the  court  has  passed  on 

S.)  273;  s.  c,  2  Robb  Pat.  Cas.  23;  Rice  the  claims.     Stutz   v,  Armstrong,   20 

V.  Gamhardt,  34   Wis.  453;   Myers  v.  Fed.  Rep.  843;    Seymour  v,  McCor- 

Frame.  8  Blatehf.  (U.S.)  446;  s.  c,  4  mick,  19  How.  (U.  S.)  96;  Patter  v. 

Fish.  Pat.  Cas.  493.  Whitney,  3  Fish.  Pat.  Cas.  77;  Tuck  v. 

6.  Brooks  V.  Jenkins,  3  McLean  (U.  Bramhill,  6  Blatehf.  (U.  6.)  95. 

S.)  432.  A   patentee,  some  of  whose  claims 

7.  U.  S.  Rev.  Stats.,  §  49i7>    Brooks  were  declared  invalid  just  as  the  pat- 
V.  Jenkins,  3  McLean  (U.  S.)  432.  ent  was  about  to  expire,  may  recover 

But  a  statement  merely  that  the  dis-  on  the  valid  claims.     Kittle  v.  Hall,  30 

claimer  is  the  patentee,    is  sufficient.  Fed.  Rep.  239. 

Silsby  V*  Foote,  14  How.  (U.  S.)  22x.  Or  has  expired.     Yale  Lock  Mfg. 

8.  Smith  V.  Nichols,  i  Holmes  (U.  S.)  Co.  v*  Sargent,  117  U.  S.  55^. 

173;  a. 0.^6  Fish.  Pat.  Cas.  61 ;  s.  c,  2  Pat  10.  Brooks  v,  Jenkins,  3  McLean  (U. 
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[e)  Effect  of  Disclaimer. — ^The  eflfect  of  a  disclaimer  on  a 
patent  is  to  place  it  in  the  position  of  never  having  contained  the 
matter  disclaimed.'  No  costs  are  recoverable  unless  proper  dis- 
claimer has  been  filed  before  the  commencement  of  the  suit.* 

21.  Eeisiue— (<i)  When  Patent  Can  be  Surrendered. — 
When  a  patent  is  inoperative*  or  invalid*  by  reason  of  a  defective 
or  insufficient  specification,^  or  by  reason  of  the  patentee  claiming 

S.)  452;  HaU  V,  Wiles,  2  Blatchf.  (U.        caerloal  Srron. — Clerical  errors  may 

S.)  194;  Winans  v.  New  York  etc.  R.  or  may  not  be  altered  in  other  ways. 

COm  I  Fish.  Pat  Cas.  213.  French  v.  Rogers,  1  Fish.  Pat.  Cas.  zr3; 

1.  Dunbar  v,  Myers,  94  U.  S.  187;  Morris  v.   Huntington,  i  Paine  (U.  S.) 

8.  c,  II  Pat  Ofif.  Gaz.  35.  348;  s.  c,  i  Robb  Pat  Cas.  448;  Grant 

It  only  affects  those  by  whom  it  is  v.  Raymond,  6  Pet  (U.  S.)  218;   s.  c, 

made.     Wyeth  v.  Stone,  i    Story  (U.  i  Robb  Pat.  Cas.  604;    Woodworth  v, 

S.)  275.  Hall,  I  Woodb.  &  M.  (U.  S.)  248;  8.Cn 

8.  U.  S.  Rev.  Stats.,  §  4922.    Reed  2  Robb  Pat  Cas.  495;  Goodyear  Den-' 

t».  Cutter,  I  Story   (U.  S.)  591;  Bur-  tal  etc.  Co.  v.  Weatherbee,  2  Cliff.  (U. 

dett  V.  Estey,  5  Bann.  &  Ard.  Pat.  Cas.  S.)  555;  s.  c,  3  Fish.  Pat  Cas.  87. 
308;  Proctor  V.  Bull,  16  Fed.  Rep.  791;        A  mistake  in  fixing  the  date    of  a 

Smith  v.  Nichols,  21  Wall.  (U.  S.)  117.  patent  so  that  it  did  not  conform  to  the  > 

But  a  defendant  will    not  be  per-  term  of  a  foreign  patent,   may  be  cor- 

mitted  to  attack  claims  not  in  suit,  to  rected  by  a  reissue.  Buerk  v,  Valentine, 

avoid  costs.    American  Bell    Teleph.  9  Blatchf.  (U.  S.)  479;  s.c,  5  Fish.  Pat 

Co.  V,  Spencer,  8  Fed.  Rep.  512.  Cas.  366;  s.  c,  2  Pat.  Office  Gaz.  295. 

S.  Giant  Powder  Co.  v,  California  5.  The  patent  need  not  be  void;  it  is 
etc.  Power  Co.,  4  Fed.  Rep.  720.  enough  that  the  specification  is  defect- 
Inoperative  does  not  mean  ''not  fully  ive  or  doubtful  in  some  particulars, 
available"  to  the  owner  of  the  patent  Woodworth  v.  Hall,  i  Woodb.  &  M* 
Burr  V.  Duryee,  i  Wall.  (U.  S.)  531;  (U.  S.)  248;  s.  c,  2  Robb  Pat.  Cas.  495; 
Whitely  V.  Swavne,  4  Fish.  Pat.  Cas.  Parham  i'.  American  Button  etc.  Mach. 
117;  Poage  V.  McGowan,  15  Fed.  Rep.  Co.,  4  FisK.  Pat.  Cas.  468. 
398.  But  the  specification  must  be  defect- 

A  want  of  proper  description  is  a  ive.    Coon  v.  Wilson,  113  U.  S.  268. 
good  cause  to  reissue  a  patent.  Sewing        Wliat  Word  "Bpeciflcatlon"  InoludM. 

Mach.    Co.   V.  Frame,  24  Fed.   Rep.  —Specification  includes  claim;   conse- 

^96.  quently  a    claim  which  does   not  de- 

Thatitis  "not  fully  valid  andavaila-  scribe  fully  the  extent  of  the  invention 

ble,*'  however,  will  authorize  a  reissue,  may  enable  the  patent  to  be  surrendered 

Gold    &     Stock    Tel.    Co.  v.  Wiley,  and  reissued,  and  the  claim  enlarfi;ed  or 

17  Fed.  Rep.  234.  "Not  fiilly  operative"  is  altered  to  cover  the  invention.    Carver 

not  enough.  Hartshorn  v.  Eagle  Shade  v,  Braintree  Mfg.  Co.,  2  Story   (U.  S.) 

Roller  Co.,  18  Fed.  Rep.  90.  432;  s.  c,  2  Robb  Pat  Cas.  141;    Good- 

The  defect,  to  cure  which  a  reissue  is  year  v.  Providence  Rubber  Co.,  2  Fish, 

taken,  need  not  completely  vitiate  the  Pat  Cas.  499;    Morey  v.  Lockwood,  8 

original.     Stimpson    v.     Westchester  Wall  (U.  S.)  230;    Worswick  Mfg.  Co. 

R.  Co.,  4  How.  (U.  S.)  380.  V,  Steiger,  17  Fed.  Rep.  531;  Battin  v, 

4.  Union  Paper  Collar  Co.   v.  Van  Taggert,  17  How.  (U.  S.)74;    Cromp- 

Dusen,  23  Wall.  (U.  S.)  530;  s.  c,  7  Pat  ton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas. 

Off.  Gaz.  919.  536;  French  v.    Rogers,  i   Fish.   Pat 

Vogler  V.  Semple,  7  Biss.    (U.  S.)  Cas.  133. 
382;  8.  c,  2  Bann.  &  Ard.  Pat  Cas.  556;        No  UglLt    to   Beinnit.— Where    the 

s.  c,  II  Pat.  Off.  Gaz.  923.  specification  is  neither  defective  nor  in- 

A  patent  invalid  because  too  broad,  sufficient,  there  exists  no  ri^ht  to  re- 

may  be  corrected    by    refssue.      Mat-  issue.    Coon  v.  Wilson,  113  U.  S.  268; 

thews  V,  Flower,  25  red.  Rep.  830.  Brewster  v,  Shuler,  37  Fed.  Rep.  785; 

MiitakM  Tliat  May  T>e  Corrected  by  Mahn  v.  Harwood,    112  U.  S.  ^54; 

Bettane. — Mis-statement  of  date  of  prior  Dunham  v.  Dennison  Mfg.  Co.,  40  Fed. 

foreign  patent     Buerk  v,  Valentine,  9  ^Rep.  667. 

Blatchf.  (U.  S.)  479;  s.  c,  5  Fish.  Pat        A  reissue  of  an  original  patent  in  two 

Cas.  366;  a.  c^  a  Pat  Off.  Gaz.  295.  reissues  is  not  void  because  one  of  the 
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more  than  he  had  the  right  to  claim,^  if  the  error  has  arisen  by 
inadvertence,  accident  or  mistake,*  and  without  any  fraudulent  or 

deceptive*  intention,  the  patent  may  be  surrendered  and  a  reissue 
taken.^     The  provisions  for  reissue  apply  as  well  to  a  former 

le-issue'  or  to  an  extended*  as  to  an  original  patent* 

(i)  Surrender. — ^A  surrender  of  a  patent  for  the  purpose  of 
reissue  is  made  by  the  party  having  the  legal  title  thereto  -^  though 

reissues  is  identical  with  the  original.  Rep.  51.    Distinguished  Xn^oo^itxv, 

International  Terra  Cotta  Lumber  Co.  Thornton,  26  Fed.  Rep.  275. 

V,  Maurer,  44  Fed.  Rep.  618.  8.  A  fraud,  especially  corrupt  collu- 

1.  Gould  V,  Ballard,  3  Bann.  &  Ard.  sion  between  the  Commissioner  and  ap- 

Pat.  Cas.  324;    Chicago  Fruit  House  plicant,  invalidates  the  reissued  patent. 

Co.  V.  Busch,  2  Biss.  (U.  S.)  472;     Al-  Swift  v.  Whisen,  3  Fish.  Pat.  Cas.  343; 

bright  V.  Celluloid  etc.  Trimming  Co.,  s.  c,  2   Bond   (U.   S.)   X15;   House  v. 

2  Bann.  &  Ard.  Pat.  Cas.  629;  s.  c,  12  Young,  3  Fish.  Pat  Cas.  3^5;   Conklin 

Pat  Oflf.  Gaz.  227;  Carver  v.  Braintree  v,  Stafford,  i  Mc Arthur  (U.  S.)  375. 

Mfg.  Co.,  2  Storj  (U.  S.)  432;  s.  c,  2  The  evidence  must  be  clear.    Jordan 

Robb  Pat  Cas.  141;  Cobum  v,  Schroe-  v,  Dobson,  4  Fish.  Pat.  Cas.  398. 

der,  19  Blatchf.  (U.  S.)  377;  s.  c.,8  Fed.  4.  U.  S.  Rev.  Stats.  §  4916. 

Rep.  519;  s.  Cp,  20  Pat.  Off.  Gaz.  1524.  6.  Selden    v,    Stockwell    etc.    Gas 

Even  where  the  original  patent  is  too  Burner    Co.,    9    Fed.    Rep.  390;      19 

broad,  and,  hence,  invalid,  the  mistake  Blatchf.  (U.  S.)  444;   s.  c,  20  Pat.  Oft 

maj  be  corrected   by  a  reissue.      Ma*  Gaz.  1377;  Morse  v.  Bain,  9  West  L. 

thews  V,  Flower,  25  Fed.  Rep.  830.  J,  106. 

a.  Mistake    not  an    error   of  judg-  UivaUd  Beiuut  OaA  be  BelMued. — 

ment     Swain  etc  Mfg.  Co.   v,  Ladd,  Even    an    invalid   reissue   can   be  re- 

102  U.  S.  400;  8.  c,  19  Pat  Off.  Gaz.  62;  issued.     American  etc.  Boring  Co.  v. 

Jones  V.  Barker,  zi  Fed.  Rep.  597;  s.  c,  Sullivan  Mach.  Co.,  14  Blatchf.  (U.  S.) 

22  Pat  Off.  Gaz.  771.  1x9;  s.  c,  2  Bann.  &  Ard.  Pat  Cam  C22; 

How  or  when  mistake  is  discovered,  is  American  etc.  Boring  Co.  v,  Sheldon, 
unimportant    Poppenhusen   v.  Falke,  17  Blatchf.  (U.  S.)  208;  s.c.,  4  Bann.  & 
5  Blatchf.  (U.  S.)  493;  8.  c,  2  Fish.  Pat  Ard.  Pat.  Cas.  551. 
Cas.  181;    Buffiim   v.    Oakland    Mfg.  The  rule  is  that  a  substitute  (a  re- 
Co.,   4  Bann.    &  Ard.    Pat.  Cas.  599.  issue)   having    all  the  qualities  of  an 

The  right  to  reissue  exists  in  cases  of  original,  the  right  to  amend  it  is  equal 

defective  description,  or  error  arising  with  the  right  to  amend  the  original, 

from  inadvertence  or  mistake.    Knight  French  v.  Rogers,  i  Fish.  Pat.  Cas.  173. 

V,  Baltimore  Co.,  i  Taney  (U.  S.)  106.  A  reissue  which  has  been  unlawfully 

The  United  States  statute  conferring  broadened  may  be  re-issued  with  the 
jurisdiction  on  the  Commissioner  of  9riginal  claims  and  specification.  This 
Patents  to  re-issue  any  patent  invalid  precludes  the  idea  that  the  original 
by  reason  of  a  defective  or  insufficient  patent  was  invalid.  Celluloid  Mfg. 
specification  arising  from  inadvertence,  Co.  v.  Zylonite  Brush  Co.,  27  Fed. 
accident,  or  mistake,  and  without  any  Rep.  291;  Giant  Powder  Co.  v.  Safety 
fraudulent  or  deceptive  intention,  au-  Nitro  Powder  Co.,  19  Fed.  Rep.  509; 
thorizes  the  insertion  of  new  claims  Hubel  v.  Dick,  28  Fed.  Rep.  132;  Saw- 
founded  on  the  original  invention,  as  yer  Spindle  Co.  v.  Eureka  Spindle 
exhibited  by  the  specifications  or  draw-  Co.,  yi  Fed.  Rep.  836. 
ings  where  the  claimant  uses  due  dili-  A  claim  which  is  too  broad  may  be 
gence  in  applying  for  the  correction;  disclaimed,  as  in  an  original  patent, 
bat  the  laches  of  the  patentee  may  es-  Torranf  v.  Duluth  Lumber  Co.,  30 
top  him.  Combined  Patents  Can  Co.  Fed.  Rep.  830. 
V,  Lloyd,  II  Fed.  Rep.  149.  6.  Gibson  9.  Harris,  i   Blatchf.  (U. 

Where  by  an  application    for  a  re-  S.)  167;  Wilson  v.  Rousseau,  4  How. 

issue  of  a  patent  it  is  thought  merely  (U.  S.)  646;  s.  c,  2  Robb  Pat.  Cas.  373; 

to  enlarge  a  claim,  a  clear  mistake  and  Hussey  v.  Bradley,  5  Blatchf.  (U.S.) 

inadvertence  must   be    shown    and  a  134;  s.  c,  2  Fish.  Pat  Cas.  362. 

speedy  application  for    its  correction,  7.  "  Patentee,  or,  in  case  of  his  death 

without    reasonable    delay,     must  be  or  of  an  assignment  of  the  whole  or  any 

made.     Wooster  v.  Handy,  21   Fed.  undivided  part  of  the  original  patent 
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a  reissue  granted  after  a  surrender  by  another  and  its  ratification 
by  the  legal  owner  is  valid  as  to  third  parties.^  The  surrender 
takes  effect  at  the  date  of  issue  of  the  reissued  patent.^  It  may  be 

* 

then   to   his  executors,  administrators  Philadelphia  Fire  Extinguisher  Co.,  x 

or  assigns."     U.  S.  Rev.  Stats.,  §  4916;  Bann.  &  Ard.  Pat.  Cas.  177;  s.  c.,6Pat 

Potter  V,  Holland,  4  Blatchf.  (U.  S.)  Off.  Gaz.  34;   Woodworth   v.  Hall,  i 

306;  8.  c,  I  Fish.  Pat.  Cas.  327;  Smith  Woodb.  &  M.  (U.  S.)  348;  Goodjearv. 

V,  Mercer,  5  Pa.  L.J.  539.  HuUihen,2  Hughes  (U.  S.)  493;  s.  c.,3 

A  patent  may  be  surrendered  by  an  Fish.  PatI  Cas.  351. 

assignee  whose  title  has  passed  through  A  recital  of  a  prior  assignment  of  a 

mesne  assignments.     Swift  v,  Whisen,  patent  is  at  least  prima  facie  evidence 

3  Bond  (U.  S.)  115;   8.  c,  3  Fish.  Pat.  thereof.    Middletown    Co.  v,  Judd,  3 

Cas.  343.'  Fish.    Pat.    Cas.    141;     Hoffheins    v. 

Need  Rot  Join  Oranteo. — A  grantee  of  Brandt,  3  Fish.  Pat  Cas.  3x8. 

an  exclusive  territory  is  not  such    an  Vorbal  Errors. — A  verbal  error  in  the 

assignee  as  must  join  in  the  surrender,  reissue  will  not  invalidate.    Bignall  v. 


Meyer  v.  Bailey,  3_Bann._&  Ard.  Pat.     Harvey,  x8  Blatchf^(U.  S.)  353;  s.  c,  5 

_        ~  ^  5. 636;  s.  c,  4  Fei 

Smith  V,  Mercer,  5  Pa.  L.  J.  529.  Rep.  334;   s.  c,  18  Pat.  Off.  Gaz.  1375; 


Cas.  73;    s.  c,  8  Pat  Off.  Gaz.  437;     Bann.  &  Ard.  Pat.  Cas.  636;  s.  c,  4  F< 


The  grantee  apparently  may  elect  to  Woodworth  v.  Stone,  3  Story  (U.  S.) 

hold  either  under  the  old  patent  or  the  749;  s.  c,  3  Robb  Pat.  Cas.  396. 

reissue.    Potter  v,  Holland,  4  Blatchf.  1.  Wing  v,  Warren,  5  Fish.  Pat  Cas. 

(U.  S.)  306;  s.  c,  I  Fish.  Pat.  Cas.  337;  54S;  s.  c,  3  Pat  Off.  Gaz.  343;  Dental 

Woodworth  v.  Stone<  3  Story  (U.  S.)  Vulcanite  Co.  v.  Weatherbee,  3  Cliff. 

749;   s.  c,  3 -Robb  Pat.  Cas.  396;  Wash-  (U.  S.)   555;  Woodworth  v.  Stone,  3 

burne  v.  Gould,  3  Story  (U.  S.)  133;  s.  Story   (U.   S.)  749;   s.  c,  3  Robb  Pat 

c,  3  Robb  Pat.  Cas.  206;   McBurney  v,  Cas.  396;  Meyer  v,  Bailey,  3  Bann.  & 

Goodyear,  11  Cush.  (Mass.)  569.  Ard.  Pat.  Cas.  73;  s.  c,  8  Pat  Off.  Gaz. 

Uoonsae. — A    licensee    who   has  no  437;    Campbell  f.  James,  17  BlatchC 

legale  title  in  the  patent    Potter  v.  Hoi-  (U.  S.)  43;    s.  c,  4  Bann.  &  Ard.  Pat 

land,  4  Blatchf.  (U.S.)  306;  s. c^  x  Fish.  Cas.  456;  s.  c,  18  Pat.  Off.  Gaz.  979. 

Pat.    Cas.    337;    Forbes    v,    Barstow  A  patentee  cannot^  however,  affect 

Stove  Co.,  3  Cliff.  (U.  S.)  379.  the    interest    of  his    assignee  by  sur* 

Patenteo. — After  having  assigned  his  rendering  his  patent.    Barnes  v,  Mor- 

patent,  a  patentee.     Swift  v,  Whisen,  3  gan,  3  Hun  (N.  Y.)  703. 

Fish.  Pat  Cas.  343;  s.  c,  3  Bond  (U.  S.)  8.  U.  S.  Rev.  StaU.,  4  49x6. 

115.  Prior    to    the    issuing   of   the    new 

Assignees  ofan  undivided  moiety  must  patent,  what  is  called  a  surrender  in 

join  ;   if  not,  the  reissued  patent  will  be  the  case,  is,  in  general,  nothing  more 

invalid  unless  the  non -joining    owner  than  a  preliminary  offer  to  that  effect,  as 

ratifies.    Potter  v.  Holland,  4  Blatchf.  the  necessary  means  of  obtaining  a  re- 

(U.  S.)  306;  s.  c,  X  Fish.  Pat.  Cas.  383.  issue;  and  even  when  not  so  intended 

Bzecntors    aAd  AdmlnlstratorB. — An  at  the  outset,  it  may  be  subsequently 

executor  may  surrender  the  patent  and  so  treated  by  the  Commissioner,  at  the 

obtain  the  reissue.    Carew  v,  Boston  request  of  the  party  applying  for  the 

Elastic  Fabric  Co.,  i  Holmes  (U.  S.)  45;  reissue.    Forbes  v.  Barstow  Stove  Co., 

s.  c,  3  Cliff.  (U.  S.)  356;  s.  c,  5  Fish.  3  Cliff.  (U.  S.)  379. 

Pat  Cas.  90;  s.  c,  i  Pat.  Off.  Gaz.  91.  If  a  reissue   is  invalid  for  want  of 

Or  an  administrator.     Woodworth  v.  authority  to  make  it  a  surrender,  it  is 

Hall,  X  Woodb.  &  M.  (U.  S.)  348;  s.  c,  ineffective  for  want  of  authority  to  re- 

3  Robb  Pat.  Cas.  495.  ceive  it;   and  the  patent  stands  as  if 

Any  one  of  the  several  personal  rep-  there  had  been  no  surrender.  French 
resentatives  may  surrender  and  receive  v.  Rogers,  x  Fish.  Pat.  Cas.  133;  Wood- 
a  valid  grant  of  a  reissue  to  himself  in  worth  v.  Hall,  x  Woodb.  &  M.  (U.  S.) 
hisfiduciarycapacity.  Goodyear  Rubber  389;  s.  c,  3  Robb  Pat  Cas.  5x7;  Wood- 
Co.  V.  Providence  Rubber  Co.,  3  Cliff,  worth  v.  Edwards,  3  Woodb.  &  M. 
(U.  S.)  35X;  8.  c,  3  Fish.  Pat  Cas.  499.  (U.  S.)  x2o;  s.  c,  3  Robb  Pat.  Cas.  6x0. 

Bolaino,  an  BYldenco  of  Tltlo. — The  Where,  however,  the  title  to  an  In- 
gram of  a  reissue  is  evidence  that  the  vention  is  in  dispute  upon  the  applica- 
erantee  had  the  title  to  the  patent,  tion  for  a  reissue  and  adjudged  against 
Northwestern  Fire  Extinguisher  Co.  v,  the  applicant,  the  effect  of  such  de- 
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and  may  be  made  in  any  manner  that  the  rules  of  the  Patent 
Office  may  prescribe.^ 

(r)  Action  of  Commissioner  in  Granting  Reissue  ;  How 
Far  Reviewable  in  Court. — The  action  of  the  Commissioner 
in  granting  a  reissue  is  reviewable  only  when,  upon  an  inspection 
of  the  patents,  it  can  be  determined  as  a  matter  of  law  that  the 
inventions  described  in  the  original  and  reissued  patents  are  differ- 
ent ;*  he  otherwise  has  no  authority  to  act  or  exceed  his  au- 

cislon  is  as  fatal  to  his  original  patent.  Cliff.  (U.  S.)  356;  s.  c,  5  Fish.  Pat  Cat. 

as  to  the  reissue.     Peck  v.  Collins,  103  90;   s.  c,  i  Pat.  Off.  Gaz.  91;  Heald  v* 

U.  S.  660;  s.  c,  19  Pat.  Off.  Gaz.  1137.  Rice,  104  U.  S.  737;    s.  c,  21  Pat.  OfL 

BlglLta  of  Action. — All  rights  of  action  Gaz.  1443;  Ball  v,  Langles,  loa  U.S. 

under  the  original  patent  expire  with  128;   Manufacturing  Co.  v,    Du  Brul, 

the    surrender    and  reissue.    Jpnes  v,  a  Bann.  &  Ard.  Pat.  Cas.  618;  s.  c,  la 

Barker,  11  Fed.  Rep.  597;  United  States  Pat.  Off.  Gaz.  351. 

Stamping  Co.  v.  King,  7   Fed.   Rep.  Consequently  when  the  original  pat- 

860;  Mers    V.    Conover,  1 1    Pat.   Off.  ent  is  not  In  evidence,  the  court  cannot 

Gaz.  4;   Fry  v,   Qtiinlan,   13   Blatchf.  declare  the  reissued    patent  void  for 

(U.S.)  205;  Reedy  v.  Scott,  23  Wall,  being  for  a  different  invention.   Doherty 

(U.  S.)  352;  s.  c,  7  Pat.  Off.  Gaz.  463;  v,  Haynes,  i  Bann.  &  Ard.  Pat.  Cas. 

Burrell  v.  Hackley,  35  Fed.  Rep.  833.  289;  s.  c,  4  Cliff.  (U.  S.)  291;  s.  c,  6Pat. 

But  a  patentee  may  sue  for  an  un-  Off.  Gaz.  xi8. 

lawful  use  of  a  machine  bought  before  a  All  matters  of  fact  connected  with 

reissue.    Bliss  v.  Brooklyn,  8  Blatchf.  the  surrender  and  reissue  of  the  patent 

(U.  S.)  533;  s.  c.,4  Fish.  Pat.  Cas.  596;  are  closed  by  the  action  of  the  Com* 

Carr  v,  Kice,  i  Fish.  Pat.  Cas.  327.  missioner  in  granting  a  reissue.    Sey* 

1.  Dental  Vulcanite  Co.  v.  Weather-  mour  v.  Osborne,  3  Fish.  Pat  Cas.  555; 

bee,  2  cuff.  (U.  S.)  555;   s.  c,  3  Fish.  Jordan   v.  Dobson,  4  Fish.  Pat.  Cas. 

Pat  Cas.  87.  232;    Stimpson    v.   West  Chester  R., 

And  when  the  applicant  has  done  all  4  How.  (U.  S.)  380;  s.  c,  2  Robb  Pat 

be  can  to  make  the  surrender  effective,  Cas.  335;  Colt  v.  Young,  2  Blatchf.  (U. 

he  has  a  right  to  consider  his  appUca-  S.)  471;  Forbes  v,  Barstow  Stove  Co., 

tion  properly  before  the  Commissioner.  2  Cliff.  (U.  S.)  379;  French  v,  Rogers, 

Commissioner  v.  Whitely,  4  Wall.  (U.  i  Fish.  Pat.  Cas.  133;  Thomas  v.  Shoe 

S.)  522.                                      _       _  Mach.  Co.,  X  Bann.  &  Ard.  Pat.  Cas. 


La  Baw  v.  Hawkins,  i   Bann.  &  Ard.    Gas   Burner   Co.,  19  Blatchf.  (U.  S.) 


Pat  Cas.  428;  s.  c.,6  Pat  Off.  Gaz.  724;  544;  s.  c,  9  Fed.  Rep.  390;  s.  c,  20  Pat 

Milligan  etc.  Glue  Co.  v,  Upton,  07  U. .  Off.  Gaz.  1377;  Parham  v,  American 

S.3;  Metropolitan  Washing  Mach.  Co.  V.  Button   etc.   Mach.   Co.,  4  Fish,  Pat. 

Providence  Tool  Co.,  i  Holmes  (U.  S.)  Cas.  468;  Gage  v.  Herring,  23  Pat.  Off. 

x6i;   Wells  v.  Gill,  6  Fish.  Pat  Cas.  Gaz.  2179;  s.  c,  107  U.  S.  640;  Smith  v, 

89;  s.  c,  2  Pat  Off.  Gaz.  590;  Nicholson  Merriam,  6  Fed.  Rep.  713;  s.  c,  19  Pat 

Pavement  Co.  v.  Elizabeth,  6    Fish.  Off.  Gaz.  601 ;  Asmus  v,  Alden,  27  Fed. 

Pat  Cas.  424;  S.C.,  3  Pat.  Off.  Gaz.  522;  Rep.  684;   Searls  v,  Worden,  11  Fed. 

Giant  Powder    Co.    v.    Safety    >utro  Rep^50i;  s.  c,  2:  Pat  Off.  Gaz.  i9^5( 

Powder  Co.,  10  Fed.  Rep.  509;  Seckels  Herring  v.  Nelson,  14  Blatchf.  (U.  S.) 

V.  Evans,  2  Clm.  (U.  S.)  203;  Stephens  293;  s.  c,  12  Pat  Off.  Gaz.  753;  3  Bann. 

V.  Pritchard,    4   Cliff.    (U.    S.)    417;  &  Ard.  Pat  Cas.  55. 

Derring  v.  Nelson,  14  Blatchf.  (U.  S.)  As  a  rule  the  question  whether  the 

993;  s.  c,  3  Bann.  ft  Ard.  Pat.  Cas.  55;  reissue  was  made  to  cure  a  fault  aris* 

a.  c,  12   Pat  Off.  Gaz.  753;  Tucker  v.  ine  from  accident  or  mistake,  is  de- 

Tudcer  Mfg.  Co.,  4  Cliff.  (U.  S.)  397;  s.  cided  conclusively  by  the  Commissioner. 

C  2  Bann.  &  Ard.  Pat.  Cas.  40;  s.  c,  xo  Asmus  v.  Alden,  27  Fed.  Rep.  684. 

Pat  Off.  Gaz.  464;  Chicago  Fruit  House  And  prima  facie  the  Commissioner 

V.  Busch»  a  Biss.  (U.  S.)  47I;  s.  c,  4  Fish,  has  discharged  his  duty  faithfullv  and 

Pat  Cas.  395;  Carew  ir.  Fabric  Co.,  3  correctly,  and  therefore  the   reissued 
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thority.* 

(rf)  What  Can  be  Included  in  a  Reissue.— A  reissue  must 

be  for  the  same  invention  as  was  contained  in  the  original  patent,* 

patent  is  for  the  same  invention  as  the  Taggart,  i  Fish.  Pat  Cas.  139;  Cahardt 

original  patent,  and  that  the  surrender  v,  Austin,  2  Fish.  Pat  Cas.  543;  Sickles 

was  on  account  of  an  inadvertence  or  v.  Falls  Co.,  4  Blatchf.  (U.  S.)  508; 

mistake.    Allen  v.  Blunt,  a  Woodb.  &  s.  c,  2  Fish.  Pat  Cas.  203;  Goodyear  tr. 

M.  (U.  S.)  131 ;  s.c,  3  Robb  Pat  Cas.  Berry,  3  Bond  (U.  S.^xSq;  s.  c,  3  Fish. 

530;  Allen  V,  Blunt,  3  Story  (U.  S.)  Pat   Cas.  430;  American  WooSd  Pa- 

742;  8.  c,  3  Robb  Pat  Cas.  285;  Phila-  per  Co.  v  .Fibre  Disintegrating    Co., 

delphia  etc.  R.  v.  Stimpson,  14  Pet.  (U.  3  Fish.  Pat.  Cas.  362;  American  Wood 

S.)  448;  s.  c,  2  Robb  Pat  Cas.46;  Smith  Paper  Co.  v.  Heft,  3  Fish.  Pat  Cas. 

V,  Mercer,  5  Pa.  L.  J.  529;   Hussej  v,  316;  Dunham  v,  Dennison  Mfe.  Co.,  40 

Bradley,  5  Blatchf.  (U.  S.)  134;  s.  c,  2  Fed.   Rep.    667;    Hubel    v,    Dick,    34 

Fish.  Fat.  Cas.  36a;  Crompton  v,  Bel-  Blatchf.  (U.  S.)  139;  s.  c,  28  Fed.  Rep. 

knap    Mills,    3    Fish.  Pat  Cas.    ^36;  656;    Combined  Patents  Can  Co.    v. 

Birdsell  tr.  Mcl^onald,  I  Bann.  &  Ard.  Lloyd,   11   Fed.  Rep.  149;    Flower  tr« 

Pat  Cas.  165;  s.c,  6  Pat  Off.  Gaz.682;  Rayner,  19  Pat.  On.  Gaz.  425;  Cum- 

Woodworth  ^.  Edwards,  x  Woodb.  &  mings  v.  Newton,  4  Bann.  &  Ard.  Pat 

M.  (U.  S.)  120;  Hussey  v.McCormick,  Cas.  159;  s.  c,  16  Pat  Off.  Gaz.  720; 

I  Biss.  (U.  S.)  300;  s.  c,  I  Fish.  Pat  Neacy  v,  Allis,  22  Pat.  Off.  Gaz.  1621; 

Cas.  509;  Hussey  v,  Bradley,  5  Blatchf.  M'Kay  v.  Stowe,  17  Fed.  Rep.  517; 

(U.  S.)  134;   s.  c,  2  Fish.  Pat.  Cas.  362;  United  States  etc.  Felting  Co.  v.  Haven, 

Morris  V.  Koyer,  3  Fish.  Pat.  Cas.  176;  3  Dill.  (U.  S.)  131;  s.c,  2  Bann.  &  Ard. 

Middletown  Co.  v.  Judd,  3  Fish.  Pat  Pat  Cas.  164;  s.  c,  9  Pat  Off.  Gaz.  253; 

Cas.  141 ;  Goodyear  v.  'BexTjy  3  Fish.  Goodyear  v.  Providence  Rubber  Co.,  3 

Pat  Cas.  439,  s.  c,  2  Bond  (U.  s.)  189;  Fish. 'Pat  Cas.  49^;  Reed  v»  Chase,  25 

Knight    V.  Baltimore    etc.  R.  Co.,   x  Fed.  Rep.  94;  Haines  v.  Peck,  26  Fed. 

.  Taney  (U.  S.)  106;    s.  c,  3  Fish.  Pat  Rep.  625;  rlower  v.  Detroit,  127  U.  S. 

Cas.  x;  Manufacturing  Co.  9.  Du  Brul,  563;  National  Pump  Cylinder  Co.  v. 

3  Bann.  &  Ard.  Pat.  Cas.  618;  s.  c,  I3  Simmons  Hardware  Co.,  18  Fed.  Rep. 

Pat  Off.  Gaz.  35 X.  324;  Globe  Nail  Co.  v.  United  SUtes 

And    many  other    cases  where   the  etc.  Nail  Co.,  19  Fed.  Rep.  819;  Phila- 

principle    is    thoroughly    established,  delphia  Novelty  Mfg.  Co.  v,  Kouss,  39 

And  that  it  has  not  been  extended  be-  Fed.  Rep.  273. 

yond  the  original  invention.    Bantz  v.  The  original  patent  consisted  of  two 

Elsar,  I  Bann.  &  Ard.  Pat  Cas.  351;  features:      First,    in    the    collars    of 

B.  c,  6  Pat.  Off.  Gaz.  1x7.  parchment- paper    or    paper   prepared 

1.  Giant   Powder  Co.  v,  California  with  animal  sizing.     Second,  in  coating 

etc.  Powder  Works,  4  Fed.  Rep.  720;  one  or  both  sides  of  the  collar  with  a 

8.  c,  18  Pat  Off.  Gaz.  X339;    Flower  v.  thin  varnish  of  bleached  shellac  to  give 

Rayner,  5  Fed.  Rep.  793;   s.  c,  X9  Pat  smoothness,  strength  and  stiffness,  and 

On.  Gaz.  425.  gto  repel  moisture;  the  reissue  describes 

The  action  of  the  Commissioner  is  a  paper,  other  than  as  above  described, 

now  conclusive  as  to  the  existence  of  and  did  not  require  the  collars  to  be 

fraud  in  making  the  application.    Giant  coated  with  shellac    Held^  this  was  a 

Powder  Co.  v.  Safety  etc.  Powder  Co.,  different  invention.    Union  Paper  Col- 

10  Sawy.  (U.  S.)  23;  s.  c,  19  Fed.  Rep.  lar  Co.  v.  Van  Dusen,  33  Wall.  (U.  S.) 

509;  s.  c,  37  Pat.  Off.  Gaz.  99;  Sev«  530;   s.  c,  7  Pat  Off.  Gaz.  9x9. 

mour  V,  Osborne,   ix    Wall.   (U.  S.)  The  original  patent  for  one  of  its 

516;    La  Baw  v.  Hawkins,  a  Bann.  &  elements  had  the  use  of  a  hot,  fat  liq- 

Ard.  Pat  Cas.  428;  s.  c,  6  Pat  Off.  Gaz.  uid;  the  reissue  included  both  hot  and 

724;  Johnsen  v.  Beard,  2  Bann.  &  Ard.  cold.    Held^  not  the  same   invention. 

Pat  Cas.  50;  s.  c,  8  Pat.  Off.  Gaz.  435;  Russell  v.  Dodge,  93  U.  S.  460;  s.c,  11 

Schulllnger  v,  Cranford,  4  Mackey  (U.  Pat  Off.  Gaz.  X5X. 


S.)  450;  Corn  Planter  Patent,  23  Wall.        The  original  patent  had  the  canceling 

~".  S.)  x8x;  s.  c,  6  Pat  Off.  Gaz.  39 

9.  U.    S.   Rev.  Stats.,  %  49x6;  Sey-    marking   contrivance,  restricted   to  a 


(U.  S.)  x8x;  s.  c,  6  Pat.  Off.  Gaz.  392.      device  in  a  letter-canceling  and  post- 


mour  t^.  Osborne,  3  Fish.  Pat  Cas.  555;  tube  containing  a  piece  of  wood  or 
Sickels  V,  Evans,  2  Cliff.  (U.  S.)  203;  other  material;  the*  reissue  claimed  a 
a.  c.  3  Fish.  Pat  Cas.  4x7;  Battin  v,    stamp  without  the  peculiar  mechan- 
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and  cannot  contain  new  or  extraneous  matter  ;1  although,  without 

isms.   James  v,  Campbell,  X04  U.  S.  Rep.  43;  Vacuum  Oil  Co.  v,  Buffalo 

356.  Lubricating    Co.,   20    Fed.    Rep.  850; 

The  reasonable  inference  in  the  orig-  Yale  Lock  Mfg.  Co.  v,  James,  20  Fed. 

inal  specification  of  Green's  patent  was  Rep.  903;  Reed  v.  Chase,  25  Fed.  Rep. 

that  an  air-tight  connection  was  made  94;  Columbia  Rubber  Co.  v.  Klous,  33 

between  the  tube  and  the  earth.    Held^  Fed.  Rep.  275;   Andrews  v.  Hovey,  20 

that  a  description  of  means  of  making  Pat.    Off.    Gaz.    lox  i ;    Schillinger   vi 

such  air-tight  connection  did  not  de-  Cranford,  4  Mackej  (U.  S.)  450;  s.  c, 

scribe  a  different  invention.    Eames  v.  37  Pat.  Off.  Gaz.  49;  Farmers'  etc.  Mfg. 

Andrews,  122  U.  S.  40.  Co.  v.  Challenge  Com  Planter  Co.,  33 

The  courts  will  treat  a  reissue  favor-  Fed.  Rep.  42;  s.  c,  30  Pat.  Off.  Gaz.  661; 

ably,  where    the    patentee    is    clearlj  Hayes  v,  Seton,  20  Blatchf.  (U.  S.)  484; 

seeking,  bv  apt  words,  to  .cover  his  in-  s.  c,  12  Fed.  Rep.  120;   Streit  v,  Lau- 

ventton,  and  nothing  more.    Crandal  ter,  11  Fed.  Rep.  309;  Hart  v.  Thajer, 

V.  Parker  Carriage  Goods  Co.,  20  Fed.  20  Blatchf.  (U.  S.)3xc;  s. c,  21  Pat.  Off. 

Rep.  851.  Gaz.  791^  s.  c,  10  Fed.  Rep.  746;  Cuitis 

Parol  testimony  of  what  the  inven-  v.  Branch,  4  Bann.  &  Ard.  Pat.  Cas. 

tion  actually  consisted  of   cannot  be  189;  s.  c,  15  Pat.  Off.  Gaz.  919;  Kero- 

used  to  correct  a  defect  for  the  purpose  sene   Lamp   Heater  Co.  v.  Littell,    3 

of  obtaining  a  reissue.     Union  Paper  Bann.  &  Ard.  Pat.  Cas.  312;    s.  c,  13 

Collar  Co.  v.  Van  Dusen,  23  Wall.  (U.  Pat.  Off.  Gaz.  X009;  Russell  v.  Dodge,  93 

S.)  530;  S.C., 7  Pat.  Off.  Gaz.  9x9;  Averlll  U.  S.  460;  Stevens  v.  Pritchard,  ^  Clid. 

Paint  Co.  v.  National  Paint  Co.,    22  (U.  S.)  417;  s.  c,  2  Bann.  &  Ard.  Pat 

Pat  Off.  Gaz.  58c;  Farr   v,  Webb,    10  Ca8.390;Cahartv.Au8tin,2Cliff.(U.S.) 

Blatchf.  (U.  S.)  96;  8.  c,  5  Fish.  Pat  Cas.  528;  s.  c,  2  Fish.  Pat.  Cas.  468;  Knight 

593;  8.  c,  2  Pat  Off.  Gaz.  568;   Sarven  v.  Baltimore  etc.  R.  Co.,  i  Tanev  (U. 

V,  Hall,  9  Blatchf.  (U.  S.)  524.  S.)  106;  8.c.,3  Fish.  Pat.  Cas.  i;  £>yson 

Nor  will    a    mere    inadvertence    to  v,   Danforth,  4    Fish.   Pat.  Cas.   133; 

insert  a  portion  of  the  invention  in  the  Steam  Gage  etc.  Co.  v»  Miller,  xi  Fed. 

original  specification,  be  considered  a  Rep.  718;  New  York  Bung  etc.  Co.  v. 

sufficient  excuse.    Atwater  Mfg.  Co.  v,  Hoffman,  20  Blatchf.  (U.  S.)  3;  Wicks 

Beecher  Mfg.  Co.,  8  Fed.  Rep.  608.  v,  Stephens,  2  Woods  (U.  S.)  310;  s,  c. 

But  apparently  a  proof  of  what  was  2  Bann.  &  Ard.  Pat.  Cas.  31S;  United 
in  a  lost  or  dilapidated  model  may  be  States  Felting  Co.  t*.  Haven.  9  Pat.  Off. 
received.  Meyer  v,  Goodyear  etc.  Gaz,  253;  Swaine  etc.  Mfg.  Co.  v. 
Glove  Mfg.  Co.,  22  Pat  Off.  Gaz.  681;  Ladd,  2  Bann.  &  Ard.  Pat.  Cas.  488; 
Aultman  v.  Hollev,  xx  Blatchf.  (U.  ^.)  s.  c,  11  Pat.  Off.  Gaz.  153;  Matthews  ». 
317;  8.  c,  6  Fish.  iPat  Cas.  534;  s.  c,  c  Iron  Clad  Mfg.  Co.,  124  U.  S.  349;  s.  c, 
Pat  Off.  Gaz.  3;  Royer  v.  Russell,  7  Fed.  42  Pat.  Off.  Gaz.  827;  Matthews  v,  Bos- 
Rep.  696;  s.  c,  20  Pat.  Off.  Gaz.  loio.  ton  Mach.  Co.,  105  U.   S.  54;   s.  c,  21 

A  liberal  construction  of  the  original  Pat.  Off.  Gaz.  1349;   Window  Screen 

patent  will  be  made  to  avoid  declaring  Co.  v.  Boushton,  i  Bann.  &  Ard.  Pat. 

a  reissue  void  for  being  not  for  the  same  Cas.  327;   Ives  v,  Sargent,   119  U.  S. 

invention    as    the    original.     Milligan  652 ;  s.  c,  38  Pat.  Off.  Gaz.  781 ;  Gong  etc. 

Glue  Co.  V.  Upton,  97  U.  S.  3;   s.  c,  6  Mfg.  Co.  v,  Clark,  3  Bann.  &  Ard.  Pat 

Pat  Off.  Gaz.  837;   Yale  Lock  Mfg.  Cas.  211;  Thomas  v.  Shoe  Mach.  Co., 

Co.  V.  New  Haven  Sav.  Bank,  32  Fed,  3  Bann.  &  Ard.  Pat.  Cas.  557;   s.  c,  16 

Rep.  167.  rvX,  Off.  Gaz.  541 ;  Vogler  v.  Semple,  7 

1.  Giant  Powder  Co.  v.  California  Blss.  (U.  S.)  382;  s.  c,  11  Pat  Off.  Gaz. 

etc.  Powder  Con  4  Fed.  Rep.  720;  s.  c,  923;  Doane  etc.   Mfg.  Co.  v.  Smith, 

18  Pat  Off.  Gaz.  1339;  Flower  v.  Ray-  15  Fed.  Rep.  459;  s.  c,  2^  Pat  Off.  Gaz. 

ner.  5  Fed.  Rep.  793;  s.  c,  19  V?X,  O'ff.  302;  American  etc.  Drill  Co.  v.  Sulli- 

Gaz.  425;   Wells  v.  Gill,  6  Fish.  Pat.  van     Mach.   Co.,  22   Batchf.   (U.    S.) 

Cas.  89;    s.  c,  2   Pat  Off.   Gaz.   590;  298;   s.  c,  21  Fed.  Rep.  74;  s.  c,  28  Pat 

Heald  v.  Rice,  21  Pat.  Off.  Gaz.  1447;  Off.  Gaz.  81x1;  Parker  etc.  Co.  v.  Yale 

Fay  V,  Preble,  14  Fed.  Rep.  652;  Aver-  Clock  Co.,  123  U.  S.  89;  Cammeyer  v. 

ill  Chemical  Paint  Co.  v.  National  etc.  Newton,  4  Bann.  &  Ard.  Pat  Cas.  159; 

Paint    Co.,    22    Pat    Off.    Gaz.    585;  s.  c,  16  Pat  Off.  Gaz.  720;  Campbell  v, 

Schultz  t?.  Ostrander,  27  Fed.  Rep.  245;  James,  104  U.  S.  356;    s.  c,  2  Pat  Off. 

Parker  etc  Cd.v.  Yale  Lock  Co.,  18  Fed.  Gaz.  337;  Gosling  v,  Roberts,  106  U.  S. 
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considering  other  doctrines  limiting  the  practical  extent  of  this,^ 
the  invention  may  be  gathered  from  anything  contained  in  the 
specifications,  drawing   or   model,*  and  expressed  in  different' 

39;  8.  c,  22  Pat  Off.  Gaz.  1785;  Moffitt  Gaz.  181;  Adjustable  Window  Screen 

V.  Rogers,   106  U.  S.  423;   s.  c^  23  Pat  Co.  v.  Boughton,  i   Bann.  &  Ard.  Pat 

Off.  Gaz.  270;  Wing  v,  Anthony,  106  Cas.  327;  Flint  v.  Roberts,  a  Bann.  & 

U.    S.   142;   Warring  v.  Johnson,   19  Ard.  Pat  Cas.  168;  Atwood  v.  Port- 

Blatchf.  (U.  S.)38;  8.  c.,6Fed.  Rep.5oa  land  Co.,  10  Fed.  Rep.  283;    s.  c,  5 

Hopkins  etc.  Mfg.  Co.  v.  Corbin,  103  Bann.  ft  Ard.  Pat  Cfas.  533;  Holmes 

U.  S.  786J  Ball  V.  Langles,  102  U.  S.  128;  etc  Tel.  Co.  v.  Domestic  Teleph.  Co., 

Garneau  v.  Dozier,  102  U.  S.  230;  Jones  42  Fed.  Rep.  220;  Dederick  v.  Cassell, 

V,  McMurray,  2   Hughes   (U.  S.)  527;  9    Fed.    Rep.   306;  Hendjr   v.  Golden 

8.  c  3   Bann.  &   Ard.  Pat  Cas.  1^0;  State  etc.  Iron  Works,  8  Sawyer  (U. 

Atwater  Mfg.  Co.v.Beecher  Mfg.  Co.,  S.)  468;  s.  c,  17  Fed.  Rep.  515;  Bussej 

8  Fed.  Rep.  608.  v,  Wagner,  2  Bann.  &  Ard.  Pat  Cas. 

The    later    rulings  of   the  supreme  229;  s.  c,  9  Pat.  Off.  Gaz.  300;  Whit* 

court  as  to  what  may  be  included  in  a  tlesey  v.  Ames,  9  Biss.  (U.  S.)  22c;  s. c, 

reissued   patent,  seem    to  rule  that  it  13  Fed.  Rep.  893;  s.  c,  5  Bann.  &  Ard. 

must  appear  affirmatively  from  the  com-  Pat  Cas.  96;  s.  c,  18  Pat  Off.  Gaz.  3C7; 

Earison  of  the  two  patents,  that  the  re-  Calkins  v,  Bertrand,  6  Biss.   (U.  S.) 

»sue  embraces  no  invention  which  was  494;  s.  c,  2  Bann.  &  Ard.  Pat  Cas. 

not  intended  to  be  secured  by  the  orig-  215;  s.  c,  9  Pat  Off.  Gaz.  795;  Meyer 

Inal  patent.    Flower  v.  Detroit,  127  U.  v,  Goodyear  etc.  Glove  Mfg.  Co.,  ii 

S.  563;  8.  c,  43  Pat.  Off.  Gaz.  1348;  Fed.  Rep.  891;  s.  c,  22  Pat  Off.  Gaz. 

Hoskin  v.  Fisher,  125   U.  S.  217;  s.  c,  681;  Reissnar  v.  Anne88,3  Bann.  &  Ard. 

43  Pat.  Off.  Gaz.  509;  Parker  etc.  Co.  Pat.  Cas.  176;  s.  c,  13  Pat.  Off.  Gaz. 

V.  Yale  Clock  Co.,  123  U.  S.  87;  s.  c,  870;    Barker  v.  Shoots,  18  Fed.  Rep. 

41  Pat  Off.  Gaz.  811.  647;  Peoria  Taijet  Co.  v.  Cleveland 

Nsw  Matter— Daiinitioii  of. — New  mat-  Target  Co.,  43  Fed.  Rep.  922;  Eachua 
ter  is  -anything  not  embraced  in,  or  v.  Broomall,  115  U.  S.  429. 
necessarily  flowing  from  the  invention  So  where  the  drawings  and  descrip- 
as  originally  described,  which  affects  tion  show  that  the  matter  embraced  in 
the  substance  of  the  invention  and  the  reissue  was  not  in  the  original 
might  have  been  the  subject  of  a  new  patent,  the  reissue  is  invalid.  Covell 
patent  Dederick  v,  Cassell,  9  Fed.  v.  Pratt,  18  Blatchf.  (U.  S.)  126;  s.  c, 
Rep.  306;  8.  c,  20  Pat  Off.  Gaz.  1233;  18  Pat  Off.  Gaz.  301;  s.  c,  5  Bann.  & 
Christman  v,  Rumsey,  17  Blatchf.  (U.  Ard.  Pat  Cas.  380;  s.  c,  2  Fed.  Rep.  359. 
S.)  148;  8.  c,  4  Bann.  &  Ard.  Pat.  Cas.  What  was  suggested  or  indicated  m 
506;  8.  c,  17  Pat  Off.  Gaz.  903;  Thomas  the  original  specification,  drawing  or 
V.  Shoe  Mach.  Co.,  3  Bann.  &  Ard.  Patent  Office  model,  is  not  to  be  con- 
Pat.  Cas.  138;  16  Pat.  Off.  Gaz.  541;  sidered  as  a  part  of  the  invention  in- 
Purviance  v.  Yerrington,  2  Bann.  &  tended  to  have  been  covered  by  the 
Ard.  Pat.  Cas.  237;  s.  c,  9  Pat.  Off.  original  patent,  unless  it  can  be'  seen 
Gaz.  689;  Siebert  etc.  Oil  Cup  Co.  v,  from  a  comparison  of  the  two  patents, 
Harper  etc.  Lubricator  Co.,  4  Fed.  that  the  invention  which  the  original 
Rep.  328.  patent  was  intended  to  cover,  embraced 

1.  See     cases    cited    in    subsequent  the  things  thus  suggested  or  indicated 

notes.  in  the  original  specification,  etc.,  and 

8.  Sickles  v,  Evans,  2  Cliff.  (U.  S.)  unless    the     original  specification    in- 

203;  8.  c,  2  Fish.  Pat  Cas.  417;  Sey-  dicated  that  those  things  were  embraced 

mour  V,  Osborne,  3  Fish.  Pat  Cas.  555;  in  the  invention  intended  to  have  been 

Cabart  v,  Austin,  2  Cliff.  (U.  S.)  543;  secured  in  the  original  patent    Parker 

8.  c,  2  Fish.  Pat  Cas.  543;  Knight  v.  etc.  Co.  v,  Yale  Clock  Co.,  123  y.  S. 

Baltimore  etc.  R.  Co.,  i  Taney  (U.  S.)  87. 

106;  8.  c,  2  Fish.  Pat  Cas.  i ;  Hoff-  liodAL— Under  this  ruling  the  office 

heins  v.  Brandt,  3  Fish.  Pat.  Cas.  218;  model  is  not  sufficient.    Flower  v.  De- 

Sarven  v.  Hall,  9  Blatchf.  (U.  S.)  524;  troit,i27U.S.s62;  s.  c,  43  Pat  Off.  Gaz. 

8.  c,  5  Fish.  Pat  Cas.  415;  s.  c,  i   Pat  1348;  Parker  etc.  Co.  v.  Yale  Clock 

Off.  Gaz.  437,  Kirlyv.  Dodge  etc.  Mfg.  Cfo.,  21  Blatchf.   (U.  S.)  485;  s.  c,  x8 

Co.,  10  Blatchf.  (U.  S.)  307;    s.  Cn  6  Fed.    Rep.    45;    probably     overruling 

Fish.  Pat.  Cas.  307;  s.  c,  3  Pat  Off.  Hendy  f.  Golden  State  etc.  Iron  Worics, 
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terms  or  language  from  that  which  is  used  in  the  original  patent.^ 

8  Sainr.  (U.  S.)  468;  s.  c,  17  Fed.  Repi  Gormulljr  etc.  Mfg.  Co., 34  Fed.  Rep.  896; 

515;  ReicBner  v.   Anness,   3   Bann.  &  Walker  v.  Terre   Haute,  44  Fed.  Rep. 

Ard.   Pat   Cas.   176;  s.  c,  13  Pat.  Off.  70;  Hubcl  v.  Waldie,  35  Fed.  Rep.  414; 

Gaz.  870;  Meyer  v.  Goodyear  etc.  Glove  Turner  etc.  Mfg.  Co.  v,  Dover  Stamp- 

Mfg.  Co.,  20  Blatchf.  (U.  S.)  91;  s.  c,  ing  Co.,  11 1  U.  S.  319;  National  Spring 

II  Fed.  Rep.  891.  Co.  v.  Union  etc.  Spring  Co.,  12  Blatchf! 

Drawing.— But  if   the  invention  at-  (U.  S.)  80;  Blackv.Thorne,  12  Blatchf. 

tempted  to  be  covered  appears  in  the  (U.  S.)  20. 

drawing,    it    is    sufficient.     Meyer   v,        ninitratlonaof  OhangasWliloliMay  or 

Goodvear    etc.    Glove    Mfg.    Co.,    20  May  Not  1m  Mads  in  tti«  BpaolfloationB. — 

Blatcnf.  (U.S.)  91;  s.  c,  22  Pat.  Off.  From  an  imperfect  description  of  one 

Gaz.  681 ',  8.  c,  II  Fed.  Rep.  891.  kind  of  machine  to  which  an  invention 

1.  French  v,  Rogers,  i  Fish.  rat.  Cas.  jnay  be  applied  to  another  kind  of  ma- 

133;  Tarr  v.  Folsom,  i  Holmes  (U.  S.)  chine.    Aultman  v.  Holley,  5  Pat.  Off. 

313;  s.  c,  I  Bann.  &  Ard.  Pat  Cas.  24;  Gaz.  3;  s.  c,  11   Blatchf.   (U.  S.)  317; 

s.  c,  5   Pat.    Off.  Gaz.  92;    Wells  v,  Dc  Florez  v.  Raynolds,  14  Blatchf.'Vu. 

Jaques,   i   Bann.  &  Ard.  Pat.  Cas.  60;  S.)  505;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas. 

Wonson  v.  Peterson,  3  Bann.  &  Ard.  292;  ratten  v.  Stewart.  7  Fed.  Rep.  215; 

Pat.  Cas.  249;   Carew  v.  Boston   etc.  Mfg.  Co.  v,  Thomas,  5   Fish.  Pat.  Cas. 

Fabric  Co.,  i  Holmes  (U.  S.)  45;  s.  c,  148;  St.  Louis  Stamping  Co.  v.  Quimby, 

5  Fish.  Pat.  Cas.  90;  s.  c,  i  Pat.  Off.  4  Bann.  &  Ard.  Pat.  Cas.  192;  s.  c,  16 

Gaz.  91 ;  Crompton  v.  Belknap  Mills,  3  Pat.  Off.  Gaz.  135. 
Fbh.  Pat.  Cas.  536;  Blake  v,  Stafford,        An  inserted  assertion  that  the  inven- 

6 Blatchf.  (U.  S.)  i95;Tucker  v.  Tucker  tion  belongs  to  a  certain  class  and  ac- 

Mfg.  Co.,  4  Cliff.  (U.  S.)  397;    B.  c,  3  complishes    a    certain   result,  does  not 

Fish.  Pat.  Cas.  294;  Morse  v.  Bain,  9  invalidate.  Reed  v.  Chase,  25  Fed.  Rep. 


West.  L.J.  106;  Stevens  v.  Pritchard,  94;  Patten  v,  Stewart,  18  Blatchf,  (U. 
10  Pat  Off.  Gaz.  50^:  Lorrilard  Co.  v,  S.)  561;  s.  c,  7  Fed.  Rep.  21c;  s.  c,  19 
McDowell,  1 1  Pat.  Off.  Gaz.  640;  Bridge    Pat.  Off.  Gaz.  997 ;  Doane  etc.  Mfg.  Co.  v. 


V,  Brown,  i  Holmes  (U,  S.)  53;  Snarls  Smith,  15  Fed.  Rep.  459;  s.  c,  24  Pat 

V,  Van  Nest,  3  Bann.  &  Ard.  Pat.  Cas.  Off.  Gaz.  302;  Schil linger  v.  Gunther, 

121;  s.  c,  13  Pat  Off.  Gaz.  772;  Atlantic  15  Blatchf.  (U.  S.)  303;  s.  c,  3  Bann.  & 

etc.  Powder  Co.  v.  Rand,  16  Blatchf.  Ard.  Pat  Cas.  491;  s.  c,  14  Pat  Off. 

(U.  S.)  250;  8.  c,  16  Pat  Off.  Gaz.  87;  Gaz.  713. 

8.  c,  4  Bann.  &  Ard.  Pat  Cas.  263;  St  OluuigtB  Allowable. — Changes  of  form 

Louis  Stamping  Co.  v,  Quimb^,  4  Bann.  where   form  is  not  essential.     Putnam 

6  Ard.  Pat  Cas.  192:  s.  c,  16  Pat.  Off.  v.  Hutchinson,  12  Fed.  Rep.  131;  Abbe 

Gaz.  135;  Thomas  v.  Shoe  Mach.  Co.,  v,  Clark,  3  Bann.  &  Ard.  Pat  Cas.  211; 

3  Bann.  &  Ard.  Pat.  Cas.  557;  s.  c,  16  s.  c,  13  Pat  Off.  Gaz.  274;  Decker  ir. 

Pat  Off.  Gaz.  541;  Christman  v.  Rum-  Grote,  10  Blatchf.  (U.  S.)  331;  s.  c,  6 

sey,  17  Blatchf.  (U.  S.)   148;    s.  c,  4  Fish.  Pat  Cas.  424;   s.  c,  3  Pat.  Off. 

Bann.  &  Ard.  Pat.  Cas.  506;  s.  c,  17  Gaz.  522. 

Pat  Off.  Gaz.  903;  Stephenson  v.  Sec-  Otherwise  where  the  change,  though 

ond  Ave.  R.  Co.,  ^  Bann.  &  Ard.  Pat.  slight,  is  a  substantial  one  producing  a 

Cas.  116;  s.  c,   I  Fed.  Rep.  416;  Tjrlpr  new  result     Kirby  v.  Dodge  etc.  Mfg. 

V.  Welch,  18  Blatchf.  (U.  S.)  209;  s.  c,  Co.,  10  Blatchf.  (U.  S.)  307; s.  c.,6Fish. 

3  Fed.  Rep.  636;  Wisner  v,  Dodds,  c  Pat  Cas.  156;  s.  c,  3  Pat  Off.  Gaz.  181. 

Bann.  &  Ard.  Pat  Cas.  447;  s.  c,  2  Fed.  Changing  the  relative  importance  of 

Rep.  781 ;    McCreary  v.  Pennsylvania  various  matters.     Broadnax  v.  Central 

Canal  Co.,  5  Fed.  Rep.  367;  Marks  v.  Stock  Yard  etc.  Co.,  4  Fed.  Rep.  214; 

Fox,  18  Blatchf.  (U.S.)  502;  s.  c,  6  Fed.  s.  c,   5  Bann.  &  Ard.  Pat  Cas.  609; 

Rep.  727;  Loercher  v.  Crandal,  11  Fed.  Poppenhausen  v,  Falke,  4  Blatchf.  (U. 

Rep.  872;  8.  c,  21   Pat  Off.  Gaz.  863;  S.)  493;   s.  c,  2  Fish.  Pat  Cas.  181; 

.  Strobridge  v.  Landers,  11   Fed.  Rep.  Robertson  v.  Secombe    Mfg.   Co.,  10 

880;  s.  C2I  Pat  Off. Gaz.  1027;  Scarlsv.  Blatchf.  (U.  S.)  481;  s.  c,  6  Fish.  Pat 

Worden,  11  Fed.  Rep.  501;  s.  c,  21  Pat  Cas.  268^  s.  c,  3  Pat  Off.  Gaz.  412; 

Off.  Gaz.  1955;    Puti^am   v.  Keystone  American  etc.  Pavement   Co.  v,  EUza- 

Bottle  Stopper  Co.,  38  Fed.  Rep.  234;  beth,  6  Fish.  Pat.  Cas.  424;  s.  c,  3  Pat 

Union  Paper  Bag  Mach.  Co.  v.  Water-  Off.  Gaz.  522. 

bury,  39  Fed.  Rep.  389;  Pope  Mfg.  Co.  V.  Or  the  drawing  in  immaterial  par* 
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{e)  Combination,  Process,  Product,  Machine.— A  patentee 

cannot  reissue  a  patent  for  a  combination  of  fewer  elements  than 
he  describes  and  claims  as  constituting  his  invention  in  his  orig- 
inal specification.^    A  patent  for  one  of  the  various  subjects  of 

ticulars.    Pearl  v.  Appleton  Co.,  3  Fed.  by    which    an    invention    originally 

Rep.  153;   8.  c,  5  Bann.  &  Ard.  Pat.  claimed  as  a  new  manufacture,  may  tie 

Cas.  533.  claimed  in  the  reissue  as  a  new  com- 

Or  staling  new  results.    Putnam  v.  bination.      Middletown    Tool    Co.    v. 

Yerrington,  a  Bann.  &  Ard.  Pat.  Cas.  Judd,  3  Fish.  Pat  Cas.  141. 

237;  6.  c,  o  Pat.  Off.  Gaz.  689.  Latest  Role  of  Bnprema  Court  Ortt* 

A  new  drawing  may  embrace  matter  lolling  Wliat  May  bo  Gontalnod  in  a  So- 
described  in  the  specifications.  Union  Israod  Patent. — ^Those  cases  in  which 
Paper  Bag  Co.  v.  Nixon,  6  Fish.  Pat.  this  court  has  held  reissues  to  be  in- 
Cas.  4^2;  Hank's  Case,  2  A.  L.  T.  129.  valid,  were  cases  where,  by  the  re- 

A  material  change  in  the  drawing  issued  patent,  the  scope  of  the  original 

not    warranted    by    the    specification,  was  so  enlarged  as  to  cover  and  claim 

must  not  be  made.    Floi^r  v.  Detroit,  as  a  new  invention    that  which  was 

127  U.  S.  563.  either  not  in  the  original  specification 

Adding  expositions  of  the  prior  state  as  a  part  of  the  invention  described, 

of  the  art.    Kearney  v.  Lehigh  Valley  or,  if  described,    was,  by  not    being 

R.  Co.,  32  Fed.  Rep.  320;  Adee  v.  Peck,  claimed,  virtually  abandoned  and  ded- 

42  Fed.  Rep.  497;  Turner  etc.  Mfg.  Co.  icated   to   public    use.     Andrews    v. 

V.  Dover  Stamping  Co.,  iii  U.  S.  319;  Hovey,  123  U.  S.  267. 

Robertson    v.    Secombe   Mfg.  Co.,  10  Even  where  the  invention  is  broader 

Blatchf.  (U.  S.)  481;  s.  c,  6  Fish.  Pat.  than  supposed  by  the  patentee  it  may 

Cas.  268;  s.  c,  3  Pat.-  Off.  Gaz,  412;  be  covered  by  the  reissue.    Tuttle  v» 

Yale  Lock  Mfg.  Co.  v.  Scoville  Mfg.  Loomis,   24  Fed.  Rep.  789 ;  s.  c,  30 

Co.,  18  BlatchH  (U.  S.)  248;  s.  c,  3  Pat.  Off.  Gaz.  344 ;  Jenkins  t;.  Stetson, 

Fed.  Rep.  288.  32  Fed.  Rep.  398 ;  Odell  v.  Stout,  22 

Introduction    of   the  word  "prefer-  Fed.  Rep.  159;  Loring  f.  Hall,  15  Pat. 

ablv'*  in  describing  certain  mechanical  Off.  Gaz.  471. 

details.    Timken  v,  Olin,  37  Fed.  Rep.  1.  Gill  v.  Wells,  22  Wall.  (U.  S.)  i ; 

205.  Washburn  etc.  Mfg.  Co.  v,  Fuchs,  16 

Correcting  the  spelling  of  patentee's  Fed.  Rep.  66x ;   Matthews  v,   Boston 

name.    Bignall  v,  Harvey,  18  Blatchf.  Mach.  Co.,  105  U.  S.  54;  s.  c,  21  Pat 

(U.  S.)  353;  6.  c,  4  Fed.  Rep.  334;  s.  c.  Off.  Gaz..  1349;  Johnson  v.   Flushing 


18  Pat.  Off.  Gaz.  1275.  etc  R.  Co.,  22  Pat.  Off.    Gaz.    329; 

But  having  described  certain  modifi-  Turrell  v.  Bradford,  23  Pat.  Off.  &az. 

cations  of  a  device,  and  stated  that  the  1623 ;  Grage  v.  Herring,  23  Pat  Off. 

invention  can  be  modified  "in  various  Gaz.  21 19;  s.  c,  107  U.  S.  641 ;  Yale 

other  equivalent  ways,  such  as  would  Lock  Mfg.   Co.  v,  James,   125   U.  S. 

suggest   themselves  to  any  intelligent  447 ;  Brewster  v.  Shuler,  37  Fed.  Rep. 

"    '  785; :  _  _ 

introduced  and  called  new  inventions.  398;  Neacy  v,  AUis,  13  Fed.  Rep.  874; 


mechanic,"   other    modifications    were    785;  Jenkins  v.  Stetson,  32  Fed.  Rep. 


Held^  that  the  reissue  was  void.    Phila-    s.  c,  22  Pat  Off.  Gaz.  1621 ;  Cammeyer 
delphia   Novelty  Mfg.  Co.  v.  Rouse,  39    v,  Newton,  4  Bann.  &  Ard.  Pat.  Cas. 


Fed.  Rep^273,     Compare  Broadnax  v,     159;  Redmond  v,  Parham,  16  PatOff. 

Gaz.  3i         ~  '  ' 

214;  6.C.,  5  Bann.  &  Ard.  Pat.  Cas.  609;     Pat.  Cas.  565. 


Central   Stock   Yard  Co.,  4  Fed.  Rep.     Gaz.  359;  Hale  v.  Stimpson,  2  Fish. 


t>unbar    v.    White,  4   Woods  (U.  S.)         Where  the  original  patent  does  not 

116;  s.  c,  15  Fed.  Rep.  747;  s.  c,  23  suggest  that  a  part  is  a  distinct  inven- 

Pat.  Off.  Gaz.  1446.  tion,  the  patent  cannot  be  reissued  to 

Omitting  ambiguous  or  substituting  cover  that    part.     Blackman  r.  Hib- 

clear  words  and  phrases  not  forbidden,  bier,  17   Blatchf.   (U.   S.)333;s.  c,  4 

Atlantic  etc.  Powder  Co.  v.  Goodyear,  Bann.  &  Ard.  Pat  Cas.  641 ;  s.  c,  17 

1;  Bann.  &  Ard.  Pat.  Cas.   i6x;  s.  c,  13  Pat.  Off.  Gaz.  107. 
Pat.  Off.  Gaz.  45;  Draper  v,  Potomska       Comblnod  in  a  Poonllar  Manner. — A 

Mills,  3  Bann.  &   Ard.  Pat  Cas.  214;  claim  for  a  combination  of  parts  com- 

8.  c,  13  Pat  Off.  Gaz.  276.  bined  in  a  certain  way  cannot  be  re- 

A  change  in  the  wording  of  a  claim  issued  without  restriction.    McMurray 
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invention,  which  describes  another  as  the  invention  of  patentee, 
may,  however,  be  reissued  to  embrace  the  other  also.* 

V.  Mallory,  iii  U.  S.  97;  s.  c,  27  Pat.  497;  Mc Williams  Mfg.    Co.  v.  Blun- 

Off.  Gaz.  915.  dell,  aa  Pat.  Off.  Gaz.  177;  Woodward 

BalMrtltatioii  of  Element. — A  substi-  v.  Dinsmore,  4  Fish.  Pat.  Cas.  163. 
tution  of  another  element  for  the  one  1.  Procees. — A  patent  for  a  process 
originally  contained,  and  not  being  an  may  be  reissued  for  a  process  and  pro- 
equivalent  therefor,  is  not  allowable,  duct.    Tucker  v.  Dana,  7  Fed.  Rep. 
Blackman  v.  Hibler,  17  Blatchf.  (U.  213;   Merrill  v,  Yeomans,  1   Holmes 
S.)  333;  s.  c,  4  Bann.  &  Ard.  Pat.  Cas.  (if.  S.)  33X;  s.  c,  i  Bann.  &  Ard.  Pat 
641 ;  s.  c,  17  Pat.  Off.  Gaz.  107 ;  Na-  Cas.  47 ;  s.  c,  5  Pat.  Off.  Gaz.  a67. 
tional  Spring  Co.  v.  Union  Car  Spring  Limitation. — But  not  where  the  pro- 
Co.,  13  Blatchf.  (U.  S.)  80;  Decker  v.  dtict  is  not  set  forth  as  an  invention  of 
Grote,  10  Blatchf.  (U.  S.)  331 ;  s.  c,  6  the    patentee.    Atlantic   etc.   Powder 
Fish.  Pat.  Cas.  143 ;  Gallahue  v.  But-  Co.  v.  California  ete.  Powder  Works, 
terfield,  10  Blatchf.  (U.  S.)  236;  s.  c,  98  U.  S.  126;  s.  c,  15  Pat.  Off.  Gaz. 
6  Fish.  Pat.  Cas.  203 ;  s.  c,  2  Pat  Off.  289. 
Gaz.  648.  Frodnet. — A  patent  for  an  article  in 

Under  this  doctrine  a  patent  for  a  a  certain  form,  cannot  be  reissued  to 

combination  in  which  one  or  more  of  claim  the  article  without  limitation  of 

the  elements  was  described  and  treated  form.    Vacuum  Oil  Co.  v.  Buffalo  etc 

as  a  separate  invention,  the    reissue  Oil  Co.,  22  Blatchf.  (U.  S.)266;s.  c, 

may  claim  the  various  elements  thus  20  Fed.  Rep.  850 ;  s.  c,  28  Pat.  Off.  Gaz. 

described.     Wheeler  v.  Clipper  Mower  iioi.    Or  an  article  made  by  a  certain 

etc.  Co.,  10  Blatchf.  (U.  S.)  i8x ;  s.  c,  process,  to  the  same  made  by  any  pro- 

6  Fish.  Pat  Cas.  i ;  s.  c,  2  Pat.  Off.  cess.      Cochrane     v.     Badische     etc 

Gaz.    442 ;     Battin    v.    Taggert,     17  Fabrik,  iii  U.  S.  203 ;  s.  c,  27  Pat.  Off. 

How.  (U.  S.)  74;  Wheeler  v  McCor-  Gaz.  813.    Or  for  all  purposes.     Fran- 

mick,  II   Blatchf.  (U.  S.)  334;s.  c,  6  cis  v.  Mellon,  5   Fish.  Pat  Cas.  153; 

Fish.  Pat  Cas.  551 ;  s.  c,  4  Pat  Off.  s.  c,  i  Pat  Off.  Gaz.  48. 

Gaz.  692 ;  Bantz  v.  Frantz,  105  U.  S.  But  the  product  and  process  may  be 

i6o;s.  c,  21  Pat  Off.  Gaz.  2037;  Gal-  both  claimed  if  both  were  described, 

lahue  V.  Butterfield,  10  Blatchf.  (U.  S.)  Badische  etc.  Fabrik  v,  Hamilton  Mfg. 

232;  s.  c,  6  Fish.  Pat.  Cas.  203 ;  s.  c,  Co.,  3  Bann.  &  Ard.  Pat.  Cas.  235 ;  s.  c, 

2  Pat  Off.  Gaz.  64J ;  Jordon  v.  Dob-  13  Pat  Off.  Gaz.  273 ;   Badische  etc 

son,  4  Fish.  Pat  Cas.  232;    Chicago  Fabrik  v,  Higgin,  15  Blatchf.  (U.  S.) 

Fruit  House  v.  Busch,  2  Biss.  (U.  S.)  290;  s.  c,  3  Bann.   &  Ard.  Pat.  Cas. 

472;   s.    c,   4   Fish.    Pat    Cas.    395;  ^462;  s.  c,  i4Pat  Off.  Gaz.  414;  Holmea 

Jenkins  v.  Stetson,  32  Fed.  Rep.  3^;  v.  Dunham  etc.  Mfg.  Co.,  20  Blatchf. 

Dunbar  v.  White,  4    Woods    (U.  S.)  (U.  S.)  I23;s.c.,9  Fed.  Rep.  757.     But 

116;  8.  c  15  Fed.  Rep.  747;  s.  c,  23  not  otherwise.    Averill  etc.  Paint  Co. 

Pat  Off.  Gaz.  1446.  v.  National  etc.  Paint  Co.,  20  Blatchf. 

And   this   doctrine   permits   a  sub-  (U.  S.)  42;  s.  c,  9  Fed.  Rep.  462;  s.  c, 

combination  which  is  shown   by  the  22  Pat.  Off.  Gaz.  585. 

specifications    or    drawings,  to    have  Ifaohine  and  Prooesi. — A  process  and 

been  part  of  the  original  invention,  to  a  machine  for   applying  the  process 

be  claimed  in   a    reissue.    Kerosene  are  not  necessarily  one  and  the  same 

Lamp  Heater  Co.  v,  Littell,  3  Bann.  &  invention.    They   are    generally  dis- 

Ard.  Pat  Cas.  512 ;  s.  c,  13  Pat.  Off.  tinct  and  different     James  v,  Camp- 

Gaz.  1009;  Chnstman  v.  Rumsey,  tj  bell,  104  U.  S.  356;  s.  c,  21  Pat.  Off. 

..Blatchf.  (U.  S.)  148;  s.  c,  4  Bann.  &  Gaz.  337;  Giant  Powder  Co.  v.  Cali- 

Ard.  Pat   Cas.  506;  s.  c,  17  Pat  Off.  fornia  Powder  Works,  28  U.  S.  136. 

Gaz.  903;  Dederick  v,  Cassell,  9  Fed.  And  the  question  whether  a  patent 

Rep.  306;  8.  c,  20  Pat  Off.  Gaz.  1233;  describing  both  and  claiming  one,  can 

Turrell  v.  Spaeth,  3  Bann.  &  Ard.  Pat  be  reissued   to    cover  both,  depends 

Cas.  458.  upon  the  fact  whether  the  two  are  one 

An  omission  in  a  combination  of  a  and    the    same    invention.    Wing   v. 

merely  incidental  feature  of   the  in-  Anthony,  106    U.    S.    142;    Clark    v. 

rention,  included  by  accident  in  the  Kennedy  .Mfg.  Co.,  14  Blatchf.  (U.  S.) 

original  patent,  does  not  invalidate  the  79;  s.  c,  2  Bann.  &  Ard.  Pat  Cas.  479; 

reissue.    Adee  v.  Peck,  4a  Fed.  Rep.  s.  c,  11  Pat  Off.  Gaz.  68;  Campbell  9. 
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(/)  Estoppel — (i)  By  Matters  in  the  Application  far  a 
Patent. — ^A  claim  cannot  be  incorporated  in  a  reissued  patent 
which  embraces  matter  disclaimed  in  the  original  application.^ 

(2)  By  Abandonment. — Where  the  purpose  of  the  reissue  is  to 
enlarge  the  claim,  the  application  must  be  made  within  a  reason- 
able  time  after  the  g^ranting  of  the  patent' 

James,  104  U.  S.  356;  s.  c^  ai  Pat  Off.  horn  v.  Saginaw  Barrel  Co.,  119  U.  S. 

Gaz.  337;    Eachus  v.  Broomall,   115  664;  Dobson  v.  Lees,  30  Fed.  Rep.  633. 

U.  S.  429;  8.  c,  33  Pat  Off.  Gaz.  1265 ;  This  admission  cannot  be  contradict- 

Brainard  v.  Gramme,  ao  BlaCchf.  (tj.  ed  or  withdrawn  by  the  patentee.  Mof- 

S.)  530;  8.  c,  X2  Fed*  Rep.  621 ;  New  fitt  v,  Rogers,  18  Fed.  Rep.  147;  Craw-. 

v.  Warren,  22  Pat  Off.  Gaz.  587.  ford  v.  Heyginger,  123  U.  S.  589;  s.  c, 

1.  Streit  V,  Lanter,  11  Fed.  Rep.  309;  42  Pat.  Off.  Gaz.  197. 

Leggett  V.  Avery,  loi  U.  S.  250;  s.  c.  Various  Llmlt&ttona  HaTe  Been  Mada 

17  Pat.  Off.  Gaz.  445;  Putnam  v,  Tink-  to  Tbla  Doctrina. — Yale  Lock  Mfg.  Co. 

ham,    4    Fed.  Rep.    411;    Putnam    v.  v.  Norwich  Nat.  Bank,  19  Blatchf.  (U. 

Hutchinson,  12  Fed.Rep.  127;  Edgarton  S.)  123;  s.  c,  6  Fed.  Rep.  377;  Morej 

V,  Furst  etc.  Mfg.  Co.,  10  Biss.  (U.  S.)  v,  Lockwood,  8  Wall.  (if.  S.)  230;  Shoe 

402;  s.  c,  9  Fed.  Rep.  450;  s.  c,  21  Pat  Tip  Co.  v.  Protector   Co.,  2  Bann.  & 

Off.  Gaz.  251;   Beecher  Mfg.  Co.  v,  Ard.  Pat.  Cas.  561;  Lee  v.  Walsh,  15 

Atwater  Mfg.  Co.,  114  U.  S.  523;  Fink  Pat.  Off.  Gaz.  563;  Stutz  v,  Armstrong, 

v.  Doty,  13  Pat.  Off.  Gaz.  322;  Wicks  20  Fed.  Rep.  843. 

V.  Stevens,  2  Wood  (U.  S.)  3x0;  s.  c,  2  Application  was  made  May  9th,  1874, 

Bann.  &  Ard.  Pat.  Cas.  310.  containing  a  broad  claim,  the  applica* 

These    cases    apparently  oTerruled  tion  was  rejected  and  new  applications 

Kells  V.  McKenzte,  9  Fed.  Kep.  284;  s.  claiming  combinations  of  mechanism 

c,  20  Pat  Off.  Gaz.  1663.  were    filed;    this    application   pending 

Acquiescence    \t/  rejection    by    the  from  March  12th,  1875,  to  September 

Patent  Office  disclaims  the  matter  re-  25th,  1877,  <^^^®  when  original  patent 

jected,  which  cannot  afterwards  be  in-  was  issued;  shortly  after  the  applicant 

corporated    in    a    reissue.    Boland   v,  reissued  with   a  claim  similar  to  the 

Thompson,  26  Fed.  Rep.  633;  Arnheim  broad    claim    in   his   first  application. 

V,  Finster,  26  Fed.  Rep. -277;  Dobson  v.  Reissue  held  invalid.    Yale  Ix>ck  Mfg. 

Lees,  30  Fed.  Rep.  625.  Co.  v,  Berkshire  Nat.  Bank,  135  U.  S. 

It  is  sufficient  to  prevent  the  incor-  342.                    , 

poration  of  a  matter  in  a  reissue  that  OanoeUation  of  Claim  from  lUfimdflr- 

the  original  patent  in  its  specification  itaading  Official  Aotton. — Where,  how* 

•hows  that  it  was  not  intended  to  em-  ever,  the  action  of  the  Patent  Office  did 

ploy  it.    James  v.  Campbell,  104  U.  S.  not  require  an  abandonment  of  part  of 

356;  s.  c,  21  Pat.  Off.  Gaz.  337;  Edgar-  the  invention  as  claimed  in  the  original 

ton  V.  Furst  etc.  Mfg.  Co.,  10  Biss.  (U.  application,  cancellation  of  the  claims 

S.)  402;  8.  c,  9  Fed.  Rep.  450;   s.  c,  21  for  such  part  on  a  misapprehension  of 

Pal.  Off.  Gaz.  261;  Doaneetc.  Mfg.  Co.  the  action  does  not  estop  the  patentee 

V.  Smith,  15  Fed.  Rep.  459.  from    reissuing    to    cover    this     P^rt. 

Daniels  v.  Chesterman,  13  Pat.  Off.  Hutchinson  v,    Everett,  33  Fed.   Rep. 

Gaz.  4;   Eames  v.  Andrews,  122  U.  S.  502;  Yale  Lock  Mfg.  Co.  v. New  Haven 

40;   Y  ale  Lock  Mfg.  Co.  v.  James,  22  Sav.  Bank,  32  Fed.  Rep.  167. 

6latchf.  (U.  S.)  294;  6.  c,  20  Fed.  Rep.  S.  Miller  v,  Bridgeport  Brass  Co.,  104 

903;  Sheppard  v,  Carrigan,  116  U.  S.  U.  S.  350;  s.  c,  21  Pat.  Off.  Gaz.  201; 

593;  s.  c,  34  Pat  Off.  Gaz.  11 19;  Toep-  Matthews  v.  Boston  Mach.  Co.,  105  U. 

fer  V,  Goetz,  31  Fed.  Rep.  913;  s.  c,  41  S.  54;  Heald  v.  Rice,  104  U.   S.  737; 

Pat.  Off.  Gaz.  933;  Lee  v.   Walsh,  15  Bantz  v.  Frantz,  105  \\.  S.  160;  s.  c,  21 

Pat.  Off.  Gaz.  563;  Prietz  v.  Bransford,  Pat.  Off.  Gaz.  2037;  Johnson  v.  Flush- 

31  Fed.  Rep.  458;  Putnam  v.  Hutchin-  ing  etc.  Co.,  lo^  U.  S.  539;  s.  c,  22  Pat 

son,  II  Biss.  (U.  S.)  233;  s.  c,  12  Fed.  Off.  Gaz.  329;  Moffit  v.  Rogers,  106  U. 

Rep.  127;  J?« /<ir/€  Hatchman,  3  Mac-  S.  423;   s.  c,  23    Pat.    Off.  Gaz.  270; 

key  (U.  S.)  28(8;  s.  c,  26  Pat.  Off.  Gaz.  Gage  w.  Herring,  107  U.  S.  640;  s.  c,  23 

738;  Blades  v.  Rand,  27  Fed.  Rep.  93;  Pat  Off.  Gaz.  21 19;  Ives  v,  Sargent,  17 

Ives  V.  Sargent,  1x9  U.  S.  652;  Harts-  Fed.  Rep.  447;  Shirley  v.  Mayer,  25 
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(^)  Reasonable  Time  Applying  for  Reissue.— What  is  a 

reasonable  time  within  which  to  apply  for  a  reissue  in  which  the 
claims  are  broadened,  is  a  question  to  be  decided  upon  the  facts 
of  every  case.^  From  analogy*  the  space  of  two  years  has  been 
suggested  in  several  cases,  but  cases  where  a  less  time  has  been 
held  to  be  excessive  and  a  greater  time  excusable,  have  been 
decided.' 


Fed.  Rep.  38;  Wordeno.  SearU,  121  U.  take  has  occurred  .  .  .  such  as  a 
S.  14;  Drjfoos  V,  Wiese,  19  Fed.  Rep.  court  of  chancery,  in  cases  within  its 
315;  Rayeretc.  Mach.  Co.  v,  American  ordinary  jurisdiction  would  correct.** 
rrinting  Co^  19  Fed.  Rep.  428;  Amerl-  Miller  v.  Bridgeport  Brass  Co.,  104  U. 
can  etc.  Boring  Co.  v.  Sheldon,  25  Fed.  S.  350;  s.  c.,21  Pat.  Off.  Gaz.  20X. 
Rep.  768 ;  Reed  v.  Chase,  2c  Fed.  Rep.  Bub-eomblnatioiii.— This  rule  applies 
9^;  Asmus  V.  Alden,  27  Fed.  Rep.  684;  to  claims  for  sub-combinations  which 
Schultzo.  Ostrander,  27  Fed.  Rep.  295;  can  only  be  introduced  Into  a  reissue 
Hoe  V,  Knap,  27  Fed.  Rep.  204;  Cur-  when  the  application  claiming  them  is 
lan  V.  St.  Louis  Refrigerator  etc.  Co.,  made  within  a  reasonable  time  and  no 
29  Fed.  Rep.  320:  Electric  Gas  Light-  intervening  rights  have  accrued, 
ing  Co.  V.  Tiltotson,  21  Fed.  Rep.  56S;  Hubel  v,  Dick,  28  Fed.  Rep.  132;  Stiles 
Electric  etc.  Lighting  Co.  v.  Smith  etc.  v.  Rice,  29  Fed.  Rep.  445. 
Electric  Co.,  23  Fed.  Rep*  195;  Electric  This  rule,  of  course,  does  not  applj 
Gas  L^hting  Co.  v,  Boston  Electric  where  the  reissue  merely  describes  the 
Co., 29 Fed.  Rep.  455;  Consolidated  Oil  device  more  specifically.  Hicks  v. 
Well  Facker  Co.  v.  Galey,  38  Fisd.  Rep.  Otto,  19  Fed.  Rep.  749. 
918;  WoUensak  tr.  Reiher,  115  U.  S.  96;  The  CompariMn  Ii  Between  the  Orlgl- 
Mahnv.  Harwood,  112  U.  S.  354;  Ives  nal  and  tlM  Last  Relsfne. — In  order  to 
V.  Sargent,  119  U.  S.  652;  Gage  v,  take  advantage  of  a  prior  reissue  to 
Kellogg,  23  Fed.  Rep.  891;  Woostertr.  show  that  there  had  been  no  delay  in 
Handy,  21  Fed.  Rep.  51;  Scrivner  v,  applying  to  broaden  the  claim,  this  re- 
Oakland  Gas  Co.,  22  Fed.  Rep.  98;  issue  must  be  put  in  evidence;  other- 
Holt  V.  Keeler,  13  Fed.  Rep.  464.  wise  the  comparison  will  be  made  with 

There  must  be  "a  clear  mistake  inad-  the  original   patent,   and  the  time  be- 

Tertently  committed  in  the  wording  of  tween  its  issue  and  the  application  for 

the   claims"    to    authorize    a    reissue  the  reissue  considered  in  determining 

broadening  the  claims.     Haber  v.  Nel-  plaintiff's    laches.     Hoskin   v,  Fisher, 

son  Mfg.  Co.,  38  Fed.  Rep.  830;  Mahn  125  U.  S.  217. 

V,  Harwood,  112  U.  S.  354;  Dunham  v.  Original  Lettan  Patent  Whan  Buit  la 

Dennison  Mfg.  Co.,  40  red.  Rep.  667.  on  Ralitued  Lattart  Patent.— Where  the 

But  where  a  feature  incorporated  plaintiff  fails  to  introduce  into  evidence 
into  the  claim  Is  evidently  "an  incidental  the  original  letters  patent,  they  may 
and  preferable  feature  of  the  invention"  be  introduced  by  the  defendant  Par- 
it  is,  as  such,  a  mistake,  and  the  speci-  ker  etc.  Co.  v,  Yale  Clock  Co.,  18  Fed. 
fication  may  be  amended  to  omit  it  as  Rep.  43. 

an  element.     Adee  v.  Peck,  42  Fed.  1.  Mahn  v.  Harwood,  112  U.  S.  354^ 

Rep.  497.  Robinson  on   Patents,  vol.  3,    p.  405; 

**The  claim  ofaspecific  device  or  com-  Western     Union     Tel.    Co.  v,   Balti- 

bination,  and  an  omission  to  claim  other  more  etc.  Co.,  25  Fed.  Rep.  30;  Stutz  v. 

devices  or  combinations  apparent  on  Armstrong,  20  Fed.  Rep.  843. 

the  face  of  the  patent,  are  in  law  a  S.  The  time  allowed  for  public  use  of 

dedication  to  the  public  of  that  which  an  invention  before   application    for  a 

it  not  claimed.    •    .    .    This  legal  ef-  patent.    U.  S.  Rev.  Stat.,  ^  4886.  Asmut 

feet  of  the  patent  cannot  be  revoked  v.  Alden,  27  Fed.  Rep.  684;     Robinson 

unless  the  patentee  surrenders  it,  and  on  Patents,  vol.  3,  p.  406. 

proves  that  the  specification  was  framed  An  excuse  for  a  delay  of  over  two 

Dy  rod  accident,  inadvertence  or  mis-  years  must  be  clearly  shown.    Ives   v, 

take,  and  this  should  be  done  with  all  Sargent,  119   U.  S.  652;  s.  c,  38  Pat. 

doe  diligence  and  speed.    .    .    .    Now  Off.  Gaz.  x8i. 

we  do  not  deny  that  a  claim   may  be  8.  Robinson  on  Patents*  v«l.  3,  p.  406. 

enlarged  in  a  reissued  patent;  but  this  Enlarged  Clalma  Orer  Two  Tean — 

maj  only  be  done  when  an  actual  mis-  BeUuroe  Xn^alld.^ Enlarged  claims  de- 
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(A)  Partial  Invalidity.— The  fact  that  some  of  the  claims 
of  a  reissue  are  invalid  for  any  cause  does  not  make  the  reissue 
invalid.^    They  may  be  disclaimed  as  in  an  original  patent!* 

(i)  Reissued  Patent. — The  reissued  patent  extends  only  for 

the  remainder  of  the  term  of  the  original,'  which  may,  if  there  are 

several  separate  and  distinct  parts,  be  reissued  in  several  separate 

.  parts.^    The  various  requisites  to  the  grant  of  an  original  patent 

ciared  invalid  when  reissue  is  granted  noticed  the  defect,  and  where  his  ad- 
over  two  years  after  the  date  of  origi-  ministrator  had  used  due  diligence.  Pe- 
nal.  Three  and  six  years.  American  oria  Target  Co.  v.  Cleveland  Target 
Co.  V,  Sheldon,  17  Blatchf.  (U.  S.)  Co.,  43  Fed.  Rep.  93a. 
208  ;  over  ten  years  and  intervening  What  Ar«  Hot  OooA  Breniwi  fbr  LMk 
rights.  Hudnut  v.  Lafayette  Horn-  of  DUlganea  In  ApiklylBg  fbr  BelaaiM.— 
iny  Mills,  36  Fed.  Rep.  636;  two  Where  the  patentee  was  a  foreigner 
years  and  two  months  reissue  in-  not  familiar  with  the  English  language, 
valid.  Phillips  v.  Risser,  36  Fed.  Rep.  and  applied  immediately  on  becoming 
308.  Other  spaces  of  time.  Tubular  cognizant  of  the  defect.  Boland  9. 
Rivet  Co.  V,  Copeland,  •  26  Fed.  Rep.  Thompson,  36  Fed.  Rep.  633. 
706;  Gage  V.  Kellogg,  36  Fed.  Rep.  342;  Ignorance  of  the  law  on  the  part  of 
Hubel  V,  Dick,  38  Fed.  Rep.  656;  Tut-  the  patentee.  Haines  v.  Peck,  36  Fed. 
tie  V.  Loomis,  34  Fed.  Rep.  7^;    Cur-  Rep.  635. 

ran  v,  St.  Louis  Refrigerator  etc.  Co.,  1.  Gage  v.  Herring,  107  U.  S.  641; 

29  Fed.  Rep.  320;  Schickle    etc.  Iron  s.  c,  33  Pat.  Off.  Gaz.  3119;    Dunham 

Co.  V.  South  St  Louis  etc.  Co^  29  Fed.  v.  Dennison  Mfg.   Co.,  40  Fed.  Rep. 

Rep.  866;    WoUensak  v,    Sargent,  33  667;  Tyler  v,  Galloway,  i3  Fed.  Rep. 

Fed.  Rep.  Sao;    Philadelphia  Novelty  567;  s.  c,  33  Pat.  Off.  Gaz.   3073;  Reed 

Mfg.  Co.  V.  K0U88,  39  Fed.  Rep.  373.  v.  Chase,  35  Fed.  Rep.  94;  s.  c,  33  PaL 

BnlajTf  6d  dalnu  Und«r  Two  Tean  S«-  Off.  Gaz.  996;   American   etc    Boring 

laane  Invalid. — One  year,  nine  months,  Co.  v.  Sheldon,  35  Fed.  Rep.  768;    s.  c, 

ten  days  and  intervening  rights,  and  the  33  Pat  Off.  Gaz.  1598;  Reay  v,  Raynor, 

fact  that  the  inadvertence,  accident  or  33  BlatchC  (U.  S.)  13;   s.  c,   19  Fed. 

mistake  was  readily  discernible.     Am-  Rep.  308;  Dryfoos  f^.  Wise,  23  Blatcfa£ 

ham  V,  Finster,  34  Fed.  Rep.  376;  s.  c,  (U.  S.)  19;  s.  c,  19  Fed.  Rep.  315;  s.  &» 

26  Fed.  Rep.  377.  ,36  Pat.  Off.  Gaz.  639;    Havemeyer  9. 

Enlarged  dalnu,  Reisraa  VaUd. — An  Randall,  31  Fed.  Rep.  ±0^;    Hayes  v. 

application  filed  within  two  months  was  Bickelhoupt,  33  Blatchf.  (U.  S.)  46);  «• 

h^ld  sufficiently  diligent     Russell  v.  c,  31  Fed.  Rep.  566;  Word  v.  Packer, 

Laughlin,  36  Fed.  Rep.  699;  McArthur  17  Fed.  Rep.  650;  Cote  v,  Moffitt,  15 

V.  Brooklyn  etc.  Supply    Co.,  19  Fed.  Fed.  Rep.  345;  Starrett  v,  Athol  Mach. 

Rep.  363.  Co.,  14  Fed.  Rep.  910;  s.  c,  33  Pat.  0£ 

An  application  filed  within  less  than  Gaz.   1739;    Schlllinger  v,   Greenway 

a  month  of  two  years  after  the  granC  of  Brewing  Co.,  17  Fed.  Rep.  344;  s.  c,  24 

tiie  original  was  held  valid,  there  being  Pat.  Off.  Gaz.  495. 

no  Intervening  rights.    Stutz  v.  Arm-  S.    O'Reilly    v,    Morse,      15    How. 

strong,  20  Fed.  Rep.  843.  (U.  S.)  63;  Yale  Lock    Mfg.    Co.  v. 

Fourteen  months  and  the  patent  pre-  Sargent,  117  U.  S.  553;    SchilUn|Kr  v. 

viously      sustained.        Hammerschlay  Gunther,  17  Blatcht  (U.  S.)  69;  Tyler 

Mfg.  Co.  V,  Spaulding,  35  Fed.   Rep.  v.  Galloway,  I3  Fed.  Rep.  567. 

67.  S.  Wood  worth    v.  Stone,    3    Story, 

Question  of  Law.— What  is  a  reason-  (U.  S.)  749;    s.  c,  3  Robb  Pat  Cat. 

able  time  is  a  question  of  law,  and  can  396;     Whitely  v.    Fisher,  4   Fish.  Pat 

be  determined  by  the  courts  by  com-  Cfas.  348;  House  v.  Younff,  3  Fish.  Pat. 

paring  the  original  and  reissued  patents  Cas.  335;  Stanley  v,  Whipple,  3  Mc* 

and  th)e  records  of  the  Patent  Office  Lean  (U.  S.)  35;    Shaw  v.  Cooper,  7 

when  presented  for  record.      Western  Pet.'  (U.  S.)  393;  s.  c,  1  Robb  Pat  Cm^ 

Union  Tel.  Co.  i».  Baltimore  etc.  Tel.  643  ;  Grant  i».  Raymond,  6  Pet  (U.S.) 

Co.,  25  Fed.  Rep.  30.  3x8;   s.    c,    i    Robb    Pat    Cas.   604; 

Good  Bzonse  for  LacliM.— Sickness  of  Whitely  v.   Fisher,  4  Fish.  Pat  Gas. 

patentee  at  time  of  grant  of  patent,  and  348. 

his  closely  following  death  after  he  had  4.  Selden     v.   StockweU  etc.    Gas 
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attach  to  a  reissue,^  which  has  all  the  attributes  of  an   original 
patent.* 

V.  HOTZLTT — 1.  Seflnition  of  Patentable  Hoveltyi  —  Patentable 
novelty  is  something  new  invented  ?  a  thing  which  did  not  ex- 
ist before,  differing  from  all  other  things  in  its  structure,  movement 
or  effect,  by  reason  of  the  introduction  of  some  new  mechanical 
combination  or  principle,*  a  substantial  difference  in   principle 

Burner  Co.,  19  Blatchf.  (U.  S.)  544;  8.  power,    but  consists  in    the  mode  of 

c,  9  Fed.  Rep.  390;    s.  c,   20  Pat  Off.  applying    or    contriving     mechanical 

Gaz.    1377;     V^oodworth    v.    Hall,    i  powers  to  produce  a    certain    result 

Woodb.  &  M.  (U.  S.)  248;  8.  c,  2Robb  Smith  v.  Pearce,  2  McLean  (U.  S.) 

Pat  Cas.495.  176;  s.  c,  2  Robb  Pat  Cas.  13;  Dun« 

1.  See  Whiteley  v,  Fisher,    4  Fish,  bar  v.  Marden,  13  N.  H.  311. 

Pat  Cas.  2^;     Woodworth  v.  Hall,  i  It  is  not  a  new  principle  in  the  ab- 

Woodb.  &M.  (U.  S.)  248;  s.c.,2  Robb  stract  sense  but  a  new  combination  or 

Pat.   Cas.    495;     Hartshorn    v.  Eagle  mode.      Hotchkiss    v.    Greenwood,   4 

Shade   Roller  Co.,    18  Fed.    Rep.  90;  McLean  (U.  S.)  456. 

Burr  V.  Durjee,  2  Fish.  Pat.  Cas.  275;  To  be  new  in  the  sense*  of  the  Pat- 

Wisner  v.  Grant,  7    Fed.  Rep.'  922;  ent  Law,  there  must  be  a  discovery  of 

Carroll  v,  Morse,  9  Pat  Off.  Gaz.  483;  new  principles,  or  the  employment  of 

Carleton  v,  Bokee,  17  Wall.  (U.  S.)  463;  old  ones  in  a  new  proportion,  in  a  new 

Sergeant  v.  Burse,  10  Pat.  Off.  Gaz.  process  or  to  a  new  purpose.     H olden  t^* 

28c;  Jones  V.  McMurrv,  2  Hughes  (U.  Curtis,  2  N.  H.  61.    See  Bell  v.  Dan- 

S.)  527;  s.c,  3  Bann.  &  Ard.  Pat  Cas.  iels,*x  Bond  (U.  S.)  212;  •.  c,  i  Fish. 

130;  Frinck  V,  Doty,   14  Pat.  Off.  Gaz.  Pat.  Cas.  372. 

157;  Shaw  V.  Colwell  Lead  Co.,<xi  Fed.  A  new  application  of  a  principle  by 

Rep.  711;  8.  c,  20  Blatchf.  (U.  S.)  417;  new  mechanical  contrivances  and  ap- 

Newton  v,  Mfg.  Co.,  119  U.  S.  373;  ••  paratus,  by  means  of  which- a  new  and 

c,  58  Pat  Off.  Gaz.  104.  beneficial  result  is  produced  in  the  use 

S.  French  v,  Rogers,  i  Fish.  Pat.  Cas.  of  an  article  to  which  it  has  thus  been 

133;  Morse  v.  Balne,  9  West  L.  J.  106.  applied,  is  patentable.    Silsby  v.  Foote, 

S.  See  Invention,  vol.  11,  p.  780.  i  Blatchf.  (U.  S.)  445;  Aff'&r  14  How. 

Articles  may  be  new  in  the  commer-  (U.  S.)  218;  Mowry  o.  Whitney,  5 
dal  sense  when  they  are  not  new  in  Fish.  Pet.  Cas.  C15. 
the  sense  of  the  Patent  Law.  New  Novelty  in  principle  may  consist  in  ft 
articles  of  commerce  are  not  patentable  new  and  valuable  mode  of  applying  an 
as  new  articles  of  manufacture,  unless  old  power;  effecting  it,  not  merely  by 
it  appears  in  the  given  case  that  the  a  new  instrument  or  form  of  the  ma- 
producUon  of  the  new  article  involved  chine,  but  by  something  giving  a  new 
the  exercise  of  invention  or  discovery  or  greater  advantage.  Hovey  v,  Steph- 
beyond  what  was  necessary  to  con-  ens,  i  Woodb.  &  M.  (U.  S.)  290. 
struct  the  apparatus  for  its  manufac-  When  the  mechanism  in  \two  ma- 
ture or  production.  Union  Paper  Col-  chines  is  substantially  different  from 
lar  Co.  V.  Van  Dusen,  23  Wall.  (U.  anything  before  known  in  its  mode  of 
S-)  SS^  operation,  It  is  new.    Lowell  v.  Lewis, 

The  novelty  required  by  the  Patent  i  Mason  (U.  S.)  182;  s.  c,  i  Robb  Pat 

Law  does  not  refer  to  the  materials  Cas.    132;    Blanchard    v,   Puttman,  3 

out  of  which  the  article  is  made,  to  the  Bond  (U.  S.)  84;  s.  c,  3  Fish.  Pat  Cas. 

form  or  workmanship  of  the  parts,  or  186;  Whipple  t^.^aldwin  Mfg.  Co.,  4 

the  use  of  one  known  equivalent  for  Fish.  Pat.  Cas.  29. 

another.     Forbush  o.  Cook,  2    Fish.  BqulTftlento.'^The  doctrine  of  equiva- 

Pat  Cas.  668;  Union  Paper  Collar  Co.  lents    must    be    critically  considered. 

9.  Van  Deuzen,  10  Blatchf.  (U.S.)  109.  Sayles  v,  Chicago  etc.  R.  Co.,  i  Bias. 

€.  Hotchkiss  v.  Greenwood,  4  Mc-  (U.  S.)  468;  s.  c,  2  Fish.  Pat.  Cas.  523; 

Lean  (U.  S.)  456;  Aff'g  11  How.  (U.  Blake  f.   Rawson,   i   Holmes  (U.  S.) 

S.)  248.  200;  s.  Cm  6  Fish.  Pat  Cas.  74;  s.  c,  3 

Ifaaiilug  of  Wor4  Prlnoi^U  with  Raf-  Pat  Off.  Gaz.  122. 

vtnee  to  Vmralty.^ — ^The  word  princi-  Obmiift  of  Form. — Change  of  form  is 

pie  does  not    mean    new  mechanical  immaterial  where  it  does  not  contrib- 
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"^  and  application,^  or  a  new  mode  of  operation  produced.' 

ute  to  a  new  result;  othen»'ise  where  it  Moore,  x  Holmes  (U.  S.)  167;  United 

does.    Adami  v,  Edwards,  i  Fish.  Pat  Nickel  Co.  v,  Keith,  i  Holmes  (U.  S.) 

Cas.  I.  338;  s.  c,  I  Bann.  &  Ard.  Pat.  Cas.  44; 

1.  Smith  V,  Pearce,  2  McLean  (U.  s.  c,  54  Pat.  Off.  Gaz.  272;  Carr  v, 
S.)  176;  s.  c  2  Robb  Pat  Cas.  xj.  Rice,  i  Fish.  Pat.  Cas.  198;   Howes  v, 

Bzamplas.— Williams    Mfg.    Co.    v.  Nute,4  Cliff.  (U.  S.)  173;  s.  c,  4  Fish. 

Franklin,  4X  Fed.  Rep.  393;  Hiller  v,  Pat.  Cas..  263;  Piatt  v.  United   States 

Levy,  41   Fed.  Rep.  627;   Timken    v.  Button  etc.  Mfg.  Co.,  c  Fish.  Pat  Cas. 

Oliii,  37  Fed.  Rep.   205;    Ingham   v.  265;  s.  c,  9  Blatchf.  (U.  S.)  342;  s.  c,  i 

Pierce,  31   Fed.  Rep.  822;   Gandy   v.  Pat  Off.  Gaz.  524;  Rumford  Chemical 

Main  Belting  Co.,  28  Fed.  Rep.  573;  Works  v.  Lauer,  10  Blatchf.  (U.   S.) 

Boston  Electric  Co.  v.  Fuller,  29  Fed.  122;  s.  c,  5  Fish.  Pat.  Cas.  615;  s.  c,  3 

Rep.  515.  Pat.  Off.  Gaz.   249;  Singer  v,  Brauns- 

2.  Forbush  v.  Cook,  2  Fish.  Pat  Cas.  dorf,  7  Blatchf.  (U.  S.)  521;  Wilcox  v. 
668;  Fames  v.  Cook,  2  Fish.  Pat  Cas.  Komp,  7  Blatchf.  (U.  S.)  126;  Springer 
146;  Suffolk  Mfg.  Co.  V.  Hayden,  4  v,  Stanton,  2  Pat.  Off.  Gaz.  2;  Stude- 
Fish.  Pat  Cas.  86;  Stainthrop  v.  Hum-  baker  etc.  Mig.  Co.  v,  Illinois  Iron  etc. 
iston,  4  Fish.  Pat  Cas.  107;  Cook  v.  Co.,  42  Fed.  Rep.  C2;  Sackett  t;.  Smith, 
Earnest,  5  Fish.  Pat.  Cas.  396;  s.  c,  2  Pat.  42  Fed.  Rep.  846;  National  etc.  R.  Co. 
Off.  Gaz.  89;  Waterbury  Brass  Co.  v,  v,  Sioux* City  etc.  R.  Co.,  42  Fed.  Rep. 
Miller,  9  Blatchf.  (U.  S.)  77;  s.  c,  5  679;  Cleveland  Fence  Co.  r.  Indianap- 
Fish.  Pat.  Cas.  48;  Dukes  v,  Baiierle,  olis    Fence   Co.,    42    Fed.    Rep.    911; 

ii  Fed.  Rep.  778;  Pullman  Palace  Car  Smith  v.  Pittsburg  Gas  Co.,  42  Fed. 
)o.  V.  Wagner  Palace  Car  Co.,  38  Fed.  Rep.  145;  Holmes  etc.  Tel.  Co.  v.  Do- 
Rep.  416.  mestic  Tel.  Co.,  42  Fed.  Rep.  220; 
Whether  a  device  is  new  depends  Williams  v,  Barnard,  41  Fed.  Rep.  358; 
upon  whether  it  is  the  same  kind  of  in-  Wollensak  v.  Sargent,  41  Fed.  Rep.  53; 
strument  as  another,  or  whether  it  acts  Uhlmann  v.  Bartholomae  etc.  Brewing 
in  the  same  way  and  produces  the  Co.,  41  Fed.  Rep.  132;  Consolidated 
same  result  in  substance.  Colt  v.  Mas-  Roller  Mill  Co.  v.  Coombs,  39  Fed. 
sachusetts  Arms  Co.,  i  Fish.  Pat.  Cas.  25;  Norton  v.  Cary,  39  Fed.  Rep.  544; 
X08;  Washburn  v.  Gould,  3  Story  (U.  Peninsular  Novelty  Co.  v.  American 
S.)  122;  s.  c,  2  Robb  Pat  Cas.  209;  Shoe  Tip  Co.,  39  Fed.  Rep.  791;  Mc- 
Smith  V.  Higgins,  i  Fish.  Pat.  Cas.  537;  Donald  v,  McLean,  38  Fed.  Rep.  328; 
Fisk  V,  Church,  «;  Fish.  Pat.  Cas.  540;  Facer  v,  Midvale  Stefel  Works,  38  Fed. 
B.C.,  I  Pat.  Off.  Gaz.  634;  Bray  v.  Rep.  231;  Whitman  Saddle  Co.  v. 
Hartshorn,  i  Cliff.  (U.  S.)  518;  Robert  Smith,  38  Fed.  Rep.  414;  Hake  v. 
V.Schuyler,  12  Blatchf.  (U.  S.)  444;  Brown,  37  Fed.  Rep.  783;  Sawyer  Spin-  ^ 
8.  c,  2  Bann.  &  Ard.  Pat.  Cas.  5;  Blake  die  Co.  v,  Buttrick,  37  Fed.  Kep.  794; 
V.  Robertson,  94  U.  S.  728;  s.  c,  xi  Fonduer  v.  Chambers,  37  Fed.  Rep. 
Pat  Off.  Gaz.  887;  Butch  v.  Boyer,  8  333;  Joel  v.  Gesrwein,  36  Fed.  Rep. 
Phila.  (Pa.)  57;  Dalton  v.  Jennings,  93  502;  Stegner  v.  Blake,  36  Fed.  Rep. 
'U.  S.  271;  Chase  v.  Sabin,  x  Holmes  103;  Marvin  f.  Gotschall,  36  Fed.  Rep. 
(U.  S.)  395;  s.  c,  I  Bann.  &  Ard.  Pat  314;  National  Hat  Pouncing  Mach.  Co. 
Cas.  399;  s.  c,  6  Pat  Off.  Gaz.  728;  v.Brown,  36  Fed.  Rep.  3x7;  Hill  v.  Saw- 
Dane  v.  Chicago  Mfg.  Co.,  6  Fish.  Pat  yer,  31  F^ed.  Rep.  282;  Howe  Mach. 
Cas.  130;  s.  c,  3  Biss.  (U.  S.)  374;  Co.  v.  National  Needle  Co.,  134  U.  S. 
Tufts  V.  Boston  Mfg.  Co.,  x  Holmes  388;  Day  v.  Fair  Haven  R.  Co.,  132  ¥. 
(U.  S.)  459;  s.  c,  X  Bann.  &  Ard.  Pat.  S.  98. 

Cas.  633;  s.  c,  8   Pat.  Off.   Gaz.  239;        To  render  an  article  new  in  the  sense 

Decker  V.  Silverbrand,  8  Pat.  Off.  Gaz.  of  the  patent  law,  it  must  be  more  or 

944;  Mfg.  Co.  V.  Walworth,  9  Pat.  Off.  less  efficacious  or  possess  new  proper- 

Gaz.  746;  Lyman  Ventilating  etc.  Co.  v,  ties  by  a  combination  with  other  ingre- 

Chamberlam,  2  Bann.  &  Ard.  Pat.  Cas.  dients.     Milligan  etc.  Glue  Co.  v.  Up- 

433;  8*  c,  10  Pat.  Off.  Gaz.  588;  Boomer  ton,  97  U.  S.  3;  Consolidated  Brewing 

V,  United  Power  Press  Co.,  X3  Blatchf.  Apparatus  Co.  v,  Clausen  etc.  Brewing 

<U.  S.)  107;  s.  c,  2  Bann.  &  Ard.  Pat  Co.,  39  Fed.  Rep.  277;  Fawcett  v.  Rub- 

Cas.  X07;  Fuller  v.  Yentzer,   11    Pat.  ber    etc.   Harness    Trimming   Co.,  38 

Off.  Gaz.  597;  s.  c,  X  Bann.  &  Ard.  Pat.  Fed.  Rep.  739;  Am  Ende  v.  Seabury, 

Cas.  520;  Plastic  Slate  Roofing  Co.  v.  36  Fed.  Rep.  593;  Manchand  v.  Emken, 
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2.  Pretnmptioii  of  Novelty— Horelty  Enential  to  Patentability. — 
Novelty  is  presumed  ^on  the  erant  of  a  patent,^  and  the  patent  is 

prima  facie  evidence*  thereof.*  Novelty  is  essential  to  patent- 
ability.* 

S.  Intriniic  Svidenoe  of  Novelty. — ^A  new  effect,  or  a  materially 
different  effect,  or  as  good  an  effect  more  cheaply  attained,  have 
been  held  evidence  of  the  novelty  of  the  device.*  The  produc- 
tion of  the  same  result  by  two  devices,*  except  where   the  result 

133  U.  S.  195;  Stewn  Gauge  etc.  Co.  Pat.  Ca«.  378;  Waterbury  Brass  Co.  -». 

V.  Kennedy,  41  Fed.  Rep.  18;  United  New  York  etc.  Brass  Co.,  3  Fish.  Pat. 
Suies  Bung  Mfg.  Co.  v.  Independent  ^  Cas.  43;  Judson  v.  Moore,  i   Bond  (U. 

Bung  Co.,  31  Fed.  Rep.  76;  Adams  v.  S.)  285;  Goodyear  v.  Beverly  Rubber 

BridgewaterIronCo.,26  Fed.  Rep.  324;  Co.,  i  Cliff.  (U.  S.)  348;  Carter  v,  Ba- 

Western  Electric  Co.  v.  Ansonia  Brass  Iter,  i  Sawyer  (U.  S.)  512;  s.  c,  4  Fish, 

etc.  Co.,  114  U.  S.  447;  Van  Deusen  v.  Pat.  Cas.  404;  Huber  v.  Nelson  Mfg. 

NcUis,  18  Fed.  Rep.  596.  Co.,  38  Fed.  Rep.  830;  Frankfort  Whis- 

Bxtrane  Caaas. — A  process  of  making  key  Process  Co.  v.  Mill  Creek   Distill- 

whiskey,  consisting  in  the  utilization  of  ing  Co.,  37  Fed.  Rep.  533, 
the  small  particles  of  sugar,  starch  and        8.   Blanchard    v,    Putnam,    2  .Bond 

yeast  contained  in  the  slop,  in  the  sub-  (U.   S.)  84;  Rice    v.    Heald,  13  Pac. 

sequent  operations  of  whiskey -making.  Law  J.  33;     Matthews    v.   Skates,    i 

by  straining  the  slop  of  the  chaff  and  Fish.     Pat.    Cas.    602;     Packing   Co. 

other  large   particles,    and  cooling  it  Cases,   105   U.  S.  566;    Bruff  v.   Ives, 

quickly  to  prevent  the  accumulation  of  14  Blatchf.  (U.S.  198;  s.  c,   2  Bann. 

acid.    The  slop  in  a  sweet  condition,  is  &   Ard.  Pat.  Cas.  595;    s.  c,   11  Pat. 

added  to  the  liquid  in  the  mash  tub  at  Off.  Gaz.  924.    This   point  is  so  well 

the  end  of  the  mashing.     Held^  that  established     that    authorities     which, 

though  the  utilization  of  the  slop  from  if  exhaustively  cited,    would  embrace 

which  the  fine  particles  were  lost,  and  almost  all  cases  involving  infringement 

the  use  of  the   straining  and   cooling  of   patents,    that    further    citation    is 

apparatus  were  old,  yet  the  utilization  thought  unnecessary, 
of  the  particles  being  new,  the  process        4.  Waterbury  etc.  Brass  Co.  v.  New 

is  a  novel  one.    Frankfort  Co.  v.  Mill  York  etc.  Brass  Co.,  3  Fish.  Pat.  Cas. 

Creek  Co.,  37  Fed.  Rep.  533.  43;    Suffolk    Mfg.   Co.  v.   Hayden,  4 

The  only  change  an  increase  in  heat.  Fish.  Pat.  Cas.  86 ;  Forbush  v.  Cook, 

Gary  v.  Lovell  Mfg  Co.,  31  Fed.  Rep.  2  Fish.  Pat.  Cas.  668;  Eames  v.  Cook, 

344.  2    Fish.    Pat.    Cas.   146;    Roberts    v. 

Only  change  increase  of  time  in  rub-  Dickey,  4  Brews.   ( U.  S.)  260 ;  s.  c, 

bing    off   the   coating.     Lockwood    v.  4   Fisn.   Pat.   Cas.  532;   s.  c,   i    Put. 

Hooper,  25  Fed.  Rep.  9x0.  Off.    Gaz.    4;    Masury    v,  Anderson, 

L  Swifl «.  Whisen,  2  Bond  (U.  S.)  11  Blatchf.  (U.  S.)   162;  s.  c,  4   Pat 

84.  Off.  Gaz.  55 ;  s.  c,  6  Fish.  Pat.  Cas 

This  presumption  can  only  be  rebut-  457;  Child   v,  Boston  Iron  Works,  6 

ted  on  clear  proof.    Donoughe  v.  Hub-  Fish.  Pat.  Cas.  606;   s.  c,  i    Holmes 

bard,    27    Fed.    Rep.    742;    Cohansey  (U.  S.)  303;  s.  c,  5  Pat.  Off.  Gaz.  61 ; 

Glass  Mfg.  Co.  V.  Wharton,  28  Fed.  International    Tooth    Crown    Co.  v. 

Rep.  189;  Butler  v,  Bainbridge,  29  Fed.  Richmond,  30  Fed.  Rep.  775. 
Rep.  142.  0.  Eames  v.  Cook,  2  Fish.  Pat.  Cas. 

a.  Matthews  v.  Skates,  x   Fish.  Pat.  146;    Buerk  v.  Valentine,  5  Fish.  Pat. 

Cas.  602;  Winans  v.  New  York  etc.  Cas.  366;  s.  c,  9  Blatchf.  (U.  S.)  479; 

R.  Co.,  I  Fish.  Pat  Cas. 2x3;  Hussey  v.  Whittemore  v.  Cutter,  x  Gall.  (U.  S.) 

Bradley,  5  Blatchf.  (U.  S.)  X34;  s.  c,  2  478;  s.  c,  i   Robb  Pat.  Cas.  40;  Colt 

Fish.  Pat.  Cas.  ^62;  Serrill  v.  Collins,  v,  Massachusetts   Arms  Co.,  x    Fish. 

X    Fish.    Pat  Cas.    289;    Middletown  Pat.  Cas.  xo8 ;  Piatt  r.  United  States 

Tool  Co.  9.  Judd,  3  Fish.  Pat  Cas.  141;  Button  etc.  Mfg.  Co.,  5  Fish.  Pat.  Cas. 

Ransom  v.  Mayor  etc.  of  N.  Y.,  x  Fish.  265 ;  s.  c,  9  Blatchf.  (U.  S.)  342;  s.  c,  i 

Pat  Caa.  2^;  Poppenhausen  v,  N.  Y.  Pat  Off.  Gaz.  524 ;  Rumford  Chemical 

Gutta  Percha  Comb  Co.,  2  Fish.  Pat.  Works  v,  Lauer,  5  Fish.  Pat.  Cas.  6x5 ; 

Cat,  62;  Haselden  v.  Ogden,  3  Fish.  s.  c,  10  Blatchf.  (U.  S.)  zaa;  s.  c,  3 
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is  produced  by  the  same  mode  of  operation,^   is  no  criterion  to 
determine  that  the  devices  are  the  same. 

4.  Date  of  an  Inventioxi— (a)  As  Between  Rival  Inventors. — 
Where  the  question  of  the  date  of  an  invention  is  between  two 
rival  inventors,  or  the  date  of  the  invention  of  the  patentee  is  to 
be  fixed,  the  date  of  the  invention  is  the  time  at  which  a  com- 
plete and  intelligible  embodiment,  by  which  those  skilled  in  the 
art  could  understand  it,  is  made^ 

Pat.  Off.  Gaz.  349;  Singer  v.  Brauns*  He  is  the  first  inventor  who,  being 

dorf,  7  Blatchf.  (U.  S.)  521 ;  Wiicox  v,  the  original  discoverer,  has  first  per- 

Komp,     7      Blatchf.    (U.     S.)     126;  fected  and  adapted  the   invention  to 

Springer  v,  Stanton,  2  Pat  Off.  Gaz.  2.  actual  use.    Whitely  v,  Swayne,  7  Wall. 

If  the  same  results  are  produced  by  (U.  S.)  685.  Quoting  Curtis  on  Patents, 

combinations  of  machinery  operating  ii  43,  37  (3rd  ed.),  "who  first  perfected 

in  a  substantially    different  manner,  and  adapted  the  same"  (his  invention) 

the  machines  are  different.    Whitte-  "to  use."    Seymour   v.    Osborne,    11 

more  v.  Cutter,  i  GaU.   (U.  S.)  478;  Wall.  (U.S.)  516. 

8.  c,  X  Robb  Pat  Cas.  40.  Varlons  Btatemento  of  Date  of  Ultmi- 

1.  Whittemore    v.  Cutter,    x    Gall.  tlon. — ^The  date  of  an  invention  is  the 

(U.  SO  51 ;  s.  c,  I  Robb  Pat.  Cas.  40;  date  of  the  discovery  of  the  principle 

Odiorne  v.  Winkley,  2  Gall.  (U.  S.)  involved  and  the  attempt  to  embody  it 

21 ;  s.  c,  X  Robb  Pat.  Cas.  52.  in  some  machine;  not  the  date  of  the 

S.  Webster  LfOom  Co.  v.Higgins,  105  perfecting  of  the  instrument    Colt. v. 

U.  S.  580;  s.  c,  21  Pat  Off.  Gaz.  2031 ;  Massachusetts  Arms  Co.,  x  Fish.  Pat 

Draper  f.  Potomska  Mills,  3  Bann.  &  Cas.   108;   National  etc.  Oil    Co.    v, 

Ard.  Pat  Cas.  2x4;   Reeves  v.  Key*  Arctic  Oil  Co.,  4  Fish.  Pat.  Cas.  5x4; 

stone  Bridge  Co.,  x  Pat  Off.  Gaz.  44^;  s.c.,  8  Blatchf.  (U.  S.)  416. 

Matthews  v.  Skates,  x  Fish.  Pat.  Cas.  The  period  when  he  strikes  out  the 

60^;    Brodie  v.    Ophir    Min.  Co.,  5  plan    which    he    afterwards    patents. 

Sawy.  (U.  S.)  608 ;.s.  c,  4  Fish.  Pat  Adams  v.  Edwards,  i  Fish.  Pat.  Cas.  i. 

Cas.  137;  Reed  v.  Cutter,  x  Story  (U.  Or  first  perfected  the  intellectual  pro- 

S.)  590 ;  s.  c,  2   Robb  Pat  Cas.  8x ;  duction,  or  the    idea    or    conception 

Williames  v.  Barnard,  41   Fed.  Rep.  of  the  thing  patented,  so  that,  without 

358.  more  inventive  power,  further  trial  or 

In  the  race  of  diligence    between  experiment,  he  could  have  successfully 

two  inventors,  he  who  first  reduces  applied    it    in    practice.     Ransom  v, 

the  invention  to  a  fixed,  positive  and  New    York,    x   Fish.  Pat  Cas.  252 ; 

practical  form,  is  entitled  to  a  priority  Stimpson  v.  Woodman,  3   Fish.  Pat 

of  right  to  a  patent.    Therefore,  Reed  Cas.  98. 

v.  Cutter,  X  Story  (U.  S.)  500;  Park-  When    the    inventor's    experiments 

hurst  V,  Kinsman,  x  Blatchf.   ( U.  S.)  have  reached  such  a  stage  of  maturity 

488;  Foot  V.  Silsby,  2  Blatchf.  (U.  S.)  that  he  has  a  clear  and  definite  idea  of 

260 ;  Rich  V.  Lippincott,  2  Fish.  Pat.  application  of  principle  and  has  re- 

Cas.  X  ;  White  v.  Allen,  2  Cliff.  (U.  S.)  duced    his    idea  to    a    distinct    form. 

224 ;  Ellithorpe  v,  Robertson,  2  Fish.  Matthews  v.  Skates,  x  Fish.  Pat.  Cas. 

Pat  Cas.  183;  s.  c,  4  Blatchf.  (U.  S.)  602;  Brodie  v.  Ophir  etc.  Min.  Co.,  5 

307;  Whitely  v,  Swayne,  4  Fish.  Pat  Sawy.  (U.  S.)  6cfe. 

Cas.  X 17;  Seymour  V.  Osborne,  3  Fish.  Tne  date  of  an  invention  may  be 

Pat  Cas.  555.  prior  to  the  time  the  invention  is  em- 

The  inventor  who  first   perfects  a  bodied  in  a  form  capable  of    being 

machine  and  makes  it  capable  of  use-  patented.      Colt      v,     Massachusetts 

fill  operation.  Is  entitled  to  the  patent  Arms  Co.,  x  Fish.  Pat.  Cas.  108;  Na- 

Agavram  Co.  v.  Jordan,  7  Wall.  (U.  tional   Oil   Co.  v.  Arctic  Oil  Co.,  4 

S.)   583;   Albright  v.    Celluloid    etc.  Fish.  Pat  Cas.  5x4;  s.  c,  8  Blatchf. 

Harness  Trimming   Co.,   2   Bann.  &  (U.  S.)  4x6;   Adams   v,    Edwards,    i 

Ard.  Pat  Cas.  629 ;  Pennsylvania  Dia-  Fish.   Pat  Cas.   x;   Ransom  v.  New 

mond  Drill  Co.  v.  Simpson,  37  Pat  York,  i  Fish.  Pat  Cas.  2C2 ;  Stimpson 

Off.  Gaz.  2x9.    Fourteen  rears.    Pick-  v.  Woodman,  10  Wall.  (U.  S.)  X17. 

erlngv.  Miller,  25  Pat  Off.  Gaa.  189;  Priority  of  invention  is  not   scien- 

••  c,  16  Fed.  Rep.  540.  tific  precedence.    French  o.  Rogers, 
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6.  diligence. — The  first  of  two  or  more  rival  inventors  is  entitled 
to  the  patent,  provided  he  uses  reasonable  diligence  in  perfecting 
and  adapting  his  invention  *  After  the  perfecting  of  his  inven- 
tion and  its  application  to  practical. use,  no  delay  in  applying  for 
the  patent,*  unless  others  are  injured  by  his  laches,*  will  deprive 
him  of  his  right  to  the  patent. 

6.  Anticipation— (^7)  By  Invention  of  Third  Parties.— Pat- 
ented inventions  can  only  be  anticipated  by  inventions  of  third 
parties,   when  these  have  been  reduced   to  a  practical  form,* 

1  Fish.  Pat.  Cas.  133.    Nor  priority  of  &  Ard.  Pat.  Cas.  483;  s.  c,  3  Fed.  Rep. 

speculations    of  a  philosopher   or    a  901;  s.  c,  18   Pat.  Off.  Gaz.  242;  Aga- 

mechanic.     Bedford  v.  Hunt,  i  Mason  wan  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583; 

(U.  S.)  303.     Nor  the  mere  suggestion  Gates  v.  Benson,  3  A.  L.  T.  113;  Hubell 

of  an  idea  of  application  of  a  principle  v,  Dick,  24  Blatchf.  (U.  S.)   139;  s.  c, 

to     practical      purix>se8.      Foote     v.  28  Fed.  Rep.  132. 

Silsbj,  I  Blatchf.  (U.S.)  445.     Nor  the  Inventors  have  the   right   to  take  a 

mere  prior  conception  of  an  invention  reasonable  time  in  which  to  experiment 

however  perfect  the  plan   may   have  and    test    the    invention.    Kendall    v. 

been,  and  although  the  inventor  act-  Winsor,  21  How.  (U.  S.)  322;  McCor- 

ually  described  the  plan   to  another,  mick  Harvester  Mach.  Co.  v,  Minne- 

Whitev.  Allen,  2  Fish.  Pat.  Cas.  440;  apolis  Harvester  Works,  42  Fed.  Rep. 

s.  c,  2  Cliff.  (U.  S.)  224;  Parkhurst  v.  152. 

Kinsman,  i  Blatchf.  (U.  S.)  488.  '  But  between  two  inventors,  one  just 

Nor  do  illustrative  drawings  of  con-  as  early  as  the  other  in  their  concep- 

ceived  ideas  constitute   an   invention,  tion  and  eqivally  meritorious,   the  one 

unless  followed  up  by  reasonable  ob-  who    first   gets    the    patent    is    to  be 

servance  of  the  requirements  of  the  favored.    Cox  v.  Griggs,  2  Fish.  Pat. 

patent  laws;  they  have  no  effect  upon  Cas.  174;  s.  c,  i  Biss.  (U.  S.)  362;  Sei- 

subsequently  granted    pateht    to  an-  bert  etc.  Oil  Cup  Co.  v.  Phillips  Lubri- 

other.     Reeves    v.    Keystone   Bridge  cator    Co.,  10    Fed.   Rep.  677;    Eagle 

Co.,  5  Fish.  Pat  Cas.  456;  Drill  Co.  Mfg.  Co.  v.  Miller,  41  Fed.  Rep.  751. 

V,    Simpson,   37   Pat.   Off.  Gaz.  2x9;  8.  Allen  xu  Blunt,  2  Woodb.  %.  M. 

Ellithorp    V.    Robertson,    4    Blatchf.  (U.  S.)  I2x;  s.  c.,2  Robb.  Pat.  Cas.  530; 

(U.  S.)  307;  Electric  etc.  Signal  Co.  V.  Hubel  v.   Dick,  20  Fed.  Rep.  132. 

Hall  etc.  Signal  Co.,  6  Fed.  Rep.  603 ;  4.  Where  an  unreasonable  delay  fs 

Pennsylvania  etc.  Drill  Co.  v.  Simp-  allowed  to  occur  between  the  perfection 

son,  29  Fed.  Rep.  288.     Even  when  an  of   an  invention   and   the  application, 

antedated  drawing  exhibits  a  perfect  and  in  the    meanwhile    other  parties 

machine    in     all    its    parts.    Detroit  have  independently  invented  the  device 

Lubricator  Mfg.   Co.  v.  Renchard,  9  and  put  it  to  use,  a  patent  granted  Is 

Fed.  Rep.  293.     But  compare  Webster  void.    New  York  v.  Ransom,  23  How. 

Loom  Co.  V.  Higgins,  105  U.  S.  580;  CU.  S.)  487. 

s,  c,  21  Pat  Off.  Gaz.  2031.  h,  Gaboon  v.  Ring,  i   Cliff.  (U.  S.) 

1.  Brush    Electric    Co.     ».     JuHen  592;  s.  c,  i   Fish.  Pat.  Cas.  397;   Hil- 

Electric  Co.,  41  Fed.  Rep.  679;  Elec-  dreth  v.  Heath,  Cranch  Pat.  Dec.  9^. 

trical  Accumulator  Co,  v,  Julien  Elec-  Drawings    not    sufficient     Ellithorp 

tricCo.,  38  Fed.  Rep.  117.  v.   Robertson,  Law's    Dig.  428,   J  48; 

S.  White  V.  Allen,  2  Fish.  Pat  Cas.  Reaves  v.  Keystone  Bridge  Co.,  ^  Fish. 

4jo;  8.  c,  2  Cliff.  (U.  S.)  224;  Reed  v.  Pat.  Cas.  456;  s.  c,   i   Pat  Orf.  Gaz. 

Cutter,  I    Story  (U.  S.)  590;   s.  c,  2  466;  Carleton  v,  Atwood,  2  A.  L.  T. 

Robb  Pat.  Cas.  81 ;  Singer  v.  Walmsley,  R.  129. 

I  Fish.  Pat  Cas.  558;  Cox  v,  Griggs,  i  Um  as  Bvld«noe  of  Reduction  to  PrM- 

Biss.  (U.  S.)  362;  s.  c  2  Fish.  Pat.  Cas.  tic«.— Putting  into  use  is  evidence  of 

174;  Whitney  v.  Emmet  x  Baldw.  (U.  reduction  to  practice.   Coffin  v.  Ogden, 

S.)  303;  8.  c,  1   Robb    Pat  Cas.  567;  7  Blatchf.  (XJ.  S.)  61. 

National  etc.  Oil  Co.  v.  Arctic  Oil  Co.,  8  Making  a  machine  and  applying  it 

Blatchf.  (U.  S.)  4x6;  s.  c,  4  Fish.  Pat  to  actual  use  without  patenting  it  is  a 

Cas.  514;  Kneeland  v.  Sheriff,  5  Bann.  complete    Invention.      Stephenson    v. 
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Brookljn  etc.    R.  Co.  19  Blachf.  (U.  a  Fish.  Pat  Cas.  461;  PitU  tr.  Wetnple, 

S.)  473;  %.  c,  14  Fed.  Rep.  457.  i  Biss.  (U.  S.)  87;  Northwestern  Fire 

One  or  two  successful  applications  Extinguisher  Co.  v^  Philadelphia  Fire 

are  sufficient.    Miller  v.  Force,  9  Fed.  Extinguisher  Co.,  i  Bann.  &  Ard.  Pat 

Rep.  603;  s.  c,  31  Pat  Off.  Gaz.  947.  Cas.  177. 

TrnmlBcfnt  Use.^ — If  a  process  is  prac-  Baduetion  iBto  Fraeiloe  Dom  Hot  Meaii 

ticed  once  as  an  experiment  and  then  VaoMaarlly  Putttng  Into  Vie. — ^*  Reduc- 

abandoned,  it  will  not  be  an  obstacle  tion  to  practice  *'  does  not  necessarily 

to  the  right  of  a  subsequent  inventor,  mean  bringing  the  invention  Into  use. 

Piper  V.  Brown,  i  Holmes  (U.  S.)  20.  Heath  v,  Hildreth,  i  Cranch  Pat.  Dec. 


Wliat  ii  Bzptitment  Only. — In  most    96;    Perry  t>.  Cornell,  i  Cranch  Pat 

Dec.  132;  Coffin  v.  Ogden,  3 
prior  invention  must  be  shown  to  prove    Cas.  640;  s.  c,  7  Blatchf.  (U.  S.)  61. 


cases  a  sufficient  use  of    the  alleged     Dec.  132;  Coffin  v.  Ogden,  3  Fish.  Pat. 


that  it  will  accomplish  what  is  claimed;  But  putting  the  invention  Into  a  form 

otherwise  it  rests  in  the  region  of  mere  read/  for  practical  use.      Coffin  v,  Og- 

experiment    Chicago    etc.  R.  Co.  v,  den,   3    Fish.  Pat.  Cas.  640;  s.  c,  7 

Sayles,  97  U.  S.  554.  Blatchf.  (U.  S.)  61;  Heath  v.  Hildreth, 

The  party  alleged  to  have  made  the  i  CrancH  Pat.  Dec.  96. 

prior  invention,  must  have  proceeded  But  it  need  not  be  carried  to  a  point 

so  far  as  to  have  entitled  himself  to  a  where  there  cannot  be  any  subsequent 

patent.    Allen  v»  Hunter,  6  McLean  improvement,  and  any  practical  utility, 

(U.  S.)  303.  'however  small,  is  sufficient  to  show  the 

Contra^  Hildreth  v.  Heath,  x  Cranch  invention  completed.    Johnson  v.  Root« 

Pat.  Dec.  95.  X  Fish.  Pat.  Cas.  351. 

If  a  person  understood  his  invention  A  completed  invention  signifies  that 

and   applied  it  successfully  in  one  or  the  invention  should  be  of  some  prac- 

two  instances,  it  is  a  sufficient  reduction  tical  utiliUr;  it  need  not  be  of  a  high 

to  practice  to  defeat  the  claim  of  a  sub-  degree.    Johnson  v.  Root,  i  Fish.  Pat 

sequent  inventor.     Miller  v.  Force,  21  Cas.  351. 

Pat.  Off.  Gaz.  947;  s.  c,  9  Fed.  Rep.  603;  A  perfected  invention  is  one  that  is 

Rich  V,  Lippincott  2  FisH.  Pat  Cas.  x.  brought  to  such  a  condition  as  to  be' 

If  the  machine  was  complete,  capa-  capable   of  practical  use.     Hay  den   v, 

ble  of  working  and  known  to  at  least  Suffolk  Mfg.  Co.,  4  Fish.  Pat.  Cas.  86; 

five  persons,  was  put  into  use,  tested  afTg  3  Wall.  (U.  S.)  715. 

and  successful,  it  will  invalidate  a  sub-  A  written  description  of  a  machine, 

sequent  patent.     Coffin   v,  Ogden,    18  although  illustrated  by  drawipgs,  which 

Wall.  (U.  S.)  120.  has  not  been  given  to  the  public,  does 

Extent  of  Vie  Hecesaary. — Where  the  not  constitute  an  invention  within  the 

invention   has  been  put  into  greater  or  meaning  of  the  Patent  Laws.    Evidence 

less    use,    or    extent    of    diffusion    ot  that  such  a  description  was  made  does 

knowledge,  it  is  not  criterion  whether  show,    of    itself,    a    prior    invention, 

it     invalidates     a    subsequent    patent.  Such  a  description  has   not   the  same 

Rich  V.  Lippincott  2  Fish.  Pat.  Cas.  x;  effect     as    a    printed    publication.     It 

Spring  V.  Packard,  i  Bann.  &  Ard.  Pat  lacks  the  essential  quality  of  such  a  pub- 

Cas.  53X.  lication,  for  even  though  deposited  in 

The  prior  machine  must  be  perfect  the  Patent  Office,  it  is  not  designed  for 

and  capable  of  being  used;   it  is  not  general  circulation,  nor  is  it  made  ac- 

necessary  that  it  should  have  been  used,  cessible  to  the  public  generally,  being 

Parker  v,  Ferguson,  i  Blatchf.  (U,  S.)  so  deposited  for  the  special  purpose  of 

407;  Pitts  V.  Wemple,  2  Fish.  Pat  Cas.  being  examined  and  passed  upon  by 

xo;  s.  c,  I  Biss.  (U.  S.)  87.  the  Patent  Office,  and  not  that  it  may 

The  use    of   a  successful  invention  thereby  become  known  to  the  public, 

which  needed  no  change  of  mechanism,  Although  it  may  incidentally  become 

may  be  entirely   discontinued  without  Imown,  the  deposit  of  it  is  not  a  publi- 

its  ceasing  to  anticipate  a  subsequent  cation  of  it  within  the  meaning  of  the 

invention.     Shoup  v.  Henrici,  2  Bann.  statutes    of   the    law.     Moreover,    al- 

&   Ard.  Pat  Cas.  249;   Waterman  v.  though  the  description  may  be  so  full 

Thompson,  2  Fish.  Pat  Cas.  461;  Mc-  and  precise  as  to  enable  any  one  skilled 

Kish  V,  Everson,  2  Fed.  Rep.  899.  in  the  art  to  which  it  appertains  to  cOn- 

BnoceuofVae. — The  prior  invention  struct  what  it  describes,  it  does  not  at- 

need  not  be  worked  with  any  greater  tain  the  proportions  or  character  of  a 

skill  and  success  than  to  demonstrate  complete  invention  until  it  is  embodieo 

Its  usefulness.    Waterman  tr.  Thomson,  in  a  form  capable  of  useful  operation. 
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are  beyond  the  stage  of  mere  experiment,^  and  are  of  such  a 
character  that  the  patented  device  can  be  constructed  from  them 
without  the  exercise  of  invention.* 

{S)  Experiment. — Where  the  inventor  has  never  attained  a 
knowledge  such  as  will  enable  him  to  put  his  idea  ^nto  successful 
practice,  although  he  has  made  trials  and  experiments  to  accom- 
plish it,'  or  has  not  reduced  his  idea  to  practice  and  embodied  it 

Northwestern  Fire  Extinguisher  Co.  v,  8.  United  Nickel  Co.  v,  Anthes,  i 
Philadelphia  Fire  Extinguisher   Co.,  6     Holmes  (U.S.)  155;  s.c,  5  Fish.  Pat. 

Pat.  Off.  Gaz.  34;  Lyman  Ventilating  Cas.  517;  s.  c,  i  Pat.  Off.  Gaz.  578;  New 

etc.  Co.  V,  Lalor,  12  Blatchf.  (U.   S.)  York  v.  Ransom,  23  How.  (U.  S.)  487; 

303;  6.  c,  1  Bann.  &  Ard.  Pat.  Cas.  403.  Wayne  v.  Holmes,  i  Bond  (U.  S.)  27; 

1.  Where  an  inventor  has  perfected  Hubbell's  Case,  5  Ct.  of  CI.   i;    Stick- 

his     invention     and    obtained     patent  «ls  v.  Borden,  3  Blatchf.   (U.  S.)  535; 

therefor  the  patent  cannot  be  mvali-  Smith  v»  Allen,  2  Fish.  Pat.  Cas.  572; 

dated  by  showing  that  crude  and  un-  Many  v.  Jagger,  i  Blatchf.  (U.  S.)  372; 

successful  experiments  were  made  by  Seymour  v.  McCormick,  19  How.  (U. 

others  previous  to  his  invention.     La  S.)  96;  Smith  v.  Fay,  6  Fish.  Pat.  Cas. 

Baw  V,  Hawkins,  i  Bann.  &  Ard.  Pat.  4^6;  Latta  v.  Shawk,  i  Fish.  Pat.  Cas. 

Cas.    428;     Aultman    v,    Holley,     xi  405;  Doughty  v.  Day,  9  Blatchf.  (U.  S.) 

Blatchf.  (U.  S.)  317;  s.  c,  6  Fish.  Pat.  262;  Ellithofp  v.  Robertson,  4  Blatchf. 

Cas.  534;   8.    c,    5    Pat.  Off.  Gaz.   3;  (U.  S.)  307;  Stainthorp  v.  Humiston,  4 

Albright    V.    Celluloid    etc.     Harness  Fish.  Pat.  Cas.  X07;  Ball  v.  Murry,  10 

Trimming  Co.,   2   Bann.  &  Ard.  Pat.  Pa.  St.  14;  Wilcox  v.  Komp,  7  Blatchf. 

Cas.  629;  s.  c,   12  Pat.  Off.  Gaz.  227;  (U.  S.)  126. 

Uhlmann  v.  Bartholomae  etc.  Brewing  Two  Meaning!  of  * 'Experiment. "~  An 
Co.,  41  Fed.  Rep.  132;  Ansonia  Brass  experiment  may  be  a  trial  either  of  an 
etc.  Co.  V.  Electrical  Supply  Co.,  32  incomplete  mechanical  structure  toots- 
Fed.  Rep.  81.  certain  what  changes  or  additions  may 

An  article  which  was  made  merely  be  necessary  to  make  it  accomplish  the 

as  a  curiositj'  and  not  for  the  trade  will  design  of  its   projector,  or  of  a  com- 

not    defeat    a     subsequent     invention,  pleted   machine  to   test  its  efficiency. 

Lamb  v.  Hamblen,  ii  Fed.  Rep.  722.  In  the  first  case,  abandonment  having 

3.  Crandal   v.    Watters,   20   Blatchf.  taken  place,  no  effect  is  caused  on  sub- 

(U.  S.)  97;  Crandal  V.  Parker  Carriage  sequent  invention;    but   if  the   experi- 

etc.  Co.,  2'S  Pat.  Off.  Gaz.  369.  ment,  in   second  case,  shows  the  capa- 

Proceaa  and  Product. —  where  an  ar>  citv  of  machine  to  effect  the  inventor's 

tide  is  patented,  a  prior  publication  re-  object,  he  has  the  merit  of  producing 

lied  upon  to  anticipate  it,  need  not  de-  complete  invention.  Northwestern  Fire 

scribe  the  process  bv  which  it  is  made,  if  Extinguisher  Co.  v.  Philadelphia  Firq 

it  describes  the  artJcle.  Cohn  v.  United  Extinguisher  Co.,  i   Bann.  &  Ard.  Pat. 

States  Corset  Co.,  93  U.  S.  366.  Cas.  177. 

Where  alleged  prior  invention  was  Wliat  Amounti  to  an  Abandoned  Ex- 
shown  to  be  very  near  the  realization  of  perlsient. — Where  an  inventor  for  some 
the  invention,  but  could  not,  at  a  reason  breaks  up  his  invention,  and 
period  long  subsequent  make  a  machine  while  not  wholly  intending  to  abandon 
embodying  the  invention,  Ae/d,  that  it  it,' yet  uncertain  whether  he  will  resume 
was  not  sufficient  to  defeat  a  patent  the  subject,  it  shows  not  an  uncon- 
even  though  witnesses  testified  it  was  ditional  abandoment  but  an  entire  un- 
successful. Dolbear  v.  American  Bell  certainty  during  the  suspension, 
Telephone  Co.,  126  U.  S.  i;  Taylor  i;.  whether  or  not  the  invention  will  be 
Wood,  I  Bann.  &  Ard.  Pat.,Cas.  270.  given  to  the  public,  there  being  no  ap- 

Where  prior  inventors  approach  plication  for  a  patent;  another,  who  in- 
very  near  the  discovery  of  patentee  but  vents  the  same  thing,  perfects  it,  re- 
do not  discover  the  principle  feature  of  duces  it  to  practice,  patents  and  con- 
his  invention,  and  are  not  able  to  give  signs  it  to  public  use  will  be  regarded 
any  directions  by  which  same  can  be  as  the  first  inventor.  White  v.  Allen, 
successfully  prepared  and  applied,  the  2  Fish.  Pat.  Cas.  440;  s.  c,  2  Cliff.  (U. 
patent  is  not  anticipated.  Cahill  v,  S.)  224;  Gallahue  v,  Butterfield,  10 
Brown,  3  Bann.  &  Ard.  Pat  Cas.  580.  Blatchf;  (U.  S.)  232;  s.  c,  6  Fish.  Pat. 
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in  some  distinct  form,^  he  has  not  progressjed  beyond  an  experi- 
ment.   The  idea  must  be  embodied.* 

• 

Cas.  203;  6.  c.,-3  Pat.  Off.  Gaz.  645;        Although  prior  unsuccessful  ezperi- 

Adams  etc.  Mfg.  Co.  v.  Rathbone,  26  ments  involved  the  same  Idea  or  prin- 

Fed.  R>ep.  262;  Hutchinson  v,  Everett,  ciple  as  subsequent  patent,  the  latter 

a6  Fed.  Rep.  531.  will  not  be  invalidated.     United  Nickel 

A  man  made  and  tested  several  de-  Co.  v,  Authes,  5   Fish.  Pat.  Cas.  517; 

vices,  but  after  testing  them,  took  them  s.  c,  x  Holmes  135;  Roberts  v,  Dickey, 

to  pieces  and  laid  them  away.    Held^  %  Brews.   (Pa.)   260;    American    Bell 

an    abandoned    experiment.      Fay    v,  Teleph.  Co.  v.  People's  Teleph.  Co.,  25 

Allen,  24  Fed.  Rep.  804.  Fed.  Rep.  725. 

Bztrame  Caie. — Haifa  dozen  articles        Model  Iniufflolent. — ^The  mere  mak- 

were  made   and  the  manufacture  was  ing  a  model  of  an  invention,  held  not  to^ 

abandoned.    Held^  their    manufacture  constitute  invention,  as  against  a  patent* 

was  an  abandoned  experiment.     Hicks  subsequently  granted  to  another  for  the 

V.  Otto,  29  Pat.  Off.  Gaz.  365;  s.  c,  19  same  thing.     Stillwell  etc.    Mfg.    Co. 

Fed.  Rep.  749.  v,  Cincinnati  Gas  etc.  Co.,  i  Bann.  Bl 

Abandoned  Experiment.  —  If  an  al-  Ard.  Pat.  Cas.  610. 
leged  prior  invention  was  only  an  aban-  Same  rule  obtains,  although  the  model 
doned  experiment,  never  perfected,  it  was  capable  of  operation  for  the  pur- 
cannot  affect  a  subsequent  patent,  pose  of  experiments.  Cahoon  v.  Ring, 
Com  Planter  Patent,  Brown  v.  Guild,  i  Cliff.  (U.  S.)  592. 
23  Wall.  (U.  S.)  x6i;  Adams  v.  Jones,  Especially  where  the  model  was  one 
I  Fish.  Pat.  Cas.  527;  Gottfried  v.  Phil-  filed  in  the  Patent  Office  and  recalled 
lip  Best  Brewing' Co.,  5  Bann.  &  Ard.  by  the  applicant  because  it  did  not  rep- 
Pat.  Cas.  4;  Woodward  v.  Dinsmore,  resent  his  invention  **  truly."  Decker 
4  Fish.  Pat.  Cas.  163;  United  Nickel  v.  Grote,  10  Blatchf.  (U.  S.)  331;  s.  c, 
Co.  V.  Authes,  1  Holmes  (U.  S.)  135;  6  Fish.  Pat.  Cas.  143;  s.  c,  3  Pat.  Off. 
t.  <?.,  Pat.  Office  Gaz.  578.  Gaz.  65. 

If  alleged  prior  machine  is  abandoned        Vm  of  Knowledge  Obtained  from   an 

as  useless  after  experimental  trials,  pre-  Abandoned  Experiment — ^Wlken  It  Makes 

sumption  will  be  that  it  is  not  identical  Bnbseqnent  Patent  Void. — If  the  knowl- 

with  subsequent  invention  of  proved  edge  derived  from  a  prior  abandoned 

merit.     Wayne  v.  Holmes,  i  Bond  (U.  experiment  is  sufficiently  clear  and  defi- 

S.)  27.  nite  to  enable  an  inventor  to  construct 

A  single  machine  abandoned  many  the  improvement  which  is  the  subject 

years  before,  wil^  not  invalidate  a  pat-  of  his  invention,  the   patent  is  void; 

ent.     Blake  v.  Rawson,  i   Holmes  (U.  otherwise,  where  an  original  inventor 

S.)   200;  s.  c,  3   Pat.  Off.    Gaz.    122;  of   an    improvement,    though    having 

Taj'lor  V,  Wood,  12  Blatchf.  (U.  S.)  knowledge  of  such  an  experiment,  who 

no;   s.  c,  I  Bann.  &  Ard.  Pat.  Cas.  is  entitled  to  the  benefit  of  all  unsub- 

270.  stantial    changes    and    improvements, 

If  suggestions  came  to  the  inventor  notwithstanding     such      modifications 

from  prior  experiments,  and  he  is  the  may   run  into  and  include    forms    of 

first  who  reduced  these  suggestions  to  mechanism  shoWh  in    the    abandoned 

practice,  he  is  entitled  to  his  invention,  experiment.     Union  Paper  Bag  etc.  Co. 

Roberts  v,  Dickey,  i  Pat.  Off.  Gaz.  4.  v,  P.  &  W.  Co.,  15  Blatchf.  (U.  S.)  160; 

1.  Parkhurst  v.  Kinsman,  i  Blatchf.  s.  c,  3  Bann.  &  Ard.  Pat.  Cas.  403;  s. 
(U.  S.)  488.  c,  15  Pat.  Off.  Gaz.  423. 

2.  Richardson  v.  Noys,  2  Bann.  &  The  following  have  been  held  to  be 
Ard.  Pat.  Cas.  398;  s.  c,  10  Pat.  Off.  experiments  only:  A  single  machine 
Gaz.  507.  abandoned  directly,  and  apparently  im- 

Where  a  patent  has  been  granted  for  practicable.    Blake  t^  Rawson,  6  Fish, 

improvements  which,  after  a  full  and  Pat.  Cas.  74;  s.  c,  3  Pat.  Off.  Gaz.  122; 

fair  trial,  resulted  in  unsuccessfull  ex-  Taylor  v.  Wood,  12  Blatchf.  (U.S.)  no; 

periments  and  have  finally  been  aban-  s.  c,  x  Bann.  &  Ard.  Pat.  Cas.27o;s.c., 

doned,  and  another  person  takes  up  the  8  Pat.  Off.  Gaz.  go;  Tatiim  v.  Gregory, 

subject  of  the  improvements  and  is  sue-  41  Fed.  Rep.  142.  • 

cessfiil,  he  is  entitled  to  the  merit  of       A  device  not  showing  an  Important 

them  as  an  original  inventor.    Whitely  element.    Roberts  v.  Dicky,  4  Brews. 

V.  Swayne,  7  Wall.  (U.  S.)  685.  (Pa.)  260;  s.  c,  20  Fish.  Pat  Cas.  533; 
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{dj  Concealed  Invention. — ^A  patent  is  not  invalidated  by  a 
concealed  invention,*  or  by  one  accidentally  made  and  never 
communicated.* 

{d\  By  Publication. — ^A  patent  is  anticipated  by  a  publica- 
tion,' 


s.  c^  I  Pat.  Off.  Gaz.  4;  Hitchcock  v,        Btatni  of  PaVUeation.^" Under    the 

,  ^ , )  550;    L.    _,,      .  .  . 

5  Fish.  Pat.  Gas.  537;  8.  c,  i  Pat.  Off.    the  English  work  preceded  the  discov- 


'S. 


Tremaine,  9  Blatchf.  (U.  S.)  550;  s.  c,    provisions  of  law,  if  the  publication  in 


Gaz.  633.  ery  bj  Heaton,  the  defense  was  made 

A  similar  product  made  by  a  some-  out.  Under  the  law  the  publication  is 
what  similar  process,  but  apparently  put  upon  the  same  footing  with  a  pat- 
not  successful  and  not  continued.  Smith  ent  taken  out  at  the  time  of  the  publi- 
V,  Glendale  etc.  Fabric  Co^  i  Holmes  cation.  The  sole  question  is,  therefore, 
(U.  S.)  340;  6.  c,  5  Pat.  Off.  Gaz.  429.  did  Heaton  make  his  invention  before 

Cases  where  alleged  anticipating  de-  the  date  of  the   English  publication  ?*' 

vice  declared  experiment  through  the  Webb  v,  Qgintard,  9  Blatchf.  (U.  S.) 

non-success  of   the  result.    Smith  v.  353;  s.  c,  5  Fish.  Pat.  Cas.  276. 

Goodyear  Dental  etc.  Co.,  93  U.  S.  487;  Wlian  a  Printed  IXeaeriptlon  Beeomes  a 

s.  c,  II  Pat.  Off.  Gaz.  246.  *<Pablioation." — A  printed  description 

1.  Whitney  v.  Emmett,  i  Baldw.  (U.  of  an  invention  is   not  deemed   pub- 

S.)  303;  s.  c,  1   Robb  Pat.  Cas.  567;  lished  untM  after  it  has  been  left  some 

Rowley  v.  Mason,  2  A.  L.  T.  106;  Jud-  time  in  a  place  accessible  to  the  public, 

son  V,  Bradford,  3  Bann.  &  Ard/  Pat.  Coburn  v,  Schroeder,  22  Pat.  Off.  Gaz. 

Cas.  539;  8.  c  16  Pat.  Off.  Gaz.  171;  1538;  s.  c,  11  Fed.  Rep.  425. 

Sayles  v,  Chicago  etc.  R.  Co.,  2  Fish.  What  Does  Not  Amount  to  a  Publioa- 

Pat.  Cas.  523;  s.  c,  i  Biss.  (U.  S.')  468;  tlon. — A   description  of   an   invention 

Stainthrop  t;.  Humiston,  4  Fish.  Pat.  contained  in  an  application  for  a  pat- 

Cas.  107;  Piper  v.  Brown,  4  Fish.  Pat.  ent  which    was    rejected    because    it 

/  Cas.  175;  Zinsser  v.  Kremer,  39  Fed.  lacks  the  essential  quality*  of  a  publica- 

Rep.  III.  tion,  in  that  it  is  not  accessible  to  the 

Especially  is  this  the  case  where  an  public  generally  or  designed  for  general 
invention  is  afterward  forgotten.  Gay-  circulation.  Northwestern  Fire  Ex- 
ler  V.  Wilder,  10  How.  (U.  S.)  477;  tinguisher  Co.  v.  Philadelphia  Fire  Ex- 
Hall  v.  Bird,  3  Fish.  Pat.  Cas.  C95;s.c.,  tinguisher  Co.,  i  Bann.  &  Ard.  Pat. 
6  Blatchf.  (U.  S.)438;  Bullock  Printing  Cas.  177;  s.  c,  6  Pat.  Off.  Gaz.  34. 
PresA  Co.  v.  Jones,  3  Bann.  &  Ard.  Pat.  Business  circulars  sent  only  to  per- 
Cas.  195.  sons  engaged  or   supposed   to  be  en- 

And  where  only  a  single  specimen  of  gaged  in  the  tfade.    New  Process  Fer- 

the  invention  was   in  existence.    Ca-  mentation  Co.  v.  Koch,  21   Fed.  Repu 

boon  V,  Ring,  i  Fish.  Pat.  Cas.  397.  580;  Parsons  v,  Colgate,  15  Fed.  Rep. 

That  a  device  had  been  kept    se-  000. 

cret  some  time  does    not    prevent  it  A  book,  of  which  there  was  no  evi- 

from  being  afterwards  patented.    Ayl-  dence  other  than  that  furnished  by  the 

ing  V,  Hall,  2  Cliff.  (U.  S.)  494.  copy,  that  the  work  was  ever  on  sale  or 

S.  New  York  v.  Ransom,  23  How.  circulation.     Cottier    v,    Stimson,    20 

(U.  S.)  32a.  Fed.  Rep.  906. 

S.  Publication  means  put  into  gen-  A  book  offered   as   an  anticipatory 

eral  circulation.    Cotter  v.  Stimson,  20  publication  must  be  proved  to  be  put 

Fed.  Rep.  906.  In  circulation  or  offered   to  the  public 

If  an  invention   has  been  described  before    the    patentee's    invention,    by 

in  a  public  work  anterior  to  the  sup-  other  evidence  than   the  date  on  the 

posed    discovery,    the  patent  is   void,  title  page.     Reeves  v.  Keystone  Bridge 

Evans  v.  Eaton,  3  Wheat.  (U.  S.)  454;  Co.,  5  Fish.  Pat.  Cas.  4^8;  s.  c.,9  Phila. 

8.  c  I   Robb  Pat.  Cas.  68;  Winans  v,  (Pa.)  368;  s.  c,  i  Pat.  Off.  Gaz.  466. 

Schenectady  etc.  R.  Co.,  2  Blatchf.  (U.  A  written  description  of  a  machine, 

S.)  279;  Evans  o.  Hettick,  3  Wash.  (U.  although  illustrated  by  drawings,  which 

S.)  400.          ^  has  not  been  given  to  the  public,  does 

A    8pecification  of  a  prior  foreign  not  constitute  an  invention  within  the 

patent  is  a  prior  publication.     Sewall  meaning  of  the  Patent  Laws,  so  as  to 

V.Jones,  91  U.  S.  171.  defeat  a  subsequent  patent  to  an  inde- 
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which  clearly  sets  forth  the  invention  it  is  intended  to  describe.^ 

pendent  inventor,  even  though  it  be  de-  steps  necessarily  antecedent  need  not 

posited  in  the  Patent  Office  as  part  of  be.    Cohn  v.  United  States  Corset  Co^ 

an  application   for  a  patent.    Lyman  93  U.  S.  366. 

Ventilating  etc.  Co.  v.  Lalor,  i  Bann.  '^Inventions  patented  here  cannot, be 

&  Ard.  Pat.  Cas.  403.  superseded  by  the  mere  introduction  of 

A  mere  rejected  application  showing  a  foreign  patent  or  publication,  although 

that  the  device  described  was  ever  prac-  of  prior  date,  unless  the  descriptions 

tically  made  and  used,  does  not  antici-  and  drawings  contain  and  exhibit  a  sub- 

Sate  a  patent.  Barker  v.  Stowe,  3  Bann.  stantial  representation  of  the  patented 

:  Ard.  Pat.  Cas.  337.  improvement  in  such  full,  clear  and  ex- 

When  the  inventor's  idea  Is  perfected  act  terms  as  to  enable  anyone  skilled  in 

by  a  practical  adaption  of  it  in  the  form  the  art  or  science  to  which  it  appertains^ 

ot  mechanism,  a  rejected  specification  without    resorting    to    experiments,  to 

with  the  drawings,  must  be  considered  make,  construct  and  practice  the  inven- 

in  connection  with  it,  in  ascertaining  tion  as  he  would  be  enabled  to  do  from 

the  date  of  invention,  design  of  inven-  a  prior  patent  for  the  same  invention." 

tor,  and  the  principle  intended  function  Cahill  v,  Bi;own,  i^  Pat.  Off.  Gaz.  697; 

and  mode  of  operation  of  his  mechan-  s.  c,  3  Bann.  &  Ard.  Pat.  Cas.   ^80, 

ism.    Northwestern  Fire  Extinguisher  citing  Betts  v,  Menzies,  7  L.  T.,  N\  S. 

Co.  v.  Philadelphia  Fire  Extinguisher  1x0. 

Co.,  I  Bann.  &  Ard.  Pat.  Cas.  177.  Where  the  alleged  prior  publication 

A  prior  application  for  a  patent  with-  remotely  suggested  the  device,  but  did 
out  evidence  to  show  that  the  described  not  construct  it  so  that  the  puolic  could 
device  was  ever  constructed,  is  not  suf-  manufacture  and  put  it  to  the  use  de- 
ficient to  defeat  subsequent  patent,  signed  without  furtherjnvention.  Mc- 
Adams  v.  Howard,  26  Pat.  Off.  Gaz.  Comb  t;.  Ernest,  i  Woods  (U.  S.)  X9(;; 
825.  Howe  V.  Williams,  3  Cliff.  (U.  S.)  245; 

An  English  provisional   specification  Carr  v.  Rice,  i  Fish.  Pat.  Cas.  198. 

Is  not  a  bar  to  a  patent,  only  as  a  printed  BcUntlflc  Bpeculatlon    InsuflLclent. — 

specification  describing  the  invention.  A  publication  showing  only  suggestions 

The  patent  constitutes    no    objection,  and   speculatfons  of  scientific  men  who 

Cohn  V,  United  States  Corset  Co.,  12  had  never  tested  the  practicability  of 

Blatchf.  (U.  S.)  225.  the  device.    Jensen  v.  Keasbey,  24  Fed* 

A  provisional  specification  which  is  Rep.  144;  Haj's  v,  Sulsor,  1  Bond  (U. 
not  shown  to  take  effect  as  a  publication  S.)  279;  s.  c,  i  Fish.  Pat.  Cas.  532. 
prior  to  the  date  showing  the  invention,  Incoxnpleteneaa  and  Indefiniteneia  Fa- 
does  not  anticipate  a  patent.  Ireson  v.  tal. — Statements  in  a  prior  publication 
Pierce,  39  Fed.  Rep.  795;  Smith  v,  not  fall  and  definite  enough  to  enable 
Goodyear  Dental  etc.  Co.,  93  U.  S.  486;  those  skilled  in  the  art  to  put  the  inven- 
s.  c,  II  Pat.  Off.  Gaz.  246.  tion  into  practice.     Hord  v,  Boston  Car 

1.  A   description  in   a  prior    publi-  Spring  Co.,  21  Fed.  Rep.  67;  Cohn  v, 

cation,  in  order  to  defeat  a  patent,  must  United  States  Corset  Co.,  93  U.  S.  366; 

contain  and  exhibit  a  substantial  repre-  Downton  v,  Yaeger  Milling  Co.,  108 

sentation  of  the  patented  improvement  U.  S.  466. 

in  such  full,  clear  and  exact  terms  as  to  When  the  published  description  does 

enable  any  person  skilled  in  the  art  or  not  give  the  public  a  practical  knowl- 

science  to  which  it  appertains  to  make,  edge    of    the    invention.     Roberts    v. 

construct  and  practice    the    invention  Dickey,  4  Brew.  (Pa.)  260. 

patented.     It  must  be  an  account  of  a  Where  the  invention  cannot  be  made 

complete     and     operative    invention,  and  used  merely   by  use  of  the  publi- 

capable  of   being    put    into    practical  cation  without  the  aid  of  anything  not 

operation.    Seymour    v.    Osborne,    ix  known.    Begnall  v.  Harvey,  18  Blatchf, 

Wall.    (U.  S.)   5x6;    Cohn  v.  United  (U.  S.)  353;  Carr  v.  Rice,  i  Fish.  Pat. 

States  Corset  Co.,  93  U.  S.  366;  Elec-  Cas.  198;  Goff  v,  Stafford,  14  Pat.  Off. 

trical  Accumulation  Co.  t/.  Julien  Elec-  Gaz.  748. 

trie  Co.,  38  Fed.  Rep.  117;  Adams  v,  Borden  to  Show  Buffloleney  on  ]>efend- 

Bellaire   Stamping  Co.,  28  Fed.  Rep.  ant. — ^The  defendant  has  to  ntake  out 

360;  Downton  v,  Yaeger  Milling  Co.,  the  sufficiency  of  the  description.  Cohn 

X08  U.  S'.  466.  V,  United  States  Corset  Co.,  X2  Blatch£ 

If  the  thing  patented  is  described,  the  (U.  S.)  225. 
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{f)  Knowledge   of   Prior  Device  or  Descrij^tion. — A 

patent  is  void,  even  though  the  inventor  had  no  knowledge  of 
the  prior  device  or  description  anticipating  it  -}  even  when  an  in- 
vention is  abandoned  it  becomes  public  property  and  cannot  be 
resumed  by  an  inventor.*  * 

(/)  Must  be  Prior  to  Date  of  Invention, — ^To  invalidate 
a  patent  the  anticipating  device  or  description  must  be  prior  to 
the  patentee's  invention,  not  merely  prior  to  his  application  for  a 
patent.* 

7.  Novelty  with  BefBrenoe  to  Forei^  Inventions. — A  patentee 
must  be  the  inventor  with  reference  to  foreign  countries,  as  well 
as  to  this  ;^  that  is,  he  must  be  an  original  inventor,  and  not  an 

Complataneu  of  PuUloatlon  QaettUm  Bridge  Co.,  5  Fish.  Pat.  Cas.  462;  s.  c, 

of  Fact. — Whether  a  publication  offered  i  Pat.  Off.  Gaz.  466;  Byerly  v,  Cleve- 

in    evidence    describMCR    the    invention  land  Linseed  Oil  Works,  31  Fed.  Rep, 

claimed  in  the  patent,  is  a  question  of  73;  Draper  v,  Potoxnska  Mills,  3  Bann. 

fact.    Adams  v.  Bellaire  Stamping  Co.,  &  Ard.  Pat.  Cas.  215;  Bates  v,  Coe,  98 

28  Fed.  Rep.  360.  U.  S.  34;  Consolidated  Bunging  Appa- 

1.  Evans  v.  Eaton,  3  Wheat.  (U.  S.)  ratus  v,  Woerle,  29  Fed.  Rep.  449. 

454;  s.  c,  I   Robb    Pat.  Cas.  68;  Win-  And,  consequently,  where  an  inven- 

ans  V.  Schenectady  R.  Co.,  2  Blatchf.  tion  is  shown  to  be  made  before  the 

(U.  S.)  279;  Evans  v,  Hettick,  3  Wash,  sealing  of  an  English  patent,  the  inven- 

(U.  S.)  4(»,    8.  Cf  I  Robb   Pat.  Cas.  tion  is  not  anticipated  by  it.     Railway 

166;  Sewall  V.Jones,  91  U.  S.  171;  s.c,  Registering  Mfg.  Co.  v.  Broadway  etc. 

9  Pat.  Off.  Gaz.  47.  R.  Co.,  26  Fed.  Rep.  522. 

See  Reed  v.  Cutter,  i  Story  (U.  S.)  He  can  show  the  date  of  his  invention. 

590;  s.  c,  2  Robb  Pat.  Cas.  81.  Parker  v,  Hulme,  i  Fish.  Pat.  Cas.  44; 

Presumed  to  Snow  Prior  ZnTentloni  or  Judson  v.  Cope,  i  Bond  (U.  S.)  327;  s. 

Patente. — A   patentee    is  presumed   to  c,  i  Fish.  Pat.  Cas.  615. 

have  knowledge  of  previous  inventions.  A  description  in  a  printed  publica- 

Foote  V.  Silsby,  2  Blatchf.  (U.  S.)  260;  tion  cannot  invalidate  a  patent  unless 

Woodcocks.  Parker,  I  Gall.  (U.  S.)  438.  prior    to    the    invention.     It     is    not 

Also  presumed  to  know  of  a  preced-  enough     that    it    was    prior    to     the 

ing  patent.  Odiorne  v.  Winkley,  2  Gall,  application    for    letters    patent.    Bar- 

(U.  S.)  51.                                       %  tholomew  v.  Sawyer,  i  Fish.  Pat.  Cas. 

Foreign  Patent. — When  an  invention  516;  s.  c,  4  Blatchf.  (U.  S.)  347;  Howe 

has  been  patented  in  a  foreign  country,  v,  Morton,  x  Fish  Pat.  Cas.  586;  Coch- 

or  described  in  a  public  work  the  alleged  rane  v.  Deener,  94  U.  S.  7S0;  Reeves 

inventor  here  is  presumed  to  have  been  v.  Keystone  Bridge  Co.,  5  Fish.  Pat. 

acquainted  with  that  invention  as  it  was  Cas.  458;  s.  c,  9  Phila.  (Pa.)  368;  s.  c, 

known  in  the  foreign  country.    Swift  i  Pat.  Off.  Gaz.  466. 

V,  Whisen,  2  Bond  (U.S.)  i x  1;.  English  Bpeoiflcatione. — A m e r i c a n 

S.  Colt  V.  Massachusetts  Arms  Co.,  patentee  made  his  invention  i)efore  the 

I  Fish.  Pat.  Cas.  xo8;  Whipple  v.  Bald-  filing  of  English   specification.     Held, 

win  Mfg.  Co.,  4   Fish.  Pat.  Cas.  29;  that    his    patent  was   not  invalidated. 

White  V,  Allen,  t  Cliff.  (U.  S.)  224;  s.  Lorrilard  v.  Dohan,  9  Fed.  Rep.  509;  s. 

c^  2  Fish.   Pat.  Cas.  440;  Northwes-  c,  20  Pat.  Off.  Gaz.  X587;  De  Florcz  v. 

tern  Fire  Extinguisher  Co.  v,  Philadel-  Raynolds,  17  Blatchf.  (U.  S.)  436;  s.  c, 

phia  Fire  Extinguisher  Co.,  i  Bann.  &  17  Pat.  Off.  Gaz.  503. 

Ard.  Pat  Cas.  177;  Shoup  v,  Henrici,  2  The  specification  or  other  description 

Bann.  &   Ard.  Pat  Cas.  249;  s.  c,  4  must  be  published  before  the  date  of 

Pat  Off.  Ga2.  1 162.  invention  of  American  patentee,  pro- 

Lost  Art.— A  rediscovered  "lost  art'*  vided  the  latter  believed  himself,  at  the 

has  been  placed  on  a  different  footing,  time    of    his    application    for    letters 

Gayler  v.  Wilder,  10  How.  (U.  S.)  477.  patent,  to  be  the  first  inventor.  Eliza- 

8.  Dixon  V.  Moyer,  4  Wash.  (U.  b.)  beth  v,    American  Pavement  Co.,  97 

68;  Smith  v.  Goodyear  Dental  etc.  Co.,  U.  S.  126. 

93  U«   S.  486;    Reeves    v.    Keystone  4.  Sewall  t^.  Jones,  91.  U.  S.  171. 
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importer  o(  the  invention.^ 

8.  Horel^  with  Sefbrenoe  to  Combinations. — ^The  novelty  in 
combinations  consists  in  the  embodiment  and  adaptation  of 
mechanical  appliances  which  are  old.^ 

VI.  Public  TJae. — Where  an  invention  has  been  in  public  use  or 
on  sale  in  the  United  States  for  more  than  two  years  prior  to 
the  application  for  a  patent,  the  patent  granted  is  void.'  It  is 
immaterial  whether  the  use  or  sale  has  or  has  not  been  with  the 
consent  of  the  inventor  *  The  test  whether  a  transaction  is  or 
is  ndt  a  public  sale  or  use,  is  whether  the  use  or  sale  has  been  in 

1.  Thompson  v,  Haight,  i  U.  S.  L.  J.  bj  such  means  and  appliances  as  tha 
582.  patentee   claims   to  have  invented,  is 

Proof    of,  prior    use    in    a    foreign  new.   Bell  v,  Daniels,  i  Fish.  Pat.  Cas. 

country  will   not  supersede    a  patent  372;  s.  c,  x  Bond  (U.  S.)  212. 

granted  here  unless  the  alleged  inven-  Therefore,  where  the  combination  it 

tion    was    patented   in    some    foreign  new,  the  elements  may  have  been  in 

country.    Proof  of  such  foreign  manu-  the  most  common  and  extensive  use* 

facture  and  use,  if  known  to  the  appli-  Ryan  v,  Goodwin,  3  Sumn.  (U.  S.)  514; 

cant  for  the  patent,  mav  be  evidence  to  s.  c,  x  Robb  Pat.  Cas.  725. 

show    he   was   not    the    inventor    of  A  Bubstltuta  or  an  Unproremant^ — If 

the  alleged  new  improvement;  but  it  is  a  device  is  a  substitute  for  one  element 

not  sufficient  to  supersede  the  patent  if  of  a  combination,  and  not  merely  an 

he  did  not  borrow  his  supposed  inven-  improvement    on    it,  then  a  machine 

tion  from  that  source,  unless  the  foreign  containing  this  substitute  and  the  other 

inventor  obtained  a  patent  for  his  im-  old  elements  is  a  new  and  different  ma- 

provement  or  the  same  was  described  chine  from  a  machine  containing  the 

in  some  printed  publication.  Roemer  v.  combination  of  old  elements  known  be- 

Simon,  95  U.  S.  214;  Doyle  v.  Spauld-  fore  the  invention,  and  not  merely  aH 

ing,  X9  Fed.  Rep.  744;  Illingworth  v.  improvement  upon  such  machine  con- 

Spaulding,  9  Fed.  Rep.  61  f.  taining  such    combination  of  old  ele- 

2.  Crandal  v,  Walters,  9  Fed.  Rep.  ments.  Potter  v.  Holland,  x  Fish.  Pat 
659;  Aron  V,  Manhattan  R.  Co.,  rxi  U.  Cas.    382;    s,   c,  4    Blatchf.    (U.    S.) 

5.  84;    Proctor  v,  Bennis,   36  CT.  D.    238. 

740;  May  V,  Fond  du  Lac  Co.,  27  Fed.  Althovgli  Part  of  tha  Apparatni  Mlglift 

Rep.  691 .  Haya  Bean  Applied  toa  Btmilar  Fnrpota. — 

Voyalty  in  OomMnfttiona. — When   a  A  combination  is  new  although  part  of 

patent  is  for  a  combination,  it  is  imma-  the  apparatus  might  have  been  applied 

tprial  whether  the  patentee  is  the  in-  to  similar  purposes  in  other  and  differ* 

ventor  of  any  of  the  elements  of  ingre-  ent    machines.    Pitts  v.  Whitman,   a 

dients.    They  may  all  be  old,  and  yet  Story  (U.  S.)  609;  s.  c,  2   Robb  Pat. 

if  the  patentee  was  the  first  to  combine  Cas.  189. 

them  for  the  particular  purpose,  he  is  But  the  novelty  of  a  combination  can- 
entitled  to  be  protected  in  that  im-  not  be  supported  by  the  evidence  of  the 
provement.  Silsby  v.  Foote,  20  How.  novelty  of  a  part  Batten  v.  Clayton, 
(U.  S.)  378;  O'Reilly  v,  Morse.  X5  2  Whart  Dig.  363. 
How.  (U.  S.)  62;  Pennock  v.  Dia-  8.  U.  S.  Rev.  StaU.,  §4886.  Lock- 
logue,  4  Wash.  (U.  S.)  538;  s.  c,  2  Pet.  wood  v,  Cleveland,  18  Fed.  Rep.  37; 
(TJ.  S.)  i;  s.  Cm  X  Robb  Pat.  Cas.  466;  Hutchinson  v.  Everett,  26  Fed.  Rep. 
Ryan  V.  Goodwin, 3  Sumn.  (U.S.) 5x4;  ox;   Cross    v.  Union    etc.  Fastening 

6.  c,  X  Robb  Pat.  Cas.  725;  Sessions  v.  Co.,  29  Fed.  Rep.  293. 

Romadka,  28  Pat.  Off.  Gaz.  72  x.  A  foreign  use  is  not  contemplated  by 

The  theory  of  a  combination  is  that  the    statute.    Worswick    Mfg.  Co.  v. 

all  the  parts  are  old  and  the  invention  Steiger,  X7  Fed.  Rep.  250. 

consists  in  the  new  combination.  Union  4.  Andrews    v,  Hovey,    123    U.  S. 

Sugar  Refinery  Co.  v.  Mathiesen,  2  267. 

Fish.  Pat.  Cas.  600;  s.  c,  3  Cliff.  (U.  The  circuit  court  decisions  on  this 

S.)  639.    The  test  of  novelty  as  applied  question  are  collected  and  analyzed  in 

to  a  combination  seems  to  be,  whether  the    motion    for  reheating.    Andrews 

the  application  of  the  powers  of  nature  v.  Hovey,  123  U.  S.  267. 
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PiUfeVM.                          PATENT  LAW.  PabUeVM. 
the  ordinary  transactions  of  life  in  the  ordinary  course  of  business,^ 

1.  A  machine  which,  whether  entirelj  ence  of  employees  of  a  factory,  and 
satisfactory  or  not,  has  been  used  in  the  though  but  one  device  was  made  and 
ordinary  course  of  business  for  twenty  or  was  soon  laid  aside,  it  was  held  a  per- 
ti^irty  years,  and  is  patented  precisely  fected  invention,  and  not  an  abandoned 
as  it  is'  used,  cannot  properly  be  called  experiment,  and  the  use  was  held  to  be 
an  experimental  machine.  Perkins  v,  public.  Brush  v,  Condit,  20  Fed.  Rep. 
Nashua  Card  etc.  Co.,  c  Bann.  &  Ard.  826;  28  Pat.  Off.  Gaz.  451. 
Pat  Cas.  395;  Campbell  v.  Mayor,  44  Vm  of  Kaohlne  in  Factoxy;  Workmea 
Pat  Off.  Gaz.  1085.  Not  Fledged  to  Beertoy.— Use  of  ma- 
Even  when  the  patentee  expresses  chine  in  a  Yactory  where  the  workmen 
himself  doubtful  of  the  durability  of  the  are  not  pledged  to  secrecy,  is  a  pubUc 
device,  and  claims  a  desire  to  test  it,  a  use,  even  though  chance  visitors  are  ex- 
use  of  a  permanent  nature  in  the  ordi-  eluded.  Perkins  v.  Nashua  Card  etc. 
nary  course  of  business  for  over  two  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  395. 
years  will  invalidate  the  patent.  Root  When  an  inventor  puts  his  incom- 
9.  Third  Ave.  R.Co.,  37  Fed.  Rep.  673.  plete  or  experimental  device  upon  the 

What  Is  Public  Uae. — Public  use  is:  xi^arket  and  sells  it  as  a  manufacture 

(i)  where  an  inventor  allows  his  in-  more  than  two  years  before  he  applies 

vention  to  be  used  by  other  persons,  for  his  patent,  he  gives  the  device  to  the 

either  with  or  without  compensation,  public  in  the  condition  or  stage  of  de- 

or  where  it  is  put  on  sale  without  his  velopment    in  which  he  sells  it;  and 

consent    for   such   use.    Elizabeth  v,  his  patent  cannot  cover  what  he  has 

American  etc.  Pavement  Co.,  97  U.  S.  thus  given  away.    Lyman  v.  Maypole, 

126.  28  Pat.  Off.  Gaz.  810;  s.  c,  19  Fed.  Rep. 

(2)  Where  an  inventor  in  the  general  735. 

course  of  business  sells  his  invention  A  machine  and  a  process  were  used 

even  by  a  conditional  sale.    Henry  v,  for  a  series  of  yeacs  without  a  change  in 

Francestown  Soapstone  Co.,  5  Bann.  &  either.    Held^  not  an  experimental  use. 

Ard.  Pat  Cas.  108;  Plimpton  v.  Wins-  Manning  v.  Cape  Ann  etc.  Glue  Co., 

low,  23  Pat.  Off.  Gaz.  1731.  108  U.  S.  462. 

Hnmber  of  Ferwms   Using,  IXnimpor-  An  inventor  allowed  two  persons  the 

tant. — Whether  use  is  public  or  not,  use  of  his  invention  without  any  in- 

does  not  depend  upon  the  number  of  junction  of  secrecy  or  other  condition, 

persons  to  whom  the  use  is  known.  Held^  a  public  use.    Manning  v.  Cape 
Egbert  v,  Lippmann,  X04  U.  S.  333.       *  Ann  etc.  Glue  Co.,  108  iT.  S.  462. 

Also  Vvinber  of  Artloles  Hade. — Nor  A  use'of  an  invention  where  it  cannot 

upon  the  number  of  articles  made;  one  be  seen  by  the  public  eye,  if  allowed  by 

is  sufficient,  though  a  greater  nuipber  the  inventor  to  be  used  in  a  complete 

may  tend  to  strengthen  the  proof.    Eg-  condition,  not  as  a  test,  and  without 

bert  V.  Lippmann,  104  U.  S.  333;  Con-  any   obligation  of  secrecy  is  a  public 

solidated  Fruit  Jar  Co.  tr.  Wright,  X2  use.    This  is  an  extreme  case.     A  man 

Biatchf.  (U.  S.)  149;  s.  c,  6  Pat.  Off.  made  a  pair  of  corset  steels;  they  were 

Gaz.  327;  s.  c,  I  Bann.  &  Ard.  Pat.  given  to  a  female  friend,  and  in  their 

Cas.  320;  Henry  tr.  Francestown  Soap-  use  were  hidden  in  the  corset.    Egbert                        , 

stone  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  ico.  v.  Lippman,  X04  U.  S.  333;  s.  c,  21  Pat. 

lad  Tixns. — A  device  was  used  two  Off.  Gaz.  75. 

and  one- half  months  only,  then  laid  Donbls  Furpose  of  Profit  and  Bzperi- 

aside.    Held^  an    anticipation    of  the  msnt. — A  patent  is  void  if,  more  than 

patent  when  the  use  was  not  for  the  two  years  before  the  application  for  it 

purpose  of  testing  the  device,  but  was  a  was  filed,  the  patentee  sold  the  patented 

public  and  practical  one  with  as  much  article  for  the  double  purpose  of  seeing 

success  as  was  reasonable  to  expect  at  whether  they  would  sell  and  of  realiz- 

that  early  stage  of  a  particular  art.  ing  from  the  proceeds.    Consolidated 

Brush  9.  Condit,  28  Pat.,Off.  Gaz.  451;  Fruit  Jar  Co.  v,  Wright,  12  Biatchf. 

20  Fed.  Rep.  824.  (U.  S.)  149. 

Where  a  device  did  such  practical  Offering  a  device  for  sale  whether 

work  as  might  reasonably  be  expected  any  sales  were  made  or  not,  two  years 

In  the  state  of  the  art  at  that  time,  and  prior  to  the  application,  invalidates  the 

was  put  in  ordinary,  though  not  con-  patent.    Plimpton  9.  Winslow,  23  Pat 

stant  use,  for  a  short  lime,  in  the  pres-  Off.  Gaz.  1731. 
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or,  to  test  the  invention.* 

Vn  Vtilitt — 1.  General  Prineiplee. — ^That  the  invention  be 
useful  is  essential  to  the  validity  of  a  patent.*  The  term 
"useful"  is  employed  in  contradistinction  to  what  is  injurious  to 
the  moral  health  or  good  order  of  society,*  or  what  is  merely 


Partial  BucoeM  of  Haoliliie. — Though  S.)  50J;  Henry  v,  Francestown  Soap* 

the  machine  embodying  an  invention  stone  Co.,  5  Bann.  &  Ard.  PatCas.  108L 

waa  not  a  success  as  a  whole,  if  used  or  The  test,  whether  an  article  is  perfect 

especially  if  sold  over  two  years  prior  or  imperfect,  is  whether  it  is  or  is  not 

to  the  application,  the   patent  is  void,  the    invention — that    is,    '^whether    it 

Newark   Machine  Co.  v.   Hargett,  28  embodies  the  whole  of  it.*'    Draper  v. 

Fed.  Rep.  567.  Wattles,  3  Baftn.  &  Ard.  Pat.  Cas.  619. 

1.  Where  the  inventor  uses  his  ma-  When  Kaoliiiie  Ii  Altered. — If  a  ma- 
chine for  the  bona  fide  intent  of  testing  chine  as  originally  constructed  is  subse- 
its  qualities,  although  he  makes  no  al-  quently  altered  so  as  to  make  a  machine 
teratipns.  Elizabeth  v,  American  etc.  substantially  different  in  its  construction 
Pavement  Co.,  97  U.  S.  126.  and  mode  of  operation,  the  time  begins 

Where  a  use  for  profit  was  incidental  to  run  from  the  completion  of  the  last 

and  subordinate   to   the  experimental  machine.     Haskell  v.  Shoe  Mach.  Co., 

use.    Jennings  v.  Pierce,  15  Blatchf.  (U.  3  Bann.  &  Ard.  Pat.  Cas.  553. 

S.)  42 ;  s.  c,  3  Bann.  &  Ard.  rat.  Cas.  361.  Diitlnotlon  Between  Completed  Inyen- 

Where  the    use   is    an    experiment,  tion  and  Completed  Uachine. — The  dis- 

although   the  public  derived   an  inci-  tinction  between  the  invention  and  the 

dental  advantage.   Elizabeth  v.  Ameri-  machine  which  embodies   it    must  be 

can  etc.  Pavement  Co.,  97  U.  S.  126.  •  preserved.    The  invention  may  be  per- 

Where  the  use  prior  to  the  period  of  feet,  and  the  machine  which  embodies 

two  years  was  by  way  of  trial  and  re-  the  invention  may  be  an  imperfect  ma* 

suited    in    a  change  of  the    machine,  chine.      American   Hide    etc.  Co.    v. 

Pitts  V,  Hall,  2  Blatchf.  (U.  S.)  229.  American  Tool  etc.  Co.,  1  Holmes  (U. 

Where  a  machine  is  imperfect  and  S.)  503;  s.  c;  4  Fish.  Pat.  Cas.  284. 
requires  continuous  experiments  to  2.  U.  S.  Rev.  Stats.,  (4886;  Page  v* 
remedy  the  defects  of  its  organization.  Fcrry^  i  Fish.  Pat.  Cas.  299;  Lowell  v. 
Sprague  v.  Smith  etc.  Mfg.  Co.,  12  Fed.  Lewis,  i  Robb  Pat.  Cas.  131;  Winter- 
Rep.  721;  Eastern  Paper  Bag  Co.  v,  mute  v.  Redington,  i  Fi$h.  Pat  Cas.  239; 
Standard  Paper  Bag  Co.,  30  Fed.  Rep.  Winans  v.  Schenectadv-etc.  R.  Co.,  2 
63.  Blatchf  (U.  S.)  279;  Vance  v.  Camp- 
Where  a  machine  is  put  up  and  used  bell,  i  Fish.  Pat.  Cas.  483;  Shannon  v, 
on  the  premises  of  another,  and  the  Bruner,  33  Fed,  Rep.  289. 
use  enures  to  the  benefit  of  the  owner  An  invention  which  exposes  the 
of  the  establishment,  but  is  used  under  operator  to  great  bodily  harm  cannot 
surveillance  of  inventor  for  the  purpose  be  regarded  '  as  useful.  Mitchell  v. 
of  enabling  him  to  test  the  macliine.  Tilghman,  19  Wall.  (U.  S.)  287.  Oris 
Elizabeth  v.  American  etc.  Pavement  simply  dangerous.  Converse  v.  Can- 
Co.  97  U.  S.  126.  non,  2  Woods  (U.   S.)   7;  s.  c,  9  Pat. 

Distinction  Between  Public  Uaa  and  Off.  Gaz.  105;  Hoffheins  v,  Brandt,  3 

Uaa  in  Public. — There  is  an  obvious  dis-  Fish.  Pat.  Cas.  218. 

tinction  between  a  public  use  or  a  use  An  improvement,  which,  in  effecting 

by  the  public,  and  an  experimental  use  a  subsidiary  end  (as  arresting  the  sparks 

in  public.    Locomotive  Truck  Co.  v.  of  a  locomotive),  is  destructive  of   the 

R.  Co.,  I  Bann.  &  Ard.  Pat.  Cas.  470.  ends  of  the  principal  machine,  is  not 

A  Uae  m  Public  of  a  DtTice  Wbich  Can-  useful.    Wilton  v.   R.    Co.,  a  Whart. 

not  be    Teited  FriTately. — If  a  thing  Dig.  360. 

cannot  be  tested  in  private,  a  public  But  it  must  be  of  some  use  or  bene- 

use    may   be    deemed     experimental,  fit.    Cox  v,  Griggs,  2  Fish.  Pat.  Cas. 

Campbell  v.  New  York,  20  Pat.  Off.  174;  Wintermute  v.  Redington,  i  Fish. 

Gaz.  1817;  8.  c,  9  Fed.  Rep.  500.  Pat.  Cas.  239.    It  must  not  be  'hitterly 

Sale  of  Imperfect  Xnyention. — Sale  of  worthless.'*    Vance    v.    Campbell,    i 

imperfect  invention  does  not  invalidate  Fish.  Pat.  Cas.  483;  s.  c,   x   Black  (U. 

the  patent.    American  Hide  etc.  Co.  v»'  S.)  427. 

American  Tool  etc.  Co.,  i  Holmes  (U.  S.  Bedford  v.  Hunt,  i  Mason  (U.  S.) 


rattf.  PATENT  LAW.     B^nt of vtiutj Bnoiiitt. 

frivolous.* 

2.  Degree  of  VtiUty  Beqniaite. — The  amount '  of  utility  in  ah 
invention  is  unimportant,  provided  it  is  useful  to  some  degree  ;^ 
consequently,  the  fact  that  a  device  is  not  superior  to  other 
devices,*  or  is  capable  of  improvement,*  or  has  even  been  driven 
out  of  the  market  by  later  inventions,^  is  unimportant. 
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^02;  B.  c.,  I  Robb  Pat.  Cas.  148;  West-  general;  it  may  be  limited  to  a  few  cases, 

ake  V.  Cartter,  6  Fish.  Pat.  Cas.  519;  Bedford  v.  Bunt,  i  Mason  (U.  S.)  304; 

s.  c,  4  Pat.  Off.  Gaz.  636.                   '  s.  c,  x  Robb  Pat.  Cas.  148. 

1.   Lowell   V.  Lewis,   i    Robb    Pat.  8.  An  invention,  to  be  useful,^  need 

Cas.  131;  Winans  v.  Schenectady  etc.  not    supersede    by    general  utility    all 

R.  Co.»  2  Blatchf.  (U.  S.)  279.  other  inventions  now  in  practice  to  ac- 

An  invention  must  not  be  for  a  frivo-  complish  the  same  purpose.     Bedford 

lous  object,  "like   the  invention   of  an  v.  Hunt,  i  Mason  (U.  S.)  302;   s.  c,   I 

improvement  in  playing  cards."     Ad-  Robb  Pat.  Cas.  148;   Shaw  v.  Colwell 

ams  V.  Edwards,  1    Fish.   Pat.  Cas.   x;  Lead  Co.,  20  Blatchf.  (U.  S.)  417.    Nor 

Wintcrmute  v,  Redington,  x  Fish.  Pat  be  better  than  anything  invented  before, 

Cas.  339.    Or  only  applicable  td"  gam-  or  that  shall  come  after.     Hoifheins  v, 

bling  purposes.     Nat.  Automatic    De-  Brandt,  3  Fish.  Pat.  Cas.  218.  Even  if  it 

vice  Co.  V.  Lloyd,  40  Fed.  Rep.  89.  does  not  accomplish  its  object  as  welt 

Utility  a  Qnestlon  of  Fact. — Utility  of  as  other  articles  intended  for  the  same 

an  invention  is  a  question  of  fact  usually  purpose,  the  patent  is  not  void.     WiU 

depending  upon  the  actual  experiment,  son  v.  Hentges,  26  Minn.  288;   Bell   v, 

Tilghman  v.  Mitchell,  4  Fish.  Pat.  Cas.  Daniels,  i  Fish.  Pat.  Cas.  372;  s.  c,  I 

599.    And  the  court  will  not  declare  a  Bond  (U.  S.)  212.     That  it  does  not  ac- 

patent  invalid  for  want  of  utility,  except  complish  its  object  as  well  as  another 

on  the  strongest    proof.     Kearney    v,  alTects  the  value  of  the  patent  and  not 

Lehigh  Valley  R.  Co.,  32   Fed.   Rep.  its  validity.     Bell   v.   Daniels,    i  Fish. 

320.  Pat.  Cas.  372;  s.  c,  x  Bond  (U.  S.)   212. 

Bridenee  of  Utility. — Where  an  inven-  In  ascertaining  usefulness,  it  is  not 

tion  supersedes  all  others,  it   is  very  important  that  it  should  be  more  valua- 

strong  evidence  that  some  useful  result  ble  than  other  modes  of  accomplishing 

was  obtained.     Smith  v.  O'Connor,  6  the  same  results;  but  it  must  be  a  prac- 

Fish.  Pat.  Cas.  469.  tical  method  of  doing  the  thing  desig- 

*"Inface  of  the  proofs,  the  denial   of  nated,  in  which  its  utility  may  more  or 

the  utility  of  the  invented  process  is  re-  less  consist.     Roberts  v.  Ward,  4  Mc- 

markable.    The  evidence  shows  the  in-  Lean  (U.  S.)   565.    It  is  not  necessary 

ventionor  process  to  have  been  pre-em-  that  it  should  be  the  best  thing  of  its 

inently  useful.     It  has  gone  into   very  kind.     Winans   v.  Schenectady  etc.  R. 

extended  use  throughout  the  entire  oil  Co.,  2  Blatchf.  (U.  S.)  279. 

regions  and  its  use   has  immensely   in-  4,  Wheeler    v.    Clipper  Mower  etc. 

creased  the  production  of  oil.*'     Roberts  Co.,   10  Blatchf.    (U.  S.)    181;  s.  c,  6 

V.  Schreiber,  5  Bann.  &  Ard.  Pat.  Cas.  Fish.  Pat.  Cas.  i;  s.  c,  2  Pat.  Off.  Gaz. 

49^  443;  National  Hat  Pouncing  Mach.  Co. 

The  remarkable  increase  of  demand  v.  Thom,  25  Fed.  Rep.  497. 

for  brushes  of  that  class,  together  with  0.  Cook  v.  Earnest,  2  Pat.  Off.  Gaz. 

fubsUntial  imitation  of  it  by   the   in-  89;  s.  c,  5  Fish.  Pat.  Cas.  396;  National 

fringer,  are  conclusive  evidence  of  the  Hat  Pouncing  Mach.  Co.  v,  Thom,  25 

utility  of  the    invention.     Megrave  v.  Fed.  Rep.  497. 

Carroll,  5  Bann.  &  Ard.  Pat.  Cas.  325.  Bixnpllolty  of  inYentioii  Not  a  Bar. — 

Any  invention   which  increases  the  An  invention  may  be  simple  and  not 

talability  of  an  article  may  be  said  to  import  the  exercise  of  very  high  me- 

contain  the  elements  of  utility.    New-  chanical    or  scientific  talent.     Wayne 

bury  V.  Fowler,  28  Fed.  Rep.  454.  v.  Holmes,  2  Fish.  Pat.  Cas.  20;  a.  c,  i 

S.  Doherty  Tf.  Haines,  X  Bann.  &  Ard.  Bond  (U.  S.)    27.     Lack  of  utility  is 

Pat.  Cas.  289;   Gibbs  v.   Hoefner,   19  not    to    be  inferred    from    simplicity. 

Fed.  Rep.  323;  Curtis  on  Patents,  4  106;  Bell  v.  Daniels,  x  Fish.  Pat.  Cas.  37a; 

Adams  v.  Loft,   4  Bann.   &  Ard..  Pat.  s.  c,  x  Bond  (U.  S.)  2x2. 

Cas.  49^;  ^^y^^  V*  Mutual  L.  Ins.  Co.,  30  A   billiard   table  having    the    broad 

Fed.  Rep.  787.    The  utility  need  not  be  side  rails  beveled  or  Incuned  inwards 
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3.  Freminiption  of  Utility. — ^A  presumption  of  utility  arises  from 
the  grant  of  a  patent,*  and  from  the  use  by  the  infringer.* 

Yin.  Dates  or  AppucAnon  iob  Patshm — The  date  of  an  ap- 
plication is  the  date  of  its  filing  in  the  Patent  Office.'  Any 
changes  in  the  specifications,  even  to  the  extent  of  filing  an 
entirely  new  one,  where  the  substance  of  the  invention  as  orig- 
inally claimed  is  sought,*  are  referred  back  to  the  original  date  of 
filing.  This  ruling  applies  also  to  a  second  application  filed  as  a 
continuation  of  the  nrst,^  but  not  to  a  case  where  it  is  not  so 
intended.* 

so  as  to  give  the  plajcr  opportunity  to  Ard.  Pat.  Cas.   165;  s.  c,  6  Pat.  OfL 

get  his  leg  under  the  table,  and  so  con*  Gaz.  682;  Henry  v,  Francestown  Soap- 

structed  as  to    be  cheaper    than    the  stone  Co.,  3  Fed.  Rep.  78;  s.  c,  17  Pat 

curved    or  ogee  form,    has    sufficient  Off.  Gaz.  569. 

utilitjr  to  support  a  patent    CoUender  Neither  nUng  the  model  nor  writing 

V,  Griffith,  3  Fed.  Rep.  206.  the  paper  commonly  called  the  specifi* 

1.  Parker  v.  Stiles,  5  McLean  (U.  cation,  gives  the  date  of  the  application 
S.)  44;  Meskcr  ».  Thuener,  42  Fed.  from  wliich  the  two  years  are  to  be 
Rep.  329;  Huber  v.  Nelson  Mfg.  Co.,  reckoned.  "Application,"  in  this  con- 
38  Fed.  Rep.  830.  nection,  includes    the  paper  as  some 

The  presumption  of  utility  must  be  written  paper  and   its  presentation  to 

rebutted  by  proof.    Kirk  v,  Du  Bois,  the  Commissioner.    Henrv  v.  Frances- 

33  Fed.  Rep.  252.  town   Soapstone  Co.,  2  I^ed.  Rep.  78; 

OonoliiaiyviieM  flf  tlie  FrMomptton.—  s.  c,  17  Pat.  Off.  Gaz.  569;  Draper  v. 

But  that  it  is  not  conclusive,  the  inven-  Wattles,  x6  Pat.  Off.  Gaz.  639. 

tion  maj  be  shown  to  be  useless.    Lee  4.  Sewall  v,  Jones,  91   U.    S.   171; 

V,  Blandy,  3  Fish.  Pat.  Cas.  89;  s.  c,  i  s.  c,  9  Pat.  Off.  Gaz.  47. 

Bond    (U.    S.)  361.    Presumption  of  0.  Godfrey  v.  Eames,  i  Wall.  (U.  S.) 

utility  arises  from  oath  of  applicant  for  317;  Smith  v.  O'Connor,  3  Sawy.  (U. 

the  patent    that  it  is  useful.    Hays  v.  S.)  461 ;  s.  c,  6  Fish.  Pat.  Cas.  469; 

Sulsor,  I  Fish.   Pat.  Cas.  533;  s.'c,  i  s.  c,  4  Pat.  Off.  Gaz.    633;   Smith  v. 

Bond   (U.    S.)    379.    Presumption  of  Goodyear  Dental  etc.  Co.,  93  U.  S.  486; 

utility  can  only  be  overcome  by  clear  s.  c,  1 1  Pat.  Off.  Gaz.  346;  Howes  v. 

I>roof,  that  the  device  is  utterly  worth-  McNeal,  15  Blatchf.  (U.  S.;  103;  s.  c, 
ess.  3  Fish.  Pat.  Cas.  339;  s.  c,  x  3  Bann.  &  Ard.  Pat.  Cas.  376;  s.  c,  15 
Bond  (U.  S.)  511.  And  if  the  device  is  Pat  Off.  Gaz.  608;  Blandy  v.  Griffith, 
useful  even  in  a  small  degree,  it  is  not  3  Fish.  Pat.  Cas.  609;  Howe  v.  New- 
usual  for  the  court  to  reverse  the  de-  ton,  3  Fish.  Pat.  Cas.  531;  Goodyear 
cision  of  the  Patent  Office.  Doherty  v.  Dental  etc.  Co.  v,  Willis,  i  Flipp.  (U. 
Haynes,  i  Bann.  &  Ard.  Pat.  Cas.  389.  S.)  38c;  s.  c,  i  Bann.  &  Ard.  Pat.  Cas. 

2.  The  fact  that  the  defendants  were  560;  Weston  v.  White,  13  Blatchf.  (U. 
contesting  a  patent  is  evidence  that  S.)  364;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas. 
the  invention  is  useful.  Smith  v,  331;  Colgate  v.  Western  Union  Tel. 
O'Connor,  6  Fish.  Pat.  Cas.  469;  s.  c,  Co.,  15  Blatchf.  (U.  S.)  365;  s.  c,  4 
3  Sawy.  (U.  S.)  461;  4  Pat.  Off.  Gaz.  Bann.  &  Ard.  Pat.  Cas.  37;  s.  c,  14 
633;  Megraw  v.  Campbell,  4  Bann.  &  Pat.  Off.  Gaz.  943;  Graham  v,  Geneva 
Ard.  Pat.  Cas.  335;  Niles  Tool  Works  etc.  Mfg.  Co.,  11  Fed.  Rep.  779. 

V,  Betts  Machine  Co.,  37  Fed.  Rep.  This  rule  is  modified  by  (  33  of  act 

301;  Kearney  v.  Lehigh  Valley  R.  Co.,  of  1870,  so  that  wh^re  an  application  is 

33  Fed.  Rep.  330.  abandoned    by    failure    to     prosecute 

And    this    evidence  has  been  held  within  two  years,  a  new  application 

conclusive.    Hays   v.  Sulsor,   x  Fish,  filed  does  not  relate  back  to  the  date  of 

Pat.  Cas.  533;  s.  c,  i  Bond  (U.  S.)  379;  the  prior  application,  but  only  to  the 

Vance  v,  Campbell,  x  Fish.  Pat.  Cas.  date    of    its  own  filing.    Lindsay    v. 

483;  Hancock  Inspirator  Co.  v,  Jenks,  Stein,  3x  Pat  Off.  Gaz.  16x3;  s.  c,  10 

ax  Fed.  Rep.  9xx;  La  Rue  v.  Western  Fed.  Rep.  907. 

Electric  Co.,  3X  Fed.  Rep.  80.  6.  United  SUtes  Rifle  Co.  v,  Whit- 

9.  Birdsali  v.  McDonald,  i  Bann.  U  ney  Arms  Co.,  14  Blatchf.  (U.  S.)  94; 
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IX.  PowsB  OF  States  Ovsb  Patbht"  SieHTt.— The  right  of  the 
inventor  to  use  or  sell  the  patented  subject-matter  is  not  enlarged 
by  the  grant  of  the  patent ;  and  the  use  and  sale  of  that  subject 
matter  can  be  as  lawfully  forbidden  by  the  States  subsequent  to 
as  before  the  grant  of  the  patent.*  As  a  general  rule  the  States 
have  no  right  to  restrain  or  restrict  thp  use  or  sale  of  a  patented 
invention,*  but  can  regulate  the  sale  of  patented  articles  in  the 
same  manner  as  other  articles  not  patented.^ 

t.  c,  2  Bann.  &  Ard.  Pat.  Cas.  493;  167;  HoUida  v.  Hunt,  70  111.  109;  Crit- 

8.  c,  II  Pat.   Off.  Gaz.  373;   Rich  v,  tenden  v.  White,  9  Chic.  L.  N.  no. 

Lippincott,  2  Fish.  Pat.  Cas.  i.  While    this  power  is  not  expressly 

Whether  a  new  application  is  a  con-  prohibited   to  the  States,  it  is  so  iin- 

tinuance  of  an  old  one,  is  a  question  of  plied  ly.     Helm  v.  First  Nat  Bank,  43 

UcL    Berin  v.  East  Hampton  Bell  Co.,  Ind.  167. 

9Blatchf.  (U.  S.)  50;  s.  c,  5  Fish.  Pat.  8.    Webber  i;.   Virginia,   103   U.   S. 

&SS.  23;  Weston  v.  White,  13  Blatchf.  344;  Patterson  v,  Kentucky,  97  U.  S. 

(U.  S.)  364;  s.  c,  2  Bann.  &  Ard.  Pat.  501 ;  Jordan  v.  Overseers  of  Dayton,  4 

Cas.  331;  Rich  v,  Lippincott,  2  Fish.  Ohio    294;    Thompson     v,  Staats,   15 

Pat.  Cas.  I.  Wend.  (N.  Y.)  395;  In  re  Brosnahan, 

nunc  '•▼  Api^llcatloa  fcnr  Bcjeotad  18   Fed.  Rep.  62;    United    States    v. 

-A  second  application  embrac-  American  Bell  Telephone  Co.,  29  Fed. 


ing  a  claim    in    a    prior    application  Rep.  43;   May   v,   Buchanan  Co.,  29 

which  claim  had  been  rejected  and  was  Fed.  Rep.  473. 

canceled    from    the     first    application  A   license  which   does  not    impose 

after  the  filing  of  the  second  (both  ap-  any    discrimination     between    articles 

plications  going  to  issue),  is  a  con  tin-  manufactured  under  a  patent  and  those 

nation  of   the  first  application.    Gra-  not   so   manufactured,  is    legally    im- 

ham  v»  McCormick,  20  Biss.  (U.  S.)  posed.     Webber  v,  Virginia,  103  U.  S. 

39;  B.C.,  5  Bann.  &  Ard.  Pat. Cas.  244;  344;  People  v.  Russell,  49  Mich.  617. 

S.C.,  II  Fed.  Rep.  859;  s.  c.,21  Pat  Off.  A  State  has  the  right  to  prohibit  a 

^2*  1533*  dangerous  manufacture  or  the  sale  of  a 

But  not  where  the  action  of  the  ap-  dangerous  product,  even  if  thereby  it 

plicant  would  show  intention  to  aban-  destroys   the  availability  of  a  patent. 

don  the  matter  contained  in  the  orig-  Patterson  v,  Kentucky,  97  U.S.  501. 

inal  claim.    Pelton  v»  Waters,  i  Bann.  Or  to  prevent  the  use  of  a  patent 

k  Ard.  Pat.  Cas.  599;  s.  c,  7  Pat.  Off.  which  is  calculated  to  produce  immor- 

Gaa.  425.  ality.      Vannini     v,    Paine,     i    Harr. 

1.  Patterson  v.  Kentucky,  197  U.  S.  (Del.)  65. 

501;  Webber  v.  Virginia,   103    U.  S.  A  State  may  regulate  the  sale  of  a 

%u\  Jordan  v.  Overseers  of  Dayton,  4  patented  thine  and  may  not  regulate 

«Ohio  295;  In  re  Brosnahan,  18  Fed.  the  sale  of  the  patent  covering  that 

Rep.  62.  thing.     A   patentee   has  two  kinds  ot 

There  remains  in  the  patentee,  as  in  rights  in  his  invention.  He  has  a  right 
eveiy  other  citizen,  the  power  to  man-  both  to  make,  use  and  sell  specimens  of 
age  his  property  or  give  direction,  to  his  invention,  and  to  prevent  all  other 
his  laborers  at  liis  pleasure,  subject  persons  from  doing  either  of  these  acts, 
only  to  the  paramount  claims  of  so-  The  first  of  these  is  entirely  independ- 
dety,  which  require  that  his  enjoyment  ent  of  the  patent  laws;  the  second  ex- 
may  be  modified  by  the  exigencies  of  ists  by  virtue  of  these  laws  alone« 
the  society  to  which  he  belongs,  and  Walker  on  Patents,  2nd  ed.  §  155. 
regulated  by  the  laws  which  render  it  XaifelBg  ITolM  OiYen  for  Fatwt 
•ubservlent  to  the  general  welfare,  if  Bights. — State  statutes  compelling,  ufi« 
held  subject  to  State  control.  Jordan  der  penalty,  a  distinguishing  mark  to 
V.  Overseers  of  I>ayton,  4  Ohio  295;  be  placed  on  notes  given  for  patant 
Patterson  v,  Kentucky,  97  U.  S.  501;  rights,  have  been  declared  invalid  as  In 
/•  re  Brosnahan,  18  Ted,  Rep.  62.  conflict  with   the  constitution  of  the 

9.  Bm  fart9  RoMnson,  2  Biss.  (U.  United  States.     Oki6,  State  t».  Peok» 

8.)  399;  •.  C4,  4  Fish.  Pat.  Cas.  186;  25  Ohio  St.  26. 

Hehn  v.  First    Nat    Bank,    43    Ind.  Indiana^  Helm  9.  Bftiyti  45  ImI.  167; 
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Z.  BUBJXCTB  07  iNYEvnov— 1.  Art  or'  Prooeat--^^)  Definition. 
— An  art  is  a  mode  of  treatment  of  certain  materials  to  produce 
a  given  result ;  an  act  or  series  of  acts  to  be  performed  upon  the 
subject-matter  to  be  transformed  and  reduced  to  a  different  state 
or  thing.^     In  the  sense  of  the  patent  law,  it  is  synonymous  with 

"  process  "  or  ^*  method  "*  when  used  to  represent  the  means  of 
producing  a  beneficial  result. 

(*)  Novelty  of  Mechanical  Means  Not  Necessary. — ^The 
mechanical  means  by  which  the  result  is  accomplished  may  be 

Fry  V,  State,  63  Ind.  552 ;  Hereth  v.  Smith  v.  Frazer,  5  Fish.  Pat  Gas.  548; 

Bank,  34  Ind.  380;    Machine  Co.  v,  a.  c,  2  Pat.  Off.  Gaz.  175. 

Butler,  53  Ind.  454;  Castle  v*  Hutch-  A  combination  of  arrangements  and 

inson,  35  Fed.  Rep.  394.  processes  to  work  out  a  new  and  useful 

Illinois^  HoUida  v.  Hunt,  70  111.  X09;  result  is  an  art    Roberts  v.  Dickey,  4 

8.  c,  22  Am.  Rep.  63.  Fish.   Pat.  Cas.  533 ;   s.  c,  4   Brews. 

Wisconsin^  State  v,  Lockwood,  43  (Pa.)  260  ;s.  c,  x  Pat.  Off.  Gaz.  4. 

Wis.  403.  2.  Piper  v.  Brown,  4  Fish.  Pat.  Cas. 

Pennsylvania^  Bowen  v.  Kemmun,  175. 

a  Pearson  (Pa.)  250.  For  examples  of  process,  see  Tilgh- 

Maine^    Haskcall  v,  Whitmore,  19  man  v,  Norse,  5  Fish.  Pat.  Cas.  323 ;  a. 

Me.  102.  c,  9  Blatchf.  (17.  S.)  421 ;  s.  c,  i  Pat.  Off. 

Kentucky^    Patterson    v.  Common-  Gaz.  574;  Piper  v.  Brown,  4  Fish.  Pat. 

wealth,   II   Bush  (Ky.)  311;  s.  c,  21  Cas.  165;  American  Bell  Telephone  Co. 

Am.  Rep.  20.  v,  Spencer,  20  Pat.  Off.  Gaz.  299;  s.  c,  8 

Nebraska^  Welch  v.  Phelps,  25  Pat  Fed.  Rep.  509;   American  Bell   Tele- 

Off.  Gaz.  981.  phone  Co.  v.  Dolbear,  23  Pat.  Off.  Gaz. 

In  Pennsylvania  such  statutes  have  535;  s.  c,  15  Fed.  Rep.  448;  The  Tele* 

been  upheld.    Haskell  v,  Jones,  86  Pa.  phone  Cases,  126  U.  S.  i. 

St.  173;  Shires  v.  Commonwealth,  120  **  Process"  or  *'  method,"  when  used 

Pa.  St.  368.  to  represent  the  means  of  producing  a 

BtatuteaofLixiiltatloii. — State  statutes  beneficial  result,  are,  in  law,  synony- 

cannot  limit  the  time  within  which  mous  with  art,  provided  the  means  are 

Actions  for  the  infringement  of  letters  not  effected  by  mechanism  or  mechani- 

patent  may  be  brought  in  the  United  cal  combinations.     Piper  v.   Brown,  4 

States.     Collins  v,  Peebles,  2    Fish.  Fish.  Pat.  Casw  175. 

Pat   Cas.   541 ;  Parker  v.   Hollock,  2  A  combination  of  arrangements  and 

f*ish.  Pat.  Cas.  543;  Anthony  v.  Car-  processes  to  work  out  a  new  and  useful 

roll,  2  Bann.  &  Ard.  Pat  Cas.   195 ;  result,  is  a  new  and  useful  art.     Rob- 

I.  c,  9  Pat.  Off.  Gaz.   199;   Wood  v,  erts  v.  Dickey,  4  ^ish.  Pat  Cas.  632;  a. 

Cleveland  Rolling  Mill,  4  Fish.   Pat.  c,  4  Brews.  (U.  S.).26o;  s.  c,  i    Pat 

Cas.  550;  Sayles  v.  Dubuque  R.  Co.,  Off.  Gaz.  4,  1000. 

5  Dill.  (U.  S.)  561;  s.  c,  3  Bann.   &  A  patent  for  an  art  must  be  practica- 

Ard.  Pat  Cas.  219;  Stephens  v.  Kan-  ble  and  referable  to  something  which 

sas  Pac.  R.  Co.,  5  Dill.  (U.  S.)  4^9  °^&y    prove  to   be    useful.     Evans   tr. 

Wetherill  v.  New  Jersey  Zinc  Co.»  i  Eaton,  1  Pet.  (C.  C.)  322;  s.  c,  3  Wheat 

Bann.  &  Ard.  Pat.  CJas.  485;  Sayles  v,  (U.  S.)  454;  s.  c,  i  Robb  Pat  Cas.  68, 

Louisville  etc.  R.  Co.,  9  Fed.  Rep.  512 ;  243. 

Adams  v,  Bellaire   Stamping  Co.,   25  A  process  may  be  patentable   irre- 

Fed.  Rep.  270;  May  v,  Logan  Co.,  127  spective  of  the  particular  form  of  the 

Fed.  Rep.  692 ;  May  v,  Buchanan  Co.,  instrumentalities  used.     Cochrane   t^. 

30  Fed.  Rep.  257;  May  v.  Cass  Co.,  30  Deener,  94  U.  S.  780. 

Fed.  Rep.  762 ;  May  v,  Ralls  Co.,  31  A  new  application  of  some  property 

Fed.    Rep.    473.      Contra^  Parker  v,  in  nature  never  before  known  or  in  use, 

Hawk,  2  Fish.  Pat.  Cas.  58 ;   Rich  v,  by  which  a  new  and  useful  result  is 

Ricketts,  7  Blatchf.  (U.  S.)  230 ;  Hay-  produced,  is  the  subject  of  a  patent,  hi- 

den  v.  Oriental  Mills,   15   Fed.  Rep.  dependently  of  any  peculiar  or  new  ar- 

605;  Royer  v.  Coupe,   29  Fed.  Rep.  rangement    of    machinery.      Foot   tr. 

362.  Silsby,  2  Blatchf.  (U.  S.)  260;  aff*g  ao 

1.  Cochrane  v.  Deener,  94  U.S.  780;  How.  (U.  S.)  378. 
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old,^  provided  the  result  has  not  been  accomplished  by  them 
before. 

(c)  Not  an  Art. — An  art  must  be  "useful."*  It  must  be  some* 
thing  more  than  the  function  or  abstract  effect  of  a  machine,'  or 
mere  way  of  making  ian  article^  or  mechanical  operation.^ 

The  elements  of  a  process  may  be  S.)  252;  Mowrv  v.  Whitney,  14  Wall, 

old,  but  when  combined  for  the  purpose  (U.  S.)  <^o;  Tilghman  v.  Froctor,  19 

of  putting  a  new  idea  to  practical  use,  Pat.  Off.  Gaz.  859;  s.  c,   xo3  U.  S.  707. 

thej  constitute  a  new  and  useful  pro-  3.  Smith  v.  Downing,   i  Fish.    Pat. 

cess.    Andrews  v.  Cannon,  13  Blatchf.  Cas.  64;  French  v.  Rogers,  x  Fish.  Pat. 

(U.  S.)  307;  s.  c<^  2  Bann.  &  Ard.  Pat.  Cas.  133. 

Cas.  277;  Cochrane  v,  Deener,  94  U.  S.  Cochrane    v.   Deener,   94  U.    S. 

S.  780.  78. 

An  inventor  may  use  any  means,  4.  McKay  v.  Jackman,  22  Pat.  Off. 
new  or  old,  in  the  application  of  the  Gaz.  85;  s.  c,  12  Fed.  Rep.  615. 
new  property  to  produce  the  new  and  0.  McKay  v.  Jackman,  2^  Pat.  Off. 
QBefi^  result  to  the  exclusion  of  all  Gaz.  85;  s.  c,  12  Fed.  Rep.  ^5;  New  v. 
other  means.  Footer;.  Silsby,  2  Blatchf.  Warren,  22  Pat.  Off.  Gaz.  589. 
(U.  S.)  260:  s.  c,  10  How.  \\},  S.)  378;  A  process  eo  nomine^  is  not  made  the 
Dolbear  v.  American  Bell  Telephone  subject  of  a  patent  in  any  act  of  con- 
Co.,  126  U.  S.  I.  eress.     It  is  included  in  the  term  "use- 

IMsttnetlim  Between  an  Art  or  Prooeat  ful  art."    An  art  may  require  one  or 

sad  a  Principle  of  Natnro. — *'  In  this  art  more  processes  or  machines  in  order  to 

—or  what  is  the  same  thing  under  the  produce  a  certain  result  or  manufac- 

Patent  Law,  this  process,  this  way  of  ture.     Where  the  result  is  produced  by 

transmitting  speech— electricity  is  em-  chemical  action,  or  by  the  operation  or 

ployed,  but  electricity  left  to  itself  will  application  of  some  element  or  power 

not  do  what  is  wanted.    The  art  con*  of  nature,  or  of  one  substance  to  an- 

sists  in  so  controlling  the  force  as  to  other,    such   modes   or    methods   are 

make  it  accomplish  the  purpose.  It  had  called  processes.     It  is  when  the  term 

long  been  believed  that  if  the  vibrations  process  is  used  to  represent  the  means 

of  air  caused  by  the  voice  in  speaking  or  method  of  producing  a  result,  that  it 

could  be  reproduced  at  a   distance  by  is  patentable;  and   it  will  include  all 

means  of  electricity,  the  speech  itself  methods    or     means  which    are   not 

would  be  reproduced  and  understood,  effected  by  mechanism  or  mechanical 

How  to  do  It  was  the  question.     BeU  combinations;    but   where    the    term 

discovered  that  it  could  be  done  by  "process"  represents  the  function  of  a 

gradually  changing  th^ intensity  of  an  machine,  or  the  effect  produced  by  it 

electric  current  so  as  to  make  it  corre-  on  the  material  subjected  to  the  action 

spond  to  the  changes  in  the  density  of  of  the   machine,  it  is  not  patentable, 

the  air  caused  by  the  sound  of  the  voice,  since  a  man  cannot  have   a  patent  for 

This  was  his  art."     Dolbear  v,  Aiheri-  the  function   or  abstract  effect  of  .a 

can  BeU  Telephone  Co.,  126  U.  S.  i.  machine,   but  only  for  the   machine 

Distinction  Between  a  Machine  and  a  which  produces  it    Corning  v.  Bur- 

Process. — A  machine  is  a  thing.      A  den,  15  How.  (U.  S.)  252. 

process  is  a  mode  of  acting.    The  one  A  mere  mechanical  operation  is  not 

is  visible  to  the  eye.    The  other  a  con-  patentable  as  a  process  and  is  not  with- 

ception  of  the  mind  seen  only  by  its  in  the  protection  of  the  Patent  Law, 

effects  when  being  executed  or  per-  when  taken  apart  from  the  means  of 

formed.    Tilghman  v.  Proctor,  102  U.  performing  it.    McKay  v,    Jackman, 

S.  708.  22  Pat.  Off.  Gaz.  85;  New  v,  Warren, 

A  patentee  who  has  invented  an  ef-  22  Pat.  Off.  Gaz.  589. 

fective  means  for  giving  circular  direc-  A  mere  process  for  making  an  arti- 

tion  to  a  feed  mechanism  is  entitled  to  cle  is  not  of  itself  a  patentable  inven- 

a  patent  for  the  means,  but  not  for  giv-  tion.    Mackay  v,    Jackman,    12    Fed. 

ing  such  a  direction  to  his  mechanism,  Rep.  615. 

nor  for  the  process  of  operating  his  A  person  cannot  patent  a  result,  but 

mechanism  for  giving  such  direction,  only  the  means  or  art  by  which  the  re- 

Diyfoos  v.  Weise,  26  Pat.  Off.  Gaz.  639.  suit  is  effected.  New  Process  Ferment* 

L  Coming  t/.  Burden,  15   How.  ( U.  ation  Co,  v,  Maus,  20  Fed.  Rep.  725. 
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%  Jbefaine — (a)  Definition. — A  machine,  whether  a  new 
organism  of  mechanism  to  produce  a  new  effect,^  or  a  new  com- 
bination of  devices,^  is  patentable  as  a  machine.**  The  meaning 
of  the  word  machine  has  been  liberally  construed  and  held  to 
cover  a  device  which  is  incapable  of  use  except  in  connection 
with  other  mechanisms.* 

3.  CompodtiAn  of  Matter. — A  manufacture  has  been  generally 
held  to  be  synonymous  with  product,^  though  it  has  bHcen  con- 

Reversed,  but  on  the  ground  that  a  eron,  14  Fed.  Rep.  576;   Matterson  v, 

means  was    patented.    New    Process  Caine,  o  Sawy.  (U.  S.)  488. 

Fermentation  Co.  v,  Maus,  laa  U.  S.  The  principle  is  well  established  and 

413.  Compare  also  Consolidated  Bung-  is  implied  in  almost  every  case  in  in- 

ing  Apparatus  Co.  v.  Clausen  Brew-  fringement  of  combination, 

ing  Co.  39  Fed.  Rep.  377;   New  Pro-  s.  U.  S.  Rev.  Stats.  §  4886. 

cess  Fermentation  Co.  v,  Koch,  21  Fed.  it  has  been  held  to  cover  a  hotel 

Rep.  580.  register  constructed  to  receive  adver- 

1.  Woodcock  V.  Parker,  i  Gall.  (U.  tisements  about  its  margin.     Rawest^. 

S.)438;  s.  c,   i  Robb.  Pat.  Cas.  37;  Washburne,    5     Pat.    Off.    Gaz.  491; 

Gcieer  v.  Cook,  3  W.  &  S.  (Pa.)  266;  Hawes  v.  Cook,  5  Pat.  Off.  Gaz.  493. 

Santord  r.  Merrimack  Hat  Co.,  4  Cliff.  Probably  the  coupon  book  held  pat- 

(U.  S.)  404;  s.  c,  10  Pat  Off.  Gaz.  466;  entable  belongs  to  this  class  of  inven- 

Rcnwick  v.  Pond,  10  Blatchf.   (U.  S.)  tions.    Munson  v.  Mayor  etc.  of  N.  Y, 

39;  s.  c,  5  Fish.  Pat.  Cas.  569;  s.  c,  2  18  Blatchf.  (U.  S.)  237;  s.  c.  '5  Bann. 

Pat.  Off.  Gaz.  392;  Black  t;.  Thorne,  10  &  Ard.  Pat.  Cas.  486;  s.  c,  3  Fed.  Rep. 

Blatchf.  (U.  S.)  66;  s.  c,  2   Pat.   Off.  338.                         -r-v*        »  o                r 

Gaz.  388;  Hammerschlag  v.  Scamoni,  But  not  a  balloon  with  a  banner  hav- 

7  Fed.  Rep.  584;  s.  c,  20  Pat.  Off.  Gaz.  ing  an  advertisement  attached  thereto. 

75;  Bailey  etc.  Washtnjr  Mach.  Co.  v.  Ex  parte  Gould,  1   Mc Arthur  (U.  S.) 

Lincobi,  4  Fish.  Pat  Gaz.  379.  ^jq;  a.  c,  5  Pat  Off.  Gaz.  121. 

Dtflnltlon.— A  concrete  thing  consist-  A  machine  need  not  be  automatic, 

ing  of  parts  or  of  certain  devices  or  Coupe  v.  Weatherhead,  16  Fed,  Rep. 

combination  of  devices.     Burr  v.  Dur-  5^3^  g.  c.,  23  Pat  Off.  Gaz.  1927. 

yee,  i  Wall.  (U.  S.)  531.   Sec  Hatch  v,  ^  Wheeler  v   Clipper  Mower   etc 

•  ®^'5  ^®*^v^«Pc?5j-  Co.,  10  Blatchf.'(U.  S.)  181;  s.  c,  6 

a.  Wmtermute  V.  Redington,  I  Fish.  p.  ?    p  .  ^        y          2  Pat  Off  Gaz. 

Pat  Cas.  239;  Williams  v.  Rome  etc.  ^IV^  ^"'  *"**'  *'  ^'  ^''  ^  ^^^  ^°'  '^**- 

R.  Co.,  15  Blatchf.  (U.  S.)  200;  s. c,  3  ^*         ,,  ,     .                        ,.  .      ,  . 

Bann.  &  Ard.  Pat  Cas.  413;  s.  c,   15  ^^n    added    dement  or  subsUntial 

Pat  Off.  Gaz.  563;  Sanford  v,  Merri-  change  of  the  element,  tea  machine, 

mack  Hat  Co.,  4  Cliff.  (U.S.)  404;  s.  c,  makes  a  new  machine.    BUss  w.  Brook- 

xoPat  Off.Gaz.466;Edgartont;.Furst  Jyn»  10  Blatchf.(U.S.)52i;s.c^6  Fish, 

etc.  Mfg.  Co.,  10  Biss.  (U.  S.)  402;  P*^  £"•  289;  s.  c^  3  Pat.  Off.  Gaz. 

s.  c,  9  Fed.  Rep.  450;  s.  c ,  21  Pat  Off.  ^i  Rheemv.  Holliday.  i6  Pa.  St.  547; 

Gaz.  261 :  Hill  v.  Sawyer,  31  Fed.  Rep.  Hale  v.  Stimpson,  2  Fish.  Pat  Cas. 

282;    Burgess    v.  Chapman,   44   Fed.  565;  Sharp  v.  Tift,  18  Blatchf.  (U.S.) 

Rep.  427;  Holliday  v,  Rheem,  18  Pa.  13^;  »•  c-t  5  Bann.  &  Ard.  Pat  Cas. 

St.  368;  Union  Paper  Bag  Mach.  Co.  399;  ^  c.,  2  Fed.  Rep.  687;  s.  c,  17  Pat 

V,  Murphy,  97  U.  S.  120.  Off.  Gaz.  1282. 

A  patent  for  a  combination  does  not  6.  American    Wood    Paper    Co.  9. 

cover  the  parts  separately.    Treadwell  Fibre  Disintegrating  Co.,  23  Wall.  (U. 

V.  Bladen,  4  Wash.  (U.  S.)  703;  s.  c,  i  S.)  566;  Goodyear  v.  Providence  Rub- 

Robb  Pat  Cas.  531 ;  Case  v.  Brown,  2  ber  Co.,  2  Fisn.  Pat.  Cas.  499;  s.  c,  2 

Wall.  (U.S.)  320;  Roberts  v.Hamden,  Cliff.  (U.  S.)  351;  Goodyear  v.  Rail- 

2  Cliff.  (U.S.)  500;  Metropolitan  Wash-  road,  2  Wall.,  Jr.  (C.  C.)  356;   s.  c,  I 

ing  Mach.  Co.  v.  Providence  Tool  Co.,  Fish.  Pat  Cas.  626;  Goodyear  v.  Wait^ 

20  Wall.  (U.  S.)  342;   McCormick  v.  9  Blatchf.  (U.   S.)  77;  United  Nickel 

Talcott,  20  How.  (U.  S.)  402;  Eddy  v.  Co.  v.  Pendleton,   15   Fed.  Rep.  TJJt 

Dennis,  95  U.  S.  560;  Schumacher  v,  Simpson  v,  Davis,  20  Blatchf.  <U  •S«> 

Cornell,  96  U.  S.  249;  Goss  v.  Cnn-  413;  12  Fed.  Rep.  144. 
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strued  to  mean  the  process  of  manufacturing.^  It  is  patentable 
in  the  sense  of  product  only  when  it  is  new  in  itself,^  not  merely 
when  it  is  produced  by  a  new  process,*  or  new  machinery.*  A 
composition  of  matter  has  been  held  to  be  a  mechanical  or  chem- 
ical ccmbination  of  ingredients.^ 

1  Lnproreoieiit — ^An  improvement  is  defined  as  something  in 
aid  of  die  old  mode  which  makes  the  old  mode  better.*    It  is 

patentable''^ 

A  new  form  of  an  old  manufacture  189;  Cahill  v.  Brown,  3  Bann.  &  Ard. 

may  be  a  new  manufacture.    Duff  v.  Pat  Caa.  580:  Bowkert^.  Dow$,3  Bann« 

Calldot,  35  Pat.  Off.  Gaz.  601.  &  Ard.  Pat  Caa.  518;  s.  c,  15  Pat  Off. 

But  a  new  feature  perceived  in  an  Gaz.  5x0;  Jenkins  v.  Walker,  i  Holmea 

oldiubsUnce  does  not  make  it  a  new  (U.  S.)  120;  Root  v.  Hyndman,  6  Fish« 

manufacture.    Ansonia  Co.  v,  Supplr  Pat  Cas.  430;  s.  c,  4  Pat.  Off.  Gaz.  39; 

Co.,  32  Fed.  Rep.  81 ;  s.  c,  43  Pat  Off.  Rumford  Chemical  Works  v,  Lauer, 

Gu.  1168.  10  Blatchf.  (U.  S.)  122;  Woodward  v. 

1.  Merrill  v.  Yeomans,  94  U.  S.  568;  Morrison,  x  Holmes  (U.  S.)  X24;  s.c^  a 

I.  c,  II  Pat  Off.  Gaz.  970.  Pat  Off.  Gaz.  X20. 

1  Goodyear  v.  Providence  Rubber  It  is  sometimes  used  s^nonymouslj 

Co.,  2  Cliff.  (U.  S.)  35x;  s.  c,  2  Fish,  with  composition,  compound  and  man' 

Pat.  Caa.  409;  Goodyear  v.  Railroad,  3  ufacture.    Klein  v,  Russell,   xo  Wall. 

Wall.  Jr.  (C.  C.)  356;  s.  c,  x  Fish.  Pat  (U.  S.)  433;  Goodyear  v.  Railroad,  a 

Cas.  626;  AnaUn  Fabrik  v,  Hamilton,  Wall.,  Jr.  (C.  C.)  356;  s.  c,  i  Fish.  Pat 

I  Bann.  Sl  Ard.  Pat.  Cas.  235;  s.  c,  X3  Cas.  626. 

Pat  Off.  Gaz.  273;  Drai>er  v,  Hudson,  6.  Potter  v.  Holland,  4  Blatchf.  (U. 

dftsh.  Pat  Cas.  327;  s.  c,  3  Pat  Dff.  S.)  238;  s.  c,  x   Fish.  Pat  Cas.  383; 

Gaz.  354;  Young  v.Lippman,  9  Blatchf.  Klrby   v.    Dodge    etc.    Mfg.    Co.,    10 

(U.  S.)  277;  s.  c  5  Fish.  Pat  Cas.  230;  Blatchf.  (U.  S.)  ^07;  s.  c,  3  Pat  Off. 

f.c.,2  Pat  Off.  Gaz.  240;  Woodward  Gaz.  181;  s.  c,  6  Fish.  Pat  Cas.  X56; 

V.Morrison,  x  Holmes  (U.  S.)  i24;8.  c,  Fozwell  v.  Bostick,  X2  W.  R.  723. 

5  Fish.  Pat.  Cas.  357;  United  Nickel  An  improvement  has  essential  refer- 
Co.  t;.  Pendleton,  2X  Blatchf.  (U.  S.)  ence  to  a  subject  matter  to  be  improved. 
326;  s.  c,  24  Pat  Off.  Gaz.  704.  It  is  not  original,  but  embraces  and 

S,  American   Wood    Paper    Co.    v.  either  adds  to  or  alters  the  original. 

Fibre  Disintegrating  Co.,  23  Wall.  (iJ.  Bray  v,  Hartehorn,  x  Cliff.  (U.S.)  538; 

S.)  566;   McCloskey  v.  Du  Bois,   19  Turrill  v.  Illinois  etc.  R.  Co.,  3  Biss. 

Blatchf.  (U.  S.)  20s;  8.  c,  8  Fed.  Rep.  (U.  S.)  66;  s.  c,  3  Fish.  Pat  Cas.  330; 

7io;s.  c,  X9  Pat.  Off.  Gaz.  1286;  Mc-  Evans  v.  Eaton,  3  Wash.  (U.  S.)  443; 

Kloskey  V.  Du  Bois,  20  Blatchf.  (U.  S.)  s.  c,   x  Robb  Pat  Cas.  X93:  Page  v. 

371;  s.  c,  9  Fed.  Rep.  ^8;  Badische  etc.  Ferry,  x  Fish.  Pat  Cas.  298;  Aspinwall 

Fabrik  v,  Hamilton  Mfg.  Co.,  3  Bann.  Mfg.  Co.  v.  Gill,  32  Fed.  Kep.  697;  s.c, 

6  Ard.  Pat  Cas.  235;  s.  c,  13  Pat  Off.  40  Pat  Off.  Gaz.  1x33. 

Gaz.  273;  Rex  v.  Else,  i  Web.  Pat.  Cas.  Improvement    has    been    defined  at 

(Eng.)    76;    Wooster  v,  Calhoun,   xx  synonymous  with '4nvention*Mn  Reese's 

Blttchf.  (U.  S.)  2x5;  s.  c,  6  FUh.  Pat  Appeal,  22  W.  N.  C.  (Pa.)  501.    This 

Cas.  5x4.     Compare  Anilin  v.  Coch*  decision  is  opposed  to  the  authority  of 

nine,  x6  Blatchf.  (U.  S.)   X55;  Anilin  the  United  States  courts  and  those  of 

V,  Higgin,    X5    Blatchf.  (U.  S.)    290;  other  SUtes. 

Lamb  V.  Hamblen,   ix  Fed.  Rep.  722;  7.  An  improvement  can  be  patented 

vhich,  however,  are  probably  overruled  to  the  inventor  of  an  invention  which 

br  Cochrane  v,  Badische  etc.  Co.,  x  x  x  is    the    basis    of    the    improvement. 

U.  S.  293;  a.  c  27  Pat  Off.  Gaz.  8x3.  0*Reilly  v.  Morse,  x^  How.  (U.  S.)  62; 

1  Draper  tr.  Hudson,  x  Holmes  (U.  Smith  v.  Elv,  5  McLean  (U.  S.)  76; 

S.)  208;  s.  c,  6  Fish.  Pat  Cas.  327;  s.  c,  Eagle  Mfg.  Co.  v.  Bradley,  35  Fed.  Rep. 

3  Pat  Off.  Gaz.  354;  Wooster  v,  Cal-  295. 

BouD,  II  Blatchf.  (U.  8.)  2x5;    s.  c,  6  All  the  improver  can  patent  is  his 

Fish.  Pat  Caa.  514.  improvement.    Colt  v.  Massachusetts 

i.  Tyler  v,  Boaton,  7  Wall.  (U.  S.)  Arms  Co.,  i  Fish.  Pat  Cas.  108;  Lara- 

337;Goodyearv.  Berry, 3  Bond  (U.S.)  bee  v.  Cortlao,  x  Tiuiey  (U.  S.)  x8o; 
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,^^  ^  w».i.,^v.w«  of  state  Conrti. 

:    ^vurts  have   exclusive  juris- 

:i  contracts  made  concerning 

..:x:r«  there  is  no  other  source  of 

m 

.    -^.e   jurisdiction    over    questions 
'.;  the  infringement  or  validity  of 

..^  ifetfHi  Conrti. — ^The  State  courts  have 
.    ,^e>tion  affecting  the  validity  or  in- 

.v*vr  r.  tion  of  the  United  States  courts:   A 

^^i  r.  suit  thereby  to  recover  royaltj  on  a 

^'.  .^-t    r.  license.     Hartell  v.  Tilghman,  99   U. 

-.^:chf.  ,S.  547;  Ingalls  v.  Tice,  14  Fed.  Rep,  352; 

.    \  c,  Pat  Albright  v.  Teas,  106  U.  S.  613;  s.  c^ 

•    v.Ui.  3;  23  Pat.  Off.  Gaz.  829. 

X.    Kep.  333.  A  bill  in  equity  to  cancel  the  license, 

•^  v^^re  to  all  on  account  of  the  alleged  invalidity  of 


•va:^-  5 


S  N. 


the  patent,  the  subject  matter  of  the 
license.      Meserole    v.    Union     Paper 

<, » vxHK  (U.  S.)  Collar  Co.,  3  Fish.  Pat.  Cas.  483;  s.  c- 

""   ^.       SUtchf.  (U.  6Blatchf.  (U.  S.)356. 

.  vv  :  McLean  (U.  Bill  in  equity  b^  a  licensee  to  enjoin 

vV.'^   TAt.  Cas.   13;  a  patentee  from  violating  his  agreement 

-  ^\\i.  Rep«  649;  not  to  use  the  invented  device  in  a  cer- 

'    "    ...:♦-,  Sinclair  v.  tain    manner.     Hill    v.  Whitcomb,    x 

V    x\^.^-  *-Cm  5  Bann.  Holmes  (U.   S.)  .317;  s.  c,  1  Bann.  & 

'        V     ^  c,  17  Pat.  Off.  Ard.  Pat.  Cas.  34;  s.  c,  5  Pat.  Off.  Gaz, 

'    ^  430- 

'.\i\.  I  Blatchf.  (U.  Bill  for  specific    performance  of  a 

v»  %;  : .  5^prftR"C»  ^  Cliff,  contract  to  assign  a  patent.    Burr  v. 

^  "  \%    v.H\  V.  Sandford,  10  Gregory,  2  Paine  (U.  S.)  426;  Perry  v, 

\              ^.    vivHxivear  v.  Union  Littlefield,  17  Blatchf.  (U.  S.)  272;  8.C,, 

^    v\k.  4  Bfatchf.   (U.  S.)  4  Bann.  &  Ard.  Pat.  Cas.  624. 

^    '^*  HvVv<  «*•  E^*"  ^^^y  ^°'»  ^  creditor's  bill  to  reach  a  patent 

'   *  ^   ^      ^  \  I  ^i;  s.  Cm  8  Pat.  Off.  award  by  the  debtor.    Ryan  v,  l2ee,  10 

i  tUnn.  &  Ard.  Pat.  Cas.  Fed.  Rep.  917. 

'  ^flT/x  .\t«os,  32  Mo.  265;  Al-  A  bill  to  determine  the  meaning  of  a 

r'''^^^'  i\^  U.  S.  613;  s,  c,  23  license  or  to  ascertain  whether  defend- 

^  '            .it    J^io;   Hartell  v.  Tilgh-  ant  has  done  an  act  upon  which  a  right 

^^j;^  ^...;  Adams  f.  Meyrose,  to  a  reduction  of  royalty  arises.    Flor- 

*   \\^\v<5/s.  c,  3   McCrary  (U.  ence  Sewing   Machine  Co.  v.  Singer 

'      '1  m'iU  r.  Tice,  14  Fed.  Rep.  Mfg.  Co.,  4  Fish.  Pat.  Cas.  329;  s.  c,  8 

^     C^  ^^'r^  Standard  Mach.  Co.,  22  Blatchf.  (U.  S.;  113.   . 

V  f  » Uf,  ^Sj,  Whether   the  jurisdiction  is  in  the 

\    'Mvilx  r.  C  alvert,  i  Woodb.  &  M.  circuit  or  State  courts  is  not  necessarily 

^v'*ti   ^.  0,,  2   Robb  Pat.  Cas.  311;  determined  by  the  pleadings.     Where 

,.  k    V.  Ilarncs,  26  How.  Pr.  (N.  it  appears  at  trial  that  there  is  no  fed- 

*  ^   Ihookw  T'.  Stolley,  3   McLean  era!  question  involved,  the  circuit  court 

^          ?'  i»    n,  c.,  2  Robb  Pat.  Cas.  281.  may  dismiss  a  bill  containing  sufficient 

^^     ^S.4^»*lulcnt  representations  in  the  allegations   to   authorize   the  court  to 

^   vt  M  prttrnt  and  to  inquire  whether  take  cognizance.  Blanchard  v.  Sprague, 

t^^  IIaWwX  yf^^  for  the  purpose  repre- 

*  .\iv.l»     n«nt  V.  Hoover,  24  Iowa  231. 
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.  ,.uirt»vcrslcs  of  the  following  char 
^  w\  whrrcnoother  sources  of  Federal 

Jih  ilri'idod  not  to  be  within  the  jurisdic- 


I  Cliff.  (U.  S.)  288. 

6.  Fraudulent  representations  in  the 
sale  of  a  patent  and  to  inquire  whether 
the  patent  was  for  the  purpose  repre- 
sented. Hunt  V.  Hoover,  24  Iowa 
231. 
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fringement  of  letters  patent*  is  directly  concerned.* 

(a;)  Generally  ;  Parties.— The  plaintiff  in  an  action  for  in- 
fringement must  be  the  one  who  holds  the  legal  title,*  either 
as  patentee,*  mortgagee,^ 

1.  Parsons  v,  Barnard,  7  Johns.  (N.  woman  by  herself  where  the  State  laws 
Y.)  144;  Dudley  v.  Mayhew,  3  N.  Y.  permit  her  to  own  property  as  a  feme 
9;  Tomlinson  v.  Battel,  4  Abb.  Pr.  (N.  sole.  Lorrilard  v.  Standard  Oil  Co.,  5 
Y.)  366;  Slemmer's  Appeal,  58  Pa.  St  Bann.  &  Ard.  Pat.  Cas.  432;  s.  c,  2 
15^;  Kendal  v.  Winsor,  6  R.  I.  453.  Fed.  Rep.  902;  s.  c,  17  Pat.  Off.  Gaz. 

The   defendant  cannot  agree  for  a  002;  Fetter  v,  Newhall,  17  Fed.  Rep. 

valuable  consideration,  to  waive  an  ob-  041;  s.  c,  2f  Pat.  Off.  Gaz.  502. 
jection  to  want  of  jurisdiction.    Dudley        All  the  joint  owners  of  the  patent 

V.  Mayhew,  3  N.  Y.  9.  should  join.    Ambler  ^.  Chouteau,  3 

Nor  will  State  courts  enjoin  United  Cent.  L.  J.  333. 
States  courts    while  proceeding  in  an        But  not  one  who  merely  has  an  in* 

infringement  suit.    Kendall  v,  Winsor,  terest  in  the  profits.    Goodyear  v.  New 

6  R.  1.  453.  Jersey  etc.  R.  Co.,  i  Fish.  Pat.  Cas.  626; 

2.  They  may  decide  upon  the  validity  s.  c,  i  Wall  Jr.  (C.  C.)  356, 

of  a  patent  where  the  question  arises  4.  Hussey  v,  Whiteley,  2  Fish.  Pat. 

collaterally.      Slemmer's    Appeal,    58  Cas.  120;  s.  c,  i  Bond  (U.  S.)  407;  Still 

Pa.  St.  155;  Rich  v,  Atwater,  16  Conn.  v.  Reading,  9  Fed.  Rep. 40;  s.  c,  20  Pat. 

409;  Lindsay  v,  Roraback,  4  Jones  £q.  Off.  Gaz.  1025. 

(N.  Car.)  124;  Sherman  v.  Champlain  A  patentee  who  has  parted  with  his 

Transp.  Co.,  31  Vt.  162.  title  to  the  patent,  can  maintain  an  ac- 

S.  Gayer  v.  Wilder,   10    How.   (U.  tion   at  law  for  damages  for  past  in- 

S.)  477;    Suydam  v.  Day,   2   Blatchf.  fringement  occurring  during  the  time 

(U.    S.)    20;     Sanford    v,    Messer,    5  he  owned  the  patent.    Moore  v.  Marsh, 

Fish.   Pat.  Cas.  411;  s.  c,   i    Holmes  7  Wall.  (U.  S.)  515. 

(U.  S.)  149;    s.  c,  2    Pat.  Off.   Gaz.  0*     Waterman  v.  McKenzle,  54  Pat. 

470;    Blanchard   v,  Eldridge,  i  Wall.  Off.  Gaz.  1562. 

Jr.  (C.  C.)    337;   s.  c,   2  Robb    Pat.  A  person  who  has  no  legal  title,  but 

Cas.  737;  Graham  v,  McCormick,  20  only  a  collateral  interest,  need  not  be 

Bias.  (U.  S.)  39;  6.  c,  II  Fed.  Rep.  859;  made  a  P&rty.    Goodyear  v.  New  Jer* 

s.  c,  5  Bann.  SL  Ard.  Pat.  Cas.  244;  s.  sey  etc.  K.  Co.,  i  Fish.  Pat.  Cas.  626;  t* 

c,  21  Pat.  Off.  Gaz.  1533;  Graham  v,  c,  2  Wall.  Jr.  (C.    C.)  356;   Morse  v% 

Geneva  etc.   Mfg.  Co.,   11   Fed.  Rep.  O'Reilly,  6  Pa.  L.  J.  501;  Graham  v. 


X38;_  8.  c  21  Pat.  Off.  Gaz.  1536;  North    Geneva  etc.  Mfg.  Co.,  1 1  Fed.  Rep.  138; 

z.  1536;  Hodge  ».  N< 
gent  V.  Yale  Lock  Mfg.  Co.,  17  Blatchf.    Missouri  R.  Co.,  i  Dill.  (U.  S.)  104;  ■•  ' 


V,  Kershaw,  4  Blatchf.  (U.  S.)  70;  Sar-     21  Pat.  Off.  Gaz.  1536;  Hodge  ».  North- 


(U.  S.)  249;  s.  c,  4  Bann.  &  Ard.  Pat.  c,  4  Fish.  Pat.  Cas.  161. 

Cas.  579;  Sft  c,  17  Pat.  Off.  Gaz.   105;  LloenMM.  —  Consequently    licensees 

Loercher    v.  Crandall,   11    Fed.  Rep.  cannot  in  their  own  name  sue  strangers 

872;  s.  c,  21  Pat.  Off.  Gaz.  863;  Gold-  who  infringe.    Littlefield  v,  Perrv»  21 

smith  w.  American  Paper  Collar  Co.,  Wall,  (U.  S.)  205;  Hill  v,  Whitcomb,  i 

18  Blatchf.  (U.  S.)  82;  8.  c,  <  Bann.  &  Holmes  (U.   S.)  317;  s,  c,  i  Bann.  & 

Ard.  Pat.  Cas.' 300;  s.  c,  18  Pat.  Off.  Ard.  Pat.  Cas.  34;  s.  c,   i   Pat.   OfU 

Gaz.  192;  Elm  City  Co.  v,  Wooster,  6  Gaz.    430;     Nelson    v.    ^{cMann,    16 

Fish.  Pat.  Cas.  452;  s.  c,  4  Pat.  Off.  Blatchf.  (U.  S.)   139;  s.  c,  4  Bann.  & 

Gaz.  83;  Yale  Lock  Mfg.  Co.  v,  Sar*  Ard.  Pat.  Cas.  203;  s.  c,   16  Pat  OfL 

gent,  117  U.  S.  536.  Gaz.    761;  Union  Paper  Bag    Co.  v. 

A  trustee  may  maintain  a  bill  in  his  Nixon,  105  U.  S.  766;  s.  c,  21  Pat.  0£ 

own  name,  and  in  the  absence  of  objec-  Gaz.  1275;  Hay  ward  v.  Andrews,  106 

tion  without  joining  cestui  que  trust,  U.  S.  672';  s.  c,  23  Pat  Off.  Gaz.  533; 

Campbell  t'.  James,  17  Blatchf.  (U.  S.)  Wilson  v.  Chickering,   14  Fed.  Rep. 

42;  s.  c,  4  Bann.  &  Ard.  Pat  Cas.  456;  917;    s.    c,  23    Pat    Off.    Gaz.  •  1730; 

s.  c,  18  Pat  Off.  Gaz.  979.     Compare  Gamewell    Fire    Alarm    Tel.    Co.   v. 

Northwestern   Fire   Extinguisher    Co.  Brooklyn,  14  Fed.  Rep.  255;  s.  c,  39 

V.  Philadelphia  Fire  Extinguisher  Co.,  Pat.  Off.  Gaz.  1978;  Ingalls  v.  Tice,  14 

1  Bann.  U  Ard.  Pat  Cas.  177;  s.  c,  6  Fed.  Rep.  352:  Ingalls  v.  Tice,  22  Pat. 

Pat  0£   Gaz.    34.    And    ft  married  Off.  Gaz,  2160;    Suydam    v.  Da/y  a 

71 


A«tl«M  OoBomiBf  Vilnti.     PA  TENt  LA  W.      JuiidkClM  of  V.  S.  Oovti. 
grantee,^  or  assignee,*  though  there  are  instances  when  licensees' 

Blatchf.  (U.  S.)  20;  Gajrler  v.  Wilder,  c^  i   Robb    Pat.    Cas.,516;  Bach    v. 

10  How.   (U.  S.)  477;  Waterman  v,  Cobb,  9  L.  R.  545. 

McKenzie,    54     Pat.    Off.  Gaz.  1562;  A  grantee  who  had    reserved    for 

Cottle  V,  Kerementz,  25  Fed.  Rep.  49!4«  himself  bv  the  patentee  certain  rights 

Compare  Brammer  v,  Jones,  3  Fish,  in  part  01  territory  granted,  need  not 

Pat.  Cas.  340;  8.  c,  2  Bond  (U.  S.)  xoo.  join  the  patentee  in  suing  for  an  in- 

But  they  can  sue  in  their  own  names  fringement  in  a  State  not  subject  to 

their  licensor  for  infringement    Lit-  the  reservation.     Hobbie  v.  Smith,  27 

tlefield  V,  Perry,  21  Wall.  (U.  S.)  205 ;  Fed.  Rep.  656. 

s.  c,  I  Pat.  Off.  Gai.  964;  Perrj  v,  3.  Henry  t;.  Francestown  etc  Stove 

Littlefield,  17  Blatchf.  (U.  S.)  272;  s.  Co.,  2  Bann.  &  Ard.  Pat  Cas.  221;  s. 

c.,  2  Fed.  Rep.  464;  s.  c,  a  Bann.  ft  c,  9  Pat  Off.  Gaz.  408;  Hamilton  v. 

Ard.  Pat  Cas.  624 ;  s.  c,  18  Pat  Off.  Rollins,  5  Dill.  (U.  S.)  495;  s.  c,  3 

^^-  571 »   Stanlejr   Rule  etc.  Co.  v,  Bann.  &  Ard.  Pat  Cas.  157 ;  Jenkins 

Bailej,  14  Blatchf  (U.  S.)  510;  s.  c,  3  v.  Greenwald,  i  Bond  (U.  S.)  126;  % 

Bann.  ft  Ard.  Pat  Cas.  297.  c,  2  Fish.  Pat  Cas.  37 ;  Shaw  v.  Col- 

And  against  strangers  in  the  name  well    Lead    Co.,   11    Fed.  Rep.  711; 

of  the  licensor  (at  law).    Goodyear  v,  Campbell  v.  Tames,  2  Fed.  Rep.  338; 

McBurney,    3    Blatchf.    (U.    S.)    12;  s.  c,  5  Bann.  k  Ard.  Pat.  Cas.  354;  s. 

Goodyear  v.  Bishop,  4  Blatchf.  (U.  S.)  c,  18  Blatchf.  (U.  S.)  921 ;  s.  c,  18  rat 

438;  s.  c,  2  Fish.  Pat  Cas.  96.  Off.  Gaz.  iiix;  Herbert  v,  Adams,  4 

And  where  tbey  have  authority  to  Mason  (U.  S.)   15;  s.  c,  i   Robb  Pat 

bring  suit  in  the  name  of  the  licensor  Cas.  505;  Suydam  v.  Day,  2   BlatchL 

or  his  assigns  they  need  not  obtain  his  (U.  S.)  20;   Tyler  v,  Tuel,  6  Cranch 

consent  for  every    suit.      Bassett   v,  (U.  S.)  324;  s.  c,  x  Robb  Pat.  Cas.  14* 

Malone,  XI  Fed.  Kep.  801.  Assignees  as    tena'hts    in    common 

The  patentee  may  claim  indemnity  may  join.    Stein  v,  Goddard,  z  McAlL 

for    costs.      Goodyear    v.    Bishop,   4  (U.  S.)  82.  See  Whittemore  v.  Cutter, 

Blatchf.  (U.  S.)  438;  s.  c,  2  Fish.  Pat  i  Gall.  (U.  S.)  429;  s.  c,  i  Robb  Pat 

Cas.  96.  Cas.  28. 

He  cannot  consent  to  a  dismissal  of  Assignor  and  assignee  may  join  in 

the    suit      Goodyear     v.    Bishop,    4  a  bill   in  equity  where  infrmgement 

Blatchf.  (U.  S.)  4^;  s.  c,  2  Fish.  Pat  occurred  before  assignment.  Anthony 

Cas.  96.  tf,  Carroll,  9  Pat.  Off.  Gaz.  199;  s.  c,  2 

The  administrator  of  a  licensee  hav-  Bann  &  Ard.  Pat.  Cas.  195. 

ine  a  personal  license  only,  cannot  sue  And  in  a  suit  against  a  former  lU 

In  nis  grantor's  name,  for  damages  for  censee    whose  license  has  been   for- 

infringement.      'Oliver     v.    Rumford  feited,  the  assignor  who  granted  the 

Chemical  Works,  109  U.  S.  75.  license  is  a  necessary  party.    Wood- 

Bqnitable  and  Legal  Owner. — In  ^n  worth  v.  Cook,  2  Blatchf.  (U.  S.)  151.  - 
equity  suit,  an  equitable  owner  and  An  assignee  of  a  patent  with  the  as- 
one  holding  the  legal  title  should  be  signment  of  the  right  to  damages  for 
joined.  Stimpson  z\  Rogers,  4  Blatchf.  past  infringement  may  maintain  an 
(U.  S.)  333;  Aiken  v,  Dolan,  3  Fish,  action  at  law  in  his  own  name.  Sprine 
Pat.  Cas.  197 ;  Dibble  v.  Augur,  7  v.  Domestic  Sewing  Mach.  Co.,  13  Fedl 
Blatch.  (U.  S.)  86.  Rep.  446;  s.  c,  22  Pat  Off.  Gaz.  14^5. 


But  at  law  the  legal  owner  only.        8.    Goodyear    v.   Railroad,   i    Fish. 

srk  V.  Little,  3  Wash.  (U.  S.)  196;  s.    Pat  Cas.  626;  s.  c,  2  Wall.  Jr.  (C.  C.) 

c,  I  Robb  Pat.  Cas.  17 ;  Blanchard  v,    356;  Goodyear  v.  AUyn,  3  Fish.  F^t 


Park  V.  Little,  3  Wash.  (U.  S.)  196;  s.    Pat  Cas.  626;  s.  c,  2  Wall.  Jr.  (C.  C.) 

356;  Goodyear  v.  AUyn,  3  Fij 
Eidridge,  i  Wall.  Jr.  (C.  C.)337;  s.  c,    Cas.  374;  s.  c,  6  Blatchf.  (U.  S.)  33; 


2  Robb  Pat  Cas.  737.  Dorsey  etc.  Rake  Co.  v.  Bradley  Mfg. 

1.  Chambers  t/.  Smith,  5  Fish.  Pat  Co.,  12  Blatchf.  (U.  S.)   202;  s.  c,  z 

Cas.  12;  s.  c,  7  Phila.  (Pa.)  575;  Ol-  Bann.  ft  Ard.  Pat  Cas.  330. 
cott  V,  Hawkins,  2  Am.  L.  J.  N.  S.        But  ordinarily  a  licensee  has  not 

317;  Wilson  V,  Rousseau,  4  How.  (U.  such  an  interest  as  compells  his  join- 

S.)  646.  ing.    Potter  v.  Wilson,  2   Fish..  Pat 

OimntM    and    natentM    may   join.  Cas.  102;  Grover  etc.  Sewing  Mach. 

Woodworth  v.  Wilson,  4   How.  (U.  Co.  v.  Sloat,  2  Fish.   Pat   Cas.   112; 

S.)7i2;  s.  c,  2  Robb  Pat   Cas.  473;  Nellls  v,  Pennock  Mfg.  Co.,  13  Fed. 

Ogle  V.  Edge,  4  Wash.  (U.  S.)  584;  s.  Rep.  451 ;  s.  c,  32  Pat  Off.  Gaz.  1x31. 
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and  others*  are  proper  parties  to  be  joined,  especially  in  equity. 

{i)  Action  at  Law  ;  Declaration. — ^The  proper  legal  action 

for  the  infringement  of  a  patent  is  an  action  on  the  case.*  The 
declaration  must  show  title  in  plaintiff,'  a  lawful  issue  and  de« 
livery  of  the  patent,*  the  nature  of  the  invention*  and  aver  an 
infringement  by  the  defendant  ;•  and  if  the  patent  has  been 
extended,  such  extension  must  be  averred.'' 

But  an  excluaiTe  licensee  should  be.  'Groddard,  McAll.  (U.  S.)  82;  Bjranr  v, 

Hammond  v.  Hunt,  4  Bann.  &  Ard.  Ballard,  x  Curt.  (U.  S.)  100. 

Pat.  Cas.  III.  8.  Gray  v.  Tames,  i  Pet.  (C.  C.)  476; 

And  in  certain  cases  should  be  the  s.  c,  i  Robb  rat.  Cas.  140. 

sole  party.    Herman  v,  Herman,  29  C  Cutting  i;.  Myers,  4  Wash.  (U.  S.) 

Fed.  Rep.  92.  220;  s.  c,  i  Robb  Pat.  Cas.  159. 

1.  Penonal  BapTMentatiYM. — Until  an  It  is  enough  to  set  forth  the  grant  in 

assignment  is  made,  all  suits  must  be  substance.     Wilder    v.  McCormick,  a 

brought  in  the  name  of  the  personal  Blatchf.  (U.  S.)  31. 

representative  of  the  deceased  owner.  But  a  variance  is  fatal  if  the  grant  It 

Hodge  V.  North   Missouri   R.  Co.,  i  professed  to  be  set  forth  according  to 

Dill.  (U.  S.)  104;   s.  c,  4   Fish.  Pat  ite  tenor.    Tryon  v.  White,   Pet.  (C. 

Cas.  161 ;    Northwestern  Fire  Eztin-  C.)  96. 

guisher  Co.  v.  Philadelphia  Fire  Ex-  WowAtj   anA    ITttllty.— The    novelty 

tinguisher  Co.,  i   Bann  &  Ard.   Pat.  and  utility  of  the  invention  must  be  set 

Cas.  177 ;  s.  c,  6  Pat.  Off.  Gaz.  34.  up.    Wilder  v.  McCormick,  2  Blatchf. 

But    where    the    equitable  interest  (U.  S.)  31.                                 ^ 

passed  out  of  the  patentee  during  his  0.  Peterson  v.  Wooden,  3   McLean 

lifetime,  the  administrator  is  trustee  (U.   S.)   348;  s.  c,  i    Robb  Pat.  Cas. 

for  the  equitable  owner,  and  the  heirs  116. 

are  not  necessary  parties.    Northwest-  Either  the  letters  patent  can  be  an- 

em  Fire  Extinguisher  Co.  v,  Philadel-  nexed  to  the  declaration  or  a  profert 

phia  Fire   Extinguisher  Co.,  i   Bann.  made.    Pitts  v.  Whitman,  2   Story  (U. 

&  Ard.  Pat.  Cas.  177;  s.  c,  6  Pat  Off.  S.)  609;  s.  c*.,  2   Robb  Pat.   Cas.    189; 

Gaz.  34.  Wilder  v,  McCormick,  3   Blatchf.  (U. 

A    foreign    administrator    can    sue  S.)  31. 

without  taking  out  letters  of  adminis-  6.  Cutting  v,  Myers,   4   Wash.   (U. 

tration    in    the    State    where  snit    is  S.)  220;  s.  c  i    Robb   Pat.  Cas.   IC9; 

brought.    Smith  v,  Mercer,  5  Pa.  L.  Scnrmour  v,  Osborne,  11  Wall.  (U..  S.) 

T.,    529;     Goodyear    v.    Hullihen,    2  510. 

Hughes  (U.  S.)  493;  8.  c,  3  Fish.  Pat  The  plaintiff  is  confined  to  the  times 

Cas.  251.  within  which  he  declares  the  infringe- 

The    executor  in  whom   the  legal  ment  to  have  taken  place.    Eastman  t% 

title  is  only   necessary.    Goodyear  v.  Bodfish,  1  Story  (U.  S.)  528;  s.  c,  2 

Providence  Rubber  (Jo.,  2   Fish.  Pat  Robb  Pat  Cas.  72. 

Cas.  499.  Distinct  infringements  of  one  patent 

A  holder  of  the  equitable  title  to  a  may  be  set  up  in  one  count    Wilder  v, 

patent  may  maintain  a  bill  in  equity  McCormick,  3  Blatchf.  (U.  S.)  31. 

against  a  party  having  the  legal  title.  And  infringements  of  a  generic  pat- 

Ruggles  V,  Eddy,  10  Blatchf.  ( U.  S.)  ent  and  an  improvement  when  both  are 

52 ;  s.  c,  5  Fish.  Pat  Cas.  583.  held     by    the    same    party,    must    be 

Joint  Owners. — In  equity  one  joint  brought  together.    Case  v,  Redfield,  4 

owner    of    a    patent    cannot  sue  the  McLean  (U.  S.)  526;  s.  c,  2Robb  Pat 

other.    Clum  v.  Brewer,  3  Curt.  ( U.  Cas.  741.                                       / 

S.)  506.  7.  Phelps  V.  Comstock,  4  McLean 

Apparently  otherwise  at  law.  Pitts  (U.  S.)  353. 

V.  Hall,  3  Blatchf.  (U.  S.)  301.  Where    plaintiff    wishes  to  recover 

Fartnars. — One  partner  cannot  file  a  under  both  original  and  extended  pat- 
bill  without  joining  his  co-partners  for  ents,  he  must  file  distinct  and  Independ- 
infringement  of  a  firm  patent  Amb-  ent  counts  for  each  patent.  Eastman 
ler  V,  Chouteau,  3  Cent  L.  J.  J53.  v,  Bodfish,  i  Story  (U.  S.)  528;  s.  c,  a 

t.  U.  S.  Rev.  SUt,  4  4919;  Stein  v,  Robb  Pat  Cas.  72. 
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{c)  Suit  in  Equity.— (i)  Foundation.— T\i^  jurisdiction  of  a 
couft  of  equity  in  patent  cases  to  grant  an  injunction  is  founded 
on  the  irreparable  injury  which  would  otherwise  be  caused  the 
complainant,  and  the  desire  of  the  court  to  prevent  a  multiplicity 
of  suits.^     This  power  has  been  confirmed  by  statute.* 

(2)  When  Court  of  Equity  Will  Take  Jurisdiction, — ^A  court  of 
equity  will  take  jurisdiction  in  an  action  for  the  infringement  of 
a  patent  only  when  the  patent  has  not  expired  prior  to  the  com- 
mencement of  the  action,*  and  will  not  expire  before  equitable 
relief  could  be  obtained,^  unless  there  is  some  other  equity  out- 

Dtfeete  Cured  By  Verdiet. — A  breach  of  the  patent.    Hewitt  v,  Pennsylvania 

too  general  in  not  setting  up  the  num-  Steel  Co.,  34  Fed.  Rep.  367. 

ber  of  machines    used  by   defendant.  The  principle  is  that,  as  the  jurisdic- 

Gray  V.  James,  Pet.  (C.  C.)  476;  s.  Cn  tion  of  equity  rests  on  the  prevention  of 

I  Robb  rat.  Cas.  140.  an  irreparable  injury  arising  from  the 

Any  uncertainty  in  the  title  where  infringement  and  the  prevention  of  a 

there  is  sufficient  certainty  to  enable  multiplicity  of  suits,  there  is  an  ade- 

the  court  to  give  judgment.    Gray  v,  quate  remedy  at  law  whbn  the  patent 

Tames,  i  Pet.  (C.  C.)  A76;  s.  c,  i  Robb  has  expired. 

Pat   Cas.   140;    Cuttmg  v,   Myers,  4  4.  Gottfried  v.  Moerlein,  14  Fed.  Rep. 

.Wash.  (U.  S.)  220;  s.  c,  I  Robb  Pat.  170;  Burdell  v,  Comstock,  15  Fed.  Rep. 

Cas.  159.  395;  Davis  v.  Smith,  19  Fed.  Rep.  823; 

1.  Foster's  Federal  Practice,  J  216;  Betts  v.  Gallais,  10  L.  R.  Eq.  (Eng.) 
Daniel  Chan.  Prac.  (5  Am.  ed.)  1642-  392;  American  Cable  R.  Co.  v,  Chi- 
1648;  Brooks  V.  Miller,  28  Fed.  Rep.  cago  City  R.  Co.,  41  Fed.  Rep.  523; 
615;  Brick  V.  Staten  Island  R.  Co.,  25  Mershon  i;.  J.  F.  Pease  Furnace  Co.,  24 
Fed.  Rep.  553.  Fed.  Rep.  741 ;  McMillin  v.  St.  Louis 

This    power   is    of    ancient  use    in  etc.  Transp.  Co.,  18  Fed.  Rep.  260. 
equity.     Foster's    Fed.    Prac,    (    216;        Where  there  is  time  for  equitable  re- 
Hogg    V,  Kirby,  8   Ves.   (Eng.)   215;  lief  to  be  obtained,  the  court  will  take 
Wilkins  v.  Aikin,  17  Ves.^Eng.)  427.  jurisdiction.    Lake  Shore  etc.  R.  Co. 

2.  "The  several  courts  vested  with  v.  National  etc.  Shoe  Co.,  no  U.  S. 
jurisdiction  of  cases  arising  under  the  229;  s.  c,  26  Pat.  Off.  Gaz.  915.  The 
patent  laws  shall  have  power  to  grant  patent  expired  four  months  alter  the 
injunctions  according  to  the  course  and  bill  was  filed,  and  a  shorter  time  in 
principles  of  a  court  of  equity,  to  pre-  Consolidated  Safety  Valve  Co.  v. 
vent  the  violation  of  any  right  secured  Crosby  etc.  Valve  C5o.,  113  U.  S.  157. 
by  patent,  upon  such  terms  as  the  court  The  circuit  courts  have  entertained 
may  deem  reasonable."  U.  S.  Rev.  suits  where  the  patent  will  expire  in 
Stats.,  4  4921;  prior  Stat.  July  4,  1836,  three  weeks  af^er  bill  filed.  Adams  v. 
(  16;  5  Stat,  at  Large  123.  Bridgewater    Iron    Co.,  26    Fed.  Rep. 

Bight   of  Patentee   to  IxUiuiction. —  324;  s.  c.,34Pat.  Off.  Gaz.  1045;  Kit- 

The  right  of  a  |>atentee  to  enjoin  an  in-  tie  v,  De  Graff,  30  Fed.  Rep.  689.   And 

fringement  is  incontestable.    Birdsell  v,  six  weeks.     Dick  v,  Struthers,  25  Fed. 

Shalioll,  112  U.  S.  487;  Bragg  v.  Stock-  Rep.  103.    See  also  Singer  Mfg.  Co.  v. 

ton,  27  Fed.  Rep.  509.  Wilson    Sewing   Mach.  Co.,  38   Fed. 

8.  Root  V,  Lake  Shore  etc.  R.  Co.,  Rep.  586;  New  York  Sugar  Co,  v.  Pe- 

105  U.  S.  211;  s.  c,  21   Pat.  Off.  Gaz.  oria  Sugar  Co.,  21  Fed.  "Rep.  878;  Kit- 

II 12;    Roemer    v,    Neumann,  26  Fed.  tie  v.  Rogersj  33  Fed.  Rep.  49. 

Rep.    332;    Lord    v.    Whitehead    etc.  And  an  amended  bill  to  cover  a  re- 

Mach.  Co.,  24  Fed.  Rep.  801 ;  Vaughan  issue,  has  been  allowed  to  be  filed,  al- 

V,  East  Tennessee  etc.K.  Co.,   x  Flipp.  though    the  patent  alleged  to  be  in- 

(U.  S.)  621;  Say  lest/.  Richmond  etc.  R.  fringed  by  the  first  bill   had  expired. 

Co*,  3   Hughes   (U.    S.)    172;  s.    c,  a  Reay  v.  Raynor,  19  Fed.  Rep.  308,  jxi. 

Bann.  &  Ard.  Pat.   Cas.  239;  s.  c,  10  The  right  to  come  into  equity  when 

Pat.  Off.  Gaz.  43.  the  patent  is  about  to  expire,  exists 

And  the  same  rule  holds  where  all  where  *^the  court  of  equity  could,  by 

the  necessary  parties  to  the  action  are  the  exercise  of  its  jurisdiction  in  the 

not  brought  in  until  after  the  expiration  ordinary  course  of  procedure,  give  to 
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side  of  mere  infringement  to  be  adjusted  between  the  parties.* 

the  plaintiff  the  most  moderate  relief  and  as  such  cases  cannot  be  defined 
which  he  prays  or  would  be  entitled  to,  more  exactly,  each  must  rest  upon  its 
on  his  idlegations.**  Marshon  v.  J.  F.  own  particular  circumstances,  as  fur- 
Pease  Furnace  Co.,  24  Fed.  Rep.  741.  nishing  a  clear  and  satisfactory  ground 

Where  the  relief  could  have  been  ob-  of  exception   from    the    general    rule, 

tained,  the  failure  to  obtain  or  ask  for  Root  v.  Lake  Shore  etc.  R.  Co.,  105  U.  S. 

it  does  not  oust    the   jurisdiction   of  211;  s.  c.  21  Pat.  Off.  Gaz.  11 12.    A  bill 

equity.    Toledo    Mower    etc.    Co.    v.  will  not  be  merely    for    an    account. 

Johnston  Harvester  Co.,  24  Fed.  Rep.  Root  v.  Lake  Shore  etc.  R.  Co.,  105  U. 

739;  Adams  v.  Bridgewater  Iron  Co.,  S.  211;  s.  c,   21  Pat.  Off.  Gaz.  11x2; 

26  Eed.  Rep.  324.  Vaughan  v.  East  Tennessee  etc.  R.  Co., 

In  such  cases  the  court  will  retain  i  Fish.  (U.  S.)  621;  s.  c,    xi  Pat.   Off. 

the  suit  to  administer  any  relief  found  Gaz.  789;  s.  c,  2  Bann.  &  Ard.  Pat.  Caa. 

necessary.    Gottfried   v.  'Moerlein,   14  537;  Davis  v.  Smith,  19  Fed.  Rep.  823. 

Fed.    Rep.    170.     Compare^  however.  An  intricate  account  will  not  give  juris- 

American    Cable   R.  Co.  v,  Chicago  diction.     Lord  v.  Whitehead,  etc.  Ma- 

Citv  R.  Co.,  41  Fed.  Rep.  522;   Avery  chine  Co.,  24  Fed.  Rep.  Box;  Roemer 

V,  Wilson,   20  Fed.  Rep.  856.              '  v,  Neumann,  36  Fed.  Rep.  332.     But 

It  does  not  exist  where  the  coming  where  a  discovery  and  an  account  were 

I  into  a  court  of  equity  appears  to  be  a  both  prayed   for,  and  the  account  was 

pretense  to  avoid  coming  into  a  court  such  as  could  not  readilv  be  taken  be- 

oflaw.    Mershon  V.  J.  F.   Pease  Fur-  fore  a  jury,  equity  will  take  jurisdiction, 

nace  Co.,  24  Fed.  Rep.  741 ;   Adams  v,  Vaughan  v.  East  Tenn.  etc.  R.   Co., 

Bridgewater  Iron  Co.,  26  Fed.  Rep.  324.  x  Flipp.  (U.  S.)  621;  s.  c,  11  Pat.  Off. 

For    instance,    where    a    suit    was  Gaz.  789;  s.  c,  2  Bann.  &  Ard.  Pat.  Caa. 

brought  five  days  prior  to  the  expira-  537;  McKay   v.   Smith,   24  Fed.    Rep. 

tion  of  patent,  and  an  injunction  was  295.    See  Kirk  v,  DuBois,  28  Fed.  Rep. 

asked  for,  which  could  not  be  obtained  ^60.    But  the  mere   fact   that   the  de- 

and  was  not  desired  for  the  purpose  of  rendants  were  concealing  the  facts  nee- 

giving  jurisdiction.    Burdell  v.  Com-  es^ry  to   obtain  an  account.     Lord  v. 

stock,  15  Fed.  Rep.  395.    Or  where,  al-  Whitehead  Mach.  Co.,   24    Fed.    Rep. 

though   the    patent    expired    fourteen  89X. 

days    after  the  commencement  of  the  Where  the  defendants  were   advised 

luit,    no  injunction   pendente  lite  had  of  the  claim  that  their  manufacture  was 

been  asked  for,  and  the  patent  would  an  infringement,  and  a  suit  was   pend- 

have  expired  before  return  day  of  the  ine  for  such  infringement,   they  were 

process   and  before    the    complainant  enjoined  after  the  expiration  of  the  pat* 

would  have  been  entitled  to  a  default,  ent  from  selling  the  infringing  articles 

American  Cable   R.  Co.  v,  Chicago  made  during  its  term.  New  York   Belt- 

Citv  R.  Co.,  41  Fed.  Rep.  522.  ing  etc.  Co.  v.  Macgowan,  28  Fed.  Re^. 

An  assignee  of  the  right  of  damages,  14.  And  the  fact  that  the  defendants  had 

cannot  sue  in  equity,  merely  because  he  ceased  their  infringement  at  the  request 

*  cannot  sue  in  his  own   name  at  law.  of  the  complainant,  does   not  prevent 

Haywood  v.  Andrews,  xo6  U.  S.  672.  an  injunction  from  goine  out.     Facer  v. 

1.  While  the  general  rule  is,  that  where  Midvale  Steel  Works,  38  Fed.  Rep.  231. 

an  injunction  could   not    be    granted,  In,  the  cases  prior  to   Root  v.   Lake 

equity     will     not     take     jurisdiction,  l^hore  etc.  R.  Co.,  X05  U.  S.  2x1,  s.  c,  21 

grounds  of  equitable  relief  may   arise  Pat.   Off.  Gaz.  xxx2,  it  was  frequently 

other  than  in  this,  as  where  the  title  of  stated  that  the  infringer  was  a  trustee 

the  complainant  is  equitable  merely,  or  de  son  tort  of  the  profits  he  had  made, 

equitable  interposition  is  necessary  on  apd  that  an  action  in  equity  to  compel 

account  of  the  impediments  which  pre-  him  to  account  could  be  had   on  that 

vent  a  resort  to  remedies  purely  legal;  ground  only.    Nevins    v,   Johnson,   3 

and  such  an  equity  may  arise  out  of  and  Blatchf.  (U.  S.)  80;  Howes  v.  Nute,  4 

inhere  in  the  nature  or  the  account  it-  Cliff  (U.  S.)  X73;  s.  c,  4  Fish.  Pat.  Cas, 

self,  springing  from  special  and  peculiar  263;  Gordon  v.  Anthony,  16  Pat.  Off. 

drcumstancres  which  disable  the    pat-  Gaz.  X135;  s.  c,  x6  Blatchf.  (U.  S.)  23^; 

entee  from  a  recovery  at  law  altogether,  s.  c,  4  Bann.  &   Ard.   Pat.   Cas.  240; 

or  render  his  remedy  in  a  legal  tribunal  McComb  v.  Beard,  3  Pat.  Off.  Gaz.  33; 

difficult,  inadequate    and    incomplete;  s.  c,  6  Fish.  Pat.  Cas.  254;   s.  c,  10 
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(</)  Bill  in  Equity.— (i)  Certainty. — The  bill  to  enjoin  the 
infringement  of  a  patent  must  contain  an  allegation  that  the  com* 
plainant,  or  the  person  through  whom  he  claims,  was  the  inventor 
or  discoverer  of  the  thing  or  process  patented  ;^  but  it  need  not 
trace  the  title  beyond  averring  that  it  is  in  himself  ;*  it  should  state 
the  number  and  date  of  the  letters  patent,  but  need  not  allege 
the  character  of  the  improvement  except  in  general  terms,^  and  is 
only  obliged  to  charge  infringement  generally.*  He  must  set 
out  that  the  defendant  is  an  inhabitant  of  the  district  in  which 
suit  is  brought,^  except  where  the  jurisdiction  depends  upon  the 
diversity  of  citizenship.^ 

(2)  Multifariousness.— Tli^  subject-matter  of  a  bill  is  not  made 
multifarious  by  joining  two  patents  which  are  infringed  by  one 
device  of  the  respondent ;'''  nor  by  joining  a  prayer  for  an  adjudi« 

Blatchf.  (U.  S.)  550;  Savles  -v,  Dubu-        5.  Foster's  Fed.  Prac,  §  77. 
que  etc.  R.  Co.,  5  Dill.  (U.  S.)  561;  s.        0.  Foster's  Fed.  Prac,  (  77. 

^;«^f  K«;L^f^acffi''r  •  ^^C^^'c^m         ^-  Gamewell  etc.  Tel.  Co.  v.  Chilli- 
ens  t;  Kansas   Pacific  R.  Co.    ?   Dill,    cothe,  7  Fed.  Rep-asi;  Kcllehert;.  Dar- 

Blatchf  (US.)  134;  Dibble  t;.  Augur,     ^M  (U.S.)  424;  s.  c,  14  ^at.  Off! 


6;  s c,  3  Fish.  Pat  Cas  63;  Clement  Blatchf.  (U.  S.)  376;  s.c,  3  Fish.  Pat^ 

fg.Co.  :^.  .^Pton  eto.   Co     40  Fed.  J,^^    ^       Horman  Pkt.    Mfg.  Co.    v. 

^''P- V-V  f  ?  prJjT^T*'-  K?  r^""'  ,;  Brooklyn  City  R.  Co..  is  Blftchf.   (U, 

Consolidated  Electric    Light    Co.,    25  s.)  444;  s.  c,  4  Bann.  &  Ard.  Pat.  Cas. 


v^i.u  S«f Vo.   T«r.  »  ^    ..  Riof/.kf  /TT  ^'^  5^°-    ^"^  complainant  must  aver 

Fish.  Pat.  Cas.  181;  s.  c,  5  Blatchf.  (U.  that  the  defendant's  device  infringes  all 

Where  a  profert  is  made,  the  title  of  ^^^^^^^'^..^alli"  ""'    McLenaEan,  6 

the  device  need  only   be.  recited.    Mc-  '  „;/*^'  ^"*     .                      ,       . 

Millin  V.  St.  Louis  etc.Transp.  Co.,  18  .    Where  two  assignments,  each  assign - 


A  bill  identifying  an  invention  only  hibitcd.    Gillespie    v.    Cummings,    3 

by  its   title,  without  the  specifications  ?*Tf^p^^V,^'^  ^9*  •'  ^-    ^    ^ann.   & 

being  annexed,  does  not  show  sufficient  A.rd.  Pat.  Cas.  587. 

certainty  as  to  what  the  invention  is.  Vot  Whore  PatdBts  An  Diattnet.— But 

Wise  V.  Grand  Ave.  R.  Co.,   33  Fed.  one  bill  cannot  be  exhibited  for  the  in- 

Rep.  277.  fringement  of  distinct  patents,  covering 

4.  Turrell  v.  Cammerer,  3  Fish.   Pat.  inventions  not  capable  of  being  used  to- 

Cas.  462;   Poppenhausen  v,   Falke,    5  gether.    Hayes  v.  Dayton,  18  Blatchf. 

Blatchf.  (U.  S.)  493;  s.  c,  2   Fish.  Pat.  (U.  S.)  420;  s.  c,  8  Fed.  Rep.  70a;  s.  c, 

Cas.  181;   McMillin   v.  St.  Louis  etc.  z8  Pat.  (Jff.  Gaz.  1406;  Hayes  v.  Bickel- 

Transp.  Co.,  18  Fed.  Rep.  260.  houpt,  19  Pat  Off.  Gaz.  177;  Pope  M%. 

The  bill  need  not  specify  the  claims  Co.  v.  Marqua,  15  Fed.  Rep.  400;  Bar- 

infringcxi  even   thou^  the    defendant  ney  v.  Peck,   x6  Fed.  Rep.    413;  s.  c. 

is  onlv  infrincring  some  of  the  them.  24  Pat.  Off.  Gaz.  loi.    Nor  where  the 

Thatcner  Heating  Co.  v.  Carbon  Stove  patents,  though  infringed  by  one  ma- 

Co.,  4  Bann.  &  Ard.  Pat.  Cas.  68;  s.  c,  chine,  are  capable  of  a  separate  use. 

15  Pat.  Off.Gaz.  1051.  Consolidated    Electric    Light   Co.    v. 
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cation  concerning  conflicting  patents  to  a  bill  for  infringement  in 
the  use  of  one  of  the  patents/* 

{e)  Motion    for   Preliminary   Injunction. — (i)    General 

Principles. — The  issue  of  a  preliminary  injunction  is  always  a 
matter  of  discretion  and  depends  upon  the  peculiar  circumstances 
of  each  case  and  the  comparative  expense  and  inconvenience  to 
which  the  parties  will  be  subjected  in  case  of  granting  the  in- 
junction on  the  one  hand,*  or  withholding  it  on  the  other.'     " 

Brush  etc.  Electric  Light  Co^  20  Fed.  Cas.  374.    A  statement  where  a  corpo- 

Rep.502.                 .  ration  is  located    or    doing  business. 

The  bill  must  allege  and   the  proofs  National  Hay  Rake  Co.  v.  Uarbert,  a 

show  that  the  inventions  are  capable  of  W.  N.   C.     (Pa.)     100.    The    specific 

conjoint  use  and  can  fie  used  together,  ground  on  which  a  patent  was  reissued* 

LUliendahl  v,  Detwiler,   18  Fed.  Rep.  Spaeth  v,  Barney,  22  Fed.  Rep.  828. 

176;  Griffith  V,  Segar,  29  Fed.  Rep.  In  a  suit  against  a  licensee  that  the  U- 

707.  censor  has  kept  his  covenants  in  the 

Where  several   patents  are    closely  license.     Stanley  etc.  Co.  v,  Bailey,  14 

connected  and  used  on  one  machine,  the  Blatchf.  (U.  S.)  5x0;  s.  c,  3  Bann.  & 

court  will  sometimes  consolidate  suits  Ard.  Pat.  Cas.  297. 

brought  on;  separate  ones  at  the  motion  2.  Parker  v.  Sears,  i  Fish.  Pat.  Cas. 

of  the  defendant.    Deeringt;.  Winona  93;  Earth  Closet  Co.  v.  Fenner,^  Fish. 

Pat. 
Mac 

262.  Goodyei 


Harvester  Works,  24  Fed.  Rep.  90.  Pat.  Cas.  15;  Potter  v.   Davis  Sewing 

1.  Leach  v.  Chandler,  18  Fed.   Rep.    Machine  Co.,   3  Fish.  Pat.  Cas.  473; 
K.  Goodyear  v.  Rust,  3' Fish.   Pat.  Cas. 


Avinnmita  That  Are  Proper  in  a  BUI.  456;  s.  c,  6  Blatchf.  (U.  S.)  229;  Potter 

Prior  litigation.    Doughty  v.  West,  2  v,  CrowcU,  3  Fish.  Pat.  Cas.  112;  s.  c, 

Fish.  Pat  553;   Blandy   v,  Griffith,  3  1  Abb.  (U.  S.)   89;  Irwin  v.  Dane,  4 

Fish.  Pat.  Cas.  609;  Stain   Gauge  etc  Fish.  Pat.  Cas. 359;  s.  c,  2  Biss.  (U.  S.) 

Co.,  V.  McRoberts,  26  Fed.   Rep.    705.  442;   Smith  v.  Mercer,   5  Pa.  Leg.  J* 

Public    acquiescence  and   use.    Gutta  ^29;  s.  c,  4  West  L.  J.  49;  Hussey  v. 

Percha  Co.  v,  Goodyear  Rubber  Co.,  3  Whiteley,  2   Fish.  Pat.  Cas.  120;  s.  c, 

Sawy.    (U.S.)  543.     History  of  inven-  i  Bond  (U.  S.)  407;  Potter  t^.  Muller,  a 

tion.    Lantern  Co.  v.   McKoberts,   26  Fish.  Pat.  Cas.  465;  Potter  v.  Schenck, 

Fed.  Rep.  858.    That  defendant  is  act-  i  Biss.  (U.  S.)  515;  s.  c,  3  Fish.  Pat. 

xng  without  authority.    Still  v.  Read-  Cas.  82;  Hodge  v.  Hudson   River  R. 

iog*  9  Fed.  Rep.  3o;  s.  c,  30   Pat.   Off.  Co.,  6  Blatchf.   (U.   S.)    165;  s.  c,  3 

Gaz.  1025.  Fish.  Pat.  Cas.  410;  Poppenhausen  v. 

Vecessiry  ATermenta. — In  a  bill  seek-  New  York  etc.  Comb  Co.,  2  Fish.  Pat. 

ing  an  injunction  after  the  expiration  of  Cas.  74;  s.  c,  a  Blatchf.  (U.  S.)   184; 

a  patent,  a  statement  that  the  defend-  Root  v.  Mt.  Aaams  etc.  R.  Co.,  40  Fed. 

ant  is  using  machines  made  during  the  Rep.  760. 

life  of  a  patent  or  a  fear  of  such  use.        8.  Hockholtzer  v.  Eager,  2  Sawy.  (U. 

American  etc.  Boring  Co.  v,  Rutland  S.)  361;  Bliss  v,  Brooklyn,  4  Fish.  Pat. 

Marble  Co.,  18  Blatchf.  (U.S.)  146;  S.C.,  Cas.  59(3;  s.  c,  8  Blatchf.  (U.  S.)  533; 

2  Fed.  Rep.  355;  s.  c,  5  Bann.  gl  Ard.  Forbush  v.  Bradford,  i  Fish.  Pat.  Cas. 

Pat  Cas.  354.  3x7;  Morris  v.  Lowell  Mfg.  Co.,  3  Fish. 

An  excuse  for  delay  when  a  patent  rat.  Cas.  67;  New  York  Grape   Sugar 

has  been  surrendered  for  reissue  more  Co.  v,  American  Grape  Sugar  Co.,  10 

than  two  years  after  issue.     Wollensak  Fed.  Rep.  835;   Hall  t/.  Speer,  6  Pitts. 

V,  Reiher,  115  U.  S.  96.    Or  in  a  suit  to  Leg.  J.  403;  Howe  v.  Newton,  2  Fish, 

compel  the  granting  of  a  patent,  a  de-  Pat.  Cas.  531;   Brooks    v,  Bicknell,  3 

lay  of  two  years  between  the  actions  in  McLean  ( U.  S.)  250;  Irwin  v.  Dane,  4 

tM   Patent  Office.    Gandy  v.  Marble,  Fish.  Pat.  Cas.  359;  s.  c,  2  Biss.  (U. 

122  U.  S.  43a.  S.)  442. 

Vaaaeeuarsr   ▲vwnne&ta.—That    the       Where  the  Patent  Had  Freidoiuly  Beea 

patentee  marked  the  articles  made  or  Suataliied. — A    preliminary    injunction 

Tended  under  the  patent  as  required  by  on  a  patent  for  a  portion  of  a  large 

the  Patent  Law.    Goodyear  v.  AlU'n,  machin^    intended    to    print    a    daily 

6  Blatchf.  (U.  S.)  33;  s.  c,  3  Fish.  Fat  paper  refused  where  tl^  removal  of  the 
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(2)  Title  and  Prior  Adjudication. — ^The  title  of  the  complainant 
must  be  clear^  and  ordinarily  the  patent  declared  valid  by  an  ad- 
judication.' 

part  covered  bjr  the  patent,  though  pos-  a.  c,  2  Hughes  (U.  S.)  492;  Jones  v. 

sible,  was  jret  very  difficult,  and  the  in-  Merrill,  8  rat  Off.  Gax.  401 ;  Thomp* 

junction  would  do  no  especial  good  to  son  tr.  Mendelsohn,  5  Fish.  Pat.  Cas. 

the  comphtinants.    Hoe  v,  Boston  etc.  187;    Robertson  v.  Hill,  6  Fish.  Pat. 

Advertiser  Corp.,  14  Fed.  Rep.  914;  s.  Cas.  465;  s.  c,  4  Pat.  Off.  Gaz.   132; 

C  23  Pat.  Off.  Gaz.  1124.    See  also  American  Shoe  etc.  Co.  v.  National 

Consolidated  Roller  Mill  Co.  v.  Rich-  Shoe  etc  Co.,  2  Bann.  &  Ard.  Pat.  Cas. 

mond  City  Mill  Works,  40  Fed.  Rep.  551;  s.c.  11  Pat.  Off.  Gaz.  740;  United 

474;  Root  V,  Mt.  Adams  etc  R.  Co.,  40  States  Felting  Co.  9.  Asbestos  Felting 


as.  96; 

35  Fed.  Rep.  752.  Giant    Powder    Co.    tr,    Goodyear,    3 

ConsequenUal      damages      resulting  Bann.  &  Ard.  Pat.  Cas.  161 ;  Green  v. 

from  groundless  fears  not  a  reason  for  French,  4  Bann.  &  Ard.  PaL  Cas.  169; 

refusing  an  injunction.  Rumford  Chem-  Bradley  etc.  Mfg.  Co.  v.  Chas.  Parke 

ical  Works  v.  Vice,  14  Blatchf.  (U.  S.)  Co.,  17  Fed.  Rep.  240:  Barr  Co.  v.  New 

170;  s.  c,  II  Pat.  Off.  Gaz.  600.  York  etc. 'Sprinkler  Co.,  32  Fed.  Rep. 

Nor  will    an   injunction  be  refused  79;  Baldwin   v.  Conway  etc.  Co.,  ^2 

where  it  merely  prohibits  the  sale  of  red.    Rep.    795,     Carv   v»    Domestic 

articles  which  are  manufactured  else-  Spring  Bed  Co.|  26  Fea  Rep.  38;  Canr 

where.     Potter  v.  Fuller,  2  Fish.  Pat  v.  Domestic  Spring  Bed  Co.,  27  Fed. 

Cas.  251.  Rep.  209;  American  Bell  Teleph.  Co. 

A  preliminary  Injunction  will  not  be  v.  National  Improved  Teleph.  Co.,  27 

sranted  when  another  to  the  same  ef-  Fed.  Rep.  663;   Hurlburt  v.  Carter,  39 

feet  is  in  force  in  a  different  suit    Gold  Fed.    Rep.  &2;   Raymond   v,  Boston 

and  Stock  Tel.  Co.  v.  Pearce,  19  Fed.  Woven   Hose  Co.,  39  Fed.  Rep.  365; 

Rep.  419.  Stuart  v.  Thorman,  37  Fed.  Rep.  90; 

1.  Potter  V.  Whitney,  i  Low.  (U.  Upton  v.  Wayland,  36  Fed.  Rep.  691; 
S.)  87;  Forbush  v,  Bradford,  i  Fish.  Schneider  v.  Missouri  Glass  Co.,  36 
Pat.  uas.  317;  Woodworth  v.  Rogers,  3  Fed.  Rep.  582. 

Woodb.  &  M.  (U.  S.)  135;  s.c,  2Robb        While  the    favorable   judgment  (or 

Pat.  Cas.  625;  Standard  Paint  Co.  v,  an     equivalent     acquiesence)    is    not 

Reynolds,  43  Fed.  Rep.  304;  Herman  v.  absolutely    necessary    where    the   va- 

Hermann,  20  Fed.  Rep.  92.  lidit^  of  the    patent    has     not    been 

The  validity  of  the  patent  should  be  assailed.      (New   York    Grape    Suear 

clear.    Sullivan    v.   Redfield,   i    Paine  Co.  v,  American  Grape    Sugar    Co., 

(U.  S.)  441;   s.  c.  I   Robb  Pat    Cas.  10    Fed.   Rep.    835;    Potter  v.   Whit- 

477;  Amheim  v.  Fruster,  24  Fed.  Rep.  ney,    i    Low,    (U.   S.)   87;   Sickels  v. 

276.    Also  design   patent.     Osborn  v,  Mitchell,  3  Blatchf.  (U.  S.)  548;   North 

Judd,  29  Fed.  Rep.  76.  v.  Kershaw,  4  Blatchf.  (U.  S.)  70),  yet 

2.  Sickels  v,  Tileston,  4  Blatchf.  (U.  ordinarily  when  the  patent  is  new  and 
S.)  109;  Parker  v.  Brant,  i  Fish.  Pat  its  validity  assailed  by  sufficient  evi- 
Cas.  58;  Orr  v.  Badger,  7  L.  R.  465;  dence  to  create  a  doubt  in  the  mind  of 
Poppenhusen  v.  New  York  etc.  Comb  the  court,  the  injunction  will  be  re- 
Co,  2  Fish.  Pat  Cas.  74;  s.  c,  4  Blatchf.  fused.  Foster's  Fed.  Practice  312,  ( 
(U.  S.)   184;  Potter  V,  MuUer,  2  Fish.  216  and  cases  cited  in  note  10. 

Pat  Cas.   631;   Potter    v,    Stevens,  2        The   fact  of   a  patent  having    been 

Fish.  Pat.  Cas.  163;  Potter  v.  Fuller,  2  adjudged    invalid    in     another    court. 

Fish.  Pat.  Cas.  251 ;  Orr  v.  Littlefield,  i  while  it  had  been  adjudged  valid  afXer 

Woodb.  &  B.  M.  (U.  S.)  13;  s.  c,  2  Robb  a  long  contest  in  the  same  court  as  that 

Pat.  Cas.  323;   Potter  v,  Whitney;  3  in  which  the  preliminary  injunction  is 

Fish.  Pat.  Cas.  77;  s.  c,  i  Low.  (U.  S.)  sought,  will  not  prevent  the  allowance 

87;   Putnam  v,  Wetherbee,  1   Holmes  of  a  preliminary  injunction.    Atlantic 

(U.  S.)  497;  s.  c,  8  Pat  Off.  Gaz.  320;  Giant    Powder    Co.    v,    Goodyear,    3 

8.  c,  2  Bann.  &  Ard.  Pat  Cas.  78;  (rood-  Bann  &  Ard.  Pat  Cas.  161;  a.  c,  13 

jear  v.  HuUihen,  3  Fish.  Pat  Cas.  251;  Pat  Off.  Gaz.  45. 
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The  adjudication  which  will  warrant  the  grant  of  a  preliminary 
injunction  may  be  a  judgment  in  a  trial  at  law,^  or  a  nnal  decree 

in  equity,*  which  latter  is  held  more  persuasive  evidence.'    A 

judgment  by  agreement,  which  is  not  collusive,  is  equally  per- 
suasive.^ 

(3)  Favorable  Decision  in  Interference. — A  decision  in  an  inter- 
ference between  the  parties  to  the  suit,  favorable  to  the  plaintiff 
in  the  suit,  is  such  an  adjudication  of  plaintiff's  right  between 

the  parties  that  a  preliminary  injunction  will  ordinarily  issue 
against  the  respondent.^ 

1.  Sickels  V.  Tileston,  A  Blatchf.  (U.  521;  Warner  v.  Bastett,  7  Fed.  Rep. 

S.)  IOq;  Parker  v,  Brandt,  i  Fish.  Pat  468. 

Cas.  58;  Saxi^ent  v.  Seagniye,  a  Curt  Where  deflmdaat  in  prior  aetlon  tlie 

(U«  S.)  553;  WelU  V.  Gill,  6  Fish.  Pat.  tanie  as  in  the  one  to  be  decided,  a  pre- 

Cas.  89;  8.  c^  3  Pat.  Off.  Gax.  490.  llminary  injunction  is  eranted  almost 

S.  Fierpont  v.  Fowle,  2   Woodb.  &  as  a  matter  of  course.    Poppenhusen  v. 

M.  (U.  S.)  33;  American  etc.  Purifier  New  York  etc.  Comb  Co.,  2  Fish.  Pat. 

Co.  Vm  Christian,  3  Bann.  &  Ard.  Pat.  Ca8.-74;  s.  c,  4  Blatchf.  (U.  S.)   284; 

Cas.  43;   United  Nickel  Co.  v,  Man-  Clark  v.  Johnson,  4  Bann.  &  Ard.  Pat 

hattan  Brass  Co..  4  Bann.  &  Ard.  Pat.  Cas.    403;    s.  c,   16  Blatchf.   (U.  S.) 

Cas.    173;    16    Blatchf.    (U.    S.)    68;  495;  s.  c,  lyPat.  Off.  Gaz.  1401. 

Steam  Gauge  etc.  Co.  v.  MlUer,  8  Fed.  And  an  adjudication  of  the  patent  bj 

Rep.  314;  Blaisdell  v.  Puffer.  4  Bann.  &  the  supreme  court  carries  overwhelm- 

Ard.  Fat.  Cas.  500;  Blaisdell  v,  Dows,  ing  weight.    American  etc.  Purifier  Co. 

4  Bann.  &  Ard.  Pat.  Cas.  499;  Odorless  v.  Christian,  2  Bann.  &  Ard.  Pat.  Cas* 

Excavating  Co.  v,  Lauman,  12    Fed.  4ar,  s.  c,  4  Dill.  (U.S.)  448;  America  etc 

Rep.  788;  Coburn  v.  Clarke,  24  Pat.  Purifier  Co.  v,  Atlantic  Milling  Co.,  3 

Off.  Gaz.  899;  Potter  v.  Fuller,  2  Fish.  Bann.  &  Ard.  Pat.  Cas.  168. 

Pat  Cas.  35  X.  A  decision  affirming  the  validity  of  a 

t.  Goodyear  v.  Muller,  3  Fish.  Pat.  patent  will  be  followed  in  all  cases  ex- 

Cas.  420;  cept  where  evidence  is  brought  forth 

Special  Olrcnmatanoes  Ommeoted  with  which,    if    produced    in     the     former 

14)iidleatlo]i  wliich   are   PersuaalTe  to  case,  would  have  lead  to  a  different  re- 

flraatliiga  PrellmtTiary  aijimction.— The  suit  therein.  Ladd  v.  Cameron,  25  Fed. 

wealth  of  the  former  defendant  «nd  his  Rep.  37;  Carey  v.  Domestic  Spring  Bed 

interest  in  defeating  the  patent,  and  the  Co.,  26  Fed.  Rep.  38. 

fact  of  present  defendant  being  con-  But  when  the  evidence    is  doubtful 

nected  indth    former    defendant.    Col-  where  there  have  been  a  number  of  ad- 

Site  V.  Gold  and   Stock  Tel.  Co.,   4  judications,    the    injunction     will    be 

ann.  &  Ard.  Pat  Cas.  559.  granted.    Seibert  etc.  Oil  Cup  Co.  v. 

The  defendant  was  interested  in  the  Michigan  Lubricator  Co.,  34  Fed.  Rep. 

result  of  a  former  suit    Robertson  v.  33. 

Hill,  6  Fish.  Pat  Cas.  468;  s.  c,  a  Pat  A  writ  of  error  taken  to  a  former  de- 

Off.  Gaz.  132;  Robinson  v.  Ranaolph,  clsion  favorable  to  the  patent  does  not 

4  Bann.  &  Ard.  Pat  Cas.  163;  United  destroy    its    authority   to    induce    the 

States    etc.  Felting    Co.    v.  Asbestos  court  to  grant  a  preliminary  injunption. 

Felting    Co.,    10  Pat  Off.  Gaz.  828;  Forbush  v.  Bradford,  i   Fish.  Pat.  Cas. 

Birdsall  v.  Hagerstown  etc.  Mfg.  Co.,  i  317;  Wells  v.  Gill,  6  Fish.  Pat.  Cas.  89; 

Bann.  &  Ard.  Pat  Cas.  436;  s.  c,  6  s.  c,  3  Pat.  Off.  Gaz.  590;  Morris  v. 

Pat  Off.  Gaz.  604.  Lowell  Mfg.  Co.,  3  Fish!  Pat  Cas.  67; 

4.  Orr  V.  Littlefield,  i  Woodb.  &  M.  Dav  v.  Hartshorn,  3  Fish.  Pat  Cas.  33. 

(U.  S.)  13;  a.  c,  3  Robb.  Pat  Cas.  333;  An  extension  of  a  patent,  which  was 

Grover  Sewing  Mach.  Co.  v,  Williams,  granted  in  the  face  of  resistance  on  the 

9  Fish.  Pat  Cas.  133;  Potter  v.  Fuller,  ground    of    lack    of   novelty,   greatly 

9   Fisli.    Pat    Cas.  351;    Mc Williams  strengthens  the*presumption  of  validity 

M%.  Co.  V.  Blundell,  zi  Fed.  Rep.  4x9;  of  tlie  patent    Cook  v,  Ernest,  5  Fish. 

a.  c,  aa  Pat  0£  Gaz.  177.  Pat  Cas.  396;  s.  c,  3  Pat.  Off.  Gaz.  89. 

GMi/0r#  Hayes  v.  Leton,  5  Fed.  Rep.  0.  Smith  v.  Halkyard,  16  Fed.  Rep. 
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(4)  Adjudications  Not  Warranting  Preliminary  Injunction. — A 
preliminary  ihjunction  will  not  be  granted  because  of  a  decision 
favorable  to  the  patent  on  a  motion  for  an  attachment,^  or  on  a 
motion  for  a  preliminary  injunction,*  where  the  judgment  or 
decree  was  collusive.^  The  prior  adjudication  must  have  de- 
termined the  point  involved  satisfactorily.^ 

▲14;  s.  c  33  Pat.  Off.  Gaz.  1833;  Holli-  The  action  of  the  Patent  Office  in 

aay  v.  Pickhardt,  la  Fed.  Rep.  147;  a.  granting  a  reissue,  after  an  exhaustive 

c^  23  Pat  Off.  Gaz.  420;  Pentlarge  v,  discussion  and  examination  of  the  art  in 

Bees  ton,  ijl  Blatchf.  (U.  S.)  352;  s.  c^  3  which    opposing    interests  were  repre- 

Bann.  &  Ard.  Pat.  Cas.  142;  Hanford  sented.  will  induce  the  court  to  grant  a 

9.  Westcott,   16    Pat.  Off.  Gaz.  1181;  preliminary  injunction.     Consolidated 

Barr  Co.  v.  New  York  etc  Sprinkler  Bunging  Co.  v.  Schoenhofen  Brewing 

Co.,  32  Fed.  Rep.  8c6.  Co.,28  Fed.  Rep.  428. 

A    preliminarj    injunction     will  in  1.  Sargeant  Mfg.  Co.  v.  Woodrufi^  5 

such    cases    be  granted  even  when  a  Biss.  (U.  S.)  444. 

patent  is  recent.    Greenwood  v.  Brach-  S.  Warner  v.  Bassett,  19  Blatchf.  (U. 

er,  17  Pat  Off.  Gaz.  115;  s.  c,  5  Bann.  S.)  145;  s.  c,  7  Fed.  Rep.  468. 

&  Ard.  Pat  Cas.  302  $  s.  Ct  i  Fed.  Rep.  Contra^  Ladd  v.  Cameron,  25  Fed* 

856.  Rep.  37. 

While  a  defendant  who  has  been  de-  8.  Kirby  Bung  Mfg.  Co.  v,  While»  5 

feated  in  an  interference  with  the  com-  Bann.  &    Ard.  Pal.  Cas.  263;  s.  c,  i 

plainant,  is  not  estopped  from  setting  McCrary  (U.  S.)  155;  s.  c,  17  Pat  Oft 

up  lack  of  novelty  to  defeat  the  in  Yen-  Gaz.  974;  s.  c,  i  Fed.  Rep.  604. 

tion,  yet  if  he  had  knowledge  of  the  Consequently  a  decree   entered  bj 

condition  of  the  art  at  the  time  of  his  agreement  in  &vor  of  the  complainant 

application,  a  want  of  novelty  in  the  in-  after  a  decision  in  the  suit  declaring 

vention  must  be  clearly  apparent,  or  a  the  patent  invalid,  will  have  very  little 

preliminary  injunction  will  be  granted,  weight    Spring  v.  Domestic   Sewing 

Smith  V,  Halkvard,  16  Fed.  Rep.  4x4;  Mach.  Co.,  4  Bann.  &  Ard.  Pat.  Cas. 

s.  c,  23  Pat  On.  Gaz.  1833;  Greenwood  427;  s.  c,  16  Pat  Off.  Gaz.  721. 

V.  Bracher,  i  Fed.  Rep.  856;  s.  c,  5  4.  Steam  Gauge  etc  Co.  v.  Miller,  XK 

Bann.  &  Ard.  Pat  Cas.  302;  s.  c,  17  Fed.  Rep.  7x8.    See  Cobume  v,  Clark, 

Pat  Off.  Gaz.  Z151.  34  Pat  Off  Gaz.  899. 

Compare,    however,    Thonipson     v.  Ordinarily,  the  considerations  which 

American  Bank  Note  Co.,  35  Fed.  Rep.  would  induce  a  court  to  disregard  a  prior 

303;  Minneapolir  Harvester  Works  v,  decision,  must  be  such  as  would  justify 

McCormick  Harvesting  ^ach.  Co.,  28  setting  aside  a  verdict.  Parker  t^.Branty 

Fed.  Rep.  565.  i  Fish.  Pat.  Cas.  58;  Thayer  v,  Wales, 

Where  the  defeated  party  to  an  inter-  5  Fish.  Pat.  Cas.  130;  s.  c,  9  Blatchfl 

ference  had  acquiesced  in  the  judgment  (U.  S.)   170;  American  etc.  Pavement 

awarding  priority  to  the  opposite  party,  Co.  v,  Elizabeth,  4  Fish.  Pat.  Cas.  189; 

had  disclaimed  the  matter  in  interfer-  Tilghman  v.  Mitchell,  4  Fish.  Pat  Cas. 

ence    and    taken  out  a  more  limited  61  c. 

patent,  these  facts  should    have  great  where  the  evidence  is  different,  the 

weight  in  favor  of  granting  a  preUmi-  court  will  not  be  bound  by  a  decision 

nary  injunction  where  a  defense  of  iadi  in  another  circuit    Edgarton  v,  Furst 

of  novelty  is  set  up.    Reck  etc.  Co.  v,  etc.  Mfe.  Co^  9  Fed.  Rep.  450;  s.  c,  xo 

Lindsay,  18  Pat  Off.  Gaz.  63.  Biss.  (IJ.  S.)  402;  s.  c,  21  Pat  Off.  Gaz. 

This  doctrine  does  not  hold  where  261;  U.  S.  Stamping  Co.  v.  King,  ij 

the  decision  in  the  interference  has  not  Blatchf.  (U.  S.)  55;  a.  c,  4  Bann.  S 

been  acquiesced    in    by    the    defeated  Ard.  Pat.  Cas.  469;  s.  c,  7  Fed.  Rep* 

party.    Minneapolis   Harvester  Works  860;  s.  c,  17  Pat  Off.  Gaz.  1399;  Bailey 

V.  ^fcCormick   Harvesting  Mach  Co.,  etc.  Wringing  Mach.  Co.  v,  Adams,  3 

28  Fed.  Rep.  565.  Bann.  &  Ard.  Pat  Cas.  96;  AUmm 

Between  Whom  BlndJng. — ^The  adjudi-  Steani  Trap  Co.  v,  Felthousen,  26  Fea. 

cation  in  an  interference  is  only  bind-  Rep.  3x3;  Lock  wood  v,  Faber,  37  Fed. 

ing  between  the    parties    and  privies.  Rep.  63.    And    small  wdght  will   he 

Barr  Co.  v.  New  V ork  etc.    Sprinkler  given  where  verdicte   have   been  ob« 

Co*  32  Fed.  Rep.  79.  tained  on  inooeaistent  and  contradiatDry 
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(5)  Plaintiff's  Laches.^-Axi  unreasonable  delay  to  prosecute  an 
infringer  after  having  acquired  information  of  the  infringement, 
will  induce  the  court  to  refuse  a  preliminary  injunction.* 

(6)  Willingness  of  Defendant  to  Accept  License, — Where  the  de- 
fendant  will  agree  to  pay  a  reasonable  license  fee  and  accept  a 
license,  the  court  may  be  especially  induced  where  plaintiff  sells 
licenses  to  refuse  a  preliminary  injunction.*    This  does  not  hold 

claims.    Parker  v.  Sears,  i   Fish.  Pat.  firmative  encouragement    to    continue 

Cas.  93.  Or  different  construction  of  the  the  infringement,  does  not  induce  the 

patent    Mownr  v.  Grand  St.  R.  Co.,  court  to  refuse.    Collignon  v,  Hayes,  8 

10  Blatchf.  (LT.  S.)  89;   8.  c,  5  Fish.  Fed.  Rep.  91a;  s.  c,  20  Pat.  Off.  Gaz. 

Pal.  Cas.  587.    Or  where  the  results  of  447. 

previous  trials  were  conflicting.    Allen  Where  the  defendants  had  been  ac- 

V.  Sprague,  1    Blatchf.   (U.    SO   567;  customed  to  make  and  repair  pieces  of 

Batten  v,  Silliman,  3  Wall.  Jr.  (C.  C.)  a  machine  for  plaintiff  and  manufacture 

124;  Grover  etc.  Sewing  Mach.  Co.  v,  them  for  others,  with  plaintiff's  knowl- 

Williams,  2  Fish.  Pat.  Cas.  133;  Eastern  edge,  preliminary    injunction    refused. 

Paper  Bag  Co.  v,  Nixon,  35  Fed.  Rep.  Amazeen  Mach.  Co.  v.  Knight,  39  Fed. 

752.  Rep.  6i3. 

Vew  Defenie  or  Brldenoe. — Or  where  Delay  During  Pendency  of  Other  Snlti. 

a  new    point   of  (jefense    is  made,  or  — Where  a  plaintiff  has  proceeded  to 

new   evidence  produced.      Lockwood  bring    suits    against    other    infringers 

V,   Faber,    27    red.    Rep.    33;    Ladd  whereby  the  validity  of  the  patent  might 

V.    Cameron,    25      Fed.      Kep.      37;  be  determined,  a  delay   to  bring  suit 

Bailey  etc.    Wringing    Mach.  Co.    v,  against    a    particular  defendant,  after 

Adams,  x  Bann.  &  Ard.   Pat.   Cas.  96.  knowledge  of  an  infringement  by  him, 

1.  Parker  v.  Sears,  i  Fish.  Pat.  Cas.  is  not  laches.  Green  v»  French,  4  Bann. 

93;  Jones  tr.  Merrill,  8  Pat.  Off.  Gaz.  &  Ard.  Pat  Cas.  169;  s.  c,  16  Pat,  Off. 

4Pi;  Cooper t;. Mathews, 5  Pa. L.J. 38; s.  Gaz.  2x5;  Van  Hook  v.  Pendleton,  i 

c,  8  L,   R.  413;  North  v,  Kershaw,  4  Blatchf.  (U.  S.)  187;  Mc Williams  Mfg. 

Blatchf.  (U.  S.)  70;  Whitney  v.  Roles-  Co.  v,  Blundell,  ix  Fed.  Rep.  419;  s.  c, 

tone,  Mach.  Wks.,  8  Pat.  Off. Gaz. 908;  22  Pat.  Off.  Gaz.  X77;  Rumford  Chem- 

8.  Cn  2  Bann.  &   Ard.  Pat.  Cas.  170;  ical  Works  T^  Vice,  14  Blatchf.  (U.  S.) 

Goodyear  v.   Housinger,  3  Fish-  Pat  179;  s.  c,  1 1  Pat.  Off.  Gaz.  600. 

Cas.  147;  s.  c,  2  Biss.  (U.  S.)  i;  Morris  For  length   of  time   not    laches,  see 

V.  Lowell  Mfg.  Co.,  3  Fish.  Pat  Cas.  Brick  v.  Staten  Island  R.  Co.,  25  Fed. 

67;  Hockholzer  v.  Eager,  a  Saw  v.  (U.  Rep.  553. 

S.)  361;  Sloat  V,  Plympton,  2   whart  An  injunction  maj; be  withheld  until 

Dig.  365;  Sperry  v,  Kibbans,  3  Bann.  &  the  complainant  explains  his  apparent 

Ard.  Pat  Cas.  260;  Ballow  Shoe  Mach.  laches.     Sykes  v,  ^lanhattan  Elevator 

Co.  V,  Dizer,  5  Bann.  &  Ard.  Pat.  Cas.  etc.  Co.,  6  Blatchf.  (U.  S.)  496. 


540;  Tillinghast  v.  Hicks,  13  Fed.  Rep.  2.  Hodge  v,  Hudson  River  R.  Co.,  6 
388;  s.  c,  23  Pat  Off.  Gaz.  739;  Ladd  Blatchf.  (U.  S.)  85;  s.  c,  3  Fish.  Pat 
V,  Cameron,  25  Fed-  Rep.  37;  Hurlburt    Cas.  4x0;  Colgate  v.  Gold  &  Stock  Tel. 


V.  Carter,  J9  Fed.  Rep.  802.  Co.,  x6  Blatchf.  (U.  S.)  583;  s. c,  4  Bann. 

Especially  where  the  plaintiff  has  ac-  &  Ard.  Pat  Cas.  415;  s.  c,  16  Pat.  Off. 

quiesced  with   the  understanding  that  Gaz.  583;  Blake  v.  Greenwood  Cem- 

the  compensation    shall    be    fixed    by  etery,  14  Blatchf.  (U.  S.)  342;  s.  c,  3 

agreement,  and  the  defendant  is  willing  Bann.  &  Ard.  Pat  Cas.  112;  s.  c,  13 

to   pay   what    the    court    will    allow.  Pat.  Off.  Gaz.  1046. 
Smith   V.    Sharp's    Rifle    Mfg.  Co.,  3        Especially  in  cases  where  there  are 

Blatchf.  (U.  S.)  545.  other    considerations    this  is  a    make 

A  delav  of  three  months  is  not  un-  weight     Howe  v,  Newton,  2  Fish.  Pat 

reasonable.     Union  Paper  Bm;  etc.  Co.  Cas.  531;  Forbush  v.  Bradford,  1  Fish. 

V.  Binney,  5  Fish.  Pat  Cas.  i&.  Pat  Cas.  317;  Potter  v.  Schenck,  x  Biss. 

He  must,  however,  either  know  that  (U.  S.)  515;  s.  c,  3  Fish.  Pat  Cas.  82; 

that  is  an  infringement  or  have  means  Morris  v.  Lowell  Mfg.  Co.,  3  Fish.  Pai. 

of  knowing.     Wortendyke  v.  White,  2  Cas.  67;  Livingston  v,  Jones,  2  Fish. 

Bann.  &  Ard.  Pat  Cas.  23-  Pat  Cas.  207;  s.  c,  3  Wall. Jr.  (C.  C.) 

Merc  forbearance  to  sue  without  af-  330;  Batten  v.  Silliman,  3  Wail.  Jr.  (C. 
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where  the  plaintiff  is  able  and  willing  to  supply  the  market 
demand.^ 

(7)  Ability  of  Defendant  to  Respond  in  Damages. — The  ability* 
or  inability^  of  the  defendant  to  pay  the  profits  or  damages  that 
may  be  adjudged  or  decreed,  is  a  consideration,  though  not  a 
controlling  one,*  with  the  court. 

(8)  Contractual  Relation  Between  the  Parties. — ^A  contractual 
relation  existing  between  the  parties  by  which  the  patent  has 
been  treated  as  valid,  will  induce  the  court  to  grant  a  preliminary 
injunction.* 

(9)  Infringement  Not  Clear. — ^Where'the  infringement  of  coni* 
plainant  s  patent  by  defendant's  device  is  not  clear,  the  injunction 
will  be  refused.*    What  is  sufficient  evidence  of  infringement  is 

0124;  McMillan  v.  Conrad,  z6  Fed.  the  plaintiff  uses  the  patented  article. 

Rep.  128;  Hoe  v.  Boston  etc  Adver-  Celluloid    Mfg.  Co.  v.  Eastman  Dry 

tiser  Corp.,  14  Fed.  Rep.  9x4;  s.  c,  23  Plate  etc.  Co.,  42  Fed.  Rep.  159. 

Pat.    Ofi.    Gaz.    1x24;    National    Hat  Risk  caused  to  the  public  by  stopping 

Pouncing  Mach.  Co.  v.  Hedden,  29  Fed.  the  use  of  a  device.    Root  v.  R.  Co., 

Rep.  147.  40  Fed.  Rep.  760. 

1.  Baldwin  v.  Shultz,  9  Blatchf.  (U.  6.  Burr  x;.  Kimbark,  28  Fed.  Rep.  574; 

S.)  494;  8.  c,  5  Fish.  Pat.  Cas.  75;  s.  c.  Steam    Gauge    etc.  Co.  v.  Ham  Mfg. 

2  Pkt.  Off.  Gaz.  3x5.  Co.,  28  Fed.  Rep.  6x8;  American  Paper 

S.  Morris  v.  Lowell  Mfg.  Co.,  \  Fish.  Barrel   Co.  v.  jLaraway,  28  Fed.  Rep. 

Pat.  Cas.  6*7;  Guidet  v.  Palmer,  6  Fish.  14X;  Hat  Sweat  Mfg.  CTo.  v.  Porter,  34 

Pat  Cas.  82;  8.  c,  xo  Blatchf.  (U.  S.)  Fed.  Rep.  745;  Goddard  v.  Wilde,  17 

217^  Pullman  v.  Baltimore  etc.  R.  Co.,  '  Fed.  Rep.  845;  Goodyear  v»  Congress 

4  Hughes  (U.  S.)  236;  8.  c,  5  Fed.  Rep.  Rubber  Co.,  3  Blatchf.  (U.  S.)  449. 

72;  s.  c,  19  Pat.  On.  Gaz.  224;  Dorsey  Limitation. — But  not  where  complain- 

etc.  Rake  Co.  v.  Bradey  Mfg.  Co.,  i  ant  does  not  come  in  with  clean  hands. 

Bann.  &  Ard.  Pat.  Cas.  330;  s.  c,  12  Crowell  v.  Parmenter,  x  Bann.  &  Ard. 

Blatchf.    (U.    S.)    202;   Tillinghast  v.  Pat.  Cas.  480;  s.  c,  z8  Pat.  Off.  Gaz. 

Hicks,  13  Fed.  Rep.  388;  s.  c,  23  Pat.  360. 

Off.  Gaz.  139;  National  Hat  Pouncing  6.  High  on  Inj.  606;  Parker  v.  Sears, 

Mach.  Co.  V,  Hedden,  29  Fed.  Rep.  X47;  i  Ffsh.  Pat.  Cas.  93;  Dodge  v.  Caid,  2 

Celluloid   Mfg.  Co.    v.  Eastman  Dry  Fish.  Pat.  Cas.  xx^  Jones  v.  Osgood,  3 

Plate  etc.  Co.,  42  Fed.  Rep.  159;  John-  Fish.  Pat.  Cas.  591;  s.  c,  6  Blatchf.  (U. 

son  V.  Aldrich,  40  Fed.  Rep.  675;  Hurl-  S.)  435;  Grover  etc.  Sewing  Mach.  Co. 

bart  V.  Carter,  39  Fed.  Rep.  802.  v.  Williams,  2    Bish.    Pat.    Cas.    133; 

8.  Brooks  v.  Bicknell,  3  McL«an  (U.  American  Pavement  Co.  v.  Elizabeth, 

S.)  250;   s.  c,  2  Robb  Pat.  Cas.  xx8;  4  Fish.  Pat.  Cas.  189;  Marksv.  Corr, 

Goodyear  v.  Muller,  3  Fish.  Pat.  Cas.  11  Fed.  Rep.  900;  s.  c,  23  Pat.  Off.  Gasw 

420.   '  94;  Cross  V.  Livermore,  9  Fed.  Rep. 

4.  But  in  a  clear  case  the  defendant  607;  s.  c,  2X  Pat.  Off.  Gaz.  139;  Ballow 

cannot  insist  on  being  allowed  to  con-  Shoe  Mach.  Co.  v.  Dizer,  5  Bann.  & 

tinue  his  infringement,  although  able  to  Ard.  Pat.  Cas.  540;  Pullman  v.  Balti- 

pay  the  damages,  even  when  the  incon-  more  etc.  R.  Co.,  5  Fed.  Rep.  72;  s.  c, 

venience  caused  by  the  grant  of  the  in-  10  Pat.  Off.  Gaz.  224;  s.  c,  4  Hughes 

junction  is  very  great.  Sickelsv.Mitch-  (U.  S.)  236;  Zinssler  v.  Cooledge,  17 

ell,  3  Blatchf.  (U.  S.)  548.  Fed.  Rep.  538;  Fraim  v.  Sharon  Vallej 

The  fact  that  defendant  is  manufac-  etc.  Iron   Co.,  27  Fed.  Rep.  457;  Ham- 

turing  under  a  patent,  will  in  some  cases  merschlag  Mfg.  Co.  v.  Judd,  28  Fed. 

prevent  the  granting  of  a  preliminary  Rep.  621;    American   Fire   Hose  Mfg. 

injunction.    Celluloid  Co.  v,  Eastman  Co.  v.  Calahan  Co.,  41  Fed.  Rep.  50; 

Drv  Plate  etc.  Co.,  42  Fed.  Rep.  X59.  Judson  L.  Thompson  Mfg.  Co.  v.  Hath- 

6ut  it  must  be  set  up  in  the  answer.  eway,4i  Fed.  Rep.  519;  Russel  v.  Hyde, 

Zinn  V,  Weiss,  7  Fed.  Rep.  9x4.  39  Fed.  Rep.  614;  Morss  v.  Knapp,  39 

And  that  he  is  not  using  his  alleged  Fed.    Rep.    608;    Thompson  v.  Rand 

infringing  article  in  the  maimer  in  which  Avery   Supply  Co^  30  red.  Rep.  tia; 
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Stated  in  the  note.* 

(lo)  Public  Acquiescence. — ^An  exclusive  possession  of  some 
deration*  will  influence  the  court  to  grant  a  preliminary  in- 
junction.   This  possession  should  be  open  and  notorious,*  and 

Norton  Door  Check  etc.  Co.  v.  Hall,  37  Wash.  (U.  S.)  584; 6. c,  i  Robb  Pat. Cas. 

Fed.  Rep.  691 ;  Carey  v.  Miller,  34  Fed.  516;  Sargent  v.  Carter,   i    Fish.  Pat. 

Rep.  392;  Steam  Gauge  etc.  Co.  v.  St.  Cas.  277;  ^oodworth   v.   Sherman,  3 

Louis   etc.  Supplj   Co.,  25   Fed.  Rep.  Story  (U.  S.)   171;  s.  c,  2   Robb  Pat. 

491.  Cas.  257;  Morse  etc.  Pen  Co.  v.  Est- 

A  lack  of  clearness  of  infringement  erbrook  etc.  Pen  Co.,  3  Fish.  Pat.  Cas. 

may  arise  from  a  dubious  construction  C15;  Hovey  v,  Stephens,  i   Woodb.   & 

of  the  patent.    Dickerson  v.  De  la  Verne  M.  (U.  S.)  290;  s.  c,  2  Robb  Pat.  Cas. 

Refrigerating  Co.,  35  Fed.  Rep.  143.  479;  Cook  v.  Earnest,  5  Fish.  Pat.  Cas. 

1.  Evidence  of  infringement  held  suf-  396;  s.  c,  2  Pat.  Off.  Gaz.  89;  Brooks 

ficient  to  induce  the  court  to  grant  a  v.  Bicknell,  3  McLean  (U.  S.)  250;  s. 

preliminary  injunction.  c,  2    Robb  Pat.  Cas.   xiS;   Gibson   v. 

An  admission  of  past  infringement,  Betts,  i  Blatchf.  (U.  S.)  16^;  Wood- 
even  when  coupled  with  the  declaration  worth  v,  Rogers,  3  Woodb.  &  M.  (U. 
that  the  defendants  did  not  intend  to  S.)  135;  s.  c,  a  Kobb  Pat.  Cas.  625; 
continue  the  use  of  the  infringing  de-  Hussey  v.  Whitely,  2  Fish.  Pat,  Cas. 
vice.  Celluloid  Mfg.  Co.  v.  Arlington  120;  s.  c,  i  Bond  (U.  S.)  407;  Potter  v. 
Mfg.  Co.,  34  Fed.  Rep.  324;  Jenkins  v,  Muller,  2  Fish.  Pat,  Cas.  465;  Miller  v, 
Greenwald,  2  Fish.  Pat.  Cas.  37;  Good-  Androscoggin  Pulp  Co.,  5*  Fish.  Pat. 
Tear  V.  Berry,  3  Fish.  Pat.  Cas.  439;  s.  c,  Cas,  340  s.  c,   i   Holmes   (U.   S.)   142  j 

2  Bond  (U.  S.)  189;  Potter  v.  Crowell,  s.  c,    1  Pat.  Off.  Gaz.  409;  Parker  v. 

3  Fish.  Pat.  Cas.  1x2;  Rumf6rd  Chem-  Brandt  i  Fish.  Pat.  Cas.  58;  Sargent 
ical  Works  v.  Vice,  14  Blatchf.  (U.  S.)  v,  Seagrave,  2  Curt.  (U.  S.)  553;  White 
179;  8.  c,  II  Pat.  Off.  Gaz.  600;  White  v,  Heath,  10  Fed.  Rep.  291;  s.  c,  22 
V.  Heath,  10  Fed.  Rep.  291;  s.  c,  22  Pat.  Off.  Gaz.  500;  Bar  Co.  v.  New 
Pat.  Off.  Gaz.  500;  American  Bell  Yorkctc.  Sprinkler  Co.,  32  Fed.  Rep.  70; 
Tcleph.  Co.  V.  Ghegan,  23  Pat.  Off.  Gaz.  Tillinghast  v.  Hicks,  13  Fed.  Rep.  388; 
537.  s.  c,  23  Pat.  Off.  Gaz.  739;  White  v.  Sur- 

The  fact  that  the  patent  under  which  dam,  41  Fed.  Rep.  790;   Schneider  v, 

the  defendants  are  working,  on  its  face  Missouri  Glass  Co.,  36  Fed.  Rep.  582. 

shows  that  its  working  involves  an  in-  Where    exclusive    possession    for   a 

fringement  of  the  complainant's  patent,  term  of  years  alleged,  the  reason  for 

Goodyear  v.  Evans,  6  Blatchf.  (U.  S.)  the  grant  of  the  preliminary  injunction 

lii;  s.  c,  3  Fish.  Pat.  Cas.  390.  is  the  presumption  of  the  validity  of  the 

Evidence  of  infringement  held  suf-  patent  arising  from  the  acquiescence  of 

ficient  in  following  cases:  Boston  Elec-  the  public  in   that  right,  which  would 

trie  Co.  V.  Holtzer  etc.  Electric  Co.,  41  not    exist    unless    the  right  was  well 

Fed.  Rep.  390;  Stuart  v.  Thornton,  37  founded.    This  public  acquiescence  has 

Fed.  Rep.  90;  Maltby    v,   Graham,  35  weight  according  to  the  degree  of  util- 

Fed.  Rep.  206.  ity  of  the  invention,  and  the  number  of 

The  question  of  infringement  arises  persons  whose  trade  or  business  is  af- 

anew  in  each  particular  case  independ-  fected  by  it.    Foster  v,  Moore,  i  Curt, 

ently  of  prior  adjudication.     Hammer-  (U.  S.)  279;     Sargent  v,  Seagrave,  2 

whlag  Mfg.  Co.  f.  Judd,  28  Fed.  Rep.  Curt.  (U.  S.)  557. 

^21.                                  ,  Accordingly,  the  shortness  of  the  time 

1  Sullivan  V.  Redfield,  i  Paine  (U.  after  the    grant,    where  articles  have 

S.)  441;  s.  c,  I   Robb.  Pat.  Cas.  477;  been  sold  publicly  and  separately,  and 

Hockholzer  v.  Eager,  2  Sawy.  (U.  S.)  have  been  so  soM  and  used  without  dis- 

361;  Isaac  V.  Cooper,  4  Wash.  (U.  S.)  pute,  is  immaterial.    Orr  v,  Littlefield, 

259;  8.  c,  I  Robb   Pat.  Cas.  332;  Jap-  i   Woodb.  &  M.  (U.  S.)   13;   s.  c,  2 

pan  V.  National  Bank  Note  Co.,  2  Fish.  Robb  Pat.  Cas.  323. 

Pat.Cas.i95;s.c.,  Blatchf. 4 (U.S.)  509;  8.   Potter  v,  Whitney,  3  Fi«h.  Pat 

Goodyear  v.  Railroad,  i  Fish.  Pat.  Cas.  Cas.  77;  s.  c,  1  Low  (U?  S.)  87;  Grover 

626;8.  c.,2  WaU.Jr.(C.C.)356;  Wash-  etc.  Sewing  Mach.  Co.  v   Williams,  2 

bum  V.  Gould,  3  Stonr  (U.  SO  122;  s.  c,  Fish.  Pat.  Cas.  133. 

3  Robb  Pat.  Cas.  206;  Ogle  v.  Edge,  4  An  exclusive  use  of  sale  of  theinven- 

83 


Aedou  Conoarniag  Fatt&ti.     PA  TENT  LA  W.      Jnxiidiotioa  of  V.  S.  Oonrti. 

attended  with  circumstances  indicating  that  there  would  not  have 
been  this  acquiescence  if  any  fair  doubt  had  existed  as  to  the 
validity  of  the  patent.*  A  lack  of  public  acquiescence,  where 
the  device  is  certainly  new  and  useful  will  not  prevent  the  grant 
of  a  preliminary  injunction.* 

(ii)  Former  Construction  Followed, — The  construction  given  in 
the  prior  adjudication  of  the  patent  will  be  followed  in  deciding 
upon  a  contest  over  a  preliminary  injunction.* 

(12)  Power  of  Court  to  Impose  Conditions, — A  preliminary  in- 
junction may  be  refused  upon  condition  that  the  defendant  give 
a  bond  with  proper  security,*  or  will  keep  an  account,*^  or  the 
injunction  may  be  granted  on  condition  that  the  complainant  file 
a  bond  to  indemnify  the  defendant  for  his  losses,  if  he  fail  at  final 
hearing,* 

tion  prior  to  the  application  for  a  pat-  mitfed.    Such  submission  is  the  most 

ent,  if  open  and  under  a  claim  of  right,  persuasive  kind  of  acquiescence.    Sar- 

may  raise  a  presumption  in  favor  of  the  gent  v.  Seagrave,  2  Curt.  (U.   S.)   553; 

patent.     Tappan    v.    National    Bank  Cook  v.  Earnest,  5  Fish.  Pat.  Cas.  396; 

Note  Co.,  2  Fish.  Pat.  Cas.  195;  s.  c,  4  s.  c,  2  Pat.  Off.  Gaz.  89. 

Blatchf.  (U.  S.)  509;  Sargent  v.  Sea-  A  preliminary  injunction  will  not  be 

grave,  2  Curt  (U.  S.)  553.  granted  where  the  defjpndant  has  been 

The  use  of  an  invention  for  sel^eral  in  possession  and  use  of  the  invention 

years  along  with  other  patented  inven-  .for  a  long  period  adverse  to  the  title  of 

tions  in  a  patented  lamp,  is  not  an  ac-  complainant  under  color  of  right.    Hall 

quiescence    of   the    public.     Upton  v.  v.  Spier,  6  Pittsb.  L.  J.  403;    Isaac  v. 

Wayland,  36  Fed.  Rep.  691.  Cooper,  4  Wash.  (U.   §.)    259;    s.  c,  i 

1.  Guidet    V,    Palmer,  6  Fish.   Pat.  Robb  Pat.  Cas.  332.     See  infra  this 

(^as.  82;  s.  c,  10  Blatchf.  (U.  S.)  217.  title,  Laches. 

Bsloppel. — An    acquiescence  in  and  Where  the  art  is  very  complex,  less 

assertion  of  the  validity  of  the  patent  weight  will  be  given  to  prior   acquies- 

by  officers  of  a  company  who  were  for-  cence.     Warner  v.  Bassett,  7  Fed.  Rep. 

Bierly  in  the  employ  of  the  plaintiff,  468. 

will  act  fls  an  inducement  to  a  grant  of  a  An  acquiscence  of  less  than  a  year  is 

preliminary  injunction  against  the  com-  insufficient  where  the  patent  is  of  doubt- 

pany.     Steam  Gauge  etc.  Lantern  Co.  ful     construction.        tohnston    Ruffler' 

V.  Ham.  Mfg.  Co.,  28  Fed.  Rep.  6i8.  Co.  v.  Avery  Mach.  Co.,  28  Fed.  Rep. 

.  Where  the  bill  does  not  aver  that  the  193. 

patentee  has  ever  sold  or  used  his  im-  2.  Hussey  Mfg.  Co.  v.   Deering,  20 

provement,  the  preliminary  injunction  Fed.  Rep.  795. 

will  not  be  granted.    Isaac   v.  Cooper,  8.  Mallory  Mfg.    Co.  v.   Hicok,    20 

4  Wash.  (U.  S.)  259;   s.  c,   I    Robb  Fed.  Rep.   1x6;    Hammerschlag    Mfg. 

Fat.  Cas.  332.  Co.  v,  Judd,  28  Fed.  Rep.  621. 

A  large  number  of  licenses  had  been  A  patent  will  be  presumed  to  be 
taken,  some  voluntarily  and  some  in  valid  only  to  the  extent  it  has  been  ad- 
settlement  of  litigation,  and  the  inven-  judicatedso.  Carey  v.  Miller,  34  Fed. 
tion  had  been  thoroughly  investigated  Rep.  392. 

in  the  Patent  Office,  and  there  had  been  4.  Dorsey  etc.  Rake  Co.  v.  Marsh,  6 

a  quasi  adjudication.    Held^  sufficient  Fish.  Pat.  Cas.  387;  s.  c,  9  Phila.  (Pa.) 

public  acquiescence  to  justify  prelimi-  395;  Morris  v.  Shelburne,  4  Fish.  Pat. 

nary  injunction  in  face  of  affidavits  de-  Cas.  377;  s.  c,  8  Blatchf.  (U.  S.)  266; 

nying  novelty.     Hat  Sweat  Mfg.   Co.  Steam  Gauge  etc.  Co.  v,  St.  Louis  etc. 

V,  Davis  Mach.  Co.,  32  Fed.  Rep.  974.  Supply  Co.,  25  Fed.  Rep.  491. 

An  unsuccessful  attempt  to  interrupt  6.  Wilder  v.  Gaylor,  i   Blatchf.   (U. 

a  possession  strengthens  the  presump-  S.)  51X. 

tion.    It  shows  that  persons  who  have  6.  Brammer  v.  Jones,  2  Bond  (U.  S.) 

found  it  to  their  interest  to  question  the  100;  s.  c,  3  Fish.  Pat.  Cas.  340;  Shelly 

right  have  questioned  it,  but  finally  sub-  v.  Brannon,  4  Fish.  Pat. -Cas.  198;  s.  c, 
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or  other  conditions.* 

(/)  Provision  in  Decree  for  Dissolving  Injunction. — 

The  decree  for  an  injunction  may  provide  for  its  dissolution  on 
the  defendant's  giving  bond  and  security  for  accounting.' 

xn.  Befevses  to  Acnov  fob  IVFBnreEKEKT. — 1.  Statutory. — (a) 

As  TO  Specification. — It  is  provided  by  statute  that  the  de- 
fendant may  defend  by  setting  up  that,  for  the  purpose  of  deceiving 
the  public,  the  description  and  specification  nled  by  the  patentee 
in  the  Patent  Office  was  made  to  contain  less  than  the  whole  truth 
relative  to  his  invention  or  discovery ;  or  more  than  was  neces- 
sary to  produce  the  desired  effect.' 

3  Biss.  (U.  S.)  315;  Allis  v.  Slowell,  AVise  v.  Grand  Ave.  R.  Co.,  33  Fed. 
15  Fed.   Rep.  242;    Tobey   Furniture     Rep.  277. 

Co.  V.  Colbj^,  35  Fed.  Rep.  593.  2.  Brooks    v,  Bicknell,  3     McLean 

Especially  where  the  injunction  leads  (U.  S.)  350;  s.  c,   2  Robb  Pat.  Gas. 

to  serious  injury  in  suspending  works.  1x8;  Fosters.  Moore,  i   Curt.  (U.  S.) 

Orr  V.  Littlefield,  i  Woodb.  &  M.  (U.  279;  Gilbert  etc.  Mfg.  Co.  v.  Bussing 

S.)  13;  s.  c  2   Robb.  Pat.  Cas.  332;  12  Blatchf.  (U.  S.)   426;  s.  c,  8  Pat 

Morse  v.  O'Reilly,  6  W.  L.  J.  102.  Off.    Gaz.  144;  s.  c,   x   Bann.  &  Ard. 

The   defendant,    however,    has    no  Pat.  Cas.  621;  Howe  i/.  Morton,  i  Fish. 

ri^rkt  to  demand  that  a  bond  shall  be  Pat.  Cas.  586;  Jones  v.   Merrell,  8  Pat 

substituted  for  the  injunction.    Sickels  Off.  Gaz.    401 ;     Annunciator   Co.  v. 

V,  Mitchell,  3  Blatchf.   (U.   S.)   548;  Hills,  3  Fish- Pat.  Cas.  X34;    American 

Tracy  v,  Torrey,  2  Blatchf.  (U.  S,)  275;  etc.  Pavement  Co.  v.  EHzabeth,  4  Fish. 

Tilghman    v.  Mitchell,  4    Fish.    Pat.  Pat.  Cas.  189;    Goodyear  v.  Housinger, 

Cas.  615;  8.  c,  9  Blatchf.  (U.  S.)  18;  3  Fish.  Pat. Cas.  147;  s.c,  2  Biss.  (U.  S.) 

Gibson  v.  Van  Dresar,  i  Blatchf.  (U.  i;  Sykes  v.   Manhattan   Elevator  etc. 

^0  532;  Conover  v.  Mers,  3  Fish.  Pat.  Co.,  6  Blatchf.  (U.  S.)  496;    American 

Cas.  386;  Ely  v.  Monson  etc.  Mfg.  Co.,  etc.  Purifier  Co.  v.  Christian,  4  Dill. 

4  I^h.  Pat.  Cas.  64;  Consolidated  (U.  S.)  448;  s.  c,  3  Bann.  &  Ard.  Pat. 
Fruit  Jar  Co.  v.  Whitney,  i  Bann.  &  Cas.  42;  Irwin  v.  McRobets,  4  Bann. 
Ard.  Pat.  Cas.  356;  Hodge  v,  Hudson  &  Ard.  Pat.  Cas.  4x1;  s.  c,  16  Pat.  Off. 
River  R.  Co.,  6  Blatchf.  ( U.  S.)  165.  Gaz.  8^3;   Greenwood    v,    Bracher,  5 

A  bond  can  only  be  required  in  a  Bann.  &  Ard.  Pat.  Cas.  302;    s.  c,   i 

case  in  which,  if  it  is  not  given,  the  in-  Fed.  Rep.  856;  s.  c,   17  Pat.   Off.  Gaz. 

junction  must  issue.    American  Co.  v.  ii^x. 

Atlantic  Co.,  4  Dilh  (U.  S.)  100;  s.  c^  8.  U.  S.  Rev.  Stats.  $  4920. 

3  Bann.  &  Ard.  Pat.  Cas.  168.  See      supra     Specification,      supra 

However,  it  is  for  the  court  to  say  Clearness^    supra     Specification    and 

whether  the  rights  of  the  complainant  Claim. 

are  so  clear  that  thev  ought  to  be  pro-  The  fraudulent  attempt  is  essential  to 

tected  by  an  injunction,  or  not  so  clear  this  defense.    Lowell  v,  Lewis,  i  Ma- 

so  that  they  can  be  sufficiently  pro-  son  (U.  S.)   182;   s.  c,   i    Robb  Pat. 

tected  by  bond  and  security.     Ely  v.  Cas.  131. 

Monson  Mfg.  Co.,  4  Fish.  Pat.  Cas.  64;  Containing  Too  Mnoh.— The  fact  that 

Kirbj  Bung  Mfg.  Co.  v.  White,  i   Mc-  the  specification  contains  too  much  does 

Craiy  (U.  S.)   155;  s.  c,  1   Fed.  Rep.  not    make  it   prima  facie  fraudulent. 

^;  6.  c,  5   Bann.  &  Ard.  Pat  Cas.  Hotchkiss    v,  Oliver,  5    Den.   (U.  S.) 

^63;  ».  c,  17  Pat  Off.  Gaz.  974.  314. 

1.  Wood  worth  v,  Rogers,  3  Woodb.  Mattara  Ooncealed. — ^The  matters  not 

&M.  (U.  S.)  X35;  s.  c,  2    Robb  Pat.  disclosed  must    appear    to    have  been 

Cas.  625;  Orr  v.  Merrill,  i  Woodb,  &  concealed  to  deceive  the  public.    Park 

M.  (U.  S.)  376;  8.  c.,*2  Robb  Pat  Cas.  v.  Little,  3  Wash.  (U.  S.)    196;    s.  c,  i 

JJi;  Serrell  v.  Collins,  4  Blatchf.  (U.  Robb  Pat  Cas.  17;  Gray  v.  James,  i 

S.)  61;  Orr  V.  Littlefield,  1  Woodb.  &  Pet.   (C.  C.)   394;  a.  c,  i  Robb   Pat. 

^•(U.  S.)  13;  8.  c,  2  Robb  Pat.  Cas.  Cas.  120;    Durden  t^.  Corning,  2  Fish. 

331;  Rogers  v.  Abbott,  4  Wash.  (U.  Pat.  Cas.  477;  Whlttemore  v.  Cutter,  i 

SO  514;  a.  c«,  I  Robb  Pat  Cas.  405;  Gall.  (U.  S.)  439;  a.  c,  i   Robb  Pat 
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(*)  Prior  Patent  or  Description.— That  the  invention  had 
been  patented,*  or  described  in  some  printed  publication^  prior 
to  his  supposed  invention  or  discovery  thereof.* 

{c)  Public  Use. — Public  use  or  sale  of  the  patented  device  two 
years  prior  to  the  date  of  the  application  for  a  patent.* 

(d)  Surreptitiously  Obtaining  A  Patent.— That  he  had 
surreptitiously  or  unjustly  obtained  the  patent  for  what  was,  in 
fact,  invented  by  another,*  who  was  using  reasonable  diligence*  in 

Gas.    38;    Grant  v.  Raymond,  6  Pet  Gas,  297;    s.  c,  1  Deadj   (U.S.)  649; 

(U.  S.)  218.  8.  c,  I  Pat.   Off.   Gaz.    144;    Kidd    v. 

Tetley  V.  Easton,  I    Macrorv  (Eng.)  Spence,  4  Fifth.  Pat.  Ga8.37;    Tillotson 

48;  Walton  V,  Bateman,  i  Web.  Pat.  v.  Ramsay,  ci  Vt^309;  Tee«e  v,  Phelps^ 

Gas.  (Eng.)  613;  Neilfton  v.  Harford,  i  i  McAU.  (ifi  S.)  17;  Sickles  v.  Borden, 

Web.  Pat.  Gas.  (Eng.)   295;    Lewis  v.  3     Blatchf.    (U.    S.)    53*;;     TurriU    v. 

Marling,  I  Web.  Pat.  Gas.   (Eng.)  493;  Michigan  etc.  R.  Go.,    i   Wall.  (U.   S.) 

B.C.,  I  Abb.    Pat.  Gas.  421;     Bovill   v,  491;  Serrell    v,    Gollins,  i    Fish.  Pat. 

Moore,  i  Davies  Pat.  Gas.   (Eng.)  361;  Gas.  289. 

8.  c,  I  Abb.  Pat.  Gas.  (Eng.)  231.  What  is  identity  is  a  question  of  law. 

A  fraudulent  intention  may  be  shown  Latta  v.  Shawk,  i   Bond   (U.  S.)  259; 

by  circumstantial   evidence.      Gray   v.  s.  c,  i  Fish.  Pat.  Gas.  465. 

James,  i  Pet.  (G.  G.)  394;  s.  c,  i  llobb  This  is  a  different  defense  from  prior 

Pat.  Gas.  120;    Dyson   v,  Danforth,  4  use.    Meyers  v,  Bushby,  3a   Fed.  Rep. 

Fish.  Pat.  Gas.  133.  670. 

Material  defects  in   the  specification  This    defense  cannot    be    made    by 

etc.,    keld     may    be     such     evidence,  plea  in  equity.     Walker  on   Patents, 

Whittemore  v.  Gutter,  i   Gall.  (U.  S.)  (2nd  ed.),  \  600. 

429;  8.  c,  I  Robb  Pat.  Gas.  28;  Gray  v.  May  be  given  under  general  issue  with 

Jam^s,  I  Pet.  (G.  G.)  394;  s.c,  i  Robb  notice  or  special  plea  at  law.    Walker 

Pat.  Gas.  120;  Rentgen  r.  Kanowrs,  i  on  Patents  (2nd  ed.),  (  447. 

Wash.  (U.  S.)  168;  8.  c,  I  Robb  Pat.  It  is  a  different  defense  from  that  of 

Gas.  X.  public  use  or  sale  within  the   United 

1.  See  jff/ra,  Anticipation  by  Patent  States  for  two  years  prior  to  the  appli- 
ed seq»  cation  for  the  patent.    Meyers  v,  Bush- 

2.  See  sufra^  Anticipation  by  Publi-  by,  32  Fed.  Rep.  670. 

cation,  A  prior  publication  renders  an  Eng- 

The  defenses  in  notes  one    and   two  lish  patent  void.    Also  Ghemical  Elec- 

cannot  be  made  in  a  suit  in  equity   by  trie  etc.  Light    Go.    v,    Howard,   148 

plea.       Gamrick     v,     McKesson,     19  Mass.  35a. 

Blatchf.  (U.  S.)  369;  Zinn  v.  Weiss,  7-  4.  Sec  supra  this  title,  Public  Use. 

Fed.  Rep.  9x4.  This  defense  applies  only  to  a  use 

8.  U.  S.  Rev.  StaUM  4  4920.  within  the  United  States.    Hurlburt  v. 

This  defense  requires  a  description  of  Schillinger,  130  U.  S.  456.                 t 

the  invention  (as  to  what  amounts  to  a  For  a  clause  held  sufficient  compli- 

description    see    Publication^    supra)  ance  with  the  statute  with  reference  to 

that  it  shall  be  contained  in  a  work  of  this  defense.    See  Anderson  v.  Miller, 

public  character,  and  that  the  work  be  129  U.  S.  70. 

made  accessible  to  the  public  before  the  With  reference  to  this  defense  where 

discovery  of   the  patentee.    Reeves  v.  several  divisional  applications  arise  ouf 

Keystone  Bridge  60.,  5  Fish.  Pat.Gas.  of  a  single  original,  the  date  of  the  ap- 

456;  8.  c,  I  Pat.  Off.  Gaz.  466.  plications  is  to  be  considered   as  the 

The  construction  of  the  description  date  of  all  the  applications.    Frankfort 

Is  a  matter  of  law;  the  identity  or  di-  Whiskey   Process  Go.  v.  Mill   Greek 

versity  of  the  thing  described  is  a  ques-  Distilling  Go.,  37  Fed.  Rep.  533. 

tion  of  fact    Tyler  v,  Boston,  7  Wall.  5.  See  supra^  Date  of  Invention. 

(U.  S.)  327;  Bischoff  T^.  Wethered,  9  A  foreign  inventor  cannot  claim   his 

Wall.  (U.  S.)  812;  Stevens  v.  Pierpont,  invention  as  of  a  date  prior  to  his   for- 

42  Gonn.  360;  Waterbury  Brass  Go.  v.  eign  patent  or  of  a  printed  publication. 

New  York  etc.  Brass  Go.,  6  Fish.  Pat.  Electrical  Accumulator  Go.  v.  Julien 

Gas.  43;   Jackson  v.  Allen,   120  Mass.  Electric  Go.,  38  Fed.  Rep.  117. 

64;  Thicker  v,  Spaulding,  5   Fish.   Pat.  6.  See  supra ^  Diligence. 
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a^^p^'ting  and  perfecting  the  saoie.^ 

C^>     Abandonment. — That  the  invention  has  been  abandoned.* 

C^/^  ^  Lack  of  Utility. — That  the  invention  is  not  useful.* 

^*  Sotioe  of  Special  Defenaei. — Where  the  defendant  intends  to 
^l^t^loy  any  of  these  defenses,  he  must  give  notice*  to  the  plain- 
tia^   ixi  writing^  thirty  days  before  trial,^    At   law  this  may  be 

j^*   XJ.S.  Rev.  Statt.,  44920.   Thisdc-  Walker  on  Patents  (2nd   ed.),   i  601; 

^^    i«  distinct  from  prior  public  use,  McKesson  v.  Carnrick,  19  Blatchf.  (U. 

fg^  ^  notice  of  a  witness  for    this  de-  S.)  158. 

foT^  'Will  not  permit  him  to  testify  in  4.  Most  of  these  defenses  could,  with 


BttsK  ^  other  or  vice  versa.     Mejers  v, 

"^^^  33  Fed.  Rep.  670. 
all  ^Jj*«  defense  is  not  complete  unless     Gaylor,  i  Blatchf.  (U.S.)  599;  Stephen- 
«t>^/^^  above  mentioned    elements    are     son  ».  Magowan,3i  Fed.  Rep.824;  s.  c, 


out  the  statute,  be  given  in  evidence 
under    the    general    issue.     Wilder  v. 


Uy^^t.      Agawam  Co.  v.  Jordan,  7  4a  Pat.  Off.  Gaz,  1063;  Odiornet/.  Den- 

^aU.  (U.   S.)    583;    Reed    v.    Cutter  ney,  3  Bann.  &  Ard.  Pat.  Cas.  287;  s. 

(\J.S.)S9o;  «.  c,  2  Robb  Pat.  Cas.  81;  c,  13  Pat.  Off.  Gaz.  965;  Roemer  v. 

Singer  V.  Walmesley,  i  Fis.  Pat.  Cas.  Simon,  o^  U.  S.  214;  s.  c,  12  Pat.  Off. 

5«;8;  Dixon  r.  Mover,  4  Wash.  (U.  S.)  Gaz.  796;  Pickering  v,  Phillips,  4  Ciiff. 

w;  8.  Cn  I  Robb  rat.  Cas.  324.  (U.  S.)  383;  s.  p.,  2  Bann.  &  Ard.  Pat 

A  case  stated  where  the  elements  are  4i7i8*  c-*  ^^  P^^*  Off.  Gaz.  420;  Bates 

present  to  make  a  good  defense.  Phelps  v.  Coe,  98  U.  S.  31;  s.  c,   15  Pat  Off. 

o.  Brown,  I  Fish.  Pat.  Cas.  479;   s.  c,  4  Gaz.    337;    Se\'mour  v,  Osborne,    11 

Blatchf.  (U.  S.)  362.  Wall.  {^3,  S.)  5'i6;  Root  v.  Ball,  4  Mc- 

S.  See  Dedication  or  Abamdoit-  Lean  (U.S.)  177.   But  the  statute  makes 

MSNT  OF  AN  INVENTION,  vol.  5,  p.  420.  the     notice     obligatory.      Kneass     v. 

This  defense  is  distinct  from   that  of  Schuylkill  Bank,  4  Wash.  (U.  S.)  9;  s. 

"two  years*  public  use  prior  to  applica-  c,  1  Robb  Pat.  Cas.  303;  Kelleher  t/. 

tion  for  a  patent."    Jones  v.  Se wall,  3  Darline,  4  Cliff.  (U.  S.)  424;   s.  c,  3 

Cliff.  (U.  S.)  563;    s.  c,  6  Fish.   Pat  Bann.  &  Ard.  Pat  Cas.  328;  s.  c,  14 

Cas.  343;  s.  c,  3  Pat  Off.  Gaz.  630.  Pat  Off.  Gaz.  673;  O'Reifiy  v.   Morse, 

Abandonment  can  be  either  actual  or  15     How.     (U.     S.)     62;    Parker     v. 

constructive,  and  may  be  interposed  at  llaworth,  4  McLean  (U.  S.)  370;  Root 

law  by  general  issue  with  or  without  v.  Ball,  4  McLean  (U.  S.)  177.* 

special    notice.    Walker     on  Patents,  The  object  being  that  the   plaintiff 

(2nd  ed.),  f  449,^  in  equity  by  answer,  should  not  be  surprised.    Philadelphia 

Walker  on  Patents,   (2nd.  ed.),  }  602;  etc.  R.  Co.  v.  Stimpson,  14  Pet.  (U.  S.) 

Root  v.  Ball,  4  McLean  (U.  S.)  177.  448;  s.  c,  2  Robb  Pat  Cas.  46;  Silsby 

Abandonment  is  a  question  of  fact  v.  Foote,  14  How.  (U.  S.)  218. 

Kendall  v.  Windsor,  ai    How.   (U.  S.)  Bxeeptloii. — Where  public  use  is  the 

t23;  American  Hide  etc.  Co.  v,  Amer-  only  defense,  and  that  public  use  is  by 

lean  Tool  etc.  Co.;  i  Holmes,    (U.S.)  plaintiff  himself,    notice  need   not   be 

503;  s.  c,  4  Fish.  Pat.  Cas.  284.  given.     American    Hide    etc.    Co.    v. 

A  plea  of  abandonment  is  not  sus-  American  Tool  etc.  Co.,  i  Holmes  (U. 

.tained  by  showing  that  the  proceedings  S.)  503. 

of  the  Patent  Office  were  such  as  would  5.   Or    his    attorney.     U.     S.    Rev. 

render  void  the  claim  said  to  be  in-  Stat,  ^  4920;  Teese  v,  Huntington,  23 

fringed.     Hutchinson    v.    Everett,  33  How.' (U.  S.)  2. 

Fed.  Rep.  502.  6.  U.   S.   Rev.  Stat,    4  4920;    New 

».  See  I/tility.  York    Pharmical    Co.   v.    Tilden,    21 

Whether  an  invention  is  useful  is  a  Blatchf.  (U.  S.)  191;  s.  c^  14  Fed.  Rep. 

question  of  fact     Wintermute  v.  Red-  740;  s.  c,  23  Pat.  Off.  Gaz.  272;  Teese 

ington,  I  Fish.  Pat.  Cas.  239;  Langdon  v,   Huntington,   23    How.   (U.   S.)    2; 

V.  DcGroot  I  Paine  (U.  S.)  203;  s.  c,  Hudson  v,  Bradford,  i  Bann.  &  Ard. 

X  Robb  Pat  Cas.  433.  Pat  Cas.  539;  s.  c,  16  Pat  Off.  Gas. 

Can  be  made  at  law  under  general  171. 

^Mue  with  notice  or  by  special  plea.  7.  U.  S.  Rev.  Stat.,  }  4920;  Teese  v. 

Walker  on  PatenU   (2nd  ed.),  %  448.  Huntington,  23  How.  (U.  S.)  2;  West- 

And  must  be  set  up  in  answer  in  equity,  lake    v.    Cartter,    6    Fish.  Pat.    Cas. 
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done  either  by  a  special  notice*  under  the  general  issue  or,  where 
permitted,  by  the  practice  by  special  pleading.*  In  equity,  notice 
must  be  given  in  the  answer.' 

{a)  Where  Prior  Invention  or  Knowledge  or  Public 
Use  is  Alleged. — In  notices  as  to  proof  of  prior  invention, 
knowledge  or  use  of  the  thing  patented,  the  defendant  shall  state 
the  names  of  the  patentees,^  the  date  of  their  patents  and  when 

518;  8.  c,  4  Pat.  Otr.  Gaz.  636.      A  Blatchf.  (U.  S.)  160;  6.  c,  3  Bann.  & 

defective  notice  may  be  supplemented  Ard.  Pat.  Cas.  403;  s.  c,  15  Pat.  Off. 

by  a  second,  if  in  time  and  form.    Teese  Gaz.  423;  Kelleher  v.  Darling,  4  Cliff. 

V,  Huntington,  23  How.  (U.  S.)  2.  (U.  S.)  424;  s.  c,  3  Bann.  &  Ard.  Pat. 

1.  Teese  v,  Huntington,  33  How.  (U.  Ca8.438;  8.c.,  14  Pat. Off.  Gaz.673;  Bates 
S.)  2.  V,  Coe,  98  U.  S.  31;  8.  c,  15  Pat  Off. 

2.  Evans  v,  Eaton,  3  Wheat.  (U.  S.)  Gaz.  337;  Parks  v.  Booth,  102  U.  S.  96; 


454;  8.  c,  X  Robb  Pat.  Cas.  68;  Grant  v.  s.  c,  17  Pat.  Off.  Gaz.  X089;  Graham  v, 
Raymond,  6  Pet.  (U.  S.)  3i8;  s.  c,  i  Barber,  5  Pat.  Off.  Gaz.  149;  Middleton 
Robb  Pat.  Cas.  604;  Read  v.  Miller,  2    Tool  Co.  v.  Tudd,  3  Fish.  Pat.  Cas.  141; 


Biss.  (U.  S.)  12;  8.  c,  3  Fish.  Pat.  Cas.  Wyeth  v.  Stone,  i  Story  (U.  S.)  273; 

310;  Phillips  V.  Comstock,  4  McL«an  s.  c.,  2  Robb  Pat.  Cas.  23;  Williams  v, 

(U.  S.)  525;  8.  c  2  Robb  Pat.  Cas.  724;  Boston  etc.  R.  Co.,  17  Blatchf.  (U.  S.) 

Day  V,  New  England  Car  Spring  Co.,  21;  s.  c,  4  Bann.  &  Ard.  Pat.  Cas.  441; 

3  Blatchf.  (U.  S.)  179;  Wilder  v.  Gay-  s.  c,  j6  Pat.  Off.  Gaz.  906;   Marks  v. 

ler,  I  Blatchf.  (U.  S.)  507;  Cottier  r.  Fox,  18  Blatchf.   (U.  S.)  502;  s.  c,  6 

Stimson,  20  Fed.  Rep.  900.  Fed.  Rep.  727;  Wonson  v.  Peterson,  13 

It  was  held  that  the  statutory  notice  Bann.  &  Ard.  Pat.  Cas.  548;  Odiome  v, 

could  not  be  given  in  an  answer  under  Denney,  3  Bann.  &  Ard.  Pat.  Cas.  287; 

the  Oregon  Code.    Cottier  v,  Stimson,  ^Earle  v.  Dexter,  i  Holmes  (U.  S.)  412; 

20  Fed.  Rep.  906.  Pitts  v.  Edmonds,  i  Biss.  (U.  S.)  168. 

The  plea  must  be  filed  thirty  days  be-  The  special  defense  must  be  set  up 

fore    trial.    Phillips    v.    Comstock,    4  specifically  and  exactly.    Agawam  Co. 

McLean  (U.  S.)  528.  v.  Jprdan,  7  Wall.  (U.  S.)  583;  Bates  r. 

And  the  plea  and  notice  must  not  Coe,  98  U.  S.  31;  s.  c,  15  Pat.  Off.  Gaz. 

raise  8ame  defense.     Latta  v.  Shawk,  i  337. 

Bond  (U.  S.)   259;  s.  c,  i  Fish.  Pat.  The  answer  must  be  amended  to  in- 

Cas.  46T;;  Read  v.  Miller,  2  Biss.  (U.  elude  the  name,  etc.,  of  a  witness  intro- 

S.)  12.  *  duced  to  show  prior  use,  if  objection  to 

A  special  plea  and  the  general  issue  the  introduction  of  the  witness  is  made 

with  notice  may  be  joined.    Cottier  v,  before  the  examiner.    Kiesele  v,  Haas, 

Stimpson,  9  Sawy.  (U.  S.)  435.  32  Fed.  Rep.  794. 

8.  Pickering  v.  Phillips,  2  Bann.  &  Evidence  introduced  collaterally  to 

Ard.  Pat.  Cas.  417;  s.  c,  4  Cliff.  (U.  S.)  establish   facts  relative   to  matters  al- 

383;  Agawam  Co.  v.  Jordan,  7  Wall,  ready  in  evidence  need  not  be  set  up  in 

(U.  S.)  583;   Cook  V.  Howard,  4  Fish,  the  answer.    Atlantic  Works  v,  Brady, 

Pat.  Cas.  269;   Seymour  v,  Osborne,  3  107  U.  S.  192;   s.  c,  23  Pat.  Off.  Gaz. 

Fish.  Pat.  Cas.  5«;  Collender  v,  Grif-  1330. 

fith,  II  Blatchf.  (U.  S.)  212;  Deckers.  The  answer    must    state    the    same 

Grote,  10  Blatchf.  (U.  S.)  331;  s.  c^  6  things  as  are  required  to  be  set  up  by 

Fish.  Pat.  Cas.  11^3;  s.  c,  3  Pat.  Off.  the  notice  of  special  matter.     Agawam 

Gaz.  65;  O'Reilly  v.  Morse,  15   How.  Co.  v,  Jordan,  7  Wall.   (U.  S.)   583; 

(U.  S.)  62;  Geier  v,  Goetinger,  i  Bann.  Bates  v.  Coe,  98  U.  S.  34;    Woodbury 

&  Ard.  Pat.  Cas.  553;  s.  c,  7  Pat.  Off.  etc.  Planing  Mach.  Co.  v.  Keith,  loi  U. 

Gaz.   563;   Pitts  V.  Edmonds,   2   Fish.  S.  49J. 

Pat.  Cas.  52;  8.  c,  I  Biss.  (U.  S.)  168;  4.  It  is  sufficient  to  specify  the  pat- 
Jordan  V.  Dobson,  4  Fish.  Pat.  Cas.  ent8  and  allege  that  the  invention  is 
232;  Forbes  v.  Barstow  Stove  Co.,  12  contained  in  them.  Webster  Loom 
Cliff.  (U.  S.)  379;  Orr  v.  Merrill,  i  Co.  v,  Higgins,  105  U.  S.  1580;  s.  c,  21 
Woodb.  &  M.  (U.  S.)  376;  8.  c,  2  Robb  Pat.  Off.  Gaz.  2031. 
Pat.  Cas.  331;  Eureka  Co.  v.  Bailey  PabUoatlon. — A  publication  pleaded 
Co.,  II  Wall.  (U.  S.)  488;  Union  Pa-  as  anticipation  must  have  designated 
per  Bag  Co.  v,    Pueltz    etc.  Co.,    15  the  page  or  heading.    Foote  v,  Silsbj^ 
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granted,^  and  the  names  and  residences'  of  the  persons  alleged  to  - 
have  invented  or  to  have  had  knowledge  of  the  thing  patented,^ 
and  where  it  was  used.* 

Where^  Objection  Is  to  be  Taken. — Objection  to  evidence  for  lack 
of  notice  must  be  taken  at  trial  or  before  the  examiner,*^  or  else 
notice  will  be  regarded  waived. 

8.  Hot  Statutory— (tf)  Statute  Not  All  Embracing. — Nam- 
ing certain  defenses  does  not  prevent  the  patentee  from  making 
others.*    The  defenses  ordinarily  enumerated  are  the  following :' 

I  Blatchf.  (U.  S.)  445;  8.  c,  I  Fish.  Pat.  A   failure  to  state  where  the  article 

Cas.  268.  relied  on  as  an  anticipation  was  used, 

1.  The  provision  that  the  patent  shall  is  fatal  to  the  introduction  of  the  testi- 

not  be  ahtedated  would  seem  to,  and  as  mony.    Silsby  v»  Foote.  14  How.  (U. 

practice  has  done  away  with  two  dates  S.)  a  18;  Roemer  v.  Simon,  95  U.  S.  214; 

of  gra^it  and  date.  Searles  v,  Bouton,  la  Fed.  Rep.  140;  s. 

1.  Orr  V,  Merrill,  i  Woodb.  &  M.  (U.  c,  21  Pat.  Off.  Gaz.  1784. 

^0  376;  Lyon  V,  Donaldson,  34  Fed.  The  time  of  the  uie  need  not  be  stated, 

Rep.  789.                                        '  nor   is    the    defendant  bound  by  such 

S.  The  names  of  the  persons  who  in-  statement  when  made.  Phillips  v.  Page, 

vented  or  have  had  knowledge,  not  of  24  How.  (U.  S.)  164;  Evans  t/.  Kremer, 

the  witnesses    who  were    expected  to  i  Pet.  (C.  C.)  215;  s.  c,  i   Robb  Pat. 

prove  the  prior,  invention  or  knowledge.  Cas.  66. 

Woodbury  Planing    Machine    Co.    v.  It  is  not  proper  pleading  to  aver  that 

Keith,  loi  U.  S.  479;  s.  c,  17  Pat.  Off.  fart  of  the  invented  device  was  in  use. 

Gaz.  1031;  Wiltont;.  Railroads,  I  Wall.  Williams    v.    Empire    Transp.  Co.,  3 

Jr.(C.C.)  196;  Many  v.Jagger,  i  Blatchf.  Bann.  &  Ard.  Pat.  Cas.  533. 

(U.S.)  376;  Roemer  v.  Simon,  95  U.  S.  5.  Blanchard  v.  Putnam,  8  Wall.  (U^ 

318;  s.  c,  12   Pat  Off.  Gaz.  796;  Allis  S.)  420;   Roemer  v.  Simon,  9^  U.   S. 

»,  Buckstaff,   22  Pat.  Off.  Gaz.    1705;  2x4;  s.  c,  12  Pat.  Off.  Gaz.  796;  Gra- 

Sutro  V,  Moll,  19  Blatchf.  (U.  S.)  89;  s.  ham  v.   Mason,   5  Fish.  Pat.  Cas.  6; 

c,  8  Fed.  Rep.  909.  Brown  t;.  Hall,  3*  Fish.  Pat.  Cas.  531 ; 

See  Judson  v.  Cope,  i  Bond  (U.  S.)  s.  c,  6  Blatchf.  (U.  S.)  401;  Phillips  v. 

327;  8.  c,  I  Fish.  Pat.  Cas.  615.  Page,  24  How.  (U.  S.)   168;   Webster 

4.  A  notice  that  a  certain  machine  Loom  Co.  x\  Higgins,  loc  U.  S.  580;  s.  - 

was  used  in  New  York  City,  N.  Y.,  c,  21  Pat.  Off.  Gaz,  2031;  Woodbury  etc. 

held  sufficient,  where  the  names  of  wit-  Planing  Mach.  Co.  v.  Keith,  loi  U.  S. 

nesses  and  their  residence  were  given,  479;  s.  c,  17  Pat.  Off.  Gaz.  103 1;  Kiesele 

the  court  saying,  "We  do  not  think  that  r.  Haas,  32  Fed.  Rep.  794;  Barkers. 

the  party  giving  notice  is  bound  to  be  so  Shoots,  20  Blatchf.  (U.  S.)  178;  s.  c,  18 

specific  as  to  relieve  the  other  from  all  Fed.  Rep.  647;  American  Whip  Co.  v. 

inquiry,  or  eflfbrt  to  investigate  the  facts.  Lombard,  4  Cliff.  (U.  S.)  495;  Gibbs  v, 

If  he  fairly  puts  his  adversary  in  the  EUethorp,  x  Mc Arthur  Pat.  Cas.  702; 

way  that  he  may  ascerUyn  all  that  is  Evans  v.  Hettick,  7  Wheat.  (U.  S.)  453. 

necessary  to  his  defense  or  answer,  it  is  Court  below.    3  Wash,  (U.  S.)  408. 

all  that  is  required."     Wise  v,  Allis,  9  6.  Whittemore  v.  Cutter,  x  Gall.  (U. 


Wall,  (U.  S.)  737;  Wilton  v.  Railroads,  S.)   429;  s.  c,  i   Robb   Pat.   Cas.   28; 

I  Wall.  Jr.  (C.  C.)  192.  Kneass  v.  Schuylkill  Bank,  4   Wash. 

But  a  notice  which  merely  states  the  (U.  S.)  9;  s.  c,  1'  Robb  Pat.  Cas.  303; 

county  where  a  thing  was  used,  is  not  Grant  v.  Raymond,  6  Pet.  (U.  S.)  218; 

sufficiently  explicit.      Hays  v,  Sulsor,  1  s.  c,  1  Robb  Pat.  Cas.  604;  Gardner  v. 

Bond  (U.  S.)  279;  s.  c,  i  Fish.  Pat.  Cas.  Hertz,  118  U.  S.  190;  s.  c,  35  Pat.  Off. 

532.  Gaz.  099. 

And  the  actual  place  must  be  desig-  7.  Walker  on  Patents  (2nd  ed.),  $440. 

nated  cfr  it  cannot  be  proved.    Dixon  v.  The  defenses  are  very  analytically 

Moyer,  4   Wash.  (u.  S.)  68;   s.  c,  i  considered.    They    are    here  grouped 

Robb  Pat.  Cas.  324;  Searles  v,  Bouton,  more  compactly. 

30  Blatchf.  (U.  S.)  426;   s.  c,  12  Fed.  See    Issue    of  Patents    and    other 

Rep.    X40;    s.    c,    21    Pat    Off.   Gaz.  sections     on     Patent     Office,     supra, 

17^  Marsh  v,  Nichols,  128  U.  S.  605. 
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{b)  Defenses  in  Relation  to  the  Grant  of  the  Patent, 
OR  THE  Application. — That  the  patent  was  in  some  manner  de- 
fective in  the  g^rant,^  or  the  specification  or  other  parts  of  the 
application.*  These  defenses  can  be  taken  by  demurrer  some- 
times where  prof ert  is  made,'  or  by  plea*  or  answer.* 

\c)  License  or  Release  ;  Estoppel. — A  license  in  force  to 
use,  make  or  sell  the  patented  invention,^   or  a  release   by   the 

1.  See  Specification^  Clearness^  Spe'  material  operated  upon  by  such  ma- 

cificationt^  supra.    Kneaes  v.  SchuyU  chine   to  be  carried  out  of  a  specified 

lull  Bank,  4  Wash.  (U.  S.)  106.  territory  and   resold  as  an  article  of 

How  8«t  Vp. — This  defense  must  in  a  merchandise,  the  restriction  being  both 

suit  in  equity  be  set  up  in  the  answer,  an  invention  by  the  licensee  and  a  pon- 

Jennings  v.  Pierce,  15  Blatchf.  (U.  S.)  dition  of  the  grant — held,  that  under 

42;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas.  361;  no  circumstances  could  such  material, 

Goodyear   v.  Providence  Rubber  Co.,  with  the  privity    or    consent    of   the 

2* Cliff.   (U.  S.)  351;  s.  c,  2  Fish.  Pat.  licensee,  be  sold  out  of  the  territory  as, 

Cas.  499.     Compare  Kneass  v.  Schuyl-  an  article  of  merchandise,  or,  with  his 

kill  Bank,  4  Wash.  (U.  S.)  106.         *  privity  or  consent,  be  sold  within  the 

The  defectiveness  of  the  specification  territory  to  be  carried  out  and  resold 

so  far  as  it  concerns  the  ability  to  make  as  such  article  of  merchandise.    Fur- 

from  it  is  a  question  of.  fact.     Brooks  ther,    that     a    provisional    injunction 

V,  Jenkins,  3   McLean   (U.    S.)    432;  would  be  granted  against  such  licensee 

Hawkes  t^.  Remington,  xii  Mass.  171;  to  restrain  his  use  of  the  machine,  if 

Wood  V.  Underhill,  ^  How.  (U.   S.)  x;  applied  for  during  his  violation  of  such 

s.  c,  2  Robb  Pat.  C^as.  588;  Howes  v,  restriction;  but  such  injunction  was  re- 

Nute,  4  Cliff.  (U.  S.)  173;  s.  c,  4  Fish,  fused     where     it     appeared    that    the. 

Pat.  Cas.  263.  licensee   had    violated    the    restriction 

Whether  the  invention  itself  is  de-  under  a  misapprehension  of  his  rights, 

scribed  with  reasonable  certainty,  is  a  and   had    discontinued    the    violation, 

question  of  law.    Lowell   v,  I^'wis,  x  Wilson  v,  Sherman,  i  Blatchf.  (U.  S.) 

Mason  (U.  S.)   187;  s.  c,  i  Robb  Pat.  536.     See  also  Burr  v.  Duryee,  2  Fish. 

Cas.  131;  Wilton  v.  R.  Co.,  2  Whart.  Pat.  Cas.  275. 

Dig.  359;   Wayne  v.  Holmes,  i  Bond  Or  the  injunction  may  be  granted 

(U.  S.)  27;  s.  c,  2  Fish.  Pat.  Cas.  20;  unless  the  licensee  will  conform  to  the 

Hogg  V,  Emerson,  6  How.  (U.  S.)  437.  conditions  of   the  license.    Brooks  v, 

S.  See  Specification ;  Clearness,  etc.,  StoUey,  3  McLean  (U.  S.)  523;  s.  c,  2 

ante;    Robinson    on    Patents,  '  (    970;  Robb  Pat.  Cas.  281. 

O'Reilly  v,  Morse,  15   How.   (U.  S.)  Where  the    license    has    been    for- 

62;  Carlton  v.  Bokee,  17  Wall.  (U.  S.)  feited,  the    further    working    bv    the 

472.  former  licensee  will  be  enjoinecT  as  an 

8.  Where  the  claims  are  not  distinct,  infringement.     Woodworth  v.  Cook,  2 

if  there  is  a  profert  of  the  patent,  the  Blatchf.  (U.  S.)  151;  Day  v.  Hartshorn, 

defense    can    be    made    a    demurrer.  3  Fish.  Pat.  Cas.  32;  Cohn  v.  National 

Walker  on  Patents,  (  608.  Rubber  Co.,  5  Bann.  k  Ard.  Pat.  Cas. 

4.  Where  the  specification  is  at  fault  568;  s.  c,  15  Pat.  Off.  Gaz.  829;  Good- 
by  special  plea  at  law.  Walker  on  year  v.  Congress  Rubber  Co.,  3 
Pat.  (2nd  ed.),  §  454.  It  cannot  be  Blatchf.  (U.  S  )  449;  Armstrong  v. 
made  by  plea  in  equity.  Walker  on  Hanlenback.  3  N.  Y.  t.^%.  Obs.  43. 
Patents' (2nd  ed.),  }  605;  Goodvear  v.  A  suit  in  equity,  however,  cannot  l>e 
Providence  Rubber  Co.,  2  Cliff.  ( U.  S.)  mainUined  to  forfeit  the  license  for 
351.  condition  broken.     Morse  v.  O'Reilly^ 

5.  Walker  on  Pat.  (2nd  ed.),  ^^  607,  6  Pa.  L.  J.  501;  Brooks  v.  StoUey,  3 
608;  Blandy  ».  Griffith,  3  Fish.  Pat.  McLean  (U.  S.)  523;  s.  c,  2  Robb  Pat. 
Cas.  609.  Cas.  281. 

6.  See  License,  vol.  13,  p.  514.  A  license  may  be  proved   by  oral 
This  defense  should  be  pleaded  spe-  testimony   where  there    has   been    no 

cially  at  law.    Mini  v,  Adams,  3  Wall,  written  agreement.    Black  v,  Hubbard, 

Jr.  (C.  C.)  20.  3  Bann.  &  Ard.  Pat.  Cas.  39;  s.  c,  x» 

Where  a  license  to  run  a  machine  Pat.  Off.  Gaz.  842. 

contained  a  restriction  against  selling  At  law  this  defense  should  be  raised 
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patentee  or  plaintiff,^  or  an  estoppel^  to  bring  suit,  can  be  set  up 
as  a  defense. 

(rf)  Expiration  or  Repeal  of  Patents.— The  expiration 

or  repeal  of  the  pat^t  prior  to  the  infringement  is  a  good  defense 

in  law^  and  before  the  bringing  of  suit  to  a  suit  in  equity.^ 

(i)  Prior  Foreign  Patents  to  Inventor: — Unless  the  invention 
has  been  in  public  use  in  the  United  States  for  more  than  two 
years  prior  to  the  application  for  a  patent,*^  a  prior*  foreign  pat- 

b/  special  plea,  but  tnaj  probably  be  Generally    it    is   an    estoppel    only 

raised  by  general  issue.     In  equity  by  where  there  is  a  duty  on  party  alleged  to 

plea  or  answer.     Walker  on  Patents,  be  estopped  which  is  violated.    Pickard 

(26d  ed.),  $(  465,  618.  V.  Sears, 6  Ad.  &  El.  (Eng.)  469;  Young 

1.  Bendell  v,  Denig,  9a    U.  S.  721,  v,  Grote,  4  Bing.  (Eng.)  353;  Bank  of 

Bailey  v.  Bussing,  28  Conn.  461.  U.  S.  t;.  Lee,  13  Pet.  (U.  S.)  107;  Reay 

This    defense    should    at     law     be  v,  Raynor,  19  Fed.  Rep.  308;  s.  c,  23 

pleaded  specially,  but  may  be  proved  Blatchf.  (U.  S.)   13;  s.  c,  26  Pat.  Off. 

nnder  general  issue.     In  equity  by  plea.  Gaz.  mi;  New   York  Grape    Sugar 

Walker  on  Patents  (2nd  ed.),  9^  ^65,  Co.   v.   Buffalo  Grape  Sugar  Co.,  3i 

619;  Darnels'  Chancery  Practice,  ^  669.  Blatchf.  (U.  S.)  519;  s.  c,  18  Fed.  Rep. 

3.  Parkhurst  v.  Kiiisfpan,  i  Blatchf.  638;  s.  c,  25  Pat.  Off.  Gaz.  X076;  Bassett 

(U.  S.)  488;  Concord  v,  Norton,   16  v.   Bradley,  148  Conn.  224;  Drexel  v. 

Fed.  Rep.  477;  Dickerson  v,  Colgrove,  Berney,    16   Fed.   Rep.    ^22;  s.   c,   2X 

100  U.  8.578^  Morgan  v  Chicago  etc.  Blatchf.  (U.  S.)  348;  Concord  v.  Nor- 

R.  Co.,  96  U.  S.  716;  Barnard  v.  Camp-  ton,  16  Fed.  Rep.  477. 

bell,  55  N.  Y.  45)5,  Rice  v.  Barrett,  i  x6  This  defense  is  raised  by  special  plea 

Mass.  312,   Bronson  v,  Campbell,   12  at  law,  or  plea  in  equity.     Walker  on 

Wall.  (U.  S.)  681.  Patents  (2nd  ed.),  kk  47o»  661. 

But  mere  laches  is  not  an  estoppel  In  this  country  equitable  estoppel  is 

in  a  suit  at  law.    Concord  v,  Norton,  a  defense  at  law.    Concord  v.  Norton, 

16  Fed.  Rep.  477.    Nor  is  teking  out  16  Fed.  Rep.  477. 

several  patents   an    estoppel   to  show  An  admission  is  not  an  estoppel  if 

that  the  invention  was  loint.    Barrett  not  acted  upon.    Gear  v.  Grosvenor, 

-0.  Hall,  I  Mason  (U.  S.)  477;  s.  c,  x  i    Holmes   (U.   S.)   215;  s.  c,  6  Fish. 

Robb   Pat.    Cas.    207.    See    similarly  Pat.  Cas.  314;  s.  c,  3  Pat.  Off.  Gaz.  380; 

Allen  V,  Blunt,  2  Woodb.&  M.  (U.  S.)  Commercial     Mfe.   Co.  \.     Fairbank 

121;  s.  c  «  Robb  Pat.  Cas.  530.  Canning  Co.,  27  Pat.  Off.  Gaz.  78;  s.  c, 

flTMt  ladiM   of   eamplatnant  is  an  36  Pat.  Off.  Gaz.  1473. 

estoppel  to  a  suit  in  equity.    Piatt   v.  8.  See  Duration    of  Rights    supra, 

Vatticr,  9  Pet.  (U.  S.)  405;  Wyeth  v.  There  is  no  precedent  to  show  what 

Stone,  I  Story  (IT.  S.)  273;  Wallensak  the  pleading  should  be  where  the  pat- 

V.  Rciher,  11^   U.    S.    loi;  Kittle  v.  ent  nas  been  repeated.     See  Walker  on 

Hall,  30  Fed.  Rep.  508.  Patents,   ^    461.     Where    it    has    ex- 

A  delay  of  two  years  has  been  held  nired,  the  plea  at  law  is  a  special  one. 

sufficient  to  estop  complainant  in  an  Walker  on  Patents  (2nd  ed.)  462. 

action  in  equity.    Sperry  v,  Ribbans,  In  equity  the  defense  of  repeal  can  be 

3  Bann.  &  Ard.  Pat  Cas.  260.  made  by  plea  or  answer.    The  defense 

But  a  delay  to  enforce  a  rieht  after  that    the  patent  has  expired    by  de- 

the  defendant  has  been    notined,  and  murrer,  if   sufficient,   appears    on   the 

continues  ootwithstanding  to  infringe  record  by  ans^r  otherwise.     Walker 

will  not  estop  a    party.    Concord   v.  on  Patents  ^^  614,  615. 

Norton,  16  Fed.  Rep.  477.  4.  See      jurisdiction      of    Equity^ 

Striking  out  a  portion  of  an  applica-  supra, 

tion  at  the  request  of  the  Patent  Office  6.  U.  S.  Rev.  Stats.,  ^  4887.    Ameri- 

on  the  allegation  that  it  was  a  dupli-  can  Hide  etc.  Co.   v,  American  Tool 

cation   of  the  part  allowed,  does   not  Co.,  i  Holmes  (U.  S.)  503;  s.  c,  4  Fish, 

estop  the  inventor  from  setting  up  the  Pat.   Cas.  284;    Henry   v.  Providence 

claim  to  a  construction  covered  by  the  Tool  Co.,  3  Bann.   &   Ard.  Pat.  Cas. 

part  stricken  out.    Ewart  Mfg.  Co.  v,  coi;  s.  c,  14  Pat.  Off.  Gaz.  855;  Voge- 

Bridgeport  etc.  Iron  Co.,  31  Fed.  Rep.  ley  v,  Noel,  18  Fed.  Rep.  827. 

149.  6.    French   v.  Rogers,   i    Fish.  Pat. 
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ent  granted  to  the  inventor*  does  not  debar  him   from  obtaining 
a  patent  or  make  the  patent  granted  invalid.* 

(2)  Limitation  of  lerm  Because  of  Prior  Foreign  Patent. — A 
patent  granted  on  an  invention  previously  patented  to  the  appli- 
cant in  a  foreign  country  is  limited  to  expire  with  the  foreign 
patent ;  and,  where  there  are  more  than  one,  with  the  patent 
having  the  shortest  term.'  In  computing  the  term  of  the  foreign 
patents,  the  original  term  and  such  extensions  as  are  granted,  of 
course,  are  to  be  included,*  and  the  term  of  the  American  patent  is 

Cas.    X33;    In    re    Cushman,   i    Mc-  obtained  intmicablj  after  the  invention 

Arthur  rat.  Cas.  577.  by  the  American  patentee  or  applicant, 

The  priority  is  that  of  the  grant,  not  does  not  affect  his  patent.    Kendrick  v, 

of  the  application.    Bate  Refrigerating  Emmons,   2   Bann.  &   Ard.  Pat.  Cas. 

Co.    V,    Gillett,    13    Fed.    Rep.    553;  20S;  s.  c,  9  Pat.  Off.  Gaz.  aoi. 

Gramme  Electrical  Co.  v,  Arnoux  etc.  8.    U.S.  Rev.  Stats.  4887;  Edison 


Electric  Co.,  25  Pat  Off.  Gaz.  193;  s.    ElectricLight  Co.  v.    Westinghouse, 

450;  Globe  Mail 
Co.  V,  Superior  Mail  Co.,  27  Fed.  Rep.        The   American  patent    cannot   run 


c,  21  Blatchf.  (U.  S.)  450;  Globe  Mail    40  Fed.  Rep.  666. 


450.  longer  than    seventeen  years.    U.    S« 

Under  the  old  statutes  of  March  3,  Rev.  Stats.  §  4687;  Weston  v.  White, 

1839,  and  July  4,  1836,  it  was  different.  13  Blatchf.  (U.  S.)  364;  s.  c,  2  Bann. 

French  v,  Rogers,  x  Fish.  Pat.  Cas.  133.  &  Ard.  Pat.  Cas.  321;  s.  c,  9  Pat  Off. 

A  patent  which   was  granted   after  Gaz.  1196. 
the  date 'of  the  sealing  of  the  provi-        This  provision  does  not  extend   to' 

sional  specification,  but  before  the  seal-  patents  granted  prior  to  1870.    Goff  v, 

ing  of  the  complete  specification,  does  Stafford,   3   Bann.  1  &   Ard.   Pat.  Cas. 

not  come  within  the  rule.    Emerson  v.  610;  s.  c,  14  Pat.  Off.  Gaz.  748;  De  Florez 

Lippert,  31  Fed.  Rep.  911.    See  Brooks  v,  Ravnolds,  8  Fed.  Rep.  434;  Badische 

V,  Norcross,  2  Fish.  Pat.  Cas.  61 ;  Howe  etc.  l^abrik  v.   Hamilton  Mfg.  Co.,  3 

v»  Morton,   13    L.    Rep.   (U.   S.)   70;  Bann.  &  Ard.  Pat  Cas.  235;  s,  c,  13 

American  etc.  Boring  Co.  v,  Sheldon,  Pat.  Off.  Gaz.  273. 
17  Blatchf.  (U.  S.)  303;   s.  c.  4  Bann.        For  decision  on   the   prior  statutes, 

&  Ard.   Pat.  Cas.  603;  Schoerken  v.  see  Smith  v,  Ely,  5   McLean   (U.  S.) 

Swift  etc.  Co.,  19  Blatchf.  (U.  S.)  209.  76;  O'Reilly  v.  Morse,  15   How.  (U. 

Which   declare    that    a    secret  patent  S.)  62;  Weston  v.  White,  2  Bann.  & 

does   not  limit  a   subsequent    United  Ard.  Pat.  Cas.' 321;  s.  c,  13  Blatchf. 

States  patent  granted  before  the  for-  (U.  S.)  364;  Nathan  v.  New  York  etc. 

eig^  patent  was  published.     Compare  R.  Co.,  2    Fed.  Rep.  225;  s.  c,  5  Bann. 

Gramme  Electrical  Co.  v.  Arnoux  etc.  8i  Ard.  Pat   Cas.  280;   Telghman   v. 

Electric' Co.,  21  Blatchf.   (U.  S.)  450;  Proctor,  102  U.  S.  707;  s.  c,  19  Pat 

s.  c,  25  Pat.  Off.  Gaz.  193.  Off.   Gaz.  859;    American  etc.  Boring 

Bealiiig. — The  date  of  the  sealing  of  Co.  v.  Sheldbn,  17  Blatchf.  (U.  S.)  303; 

the    foreign  patent,  being  subsequent  s.  c,  4  Bann.  &  Ard.  Pat  Cas.  603. 
though  the  application  for  and  date  of      Guaranty  Trust  Co.  v.  Sellers,  41  Pat 

the  foreign  patent  was  prior,  keld^  that  Off.  Gaz.   1165.     *'An  inventor  taking 

the  American  patent  was  not  limited,  out  a  patent  in  the  first  instance  in  this 

Gold  &  Stock  Tel.  Co.  v.  Commercial  country,  is  entitled  to  seventeen  years' 

Tel.  Co.,  23  Blatchf.  (U.  S.)  199.  protection;  but,  if  he  has  previously  ob- 

The  sealing  of  a  British  patent  is  the  tained  letters  patent  in  one  of  more  for- 

equivalent  of  publication.     Guarantee  eign  countries,  then,  while  not  deprived 

Co.  V.  Sellers,  41  Pat.  Off.  Gaz.  1 165.  of  his  rigljt  to  a  patent  here,  the  term  to 

1.  A  foreign  inventor  is  within  the  which  the  law  in  such  case  limits  his 
statute,  even  if  his  foreign  patent  is  protection  is  a  period  not  extending 
invalid.  Cornely  v.  Marckwald,  17  beyond  the  date  of  the  expiration  of 
Fed.  Rep.  83;  s.  c,  24  Pat  Off.  Gaz.  that  one  of  the  foreign  patent  first 
498;  Electric  Light  Co.  v.  Electric  expiring."  United  States  v.  Marble, 
Lighting  Co.,  43  Pat  Off.  Gaz.  1456.  22  Pat.  Off.  Gaz.  1365. 

2.  The  statute  refers  to  a  patent  4.  Bate  Refrigerator  Co.  v.  Ham- 
granted  to  the  inventor.    A  prior  patent  mond,  129  U.  S.  i^i;  s.  c,  46  Pat.  Off, 
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not  shortened  by  a  termination  of  the  foreign  patent  at  a  time 
previous  to  the  length  of  the  grant  by  any  default  of  the  owner  of 
the  foreign  patent.*  The  American  patent,  where  the  existence  of 
the  foreign  patent  is' known  to  the  Patent  Office,  is  limited  on  its. 
face  to  the  term  of  the  foreign  patent ;  ^  but  a  failure  to  so  limit 
it,  neither  invalidates  the  patent  nor  lengthens  its  term.'  The 
foreign  patent  must  be  substantially  identical  with  the  American 
in  order  to  limit  the  duration  of  the  latter.* 

{e)  That  the  Subject  Matter  is  Unpatentable.— The 

subject  matter  of  the  patent  is  not  such  as  the  laws  authorize  a 
patent  to  be  granted  for.* 

(/)  Lack  of  Invention. — That  the  contrivance  of  the  paten- 
tee did  not  involve  the  exercise  of  the  inventive  faculty.*  This 
defense  can  be  made  sometimes  on  demurrer,''  on  the  plea  at 

Gaz.  6S9;  Consolidated   Rolling   Mill  United  States  v.  Marble,  23  Pat.  Off. 

Co.  f.  Walker,  43  Fed.  Rep.  575.  Gaz.   1365;    Ez  parte  Bland,   15  Pat. 

Bv  this  ruling  the  rulings  in  Keissner  Off.  Gaz.  828. 

r.  Sharp,  16  Blatchf.  (U.  S.)  383;  s.  c,  S.  Bate  Refrigerating  Co.  v.  Gillett, 

4  Bann.  &  Ard.  Pat.  Caa.  366;  s.  c,  16  129  U.  S.  151;  s.  c,  46  Pat.  Off.  Gaz. 

Pat.  Off.  Gaz.  355;   Henrv  v.   Provi-  689;    Canan   v.   Pound    Mfg.   Co.,   23 

denceTool  Co.,  3   Bann.  &  Ard.  Pat.  Blatchf.  (U.  S.)  173;  s.  c,  23  Fed.  Rep. 

Cas.  301;  8.  c,  14  Pat.  Off.  Gaz.  855;  185;  s.  c.  31  Pat.  Off.  Gaz.  119;  Ameri- 

Bate  Refrigerating  Co.  v,   Gillett,   13  can  Paper   Barrel  Co.  v.  Laraway,  28 

Fed.  Rep.  553;  s.  c,  22  Pat.  Oft  Gaz.  Fed.  Rep.  141;  s.  c,  37  Pat.  Off.  Gaz. 

1205;     Gramme     Electrical      Co.    v.  674;  New  American  File  Co.  v.  Nich- 

Arnaux  etc.  Electric  Co.,  17  Fed.  Rep.  olson    File     Co.,    8    Fed.    Rep.    816; 

838;$.  c  25  Pat.  Off.  Gaz.  1129,   are  Siemens  v.  Sellers,  23  Pat.  Off.  Gaz. 

overruled.    See  Huber  v.  Nelson  Mfg.  2234.     Overruling  Paillard  r.  Gautschi, 

Co.,  38  Fed.  Rep.  830;   s.  c,  46   Pat.  20  Pat.  Off.  Gaz.  1893. 

Off.  Gaz.  1732,   which  has  itself  been  4.  Siemens  v.  Sellers,  \6  Fed.  Rep. 

overruled.  856;  s.  c,  23  Pat.  Off.  Gaz.  2234;  Clark 

L  Pohl  V,  Brewing  Co.,  1^4  U.    S.,  v.  Wilson,  28  Fed.  Rep.  9^;  Commer- 

81;  5.  c.,51  Pat.  Off.  Gaz.  156;  Electric  cial  Mfg.  Co.  t^.  Fairbank  Canning'  Co., 

-ight  Co.  V,   Electric   Lamp  Co.,  42  36  Pat.  Off.  Gaz.  1473;  s.  c,  27  Fed. 

Fed.  Rep,  327;  s.  c,  52  Pat.  Off.  Gaz.  Rep.  78. 

1^70;  Holmes  Electric  Protective  Co.  V.  Where  the  differences  between   the 

Metropolitan   Burglar  Alarm   Co.,  22  thing  shown  and  described  in  the  two 

Blatchf.  (U.  S.)  471 ;  Paillard  v,  Bruno,  patents  are  merely  differences  of  degree, 

29  Fed.  Rep.  864;  s.  c,  38  Pat.  Off.  Gaz.  the   two    patents  are  subtantially    the 

900.    Overruling,  Haber  ».  Mfg.  Co.,  same.    Commercial  Mfg.  Co.  v,  Fair- 

38  Fed.  Rep.  830;    s.  c,  46  Pat.   Off.  bank  Canning  Co.,  27  Fed.  Rep.  78. 

Gaz.  1732.     See   Badische  etc. .  Fabrik  5.  3  Rob.  on  Pat.,  §$  962,  968.              ' 

7.  Hamilton  Co.,  3  Bann.  &  Ard.  Pat.  See  supra.  Art  Machine  Manufac- 

C*»-  235;  «•  c,  13  rat  Off.  Gaz.  273.  ture.  Composition  of  Matter, 

This  doctrine  extends  to  a  case  This  defense  maj  be  set  up  at  the 
where  the  patentee  of  a  foreign  patent,  hearing.  Guidet  v.  Barber,  5  Pat.  Off. 
having  the  right  to  successive  prolong-  Gaz.  149;  Hendy  v.  Iron  Works,  127  U. 
•tions,  fails  to  secure  them  by  neglect.  S.  J70;  s.  c,  43  Pat.  Off.  Gaz.  11 17. 
it  being  held  that  this  did  not  invali-  Or  can  bb  made  on  demurrer.  Walk- 
date  the  American  patent.  Consofl-  cr  on  Patents,  $  598. 
dated  Roller  Mill  Co.  v.  Walker,  43  Or  made  under  a  general  denial  ot 
Fed.  Rep.  575.  patentable  novelty  in  the  answers.  Gui- 

1  Opinion  Sec.  Int.,  21  Pat  Off.  Gaz.  det  v.  Barber,  5  Pat  Off.  Gaz.  149. 

•  6.  Sec  article,  "  Invention:' 

Patent  Office  can  require   the  7.  Robinson  on  Patents,  §  959.    This 

Applicant  to  state  whether  he  has  any  must  be  where  it  will  clearly  appear,  on 

prior    patent    in     foreign     countries.  Inspection,  by  the  application  of^  judicial 
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law»^    or  in  the  answer  in  equity,*  or  set  up  at  hearing.' 

(^)  Patent  Different  from  Application. — That  the  in- 
vention  claimed  in  the  patent  is  substantially  different  from  any 
invention  described,  suggested  or  indicated  in  the  original  appli- 
cation.* 

(A)  Reissue  Invalid. — That  the  reissue  patent  is  invalic}  on 
account  of  its  being  reissued  illegally.* 

( /)  Unlawful  Extension. — That  the  patent  had  been  un- 
lawfully  extended.® 

(y)  Unlawful  Amendment  by  Representative.  —  That 

the    representative    of    the    inventor    subsequently    unlawfully 
amended  the  application  without  making  a  new  oath.'' 

(k)  Lack  of  Title  in  Plaintiff  to  Bring  Suit.— That  the 
plaintiff  is  not  the  owner  of  the  letters  patent  sued*  on  or  is  not 
the  sole  owner ;  •  that  he  is  not  the  inventor**^  or  the  sole  inven- 
tor;** or  of  two  claiming  to  be  joint  inventors  *  that  they  are  not 
such  inventors.** 

knowledge,  that  there  is  no  invention.  6.  See  Reissue, 

Eclipse  Mfg.  Co.  v.  Adkins,  36  Fed.  At  law  this  defense  is  made  by  spec* 

Rep.  «4;  West  v.  Rae,  33  Fed.  Rep.  ial  plea.   Walker  on  Patents,  ii  457,  458, 

45;    Blessing    v.   John    Trageser    etc.  459. 

Copper  Works,  34  Fed.  Rep.  753.  In  equity  where  both  the  original  and 

1.  Walker  on  Patents  (2nd  ed.),  f  reissued  patents  are  incorporated  in  the 
446.  But  cannot  be  set  up  on  pleas  in  bill,  this  defense  can  be  made  by  de- 
equity.  Walker  on  Patents  (2nd  ed.),  murrer,  otherwise  by  answer,  though 
^  594.                        '   •  the  broadening  of  claims  after  delay 

2.  It  is  not  necessary  to  state  the  facts  may  be  taken  advantage  of  at  the  hear* 
intended  to  be  proved  in  its  support,  ing.  Walker  on  Patents  (2nd  ed.),  §f 
Walker  on  Patents,  ^  599;  Vana  v.  610,  6x1  and  612;  International  Terra 
Campbell,  i  Black  (U.  S.)  430.  Cotta  Lumber  Co.  v.  Maurer,  44  Fed. 

8.  Slawson  v.  Grand  St.  etp.  R.  Co.,  Rep.  618. 

17  Bljitchf.  (U.  S.)  512;  s.  c,  5  Bann.  &  6.  See  BMiension  of  Patent^  infra. 

Ard.  Pat.  Cas.  210;  s.  c,  4  Fed.  Rep.  Raised  by  special  plea  at  law  in  equi* 

531;  s.  c,  24  Pat.  Off.  Gaz.  99;    Gard-  ty  by  demurrer  when  suffieient  facts  ap- 

nerv.  Hertz,  xi8  U.  S.  1180;   s.  c.;  35  pear  on  the  record ;  otherwise  by  ans- 

Pat.  Off.  Gaz.  999;  Mahn  v.  Harwood,  wer.     Walker  on  Patents  2nd.  Ed.  §4 

112  U.  S.  354;  s.  c,  30  Pat.  Off.  Gaz.  525,613. 

657.  7.  This  defense  may  be  made  with 

4!  Walker  on  Patents   (2nd  ed.),  §§  special  notice,  or  setting  it  up  in  the 

440,450,603;  Chicago  etc.  R.  Co.  v.  Say-  answer.    Easleton   Mfg.  Co.  v.  West 

les,  97  U.  S.  563;  Kittle  V.  Hall,  29  Fed.  Bradley  etc.  Mfg.  Co.,  in   U.  S.  490; 

Rep.  508;  Eagleton  Mfg.  Co.  v.  West  s.  c,  27  Pat  OflTGaz.  1237. 

etc.  Mfg.  Co.,  Ill  U.  S.  490;  Woodbury  8.  See  Parties  Plaintiffs  supra. 

etc.  Planing    Mach.  Co.  v,  Keith,  loi  Walker  on  Pat.  2nd.  Ed.  J  617;  Pro- 

U.  S.  4.79;   Lindsay  v.  Stein,  10  Fed.  vidence    Rubber    Co.  v.  Goodyear,  9 

Rep.  913;  United  States  etc.  Rifle  Co.  v.  Wall.  (U.  S.)  788;  Dueber  Watch  Case 

Whitney  Arms  Co.,  14  Blatchf.  (U.  S.)  Mfg.  Co.  v.  Faley's  Watch  Case  Co., 

98;  s.  c.,2  Bann.  &  Ard.  Pat.  Cas.  293;  4^  Fed.  Rep.  (xfj. 

8.  c,  1 1  Pat.  Off.  Gaz.  373;  Bevin  v.  East  9.  See  Parties  Plaintiff  supra, 

Hampton  Bell  Co.,  9  Blatchf.  (U.  S.)  10.  See  Invention^  Diligence^  sufra. 

50;  s.  c,  5  Fish.  Pat.  Cas.  23.  The  manner  of  setting  up  this  defense 

But  a  liberal  construction  is  to  be  is  same  as  above, 

adopted   in   considering  this  question.  11.  See  Joint  Inventors.     Sole  /n- 

Brush  Electric  Co.  v.  Julien  Electric  7f  en  tors. 

Co.,  41  Fed.  Rep.  679;    Electrical  Ac-  13.  See  Joint  Inventors.     Sole  In- 

cumulator  Co.  v.  Julien  Electric   Co.,  ventors. 

38  Fed.  Rep.  117.  The  defenses  ot  notes  four  and   five 
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L^^  ^)  Non-infringement. — The  non-infringement  of  the  device 

action  is  barred  by  a 


\^^  ^)  Non-infringement. — The  non-inf 
r  ^he  defendant  is  a  good  defense.* 
^^)  Limitations.— That  the  cause  of 
^\ute  of  limitation.* 


4.  Defenses  to  Costs  and  Damages. — As  a  defense  to  plaintiff's 
claim  for  costs,  defendants  may  aver  an  undue  delay  to  enter  a 
disclaimer  ;*  and  the  recovery  of  damages,  that  the  goods  were 
not  marked  patented  in  accordance  with  the  law,  and  that  no 
notice  had  been  given  of  the  fact  of  infringement* 

5.  Estoppel  of  Defendant  to  Set  Tip  Certain  Defenses. — An  assignor, 
when  sued  by  his  assignee,  is  estopped  from  setting  up  the  invalid- 
ity of  the  patent*  or  his  lack  of  title  at  the  time  of  the  assign- 
must  be  made  at  law  under  special  plea.  Oriental  Mills,  32  Fed.  Rep.  103.  See 
Walker  on  Patents  (3nd  ed.),  §  4^3.  In  on  this  subject,  Sayles  v.  Richmond 
equity  they  may  be  raised  by  a  plea  or  etc.  R.  Co.,  3  Hughes  (U.  S.)  173;  s.  c, 
in  the  answer.  Walker  on  Patents,  f  4  Bann.  &  Ard.  rat.  Cas.  239;  s.  c,  16 
605.  Adams  v.  Howard,  23  Blatchf.  Pat.  Off.  Gaz.  43;  Vaughan  v.  East 
(if.  S.)  47.  Tennessee  R.  Co.,  1  Flipp.  (U.  S.)  621; 

1.  See  article    Infringement^  supra,  s.  c,  2  Bann.  &  Ard.  Pat.  Cas.  537; 

Whittemore  v.  Cutter,  i  Gallis  (U.S.)  s.  c,  11  Pat.  Off.  Gaz.  789;  Hay  ward 

424;  s.  c,  I  Robb  Pat.  Cas.  28.  v.  St.  Louis,  3  McCrary  (U.  S.)  614; 

How   Hade. — This  defense    must  be  s.  c,  11  Fed.  Rep.  427. 

clearly  set  up  in  the  answer.    Jordan  This    defense    must    be    especially 

t?.  Wallace,  5  Fish.  Pat  Cas.  185;  The-  pleaded    or    it    will    be    disregarded, 

berath  v.  Rubber  etc.  Trimming  Co.,  5  Neale  v.  Walker,  i  Cranch  (C.  C.)  57; 

Bann.  &  Ard.  Pat.  Cas.  585;  Sharp  v,  1  Chitty  on  Pleading  498;  Walker  on 

Reissner,  20  Blatchf.  (U.  S.)  xo.  Patents  (3nd  ed.),  ^  471. 

Is  admissible  under  general  issue  at  Several     pleas     covering     different 

law.    Blanchard  v.  Puttman,  3    Fish,  times  may  be  filed.    Haydeh  v.  Orien- 

Pat.  Cas.  x86;   Dunbar  v.  Myers,  94  tal  Mills,  22  Fed.  Rep.  103. 

U.  S.  19S;  Eachus  v,  Broomalf,  1x5  U.  In  equity  this  defense  is  made  under 

S.  434;  Grier  v.  Wilt,  X20  U.  S.  4x2.  demurrer,  where  the  bill  sCates  the  time 

And   cannot   be    set    up    ia    special  within    which    the    infringement  was 

plea.     Hubbell    v.   DeLand,   xi   Biss.  committed;  otherwise  by  plea  or  ans- 

(U.  S.)  382;  s.  cjs  14  Fed.  Rep.  47X;  wer.     Walker  on  Pat.  (2nd  ed.),  J  622; 

8.  c,  32  rat.  Off.  Gaz.  1883.  Adams    v,  Bridgewater    Iron  Co.,  6 

1  Whether  the  State  statutes  apply  Fed.  Rep.  179. 

is  doubtful.     See    Limitation^  supra,  S.  See  Disclaimer^  supra. 

Also  McGinnis  v.  Erie  Co.,  4c  Fed.  This  defense  must  be  made  in  an 
Rep.  91;  May  v.  Buchanan  Co.,  29  action  at  law  by  special  plea;  in  emiity 
Fed.  Rep.  469;  May  v.  Cass  Co.,  30  by  answer  or  plea.  Walker  on  Fat- 
Fed.  Rep.  763;  May  v.  Ralls  Co.,  3X  ents,  i§  456,  609.  In  answer  only. 
Fed.  Rep.  473.  Worden  v.  Searls,  31  Fed.  Rep.  574. 

Prior  to  July  8,  X870,  no  U.  S.  stat-  4.  See  Failure  to   Mark    Patented 

ute  of  limitations    applied  to  patent  Article^  infra;   U.   S.  Rev.   Stats.,  § 

caics.    Wood    V.    Cleveland    Rolling  4900;  Goodyear  v.  Allyn,  6  Blatchf.  (U. 

Mill  C:o.,  4  Fish.  Pat.  Cas.  550.  S.)  33. 

Thisstatute  (Stats,  at  Large,  vol.  x6,^  See    Marking    Article    Patented^ 

S5)  provided  that  all  actions  for  the  infra, 

infringement   of    patents  be    brought  Should  be  made  at  law  by  special 

within  six  years  from  ti>e  expiration  of  plea.    Walker  on  Pat.  (2nd  ed.),  463. 

the  patent,  was  not  re-enacted  by  the  In  equity  by  plea  or  in  the  answer. 

Rerised  Statutes.    Robinson  on  Pat.,  $  Walker  on  Pat.  (2nd  ed.),  §  6x6.     In 

980;  May  V,  Logan  Co.,  30  Fed.  Rep.  answer    only.    Sessions  v,  Romadka^ 

250;  8.M:.,  4X  Pat.  Off.  Gaz.  1387.  21  Fed.  Rep.  X24. 

The  rights  of  action  accruing  under  0.  Time   Tel.  Co.    v.    Heimner,   19 

piteiitsthat  expired  during  that  time  Fed.  Rep.  322;  Curran  v.  Burdsall,  20 

were  subject  to  the  rule.    Hay  den  v.  Fed.   Rep.  835;  Rumsey  v.  Buck,  ao 

95 


PlMk  in  X«Bl^.                         PA  TENT  LAW.  PIm  in  Sfoltj. 

ment  ;^  nor  can  one  who  has  acknowledged  in  some  agreement,  for 
value,  complainant's  rights,  afterwards  dispute  them.^ 

XTTT   PUA  nr  Squitt. — The  plea  must  present  a  single  point 
going  to  a  complete  defense.'    Setting  it  down  for  argument  is 

Fed«  Rep.  697;  BurdsaU  v.  Curran,  31  treat  licensee  as  infringer.    Baltimore 

Fed.  Repb  918;  Parkhurst  v.  Kinsman,  Car  Wheel  Co.  v.   North  Baltimore 

1  Blatchf.  (U.  S.)  488;  Newell  v.  West,  etc.  R.  Co.,  21  Fed.  Rep.  47. 

13  Blatchf.  (U.  S.)  114;  Underwood  v.  A  grantee  of  a  patent  is  not  estopped 

Warren,  21   Fed.  Rep.  ^73;  Parker  v,  from   denying  its   yalidity  out  of  hk 

Mckee,  24Fed.  Rep.  808;  s.  c.,t2  Pat  territory.     Hobbie   v.  Smith,  27  Fed. 

Off.    Gaz.     137;    Alabastine    Co.     v.  Rep.  656. 

Pajne,  27  Fed.  Rep.  559;   American  S.  Reissner  v.  Anness,  3  Bann.  &  Ard. 

Barrel  Co.  v.  Laraway,  28  Fed.  Rep.  Pat.  Cas.  148;  s.c.,  12  Pat  Off.  Gaz.  842; 

141 ;  BurdsaM  v,  Curran,  31  Fed.  Rep.  White  v.  Lee,  4  Fed.  Rep  .  9x6;  Gra- 

918;    Adee  v,  Thomas,  41   Fed.  Rep.  ham  v.  Mason,  4  Cliff.  (U.S.)  88f  s.  c, 

343.  5  Fish.  Pat  Cas.  i ;  Giant  Powder  Co.« 

An  assignor  cannot  acquire  a  prior  v.  Safety  Nitro  Powder  Co.,  xo  Sawy. 

Satent  against  his  assignee.    Curran  v.  (U.  S.)  23;  s.c.,  X9  Fed.  Rep.  509;  s.  c, 

»urdsall,  20  Fed.  Rep.  835.  27  Pat  Off.  Gaz.  90;  Secombe  v.  Camp- 

See,  however.  King  v,  Gedney,  20  bell,  18  Blatchf.  (U.  S.)  108. 

Law.  Rep.  (U.  S.)  631.  A  plea  is  intended  to  dispose  of   the 

1,  Newell  V,  West,  X3  Blatchf.  (U.  case  on  a  single  issue;  it  will  not  be  al- 

S.)  X14;  s.  c,  2  Bann.  &  Ard.  Pat.  Cas.  lowed  where  It  will  cause  the  case  to  be 

1x3;  s.  c,  8  Pat  Off.  Gaz.  598;  Her-  tried   piece  meal.    Giant  Powder  Co. 

bert  V.  Adams,  4  Mason   (U.  S.)  xc.  v.  Safety  Nitro  Powder  Co.,  19  Fed. 

See,  however,  Kearney  v.  Lehigh  Val-  Rep.  509. 

ley  R.  Co.,  27  Fed.  Rep.  699.  Where  the  plea  is  double  the  respond- 

For  examples  of  other  estoppels  pre-  ent  may  elect  which  ground   he  will 

venting  defenses  to  patents,  see  Carroll  stand  on.    Reissner  v.  Anness,  3  Bann. 

v»  Gambrill,   1    Mc Arthur    Pat  Cas.  &  Ard.  Pat  Cas.  148;  s.  c,  12  Pat.  Off. 

581;  Downton  v.  Yeager  Milling  Co.,  Gaz.  842.    And  permission  may  some- 

I    McCrary   (U.  S.)  26;  s.  c,  i  Fed.  times  be  obtained    to    plead    double. 

Rep.   199;  s.  c,  5  Bann.  &  Ard.  Pat.  Winne  v.  Snow,  19  Fed.  Kep.  507. 

Cas.  XX2;  s.  c,  17  Pat.  Off.  Gaz.  906;  DefenaeaWlilolilbybeB^lirpbynMk. — 

Time  Tel.  Co.  v,  Carey,  22  Blatchf.  Non-joinder  of  necessary  party.    Ham- 

(U.  S.)  ^4;  s.  c,  19  Fed.  kep.  322;  s.  c,  mond  v.  Hunt,  4  Bann.  &   Ard.  Pat 

26  Pat.  Off.  Gaz.  826.  Cas.  i  x  i ;  Wallace  v.  Holmes,  9  Blatchf. 
But  the  fact  that  the  defendants  have  (U.  S.)  65;  s.  c,  5  Fish.  Pat  Cas.  37; 

adopted      the     complainant's     device  s.c,  i  Pat  Off.  Gaz.  1x7;  Goodyear  v. 

bodily,  and   have  used  and  sold  it  in  Toby,  6  Blatchf.  (U.  S.)  X30.    That  the 

preference  to  prior  structures,  does  not  complainant  alleged  to  be  a  corporation 

estop  them  from  questioning  its  patent-  is  not  incorporated.    Goodyear  Dental 

ability.    Simmonds    v,    Morrison,    44  etc.  Co.  v.  Wetherbee,  3  Cfliff.  (U.  S.) 

Fed.  Rep.  757.  555;  s.  c,  3  Fish.   Pat.   Cas.    87.    Lis 

S.  Baltimore  Car  Wheel  Co.  V.  North  pendens^  vihttX^r    v.    McCormick,  8 

Baltimoreetc.  R.  Co.,  21  Fed.  Rep.  47;  Blatchf.  (U.  S.)  267;  4  Fish.  Pat  Cas. 

Eclipse  Windmill  Co.  v.  May,  17  Fed.  483.    That  reissue  is  void   as  not   for 

Rep.  344;  Washburn  etc.  M^.  Co.  v»  same   invention  as  original.     Hubbell 

Cindimati  etc  Co.,  22  Fed.  Rep.  7x2;  v.  DeLand,  12  Pat  Off.  Gaz.  1883. 

Pope    Mfg.  Co.  V.    Owsley,  27    Fed.  That  the  plaintiff  is  only  a  licensee. 

Rep.  100;  Morse  Arms  Co.  v.  United  Cottle  v.  Krementz,  25  Fed.  Rep.  494. 

States,  16  Ct.   of  CI.   296;   Clark   v.  To  the  jurisdiction  of  equity  that  the 

Amoskeag  Mfg.  Co.,  62  N.  H.  6x2.  patent    has  expired.    Edison  Electric 

An  estoppel  of  a  licensee  does  not  Light  Co.  v.  United  States    Electric 

arise    when    the    licensee    stands    out  Llffht  Co.,  35  Fed.  Rep.  134.    That  the 

from    under    his    license.     Brown    v,  defendants  had  settled   the    damages. 

Lapham,  23  Blatchf.  (U.  S.)  475;  s.  c^  Burdell  v,   Denig,   15  Fed.   Rep.  347. 

27  Fed.  Rep.  77;  s.  c,  37  Pat  Off.  Gaz.  That  defendant  is  suing  on  a  patent 
676.  which  has  been  surrendered  for  reissue* 

Or  where  the  complainant  electa  to  Burrell  v,  Hackley,  35  Fed.  Rep.  833. 
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an  admission  of  the  facts  alleged^  and  a  waiver  of  irregularities.^ 
When  a  plea  is  overruled  the  defendant  is  permitted  to  answer* 
and  sometimes  the  plea  is  allowed  to  remain  as  the  answer  or 
part  of  the  answer.* 

XVL  DSMUBBEB.— ^A  demurrer,  at  law  or  in  equity,  is  to  take 
advantage  of  defects  appearing  upon  record.* 

DttflniiM  Wlilcli  Cannot  Im  8«I  Vp  In  a  Where  a  defendant  makes  a  plea  part 

nM.— Infringement.    Kom     v,    Wil-  of  his  answer,  he  will  not  be  compelled 

busch,  33  Fed.  Rep.  50;  Matthews   v.  more  or  otherwise  than  if  he  had  nled  a 

Lalar.ce  Mfg.  Co.,  18  Blatchf.  (U.   S.)  regular  plea.    Adams  v.  Bri()gewater 

84;  s.  c,  5  Bann.  &  Ard.  Pat.  Cas.jio;  s.  Iron  Co.,  6  Fed.  Rep.  17^. 

c^2Fed.Rep.a32;s.c.,  17  Pat,On.  Gaz.  5.  Laches  of    complamant    can    be 

1284.  raised   bv  demurrer.    McLaughlin  v. 

Where  the  determination  of  the  is-  People's 'R.  Co.,  ai  Fed.  Rep.  574. 
sues  sought  to  be  raised  bj  the  plea,  re-  Where,  in  an  equity  suit,  the  defend - 
quired  the  patents  specified  in  the  bill  ant  desires  to  avail  himself  of  the  de- 
to  be  examined  and  passed  on  hy  the  fense  that  the  patent  is  tbo  near  its  ex- 
court,  the  defendant  will  be  ordered  to  piration  to  warrant  an  injunction, 
aniwer.  White  v,  Lee,  ±  Fed.  Rep.  New  York  Grape  Sugar  Co.  v.  Peoria 
916.  Everj  plea  should  have  certifi-  Grape  Sugar  Co.,  21  Fed.  Rep.  878. 
cateandaifidavitof  counsel;  but  this  is  Or  that  two  patents  do  not  interfere 
waived  bj  demurrer  and  argumeht  to  with  each  other.  Morris  v,  Kemp- 
the  «Berits.  Goodyear  v,  Toby,  6  shall  Mfg.  Co.,  ao  Fed.  Rep.  12 x.  Or 
Blatchf.  (U.  S.)  130.  that  plaintiff  had  not  alleged  that  de- 

1.  Wheeler  v.  McCormick,  8  Blatchf.  fendant  had  not  derived  right  from  a 

(U.  S.)  267;  s.  c,  4  Fish.  Pat.  Cas.  433;  licensee  who  had  power  to  eive  such 

Birdseye  f .  Heilner,  36  Fed.  Rep.   147*  right.    Still  v,  Reading,  4  Woods  (U. 

S.  Goodyear  v,  Toby,  6  Blatchf.  (U.  S.)  345;  s.  c,  9  Fed.  Rep.  40;  s.  c,  ao 

S.)  130.    But  a  replication  filed  where  Pat.  Off.  Gaz.  X025.    Or  that  a  license 

the  plea  is  bad  in  substance  does   not  was  not  averred  to   be   properly    re* 

preventitfrom  being  overruled.    Mat-  voked.     White  v.  Lee,  3    Fed.    Rep. 

thews  V.  Lalance   etc.  Mfg.    Co.,    x8  222;   Bloomer  v.  Gilpin,  4  Fish.  Pat. 

Blatchf. (U.S.)  84;  s.  c,  2  Fed.  Rep.  Cas.  50. 

232;  8.  c,  17  Pat.  Off.  Gaz.  1284;  s.  c,  5  Where  profert  is  made  an  objection 

Bann.  &  Ard.  Pat.  Cas.  3x9.  to,  it  may  be  taken  by  demurrer.    Bo- 

Slgltl  to  Begin  and  OlOM. — If  a  repli-  gart  v.  Hinds,  25  Fed.  Rep.  484;  s.  c, 

cation  is  filed,  complainant  has  right  to  33  Pat.  Off.  Gaz.  ia68. 

be^n  and  close.    Keissner  v,  Anness,  A  demurrer  to  a  bill  joining  in  one 

3  Bann.  &  Ard.  Pat.  Cas.  X76;  s.  c,  13  action  a  corporation  and  its  assignee, 

rat  Off.  Gaz.  870.   '  alleging    that     the    causes    of    action 

8.  Wooster  v.    Blake,  7    Fed.    Rep.  against  the  corporation  and  its  assignee 

8i6|  8.  c,  ao  Pat.  Off.  Gaz.  158.  are    distinct    is    l^ad.    Gordon    tr.   St. 

The  matter  litigated  by  a  plea  can-  Paul   Harvester  Works,  23  Fed.  Rep. 

not  generally  be  raised   again  bv  an  X47. 

answer.    Hiibbell  v.  DeLand,  1 1  filils.  Qnefttoni  of  Pleading. — Questions  of 

(U.  S.)  383.  pleading  must  be  raised  by  demurrer. 

But  the  court  may  permit  an  answer  Pellam  v.  Edelmeyer,  21  Blatchf.  (U. 

to  be   filed    upon    terms    raising  the  S.)    x88;    Gillespie    v.   Cummings,    3 

lamepoint.    Matthews  v.  Lalance  etc.  Sawy.   (U.   S.)   259;   Hodge  v.  North 

Mfg.Co.,x8  Blatchf.  (U.S.)  84.  Missouri  R.  Co.,  x  Dill.  (U.  S.)  X04; 

Bzeeptloa  aa  to  Flaa  In  Oonfaaalon  and  Case  v,  Redfield,  4  McLean  (U.  S.) 
ATOldaaee— A  plea  confessing  and  526;  Phillips  v.  Comstock,  4  McLean 
avoiding,  where  the  matter  in  avoid-  (U.S.)  525;  Wilder  v.  McCormick,  a 
ance  is  decided  against  the  plea,  being  Blatchf.  (U.  S.)  31;  Peterson  v, 
overruled,  and  the  main  facts  of  the  Wooden,  3  McLean  (U.  S.)  248;  Stan- 
bill  admitted  by  the  plea,  warrants  a  ley  v,  Whipple,  2  McLean  (U.  S.)  35; 
a  decree  for  complainant  Lilienthal  Dobson  v»  Campbell,  i  Sumn.  (U.  S.) 
V,  Washburn,    8  Fed.  Rep.  707.  319;  Tryon  v.  White,  i  Pet.  (C.  C.)  96; 

1  Albnght  V,  Empire  Trans.  Co.,  X4  Evans  v,  Kremer,  i  Pet.  (C.  C.)  2x5; 

Pat.  Off.  Gaz.  523.  Evans  v.  Eaton,  i  Pet  (C.  C.)  33a. 
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Xy.  Anbweb — 1.  SespoBfiyely  and  u  Deftnw. — All  the  material 
allegations  of  the  bill  must  be  answered ;  ^  but  if  the  answer  re- 
sponds to  the  bill  the  defendant  is  in  no  default  by  refusing  to 
answer  any  part  thereof  to  which  he  is  not  specially  interrogated;* 
and  all  allegations  of  defense,  which  cannot  be  made  at  hearing, 
made.' 

A  biU  which  alleges  both  joint  and  1.  Perry  v.  Coming,  6  Biatchf.  (U. 

several  infringement  by  the  defendants,  S.)   134;    Jordan    v,  Wallace,   5  Fish, 

is  demurrable.     Putnam  v.  Hollend^r,  Pat.  Cas.  18^;  Agawam  Co.  v,  Jordan, 

19  piatchf.   (U.   S.)   48.    Or  to  a  bill  7  Wall.  (U.  S.)  583. 

bad     for   multifariousness.     Hayes  v,  ImtponilT«  sVom  Aniwer  Not  Brl- 

Dayton,  18  Biatchf.  (U.  S.)  420.  denee  fta-  Defendant. — An  answer  under 

A  demurrer  can  be  filed  to  a  replica-  oath  which  is  irresponsive  to  the  bill, 

tion  where  the  latter  sets  up  a  new  de-  is  not  evidence  for  the  defendant     Sar- 

fense.     Burdell  v,  Denig,  15  Fed.  Rep.  gentr.  Lamed,  2  Curt.  <U.  S.)  340. 

397.  The  answer  must  be  on  ''knowledge, 

A  demurrer  to  a  bill  entitled  to  the  information  and  belief,'^  not  on  knowl- 

circuit  court  act,  in  chancery  sitting,  is  edge  only,   if  all  three  are    required, 

bad.     Sterrick  v.  Pugslcy,  i  Flipp.  (U.  Parks  v.  Bryan,  i  Story  (U.  S.)  296. 

S.)  350.  A  corporation  cannot  be  compelled 

A  demurrer  to  a  bill  which  did  not  to  answer  under  oath,  but  can  be  made 

allege  the  location  of  complainants  and  to  answer  fully  where  oath  is  waived, 

which  was  not  sworn  to,  has  been  over-  Colgate  v,  Campagnie   Francaisc    du 

ruled.     National    Hay    Rake    Co.    v.  Telegraphe,  23  Fed.  Rep.  82. 

Harber,  2  W.  N.  C.  (Pa.)  100.  The  answer  must  be  by  the  party  and 

Waiver  of  Right  to  Demur. — Putting  not     by    the     attorney.     Wooster    v. 

in  an  answer  to   the   whole    bill  i^  a  Muser,  20  Fed.   Rep.    162.      And    be 

waiver  of  the  right  to  demur.     Adams  sworn  to,  unless  the  oath  is  waived,  by 

V.  Howard,  20  Biatchf.  (U.  S.)  38;  s.  c,  all   the  parties  professing  to    answer. 

9  Fed.  Rep.  347;  s.  c,  21  Pat.  Off.  Gaz.  Washing  Machine  Co.    v.    Young,    i 

364.  Bann.  &  Ard.  Pat.  Cas.  362. 

To  What  Demurrer  Muit  Apply. — A  2.  Brooks    v,  Bicknell,    3    McLean 

demurrer  must  apply  only  to  the  plead-  (U.  S.)  250;  s.  c,  2  Robb  Pat.  Cas.  iiS. 

ing  whicK  is  bad   or  it  will  be  over-  '    If  the  bill  requires  an  answer  under 

ruled.     2  Curt.  (U.  S.)  97^.  oath  to  certain  interrogatories,  the  rest 

A  demurrer  may,  where  there  are  of  the  answer  is  not  evidence  of  facts 

special  grounds  for  action,  be  sustained  averred  therein.     Wren  v,  Spencer  etc. 

in  part  and  overruled  in  part.     Interna-  Mfg.  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  61; 

tional  Co.  v.  Maurer,  44  Fed.  Rep.  618.  a.  c,  18  Pat  Off.  Gaz.  857. 

But  a  demurrer  should  not  be  filed  Separate  answers  may,  if  defendant 

to  a  mere  surplusage.     Stirratt  v.  Ex-  so  desires,  be  filed  to  each  patent  sued 

celsior  Mfg.  Co.,  44  Fed.  Rep.  142.  on.     Kelleher  v.   Darling,  4  Cliff.  (U. 

A  demurrer  to  a   bill   for  infringe-  S.)  424;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas. 

ment  on  the  ground  that  there  was  no  438;  s.  c,  14  Pat.  Off.  Gaz.  673. 

invention  in  the  devise  patented,  will  8.  Goodyear  v.  Providence    Rubber 

not  be  sustained  unless  the  case  is   a  Co.,  2  Fish.  Pat.  Cas.  499;  s.  c,  2  Cliff, 

very     clear     one.      Blessing    v.    John  (U.  S.)  351;  Yale  etc.  Mfg.  Co.  v.  North, 

Trafj^eser    Steam    Copper    Works,    34  3  Fish.  Pat.  Cas.  279;  s.c,  5  Biatchf.  (U. 

Fed.   Rep.  753;  Standard    Oil  Co.   v,  S.)  455;    Howes  v,  Nute,  4  Cliff.  (U. 

Southern   Pac.  R.  Co.,  42   Fed.   Rep.  S.)   173;  s.  c,  4  Fish.  Pat.  Cas.   263; 

295.     See  yudicial  Knowledge^  infra^  Russell  Mfg.  Co.  v.  Mallory,  10  Biatchf. 

But   where    by    judicial   knowledge,  (U.  S.)  140;  s.  c,  5  Fish.  Pat.  Cas.  632; 

upon  an  inspection  of  the  device,  the  s.  c,  2  Pat.   Off.  Gaz.  49c;  Jennings  v. 

court  can  see  there  is  no  invention,  it  Pierce,  15  Biatchf,  (U.S.)  42;  s.  c,  3 

will  sustain  a  den^urrer  and  dismiss  the  Bann.  &   Ard.  Pat.  Cas.  361;  Wonson 

bill.     West  V.  Rae,  33  Fed.  Rep.  45.  v,  Peterson,  3  Bann.  &  Ard.  Pat.  Cas. 

A  demurrer  will   not  lie   to   a   "no-  259;  s.  c,  13  Pat.  Off.  Gaz.  548;  Bragg 

tice"  under  the  statute  of  special  de-  v.  Stockton,  27  Fed.  Rep.  ^09. 

fenses.    Henry  v.  United    States,    32  CleameM  of  Def6nM.~The    defense 

Ct  of  CI.  75.  must    be    set    up    clearly.    Puetz    v. 
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2L  Szoeptiont  and  Beplioations.— Where  a  defect  hi  the  answer  is 
a  proper  subject  for  amendment,  the  objection  should  be  taken 
by  exception,^  and  a  replication  filed  where  the  matters  pleaded 
in  defendant's  answer  or  plea  are  to  be  put  in  issue.* 

3.  Ajnendment  of  Answer. — Defects  in  answer  must  be  cured  by 

amendments ;  *  and  an  amendment  which  presents  a  new  defense 

or  makes  more  than  a  formal  alteration  in  the  bilH  must  show 

that  the  matter  of  the  proposed  amendment  could  not  have  been 

introduced  into  the  answer  sooner  by  using  reasonable  diligence.* 

Bransford,  31  Fed.  Rep.  458;  Day  v.  regarded.     Wren  v,  Spencer  etc.  Mfg. 
Combination  Rubber  Co.,  3  Fed.  Rep.  Co.,  5    Bann.    &    Ard.  Pat.   Cas.  61; 
570;  6.  c,  5  Bann.   &  Ard.  Pat.  Cas.  s.  c,  18  Pat.  Off.  Gaz.  857.     But  a  re- 
385;  6.  c.f  17  Pat.  Off.  Gaz.  1347;  Jordan  plication  may  be  special  and  in  avoid- 
V.  Wallace,    1    Leg.   Gaz.    Rep.  (Pa.)  ance.      Goodyear     v,     McBurney,    3 
354;  Fisher  v.  Hayes,  19  Blatchf.  (U.  .Blatchf.  (U.  5.)  32. 
S.)  26;  6.  c,  6  Fed.  Rep.  76;  s.  c,  20  The  want  of  a  replication  cannot  be 
Pat,  Off.  Gaz.  239.  objected    to,   after    parties    have    pro- 
A  matter  which  does  not  constitute  ceeded  to  take  testimony  on  the  merits, 
a  bar.  but  which  will  be  considered  in  Fischer  v,  Wilson,  16  Slatchf.  (U.  S.) 
determining  the  relief  to  be  granted,  is  220;  s.  c,  4  Bann.  &  Ard.  Pat.  Cas.  228; 
proper  to  be  set  up   in  the    answer,  s.  c,  16  Pat.  Off.  Gaz.  455. 
Sun  Vapor  Street  Light  Co.  v.  Cedar  If  a  replication    is   sufficient    other 
Rapid,  39  Fed.  Rep.  698.  tnatter  will   be  treated   as   surplusage 
Apparently   where   a  sufficient    de-  merely.     Wren  v.  Spencer   etc.  Mfg. 
fense  has  been   set  up  once,  a  new  de-  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  61;  s.  c, 
fense  cannot  be   made.     Consolidated  x8  Pat.  Off.  Gaz.  857. 
Electric  Light  Co.  v.  Brush  etc.  Elec-  Form  of  Plea. — See  Wheeler  v.  Me- 
tric Light  Co.,  22  Blatchf.  (U.  S.)  206.  Cormick,  8  Blatchf.  (U.  S.)  267. 

1-  Foster's  Federal  Practice,   ^  153,  Elfoet  of  Decree  on  Plea. — See  Keller 

^d    cases    thfere    cited.     Graham    v,  v.  Stolsenbach,  20  Fed.  Rep.  47;  s.  c, 

*^"on,  4  Cliff.  (U.  S.)  88;  s.  c,  5  Fish.  27  Pat.  Off.  Gaz.  209. 

Pit  Gas.   t;  Steam  Gauge  etc.  Co.  v.  Bepllcatlon  to  a  Plea. — A  replication 

JfcRoberts,  26  Fed.  Rep.  765;  Stirratt  to  a  plea  admits  its  sufficiency  both  in 

V,  Excelsior  Mfg.  Co.,  44  Fed.   Rep.  form   and   substance.    Bean  V.  Clark, 

142.  40   Pat.   Off.   Gaz.   1^54;   Birdseye  .v. 

A  failure  to  except  and  to  move  to  Heilner,  26  Fed.  Rep.  147;  s.  c,  34  Pat. 

take  answer  of  files,  or  to  have  bill  Off.  Gaz.  139  2. 

taken  ^ro  confesso^  admits  the  answer  Bepllcatlon  to    Aniwer. — A   replica- 

to  be  sufficient.     Morris  v,  Kemphall  tion  to  an  answer  is  a  waiver  to  de- 

Mfg.  Co.,  20  Fed.  Rep.  121.  fects    therein   or    to    its    insufficiency. 

In  certain  cases,  exceptions  will  not  Wooster  v,  Muser,  20  Fed.  Rep.  i^. 

be  permitted  to  be  filed  without  leave.  8.  Doughty    v.   West,   2   Fish.   Pat. 

Allis  V,  Stowell,  10  Biss.  (U.  30  57-  Cas.    553;   Dental    Vulcanite    Co.    v. 


0  57- 
156,  157, 


2.  Foster's  Fed.  Practice,  JJ  156,  157,  Wetherbee,  3  Fish.  Pat.  Cas.  87;  s.  c,  3 

158,  159.  Cliff.  (U.  S.)  S55;  Babcock  etc.  Co.  v. 

Complainant  cannot  file  a  replication  Pioneer  Iron  Works,  34  Fed.  Rep.  338. 

after  trying  his  case  on  bill  and  answer.  Leave  to  amend  in  other  than  formal 

BuUinger  V.  Mackey,   14  Blatchf.  (U.  matters,  is  in  the  discretion  of  the  court. 

S.)  355.  Pentlarge   v,  Beeston,  4  Bann.  &  Ard. 

Complainant  /nay  be  allowed  to  file  Pat.    Cas.    23.    And    will    sometimes 

8  replication  nunc  fro  tunc  on  sufficient  only  be  granted  on  terms.     Underwood 

excuse.    Robinson     v,     Randolph,    4  v,  Gerber,  37  Fed.  Rep.  796. 

Bann.  k  Ard.  Pat.  Cas.  163.  4.  Brown  v.  Hall,  6  Blatchf.  (U.  S.) 

A  replication  cannot    make    out    a  401;  s.  c.,^  Fish.  Pat.  Cas.  531;  Roberts 

different  case.'     Burdell  v,  Denig,   15  v.  Ryer,  6  Fish.  Pat.  Cas.  293;  s.  c,  11 

Fed.  Rep.  397.    But  a  replication  con-  Blatchf.  (U.  S.)  11;  s.  c,  3  Pat.  Off. 

taining  a  general  traverse  and  special  Gaz.  550. 

matter  may   be  good  for  the  general  5.  India  Rubber  Comb  Co.  t/.  Phelpt, 

travene,  and  the  special  matter  be  dis-  8  Blatchf.  (U.  S.)  85;  s.  c,  4  Fish.  Pat« 
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Especially  a  fact  admitted  generally  will  not  be  allowed  to  be 
denied  by  an  amendment,'  nor  a  new  defense  dependent  wholly 
on  parol  evidence  be  permitted  to  be  set  up.' 

XVL  MOTIOITB. — Where  suits  are  brought  which,  in  reality,,  all 
embrace  the  same  cause  of  action,  the  court  will,  on  motion,  con* 
solidate  them : '  or  where  the  pleadings  contain  scandal  or  imper- 
tinence, the  court  will,  on  motion  or  exception,  cause  the  same  to 

be  stricken  out.* 

• 

Cas.  315;    Rumford  Chemical  Works  8.   India     Rubber    Comb     Co.     n; 

V.  Hecker,  a  Bann.  &  Ard.  Pat«  Cas.  Phelps,  8  Biatchf.  (U.  S.)  85;  a.  c,  4 

351;  Hitchcock  v.  Tremaine,  9  Biatchf.  Fish.  Pat.  Cas.  315.    Nor  of  any  alle- 

(U.  S.)  550;  s.  c,  5  Fish.  Pat.  Cas.  537;  gation  where  there  is  doubt  if  evidence 

8.  c,  1  Pat.  Off.  Gas.  633;  Richardson  can  be  procured  to  sustain  it.     Hicka 

V,  Crofl,  II  Fed.  Rep.  800;  s.  c,  20  Pat.  v.  Otto,  17  Fed.  Rep.  539. 

Off.  Gaz.  372;   Ruggles    v.  Eddjr,  11  An  assignee  of  a  patent  can  amend 

Biatchf.  (U.  S.)  524;  s.  c,  5  Fish.  Pat.  his  bill  by    introducing    a  claim    for 

Cas.  583;  Snow  v.  Tapley,  3  Bann.  &  damages  by  a  prior  infringement.    New 


Ard.  Pat.  Cas.  228;  s^  c,  i^  _Pat.  Off.    York    Grape    Sugar    Co.    v^  Buffalo 

',6 
K93;  s.  c,  II  Biatchf 
8.  c,  3  rat.  Off.  Gaz.  550.  would    virtually    make    a    new     suit. 


Gaz.  548;  Roberts  v,  Ryer,  6  Fish.  Pat.    Grape  Sugar  Co.,  20  Fed.  Rep.  50c. 
Cas.  293;  s.  c,  II  Biatchf.  (U.  S.)   11;     Nor  can  an  amendment  be  made  which 


Instead    of   amending,  defendant  is  Goodyear  f .  Bourn,  3  Biatchf.  (U.  S.) 

sometimes  permitted  to  file  a  supple-*  266. 

mental  answer.    Morehead  v.  Jones,  3  TIum  Wlian  Amendment  Can  Be  Hade. 

Wall.  Jr.  (C.  C.)  306.  —There  is  no  fixed  time  within  which 

Ooata     on     Amendment. — Upon     an  amendments  must  be  made;  they  can 

amendment  of  the  answer,  a  portion  of  be     made    even    after    final    hearing, 

the  costs  may  be  placed  on  the  defend-  Brown  v.  Hall,  6  Biatchf.  (U.  S.)  401; 

ant.     Morehead  v.  Jones,  7  Wall.  Jr.  s.  c,  3  Fish.  Pat.  Cas.  531. 

(C.  C.)  306;  Roberts  v.  Buck,  i  Holmes  Effect   of  Axnandment. — An    amend - 

(U.  S.)  224;  s.  c,  6  Fish.  Pat.  Cas.  325;  ment  does  not,  of  itself,  permit  the  ad- 

s.  c,  3  Pat.  Off.  Gaz.  268.  mission    of  testimony   which,   though 

I    Effect  of  Amendment  on  Admliiitoillty  admissible     under     the     amendment, 

of  Testimony. — An  amendment  to  an  would  not    be   admissible    under   the 

answer  will  not  make  testimony  ad-  original  answer.    Roberts  v,  Blake,  3 

missible  which  was  taken  under  ob-  Pat. '  Off.    Gaz.    268.      But   see  Rob- 

jection  before  the  answer  was  amended,  erts  v.  Ryer,  11    Biatchf.  (U.  S.)  11; 

Roberts  v.  Buck,   i    Holmes  (U.  S.)  Roberts  v.  Buck,   i   Holmes   (U.   S.) 

324;  s.  c,  6  Fish.  Pat.  Cas.  325;  s.  c,  3  224. 

Pat.  Off.  Gaz.  268.  8.  Different    suits    brought    for    in- 

Element  of  Bnrprlie  to  Plaintiff. — If  fringement  of  different  patents  which 

the  answer    contains  a  general  aver-  are  all  embraced  in  a  single  structure 

ment,  and  the  amendment  is  to  partic-  made  hy  defendant.    Deering   v,  Wi- 

ulartze  this  averment,  and  the  plaintiff  nona  Harvester  Works,  24  Fed.  Rep. 

will  not  be  taken  by  surprise,  the  de-  90.  - 

fendant  may  be  allowed  to  amend  even  4.  Miller  v.  Buchanan,  5  Fed.  Rep. 

at   final  hearing.    Brown    v.    Hall,    6  366. 

Biatchf.  (U.  S.)  401;  s.  c,  3  Fish.  Pat.  Admiaaion  of  Kanuliactnrer  to  Defend 

Cas.  531;  Roberts  v.  Ryer,  11  Biatchf.  Bnit. — A  manufacturer  will  be  admitted 

11;  s.  c,  3   Pat.  Off.  Gaz.  55;  s.  c,  6  to  defend   in  a  suit  brought  against  a 

Fish.  Pat.  Cas.  293.  purchaser  of  his  manufactured  device 

1.  Pentlarge  v.  Beeston,  15  Biatchf.  on  petition.     Curran    v.   St    Charles 

(U.  S.)  347;  s.  c,  4  Bann.  &  Ard.  Pat.  Car  Co.,  32  Fed.  Rep.  835. 

Cas.  23;  Morehead  v.  Jones,  3  Wall.  A  motion  to  extend  time  of  taking 

Jr.  (C.  C.)  306;   Ruggles  v.  Eddy,  11  testimony,  will  not  be  granted  where 

Biatchf.  (U.  S.)  524;  s.  c,  c  Fish.  Pat.  there  has  been  great  laches  on  part  of 

Cas.  581;   Webster  Loom  Co.  v,  Hig-  party  applying.    Dederick  v.  Farque- 

^ns,  13  Biatchf.  (U.  S.)  349;  s,  c,  16  har,     39     Fed.    Rep.    346;    Streat    v. 

Pat  Off.  Gaz.  665.  Steinam,  38  Fed.  Rep.  548. 
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ZVn.  Btidbvce — 1.  Answer  u  EvidenM. — The  sworn  answer, 
responsive  to  the  bill,  is  'evidence  as  in  other  eauity  cases,^  and 
an  answer  not  under  oath  is  evidence*  against  the  defendant  as 
an  admission,  and  the  averments  in  avoidance  must  be  proved.' 

2.  Prewixnption— (tf)  Relating  to  Patents. — The  patent  is 
frinta  fade  evidence  that  it  is  valid,  as  it  is  presumed  that  the  Com- 
missioner has  performed  his  duty,*  and  that  the  patentee  is  the 
inventor.*    A  patent  to  two, or  more  as  joint  inventors  involves  a 


1-  Woodworth  V.  Hall,  i  Woodb.  &  YorketcBrass  Co.,3Figh.Pat.Cas.43; 

M.  (U.  S.)  248;  s.  c,  2  Robb.  Pat.  Cas.  Sands  v.  Wardwell,  3  Cliff.  (U.  S.)  277; 

^95;   Hovejr  v.  Stevens,  i   Woodb.  &  Healing  Co.  v.  Dnimmond,  3  Bann.  & 

'^.  (,\J.  S.)  290;  8.  c,  2  Robb  Pat.  Cas.  Ard.  Pat.  Cas.  138;  Union  Stone  Co. 

i^lQ.  v.  Allen,  Z4  Fed.  Rep.  353;  Tilghman 

Dut  the  denial  of  infringement  must  v.  Werk,  i  Bond.  (U.  S.)  5x1;  s.  c,  2 

be  positive.     Goodyear    v.    Berry,  2  Fish.   Pat.  Cas.  229;    American    Bell 

Bond   (U.  S.)   189;  8.  c,  3  Fish.  Pat.  Teleph.  Co.  r.  Globe  Teleph.  Co.,  31 

Cas.  439;  Poppenhusen  v.  New  York  Fed.   Rep.  729;    Byerly   v.   Cleveland 

etc  Comb  Co.,  4  Blatchf.  (U.  S.)   185;  Linseed  Oil  Works,  31   Fed.  Rep.  73^ 

«.c.,2  Fishei*  Pat.  Cas.  74.  Good  v.  Baily,  33  Fed.  Rep.  42;  s.  c, 

If  the  denial  of  novelty  in  the  ans-  41    Pat.  Off.'  Gaz.    935;     Osborne    v. 

wer  is  positive  and  under  oath  it  requires  Glazier,  31  Fed.  Rep.  402;    American 

more  than  the  testimony  of  one  witness  Box  Mach.  Co.  i/.  Day,  32  Fed.  Rep. 

to  establish  infringement.     Hovey   v,  58 s;  Bostockv.  Goodrich,  21  Fed.  Rep. 

Stevens,  1  Woodb.  (U.  S.)  290.  316;    McMillin  v,  Vicksburg   Anchor 

*■  Smith  V.  Potter,  3  Wis.  432.  Line,  22  Fed.  Rep.  169;  Celluloid  Mfg. 

3.  Hoflfheins  v.  Brandt,  3  Fisher.  Pat.  Co.  v.  Chrolithion  Collar  ptc.  Co.,  23 

Cm.  218.  Fed.  Rep.  397;  Adams  etc.  Mfg.  Co.  tK 

A4ttlMlons In  Anawer. — An  admission  Rathbone,  26  Fed.  Rep.  262;  American 

in  the  answer  is  not  waived  by  taking  Box  Mach.  Co.  v.  Day,  32  Fed.  Rep. 

Ijtimony  on    the   subject.     Jones  v.  ^85;  Konold  v,  Klein,  3  Bann.  &  Ard. 

Morehead,  1  Wall.  (U.  S.)  155.  Pat.   Cas.  226;    Wayne   v.  Holmes,  i 

And  a  disclaimer  of  desire  to  con-  Bond  (U.  S.)  27;  s.  c,  2  Fish.  Pat.  Cas. 

festthepatent,  is  an  admission  warrant-  20;  McClure  v.  Jeffrey,  8  Ind.  74;  Mc- 

^^  a  decree  in  sustaining  the  validity.  Bride  v.  Grand  Ue  Tour  Plow  Co.,  40 

of  the  patent  and  finding  infringement.  Fed.  Rep.  162;  Mesker  v,  Thaener,  4a 

Globe  Nail  Co.  v,  Superior  Nail  Co,  27  Fed.  Rep.  329. 

Fed.  Rep.  454.  The  presumption  of  validity  has  been 

4.  Potter  V.    Holland,    i    Fish.   Pat.  held  to  arise  also  from  the  o^th  of  the 

Cas.  382;  6.  c,  4  Blatchf.  (U  S.)  238;  inventor  filed  with  the  application.     In 

Magic  Ruffle  Co.  v,  Douglass,  2  Fish,  re   Wagner,  i    MacArthur    Pat.    Cas'. 

Pat.  Cas.  330;  8.  c,  5  Blatchf.  (U.  S.)  510. 

lu;  Lowell  v.  Lewis,  1  Mason  (U.  S.)  5.  Serrell  v.  Collins,  i  Fish.  Pat.  Cas. 
102;  8.  c,  I  Robb  Pat.  Cas.  121;  Cox  289;  Conover  v,  Rapp,  4  Fish.  Pat. 
r.  Griggs,  2  Fish.  Pat.  Cas.  174;  s.  c,  1  Cas.  S7;  Forbes  v.  Barstow  Stove  Co., 
Bias.  (U.S.)  362;  Clark  Patent  etc.  Co.  2  Cliff.  (U.S.)  379;  Roberts  r.  Harn- 
f.  Copeland,  2  Fish.  Pat.  Cas.  221;  den,  2  Cliff.  (U.  S.)  500;  Goodyear 
Poppenhusen  v.  New  York  etc.  Comb  Dental  etc.  Co.  v,  Gardner,  4  Fish.  Pat. 
Co.,  2  Fish.  Pat.  Cas.  62;  Waterman  r.  Cas.  224;  s.  c,  2  Cliff.  (U.  S.)  408; 
Thompson,  2  Fish.  Pat.  Cas.  461 ;  Allen  Knight  r.  Baltimore  etc.  R.  Co.,  i  Taney 
p.  Hunter,  6  McLean  (U.  S.)  303;  (U.  S.)  106;  s.  c,  3  Fish.  Pat.  Cas.  i; 
Aldcn  v.  Dewy,  x  Story  (U.  S.)  330;  Sherman  v.Champlain  Transp.  Co.,  31 
s.  c,  2Robb  Pat.  Cas.  17;  Brooks  v.  Vt.  162;  Ayling  v.  Hull,  2  Cliff.  (U. 
Jenkins,  3  McLean  CU.  S.)  432;  Hein-  S.)  494;  Whipple  v.  Baldwin  etc.  Mfg. 
rich  V.  Luther,  6  McLean  (U.  S.)  345;  Co.,  a  Fish.  Pat,  Cas.  29;  Bierce  v, 
Wayne  v.  Holmes,  1  Bond  (U.  S.)  27;  Stocking,  77  Mass.  174;  Brooks  v.  Jen- 
Wood  worth  v.  Rogers,  3  Woodb.  &  M.  kins,  4  McLean  (U.  S.)  432;  Ashcroft 
(U.  S.)  isj;  Hudson  v.  Draper,  4  Cliff,  v.  Cutter,  6  Blatchf.  (U.  S.)  511 ;  Par- 
(U.  S.)  178;  8.  c^  4  Fish.  Pat.  Cas.  253;  ham  v.  American  Button  etc.  Mach. 
Waterbury  etc  Brass.    Co.    v.    New  Co.,  4  Fish.   Fat   Cas.  468;  Earle  v. 
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presumption  that  they  were  such.*  A  patent  is  presumed  to 
correspond  with  the  application,*  and  there  is  a  slight  presump- 
tion that  a  person  having  a  subsequent  patent  is  not  an  infringer.' 
{b)  Presumption  of  Non-infringement. — The.  presumption 
of  innocence  raises  the  presumption  of  non-infringement  by  the 
defendant.* 

Sawrer,  4  Mason  (U.   S.)  i;  8.  c,  i  R«p.458;s.  c,  39  Pat  Off.  Gaz.  1083. 

Robb  Pat.  Cas.  491 ;  Whitney  v.  Em-  A   foreign    patent    to   the  American 

mett,   X   Baldw.   ( U.   S.)  303 ;  8.  c,  i  patentee  jointly  with  another,  does  not 

Robb  Pat.  Cas.  567;   Brodie  v,  Ophir  shift  the  burden  of  proof.    Hoe  v.  Cot- 

etc.   Min.   Co.,  5  Taney   (U.S.)  608;  trell,   17   Blatchf.  (U.  S.)  546;  s.  c,  i 

Masury  v,  Tiemann,  8  Blatchf.  (U.  S.)  Fed.  Rep.  597;   s.  c,  c  Bann.  &   Ard. 

436 ;  8.  c,  4  Fish.  Pat  Cas.  524;  Tomp-  Pat  Cas.  256 ;  s.  c,  10   Pat.  Off.  Gaz. 

kins  v.  Gaee,  2   Fish.    Pat  Cas.  577 ;  59. 

Konoid  V  Klein,  3  Bann.  &  Ard.  Pat  2.  Webster  Loom  Co.  v.   Higeins, 

Cas.  26;   Sands  v,  Wardwell,  3  Cliff.  105  U.  S.  580;  s.  c,  21  Pat  Off.  Gaz. 

(U.  S.)  277;  Green  v.  French,  11   Fed.  2031. 

Rep.  591 ;  8.  c,  21  Pat.  Off.  Gaz.  1351 ;  Praiumiition  of  Titian — ^There    is    a 

Magic  Ruffle  Co.  v.   Douglas,  2  Fish,  presumption  that  the  owner   of    the 

Pat.  Cas.  330;  Sewall  v,  Jones,  91  U.S.  patent  has  not  parted  with  any  of  his 

171 ;  s.  c,  9  Pat  Off.  Gaz.  47;   Crouch  rights.    Watson  v.  Smith,  7  Fed.  Rep. 

V,    Spear,  i   Bann.   &  Ard.   Pat  Cas.  350;  s.c.,20  Pat.  Off.  Gaz.  300. 

X45;  s.  c,  6   Pat  Off.  Gaz.  187;  Hawes  8.  Coming  v.  Burden,  15   How.   (U. 

1/.  Antisdel,  2   Bann.  &  Ard.  Pat   Cas.  S.)  252 ;  American  Pin  Co.  v.  Oakville 

xo;8.  c.,8  Pat   Off.  Gaz.  685;   Taylor  Co.,  3  Blatchf.  (U.  S.)  190;   Steams  v. 

V,  Wood,  12   Blatchf.  (U.  S.)  110;  s.  c,  Barrett,  1   Mason  (U.  S.)  153;   s.  c,  i 

I  Bann.  &  Ard.  Pat  Cas.  270 ;  s.  c,  8  Robb  Pat  Cas.  97 ;  Smith  v.  Woodruff, 

Pat  Off.  Gaz.  90;   Patterson  v.  Duff,  i  Mc Arthur  (U.  S.)  459;  s.  c^  6  Fish. 

30  Fed.  Rep.  641 ;  Rogers  f.  Beecher,  Pat.  Cas.  476;  s.  c,    4  Pat   Off^  Gaz. 

3  Fed.  Rep.  639;    Eclypse  Mfg.  Co.  v.  635 ;  Westlake  v.  Carter,  6   Fish.   Pat. 

Adkins,  44  Fed.  Rep.  280.  Cas.  519;  s.  c,  4    Pat  Off.    Gaz.  636; 

This   PreBomption    BtrengtLanad    by  Trader  v,  Missmore,  i   Bann.  &  Ard. 

Bztenslon. — Cook  v.    Ernest,   5   Fish.  Pat  Cas.  639 ;  s.  c,  7  Pat  Off.  Gaz.  385 ; 

Pat  Cas.  396;  s.  c,  2  Pat  Off.  Gaz.  89.  New  York  Rubber  Co.  v.  Chaskel,  9 

Date  of  Presumption  of  NoTelty. — Pre-  .  Pat  Off.  Gaz.  923. 

sumption  of  novelty  relates  back   to  Other   FroinmptlozLa  ArialBg  Ont    of 

time  of  invention.    Klein  v,  Russell,  Patent. — That  the  date  of    application 

19  Wall.  (U.  S.)  433.  was  the  date  of  grant     Worley  v.  Lok- 

Babuttal  of  Freiumptlon. — To   over-  er  Tobacco  Co.,  104  U.  S.  340;  s.  c,  21 

throw  the   presumption  arising   from  Pat.  Off.  Gaz.  559. 

the  patent,  the   proof   must  be   clear.  That  the  patent  unlimited  on  its  face 

Magic  Ruffle  Co.  v,  Douglas,  2    Fish,  is  not  to  be  limited  by  a^prior  foreign 

Pat.  Cas.  330;  Crouch  f.  Spear,  I  Bann.  patent   to  same  inventor.    American 

&  Ard.  Piit.  Cas.  145;  s.  c,  6  Pat.  Off.  etc.  Boring  Co.x;.  Sheldon,  17  Blatchf. 

Gaz.  187;    Rogers  v,   Beeche,  3   Fed.  (U.  S.)  303;.s.  c,  4  Bann.   &  Ard.  Pat 

Rep.  639 ;  Miller  v.  Smith,  5  Fed.  Rep.  Cas.  603. 

359;  s.  c,  18  Pat.   Off.  Gaz.   1047;  Stil-  4.  Union  Sugar  Refinery  f.  Mathie- 

well  etc.  Mfg.  Co.  v,  Cincinnati   Gas  son,  3  Cliff.  (U.  S.)    639;  s.  c,  2    Fish. 

Light  etc.  Co.,  i  Bann.  &  Ard.   Pat  Pat  Cas.  600;  Bell  v.  Daniels,  i  Bond 

Cas.  610;  s.  c,  7  Pat  Off.  Gaz.  829.  (U.  S.)  212 ;  s.  c,  i  Fish.  PatCas.  372; 

1.  Worden  v,  Fisher,  11    Fed.  Rep.  Forbes  v,  Barstow  Stove   Co.,  2  Cliff. 

505 ;  8.  c,  21  Pat.  Off.  Gaz.  1957 ;  God-  (U.  S.)  379;  Hudson  v.  Draper,  4  Fish, 

fried  v.  Brewing  Co.,  5  Bann.  &  Ard.  Pat  Cas.  256;  s.  c,  4  Cliff.  (U.  S.)  178; 

Pat  Cas.  4 ;  8.  c,  17  Pat.  Off.  Gaz.  675;  Francis  v.  Mellor,  5  Fish.  Pat  Cas,  153 ; 

Hotchkiss  V,  Greenwood,  4  McLean  s.  c,  i  Pat.  Off.  Gaz.  ifi ;  Price  v.  Kel- 

(U.    S.)  456;    Consolidated    Bunging  ley,  20    Pat.    Off.  Gaz.   1452;  Lehigh 

Apparatus  v.  Woerle,    29    Fed.  Rep.  Valley  R.   Co.  v.   Mellon,  104  U.  S. 

449 ;  s.  c,  38  Pat.  Off.  Gaz.  1015.  x  12 ;  s.  c,  20  Pat.  Off.  Gaz.  1891 ;  Dixon 

Similarly  of   a  patent  to  a  sole  in-  t;.  Moyer,  i  Robb  Pat  Cas.  324 ;  s.  c, 

ventor.     Fuetz  v.  Bransford,  31  Fed.  4  Wash.  (U.  S.)  68;  Roger  v,  Chicago 
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3.  Jodieial  Hotioe.  —  The  court  will  take   notice  of  scientific 

matters  of  common  knowledge.^ 

* 

Mfg.  Co.,  20  Fed.  Rep.  853;  Mallorjr  Pat.  Cas.  taS.     The  use  of  water  to  rc- 

Mfg.  Co.  V.  Hickok,  25  Fed.  Rep.  827;  move  obstructions   in    sinking    piles. 

American  etc  Purifier  Co.  v.  Atlantic  Knapp  v,  Benedict.  26  Fed.  Rep.  627. 

Milling  Co.,  4  Dill.  (U.  S.)  100;  s.  c,  See  also  Terhune  v.  Phillips,  99  U.  S. 

1  Bann.  &  Ard.  Pat.  Cas.  148;  s.  c,  15  592;  Quirolo  v.  Ardito,  17  Blatchf.  (U. 

Pat  Oflf.  Gaz.  467;  Hayden  v.  Suffolk  S.)  400;  Snow  v.  Taylor,  14  Pat.  Off. 

Mfg.  Co.,  4  Fish.  Pat.  Cas.  86.  Gaz.  861;  Anson  v.  Woodbury,  12  Pat. 

Where  the  evidence  of  infringement  Off.  Gaz.  1;  King  t;.  Gallun,  loj  U.  S. 

is  not  clear  it  is  insufficient.     Hill  v,  99;  s.  c,  25  Pat.  Off.  Gaz.  980;  Slawson 

Holyoke  Envelope  Co.,  30  Fed.  Rep.  v.  Grand  St.  etc.  R.  Co.,  107  U.  S.  649; 

623;  Rcay  V.  Rau,  15  Fed.  Rep.  749.  s.  c,  24  Pat.  Off.  Gaz.  99;  Torrent  etc. 

What  is  held  sufpcient  evidence  of  Lumber  Co.  v.  Rodgers,  xi2  U.  S.  659; 

Infringement.    Kiesele  v,  Haas,  32  Fed.  s.  c,  30  Pat.  Off.  Gaz.  449;  Phillips  v. 

Rep.  794;    Dryfoos    v.    Friedman,  2X  Detroit,  1 11    U.  S.  604;  Reed  v.  Law- 

BUtohfrs63;   s.  c,  18  Fed.  Rep,  824;  rence,  29  Fed.  Rep.  915. 
Peterson  v,  Simpkins,  25  Fed.  Rep.  486;        The  court  will  consider  scientific  facts 

Spring  V.  Domestic  Sewing  Mach.  Co.,  of  general  knowledge  when  the  bill  is 

o  Fed.  Rep.  505;  Woven  Wire  Mattress  demurred  to  for  want  of  novelty  in  the 

Co.  V.  Wire  Bed  Co.,  8  Fed.  Rep.  87;  pat^t.     New  York  Belting  Co.  v.  New 

Fischer   v.    Hayes,  6    Fed.    Rep.  86;  Jersey  Car  Spring  etc.  Co.,  30  Fed.  Rep. 

Fischer  v.  O'Shaughnessey,  6  Fed.  Rep.  78c. 

92;  Gear  v.  Fitch,  3  Bann.  &  Ard.  Pat.        It  will   take  judicial  notice  of  things 

Cas.  573;  s.  c,  16  riat.  Off.  Gaz.   123 1;  in  common  use  in  such  case.     West  v. 

Union  Paper  Bag  Mach.  Co.  v,  Binney,  Rae,  38  Fed.  Rep.  45. 
5  Fish.  Pat.  Cas.  166;  Eastman  v.  Bod-        And  may  declare  the  patent  invalid, 

fish,  I  Story  (U.  S.)  528;    Colleng  v.  Fougeres  v.  ^urbarger,  44  Fed.  Rep. 

Jackson,  45  Fed.  Rep.  639;  Schneider  292;    Nicodemus  v.  Frazier,   19    Fed. 

V,  Missouri    Glass  Co.,  36  Fed.  Rep.  Rep.  260. 
582.                                            '  But  will  not  do  so  in  a  doubtful  case. ' 

Bardsn  of  Proof  WlMn  Bhlftad. — The  Standard  Oil  Co.  v.  Southern  Pac.  R. 

burden  of  proof  is  shifted  to  the  com-  Co.,  42  Fed.  Rep.  295.  , 

plainant  to  establish  a  prior  invention.         Where  an  article  required  some  time 

when  an  invention   prior  to  the  date  of  to  get  on  the  market,  the  ^urt  will  pre- 

application.  Thayer  v.  Hart,  22  Blatchf.  sume  that  in  due  course  of  business  it 

(U.  S.)  229.  took  some  time  to  produce  the  articles 

Burden  of  proof  is  on  defendant  to  before  they  were  found  on  the  market, 

show  non-infringement  when  the  court  Wen  v.  Morden,  21-  Fed.  Rep.  243. 
was  satisfied  that  the  devices  were  the        That  the  file  wrapper  is  frequently 

same.    National    Hat  Pouncing  Mach.  altered   in    the   Patent  Office.     Hoe  v. 

Co.  V.  Thorn,  25  Fed.  Rep.  496.  Kahlter,  23  Blatchf.  (U.  S.)  354. 

Other  Misceilaiieoiw  Presmnptiou. —        Of  What  the  Court  Will   Not  Tako 

That  mechanics  who  take  out  a  patent  Judicial    Notice. — The  Model  of  an  in- 

or  build  a  machine  are  conversant  with  vention.     Everett  v,  Thatcher,  3  Bann. 

the    state    of   the    art.     Crompton    c  &  Ard.  Pat.  Cas.  435. 
Knowles,   7   Fed.   Rep.   204;  James  v.        Of  matters  of  science,  not  strictly  of 

Campbell,  104  U.  S.  356.  common    knowledge.     Kaolatvpe    En- 

1.  That  iron  and  steel  may  be  sue-  graving  Co.  v.  Hoke,  30  Fed.  kep,  444. 

cessfully  welded  without  a  flux.     Need-  Of  Facts  of  which  experts  differ.     St. 

ham  V.  Washburn,  7  Pat.  Off.  Gaz.  749.  Louis  Gas  Light  etc.  Co.  v.  American 

The  existence  of  the  common   forms  of  F.  Ins.  Co.,  33  Mo.  App.  348.     See  also 

ice  cream  freezers.     Brown  v.  Piper,  91  Finger  v.  Kingston  (Supreme  Ct.),  9  N. 

U.  S.  37;  8.  C-,  10  Pat.  Off.  Gaz.  417.  Y.  Supp.  175. 

The  ordinarv  construction  of  sewer  Of  What  It  Will  Tako  Judicial  Notice, 
traps.  McKioskey  v,  Dubois,  8  Fed.  — Of  the  meaning  of  the  word  "whisky." 
Rep.  710;  6.  c,  19  Blatchf.  (U.  S.)  205;  Frese  v.  State,  23  Fla.  267. 
s.  c,  19  ]^t  Off.  Gaz.  1286.  Marking  Of  the  existence  and  construction  of 
out  soles  on  leather  so  that  they  would  grain  elevators  at  a  certain  date.  Rich- 
fit  with  each  other  and  save  material,  ards  v,  Michigan  etc.  R.  Co.,  40  Fed. 
Walker  v,  Rawson,  4  Bann.  &  Ard.  Rep.  165. 
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4.  Documentary  Evidence— (tf)  Certified  Copies.  —  Certified 
copies  of  patents  and  other  papers  in  thfe  Patent  Office  are  evi- 
dence  in  the  same  manner  as  the  original  should  be.^ 

(*)  Other  Documents.— In  the  case  of  other  documents  the 
ordinary  rules  of  evidence  are  applied.* 

(c)  File  Wrapper  and  Contents.— The  file  wrapper  and  its 
contents  containing  the  correspondence  between  the  Patent  Office 
and  the  applicant  may  be  put  in  evidence  as  part  of  the  res  gesta 
and  used  to  aid  in  the  construction  of-  the  patent  and  for  other 
purposes.* 

Of  the  shape,  size  and  construction        AdmlaalozLa. — Evidence  produced   by 

of   uncommon    wagon    axles.     Stude-  a  party  at  the  preliminary  injunction 

baker  etc.  Mf?.  Co.  v.  Illinois  Iron  etc.  motion,  is  evidence  for  the* other  party 

Co.,  4a  Fed.  Rep.  52.  as  admission   of  the  party.     Western 

1.  U.  S.  Rev.  Stats.,  ^J  882,  883,  884;  Union  Tel.  Co.  r.Baltintore  etc.  R.  Co., 
Foster's  Fed.  Practice,  \  268  and  cases  26  Fed.  Rep.  55. 

there  cited;  Peck  t;.Farrington,  9  Wend.  Amending  a    subsequent    patent  bv 

(N.  Y.;  44.  defendant  to  avoid  the  patent  sued  on,  Cs 

A  certified  copy  of  a  restored  draw-  an    admission    of   the  validity  of  that 

ing  is  evidence.    Emerson  v,  Hogg,  a  patent.     Sugar    Apparatus    Mfg.    Co. 

Blatchf.  (U.  S.)  I.  V.    Yaryan    Mfjgr.  Co.,  43    Fed.   Rep. 

Also  a   certified  copy  of  an  assign-  140. 

ment.    Brooks  v,  Jenuns,  3   McLean  An  exhibit  filed  in  a  case  in  pencil, 

(U.  S.)  432.  will  not  be  compelled  to  be  changed  to 

A  certified  copy  of  a  surrendered  and  an  ink  one,  on  motion  of  opposing  party, 

cancelled  patent,  is  competent  evidence  Tutman  v.  Watson   Mfg.  Co.,  44  Fed. 

to  prove  prior    invention.     Delano  v.  Rep.  429. 

Scott,  I  Gilp.  (U.  S.)  489;  s.  c,  X  Robb  A   prior  pending    application  is  eW- 

Pat.  Cas.  700.  dence   on   the  question   of  priority    of 

Speelflcatloni. — See  Davis  v.  Gray,  17  invention.     Westinghouse  v.  Chartiers 

Ohio  St.  330.     See  Marsh  v.  Nichols,  Vallev  Gas  Co.,  43  Fed.  Rep.  582. 

128  U.   S.  rx)8;  Tinker  v.  Wilbur  etc.  8.  Allen  v.  Blunt,  2   Woodfb.  &  M. 

Mfg.  Co.,  I  Fed.  Rep.  138;  s.c,  5  Bann.  (U.  S.)  121;  s,c.,a  Robb  Pat.  Cas. 530; 

&  Ard.  Pat.  Cas.  92.  Pike   v.   Potter,  3  Fish.  Pat.  Cas.  55; 

As  to  foreign  patenti,  see  Schoerken  Goodyear  Dental  etc.  Co.  v,  Davis,  X02 

V,  Swifl  etc.  Mfg.  Co.,  19 'Blatchf.  (U.  U.  S.  222;  s.  c,   19  Pat.  Off.  Gaz.  543; 

S.)  209;  s.  c,  7  Fed.  Rep.  469;  s.  c,  19  Pettibone  v.  Derringer,  4    Wash.  (U. 

Pat.  Off.  Gaz .'493;  i  Peck  v.  Farrington,  S.)  215;  s.  c,  i   Robb    Pat.  Cas.  152; 

9  Wend.  (N.  Y.)  4^;  Ex  parte  Trotter,  Suiter  v.  Robinson,  119  U.  S.  630;  s.  c, 

32  Pat.  Off.  Gaz.  1603.  38  Pat.  Off.  Gaz.  230. 

As  to  dlsclaimsrs,  see  Foote  v,  Silsby,  We  do  not  mean  to  be  understood  as 

1  Blatchf  (U.  S.)  445.  asserting  that  any  correspondence  be- 

2.  Minute  Books  of  Corporation. —  tween  an  applicant  and  the  Commis- 
Pennock  v.  Dialogue,  4  Wash.  (U.  S.)  sioner  of  Patents  can  be  allowed  to  cn- 
^38;  s.  c,  2  Pet.  (U.  S.)  i;  s.  c,  i  Robb.  large,  diminish  or  vary  the  language  of 
Pat.  Cas.  466,  542.  A  French  patent  a  patent  afterwards  issued.  Undoubt- 
certified  by  a  "Directeur  de  la  Con-  edly  a  patent  like  any  other  written 
servatoire  National  des  Arts  et  Metiers  instrument,  is  to  be  interpreted  by  its 
de  la  France,"  under  seal  of  Minister  of  own  terms;  but  when  a  patent  bears 
Agriculture  and  Commerce,  and  Min-  on  its  face  a  particular  construction,  in- 
ister  of  Foreign  Affairs,'  is  admissible  asmuch  as  the  specification  and  claim 
under  the  statute.  Schoerken  v,  Swifl  are  in  the  words  of  the  patentee,  it  is 
etc.  Mfg.  Co.,  19  Blatchf.  (U.  S.)  209;  reasonable  to  hold  that  such  a  construe- 
8.  c,  7  Fed.  Rep.  469;  s.  c,  19  Pat.  On.  tion  may  be  confirmed  by  what  the 
Gaz.  1493.  patentee  said   when  he  was  making  his 

Receipts. — Burdell  v.  Dewy,  92  U.  S.  application.    The    understaitiing  of  a 
716.  party  to  a  contract  has  always  been  re- 
Sealed    instruments      coi^sideration.  garded  as  of  some  importance  in  its  in- 
Day  V,  Hartshorn,  3  Fish.  Pat.  Cas.  32.  terpretation.    Goodyear  Dental  etc.  Co. 
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6.  Briiibit»--<tf)  Prior  Devices.— Devices  prior  to  the  pat- 
entee's invention  may  be  introduced  into  evidence  and  are  relevant 
with  reference  to  the  question  of  novelty  of  the  complainant's 
patent,*  or  of  public  use.* 

(i)  Model  of  the  Invention.— A  model  of  the  invention  is 
evidence  to  determine  whether  it  involves  patentable  novelty* 
and  infringerqent.* 

6.  Expert  Evidence — (d)  Relevancy. — Expert  evidence  in  pat- 
ent cases  is  relevant  to  determine  the  meaning  of  the  terms  of  the 
art,^  the  identity  or  dissimilarity  of  mechanical  structures,^  or  of 
principle.'' 

(J))  Irrelevancy. — Expert  evidence  is  not  relevant,  to  deter- 
mine  a  question  of  law,^  to  determine  a  question  of  fact,^  or  on  a 

V.  Davis,  X03  U.  S.  222;  s.  c,  19  Pat.  s.  c,  1   Fish.  Pat.  Cas.  397;  Many  9. 

Off.  Gaz.  543.  Sizer,  i   Fish.  Pat.  Cat.   17;  Ingefs  v. 

Vol  Eridenee. — The  report  of  the  ex-  Mast,  6  Fish.  Pat.  Cas.  415.    And  gen- 

aminer  and  the  decision  of  the  Commis-  erally  a  knowledge  of  the  art.    John- 

sioner  upon  the  question  of  an  extension  son  v.  Root,  x  Fish.  Pat.  Cat.  551. 

IS  not  evidence  of  the  invaliditj^  of  the  The  consideration  of  the  patent  ap- 

original   patent.    McMahon  v.  Tyng,  plication  in  the  Patent  Office  is  expert 

14  Allen  (Mass.)  167.  testimony.      Westlake    v,    Cartter,    6 

When  a  patent  to  a  third  party  is  set  Fish.  Pat  Cas.  519. 

up  to  prove  prior  use,  the  lile  wrapper  6.  Coming  v.  Burden,  15  How.  (U. 

is  not  evidence  to  prove  that  the  inven-  S.)  252;  Barrett  *f.  Hall,  x  Mason  (U. 

tion  was  made  when  the  oath  was  taken.  S.)  447. 

lih  res  inter  alios,  Howes  v.  McNeal,  7.  Barrett  v.  Hall,  x  Mason  (U.  S.) 
4  Fed.  Rep.  X51;  s.  c,  5Bann.  &  Ard.  447;  s.  c,  x  Robb  Pat.  Cas.  207;  Con- 
rat  Cas.  77;  s.  c  x7  Pat.  Off.  Gaz.  799.  over  v.   Rapp,  4  Fish.   Pat.  Cas.  57; 

1.  Judson  V.  Cope,   x    Bond  (U.  S.)  Tillotson     v.    Ramsajr,    ^i     Vt.    309; 

327;  8.  c,  X  Fish.  Pat  Cas.  61^;  Miller  Tucker  v.  Spaulding,  13  Wall.  (U.  S.) 
V.  Smith,  5   Fed.  Rep.j59;  l^inger  r.  ^  453;  s.  c,  x  Pat.  Off.  Gaz.  X44. 

Walmslej,  i  Fish.  Pat  Caa.  55S.  The  admission  of  expert  evidence  is 

1  Carter  v.  Baker,  i   Sawj'.  (U.  S.)  in  the  discretion  of  the  court;  it  is  not 

512;  8.  c,  4  Fish.  Pat.  Cas.  404.  error  to  refuse  to  admit  it.    3  Rob.  on 

8.  Everett    v.  Thatcher,  3   Bann.  &  Pat.,  (  xo,  14. 

Ard.  Pat  Cas.  ^35;  s.  c:,  2  Flipp.  (U.  See    Pullman   v,  Baltimore  etc.   R. 

S.)  2J4;  8.  c  16  Fat  Off.  Gaz.  X046:  Co.,  4  Hughes  (U.  S.)  236;  s.  c,  5  Fed. 

Morns   v.   Barrett,    x    Bond   (U.   S.)  Rep.  72;  s.  c,  X9  Pat  Off.  Gaz.  224. 

254.  8.  Eh'  V.  Munson  etc.  Mfg.  Co.,  4  Fish. 

A  certified  copj  of  the  Patent  Office  Pat   Cas.  64;  Corning  v.  Burden,  15 

model  is  not  conclusive  evidence  of  the  How.   (U,  S.)  252;    Waterbury  Brass 

character  of   the  model.     Johnsen   v.  Co.   v.   New   York   etc.  Brass'  Co.,  3 

Beard,  2  Bann.  &  Ard.  Pat  Cas.  50;  Fish,  Pat.  Cas.  43;  Tompkins  v.  But- 

s.  c  8  Pat  Off.  Gaz.  435.  terfield,  33  Pat  Off.  Ga2.  758. 

4.  Evansv.  Hettick,  3  Wash.  (U.  S.)  9.  McMahon     v,    Tyng,   14     Allen 
408;  8.  c,  X  Robb  Pat.  Cas.  4x7;  Sey-  (Mass.)  167. 

mour  V.  Osborne,  i  Wall.  (U.  S.)  5x6;  Weight  of  Expert  BYldenoe. — Its  weight 
Smith  V.  Pearcc,  2  McLean  (U.  S.)  X76.  is  to  be  considered  by  the  jury.  Bar- 
But  exhibits  should  be  properly  ex-  rett  v.  Hall,  i  Mason  (U.  S.)  467; 
plained.  Miller  v.  Smith,  5  Fed.  Rep.  Carter  v.  Baker,  x  Sawy,  (U.  S.)  5x2; 
359;  «.  c,  x8  Pat  Off.  Gaz.  1047.  St.  Louis  Gaslight  Co.  v.  American  F. 

5.  Corning  v.  Burden,  X5  How.  (U.  Ins.  Co.,  33  Mo.  App.  348;  May  v, 
S.)  252;  Jackson  v.  Allen,  xao  Mass.  Fond  du  Lac  Co.,  27  Fed.  Rep.  69X. 
64;  Winans  v.  New  York  etc.  R.  Co.,  And  the  reasons  given  by  the  expert 
I  Fish.  Pat.  Cas.  213;  Day  v.  Stellman,  for  his  opinion  are  to  be  taken  into 
:  Fish.  Pat  Cas.  487;  Ely  v.  Monson  consideration.  Jordan  v.  Dobson,  a 
etc  Mfg.  Co.,  4  Fish.  Pat  Cas.  64;  Abb.  (U.  S.)  398;  Seymour  v.  Marsh, 
Cahoon  v.  Ring,  x  Cliff.  (U.  S.)  592;  9Phila  (Pa.)  380;  Parham  v.  American 
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mere  matter  of  speculation.^ 

7.  Evidence  of  the  State  of  the  Art — Evidence,  whether  of  ex- 
hibits* 

Buttonhole  Mach.  Co.,  4  Fish.  Pat.  Cas.  petent  expert.    Sugar  Apparatus  Mfg. 

468;   Johnson    v.  Root,   i    Fish.  Pat.  Co.  v.  Yaryan  Mfg.  Co.,  43  Fed.  Rep. 

Cas.  351;  United  States  Annunciator  140. 

etc.  Co.  V,  Sanderson,  3  Blatchf.  (U.  S.)  An  expert  only  can  give  opinion  evi- 

184;  B^n^  V.  Jeantet,  139  U.  S.68s.  dence.    Toohejr  v.  Harding,  4  Hughes 

1.  Judson  V.  Cape,  i  Bond  (C  S.)  (U.  S.)  253. 

327;  s.  c,  I  Fish.  Pat  Cas.  615.  Admlialftns  by  Bxptrtt. — The  admis- 

The  credibtlit/  of  an  expert  witness  sion  of  an  expert  against  the  interest  of 

is  a  question  of  fact  to  be  taken  in  con-  the  calling  party  is  conclusive  if  uncon- 

sideration  with  other  things.    Johnson  tradicted.     Wells  v,  Jaques,  x  Bann.  & 

f^.  Root,  I  Fish.  Pat.  Cas.  3C1;  Bierce  Ard.  Pat.  Cas.  60. 

V,    Stocking,    11     Gray   (Mass.)   171;  Bzpart  Hot  Indlspenaable. — An  expert 

Tucker  v.  Spaulding,  13  Wall.  (U.  S.)  need  not  be  called  to  show  an  infringe- 

4C3;  s.  c,  X  Pat.  On.  Gaz.  144;  May  v,  ment  where  the  case  is  clear.    Bostock 

Fond  Du  Lac, 27  Fed.  Rep.  691;  Car-  v.  Goodrich,  21   Fed.  Rep.  3x6;  Hayes 

ter  V,   Baker,   x    Sawy.   (U.   S.)   5x2;  v.    Bickelhoupt,    23    Fed.    Rep.    X83; 

United  States  Annunciator  etc.  Co.  v,  Doyle  v.  Spauldtng,  19  Fed.  Rep.  744. 

Sanderson,    3    Blatchf.    (U.    S.)    X84;  And    will    not    prevail    over    facts. 

Many  cases  could  be  cited;  the  prin-  Tilghman  i/.  Werk,  x  Bond  (U.  S.)  5x1; 

ciple  is  well  established.  s.  c,  2  Fish.  Pat.  Cas.  229;  Hudson  v. 

Various    criticisms    of  expert  testi-  Draper,  4  Cliff.  (U.  S.)   178;  s.  c,  4 

mony  in  patent  cases  which  may  be  of  Fish.  Pat.  Cas.  256;  Seymour  v.  Marsh, 

value,  are  given  in  tlw  following  cases:  6  Fish.  Pat.  Cas.  xx8;  s.  c,  2  Pat.  Off. 

Winans  v.  New  York  etc.  R.  Co.,  i  Gaz.  675. 

Fish.  Pat.  Cas.  213;  Conover  v.  Rapp,  The  court  may  call  an  expert  of  its 


4  Fish.   Pat.    Cas.    57;    Tilghman    v.    own  independent  of  those  summoned 

~    t.  Cas.  599; 
Leoisville   Cement   Co.,   6   Fish.  Pat.     Levinstein,  L.  R.,  Ch.  D.  (Eng.)  156; 


Mitchel,  4  Fish.  Pat.  Cas.  599;  King  v,    by    the    parties.     Analine    Fabrik    x\ 


Cas.  336;  s.  c,  4  Pat.  Off.  Gaz.  x8i ;  King  v,  Louisville  Cement  Co.,  6  Fish. 

Sargent  v.  Carter,  x    Fish.  Pat.  Cas.  Pat.   Cas.  336.   Or  examine   for  itself. 

277;   United    States  Annunciator   etc.  La  Baw  v,  Hawkins,  x   Bann.  &  Ard. 

Co.  r.  Sanderson,  3   Blatchf.  (U.  S.)  Pat.  Cas.  428;  s.  c,  6  Pat.  Off.  Gaz. 

184;  Barrett  v.  Hall,  i   Mason  (U.  S.)  724, 

44,7;  Adams  v.  Tones,  i  Fish.  Pat.  Cas.  Contradictory  expert  evidence  is  of 

527;  Cox  V,  Grigg,  1   Biss.  (U.  S.)  362  small    value.     Pullman     t>.    Baltimore 

s.  c,  2  Fish.  Pat.  Cas.  174;    Hofftieins  etc.  R.  Co.,  4  Hughes  (U.  S.)  236;  s*.  c, 

V,  Brandt,  3  Fish.  Pat.  Cas.  18;  Mid-  5  Fed.  Rep.  72;  s.  c,  X9  Pat.  Off.  Gaz. 

dlings  Purifier  Co.  v.  Christian,  4  Dill.  224. 

(U.  S.)  448;  Steam   Gauge  and   Lan-  A  decree  may  be  given  for  complain- 

tern  Co.  v.  Hame   Mfg.  Co.,  28  Fed.  ant  merely  on  the  expert  testimony,  if 

Rep.  618.  it  is  supported  by  models,  etc.     Tsh- 

What  Ii  a  Heohaxdeal  Expert. — An  eppe  v,  Bernheim,  42  Fed.  Rep.  59. 

expert  is    one  skilled   in    the  art    or  2.  Stevenson  v.  Macgowan,  30  Fed. 

science  to  which  his  opinion  or  judg-  Rep.  824;  American  Clay  Bird  v,  Ligo- 

ment    appertains.     Page    v.    Ferry,    i  wiski  Clay  Pigeon   Co.,  30  Fed.  Rep. 

Fish.  Pat.  Cas.  298.  466;  Geier  v,  Goetinger,  x  Bann.  &  Ard. 

Artisans  skilled  in  the  trade  to  which  Pat.  Cas.  553;  s.  c,  7  Pat.  Off.  Gaz.  563. 

the    patented      improvement    belongs.  Patenti. — Eachus  t;.  Broomall,  XX5  U. 

Allen  V,  Blunt,  3  Ston'  (U.  S.)  742;  S.  429. 

Page  V,  Ferry^  i  Fish.  rat.  Cas.  298.  But  a  scientific  work  cannot  be  of- 

Persons    conversant    with    scientific  fered  in  evidence  to  show  the  state  of 

mec}ianics   are  competent  though  not  the  art.     Westlake  v.  Cartter,  6  Fish, 

artisans.    Allen  v.  nlunt,  3  Story  (U.  Pat.  Cas.  519.    Nor  can  memoranda; 

S.)  742.  but  these  last  may  be  used  to  refresh 

The    president  of   a  manufacturing  the    memory  of  a  witness.    Jones    v. 

company   who  has  taken  out  patents  Wetherill,  x  Mac  Arthur's  Pat.  Cas.  404. 

and  is  familiar  with  the  art,  is  a  com-  A  Patent    Office  examiner  is  com- 
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or  oral,'  is  admissible  to  show  the  state  of  the  art*  at  the 
time  of  the  invention.  This  evidence,  provided  it  does  not  go  to 
establish  a  lack  of  novelty  in  the  complainant's  patent,  need  not 
be  given  notice  of  beforehand.  * 

8.  Evidenoe  of  Prior  Vie  or  Lack  Df  Novelty. — The  best  evidence 
of  prior  use  or  of  an  existence  of  a  patented  device  prior  to  the 
time  of  the  invention  by  the  patentee,  is  the  production  of  the 
device  itself  and  its  proper  identification.*  Th'e  testimony  of 
witnesses  who  have  seen  the  device  is  much  less  satisfactory,^  and 

Mtent  to  prove  what  documents  are  in  Bann.    &    Ard.    Pat.    Cas.    lo;  •.  c. 

Patent  Office.  Sone  v.  Palmer,  28  Mo.  8  Pat.  Off.  Gaz.  685;  Cornell  v.  Hy- 

559.  att,    I   Mc Arthur  Pat.  Cas.  423.    But 

L  Zane  v,  Loflfe,  2  Fed.  Rep.  229.  an  exception    exists    where    the  wit- 

An  expert  called  to  show  identity  nesses  testifying  would  ha%'e  been 
between  the  complainant's  invention  likely  to  have  known  of  the  prior  use 
and  defendant's  device,  cannot  be  re-  had  it  existed.  American  Ballastlog 
quested  not  to  go  into  the  state  of  the  Co.  v.  Cotter,  ix  Fed.  Rep.  728;  s.  c, 
art  American  Linoleum  Mfg.  Cg.  v,  21  Pat  Off.  Gaz.  X030;  Shirley  v,  San- 
Union  Linoleum  Co.,  44  Fed.  Rep.  755.  derson,  8  Fed.  Rep.  905. 

S.  Dunbar  v.  Meyers,  94  U.  S.  107;        0.  Hawes  v,    Antisdel,    2   Bann.  8c 

I.  On  XI  Pat.  Off.  Gaz.   35;    Zane   v,  Ard.  Pat.  Cas.  xo;  s.  c,  8  Pat.  Off.  Gaz. 

Loffe,  2  Fed.  Rep.  220;  Nashua  Lock  688;   Sinclair   v.  Backus,  4  Fed.  Rep. 

Co.  V,  Norwich  Lock  Mfg.  Co.,  32  Fed.  539;  s.  c,  5  Bann.  &  Ard.  Pat.  Cas.  8x; 

Rep.  87;  Ausable  Horse  Nail  Co.  v,  s.  c,  17  Pat  Off.  Gaz.  X503;  Green  v. 

Essex  Horse  Nail  Co.,  32  Fed.  Rep.  94.  French,  xx  Fed.  Rep.  591;  s.  c,  21  Pat 

3.  Zane  v,  Loffe,  2  Fed.  Rep.  229;  Off.  Gaz.  1351;  Woven  Wire  Mattress 
Gricr  V.  Wilt,  120  U.  S.  4x2;  Eachus  v.  Co.  v.  Wire  Bed  Co.,  8  Fed.  Rep.  87; 
Bromall,  xxc  U.  S.  429;  Vance  v.  Zane  r.  Peck,  9  Fed.  Rep.  xoi;  Wash- 
Campbell,  X  Fish.  Pat.  Cas.  483;  Brown  burne  etc.  Mfg.  Co.  v.  Harsh,  xo  Biss. 
V.  Piper,  9X  U.  S.  37;  Westlake  v,  (U.  S.)  68;  s.  c,  4  Fed.  Rep.  900;  s.  c, 
Cartter,  6  Fish.  Pat.  Cas.  519;  s.  c,  4  19  Fed.  Rep.  173;  Greenwood  v.  Bra- 
Pat  Off.  Gaz.  636;  Delong  v.  Bickford,  cher,'  i  Fed.  Rep.  856;  Sayles  v.  Chicago 
13  Fed.  Rep.  32;  American  Saddle  Co.  etc.  R.  Co.,  i  Biss.  (U.  S.)  468;  s.  c,  2 
V'  Hogg,  X  Holmes  (U.  S.)  133;  Phila-  Fish.  Pat.  Cas.  523;  Wing  v.  Richard- 
delphia  etc.  R.  Co.  v,  Dubois,  X2  Wall,  son,  2  Cliff.  (U.  S.)  449;  Stephens  v. 
(U.  S.)  47.  Salisbury,   x  McArthur  Pat.  Cas.  379; 

i.  Hawes    v,   Antisdel,   2    Bann.   &  Richardson  v.  Hicks,  i  McArthur  Pat. 

Ard.  Pat.  Cas.  10;  s.  c,  8  Pat.  Off.  Gaz.  Cas.  335;  Zinner   v.  Kremer,  39  Fed. 

68j;  Buchan  r  McKesson,  x8  Blatchf.  Rep.  11 1.    But  where  the  oral  evidence 

(L.  S.)  485;  s.  c,  7  Fed.  Rep.  100;  s.  c,  of  witness  speaking  largely  from  mem- 

19  Pat  Off.  Gaz.  222.  ory,  is  coupled  with  corroborative  cir- 

The  non- production  of   an    alleged  cumstances,  the  presumption  of  novelty 

prior  machine  works  against  those  re-  will  be  overcome.  Doubleday  v.  Beatty, 

fusing  to  produce  it.  Bailey  etc.  Wring-  xx  Fed.  Rep.  729;  Simmonds  v.  Morri- 

ing  Machine  Co.  v.  Lincoln,  4   Fish,  son,  44  Fed.  Rep.  757. 
Pat  Cas.  379.  A  circumstantial  account  of  a  series 

Svldence. — Priority   of  invention    is  of  experiments  ending  successfully  cor- 

made  out  where  a  sample  of  the  prior  roborated,  will  overcome  presumption 

device   is  produced   and  identified   by  of  patent.     Electrical  Accumulator  Co. 

several  witnesses  whose  character  for  v.  Julien  Electric  Co.,  38  Fed.  Rep.  X17. 
veracity  plaintiffs  have   failed  to  sub-         And    generally    the     circumstances 

stantiaihr  affect.    Millei;  v.  Force,  33  throwing  doubt  on  the  testimony  of  a 

Pat  Oft  Gaz.  1497;  Pennock  v.  Dia-  witness  will  also  be  considered.     At- 

logue,  4  Wash.  (U.  S.)  538.  lantic    etc.   Powder    Co.    v.     Dittmar 

VsiattYe  TMtlmo&7'— Negative  Tes-  Powder  Co..  ij  Blatchf.  (U.  S.)  531;  s. 
timony  of  the  non-existence  of  a  device,  c,  5  Bann.  &  Ard.  Pat.  Cas.  222;  s.  c, 
is  entitled,  as  a  rule,  to  less  weight  than  17  rat.  Off.  Gaz.  969;  Milmann  v.  Bar- 
to  positive  testimony  of  the  existence  of  tholomae  etc.  Brewing  Co.,  41  Fed.  Rep* 
tucb  a  device.    Hawes  v.  Antisdel,  2  132. 
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in  all  cases  the  testimony  must  clearly  establish  the  facts  set 
forth.i 

9.  Privilege. — While  the  ordinary  privileges  attach  to  a  patent 
suit,*  no  extra  privileges  can  be  given  a  party  by  the  rules  of  the 
Patent  Office.^  * 

XVm  Pbactige — 1.  Generally. — Practice  in  equity  in  patent 
cases  is  substantially  governed  by  the  ordinary  equity  rules*  and 

An  inventor's  testimony  tending  to  A  defendant  can  be  compeUed  to  state 

invalidate  his  patent  will  be  looked  on  whether  he  has  in  his  possession,  the 

with  a  great  deal  of  suspicion.    Sinclair  machine  alleged  to  be  an  improvement 

V,  Backus,    4  Fed.  Rep.  539;   s.  c,   5  before  d^frima  facie  case  is  made  out. 

Bann.  &  Ard.  Pat.  Cas.   81;    s.  c,  17  Delamater  v,  Reinhardt,  43  Fed.  Rep. 

Pat.  Off.  Gaz.  1503.  76. 

A  long   space  of  time  between    the  8.  Edison    Electric     Light    Co.     v, 

date  of  observation  of  the  device  and  United  States  Electric  Lighting  Co^  44 

the  date  of  testimony  tends  to  discredit  Fed.  Rep.  294. 

the  evidence.     Wing  v^  Richardson,  1  The  applicant  for  a  patent  can  be 

Cliff.  (U.  S.)  449;  s.  c,  2  Fish.  Pat.  Cas.  compelled      to    bring    in    all    papers 

53S;    Sayles  v.  Chicago  etc.  R.  Co.,  i  whith  may  be  the  best  evidence,  relat- 

Biss.  (U.  S.)  468;  Ely  v.  Monson  etc.  ing  to  an  application  for  patent  by  suh' 

Mfg.  Co.,  4  Fish.  Pat.  Cas. 64;  Sickles  r.  faena    duces  tecum.      Edison   Electric 

Gloucester  Mfg.  Co.,  3  Wall. Jr.  (C.  C.)  Light  Co.  v.  United   States   Electric 

196;    Parker    v.  Hulme,    7  West  417;  Lighting  Co.,  44  Fed.  Rep.  294. 

Tatum  V.  Gregory,  41  Fed.  Rep.  142;  4.  A  circuit  court  was  an  authority  to 

Electrical   Accumulator  Co.  v.  Julien  rescind  a  rule  adopted  by  the  supreme 

Electric  Co.,. 38  Fed.  Rep.  117.  court  for  the  government  of  its  prac- 

1.  Wood  V.   Union   Iron  Works,  4  tice  in  chancery.    Jenkins    v,  Green- 
Fish.  Pat.  Ci&.  5^0;  Parham  v,  Ameri-  wald,  i  Bond  (U.  S.)  126. 
can  Button  etc.  Mach.  Co.,  4  Fish.  Pat  Exceptions  to  the  rule    in   English 


Pat.  Off.  Gaz.  187;  Bostock v,  Goodrich,  Pat  Cas.  1 18. 

21  Fed.  Rep.  316;  Thayer  v.  Hart,  22  Appearance  and  answer  is  a  waiver  of 

Blatchf.  (U.  S.)  229;  s.  c,  20  Fed.  Rep.  an  irregularity  in  serving  the  subpoena. 

-  693;  s.  Cm  28  Pat.  Off.  Gaz.  542;  United  Goodyear  v.  Chaffee,  3  Blatchf.  (U.  S.) 

States    Stamping    Co.    v.   Jewett,    18  268. 

Blatchf.  (U.  S.)  469;  Wilson  v.  Coon,  18  BQtilUMe  and  Legal  Titte.— The  court 

Blatchf!  (U.  S.)  532;  s.  c,  6  Fed.  Rep.  will  protect  the   real    owners  against 

61 1-  s.  c.,  19  Pat  Off.  Gaz.  482;  Miller  those  who  are  only    nominal  owners. 

V.  Smith,   5  Fed.  Rep.  3^9;  Carter  v.  Campbell  v.  James,  2  Fed.  Rep.  338; 

Carter,   i  MacArthur   Pat   Cas.    388.  s.   c,  18   Blatchf.  (U.   S.)  42;  s.  c,   g 

Both  the  existence  of  the  anticipation  Bann.  &  Ard.  Pat.  Cas.  354;  s.  c,  18 

and  its  similarity  to  the  invented  device  Pat  Off.  Gaz.   11 11;  Dean  v.   Mason, 

must    be    clearly   shown.     Cottier   v.  20  How.  (U.  S.)  198. 

Stimson,  20  Fed.  Rep.  906.  Retention  of  Suit.— See  Lockwood  v. 

2.  Privilege  of  counsel.  Edison  Elec-  Cutter  Tower  Co.,  11  Fed.  Rep.  724; 

trie  Light  cfo.  V.  United  States  Electric  Miller  v,  Liggett  etc.  Tobacco  Co.,  7 

Lighting  Co.,  44  Fed.  Rep.  294.  Fed.  Rep.  91. 

Which  privilege,  however,  is  waived  Isine  at  Law.— Watt    v.   Starke,  loi 

by  putting  in  evidence,  any  communi-  U.  S.  247;  s.  c,  17  Pat  Off.  Gaz.  1093. 

cation  relating  to  a  transaction,  so  far  When  Inflrlngement  Kuit  be  Shown.— 

as  that  transaction  is  concerned.    Wes-  An  infringement  prior  to  the  filing  of  the 

tern  Union  Tel.  Co.  v.  Baltimore  etc.  bill  must  be  shown.  Slessinger  v.  Buck* 

Tel.  Co.,  26  Fed.  Rep.  55;  Edison  Elec-  ingham,  8  Sawy.  (U.  S.)  469. 

trie  Light  Co.  v.  United  States  Electric  Leave  to  dlunlas  will  not  be  grant- 

Lighting  Co.,  45  Fed.  Rep.  55.   Or  from  ed  where  an  answer  has  been  filed,  set- 

betraving  his  business  secrets.    Rob-  ting   up    an    affirmative   defense    and 

erts  V  walley,  14  Fed,  Rep.  167.  proofs  have  been  taken.    Electrical  Ac- 

108 


PtietiM.                               PATENT  LAW.  Crav-Billi. 

doctrines.* 

2.  Cron-BUIi. — A  cross-bill  is  filed  where  the  defendant  desires  to 
obtain  some  affirmative  relief  or  a  discovery  from  the  complainant.^ 

3.  Bill  of  Bevivor. — A  bill  of  revivor  is  employed  in  patent  as  in 
other  equity  causes  to  substitute  his  representatives  for  a  deceased 

cuniulator  Co.  v.  Brush  Electric  Co.,  abatement    United  States,  v,  AmeH- 

44  Fed.  Rep.  602.  can  Bell  Teleph.  Co.,   29  Fed.  Rep. 

LeaTs  to  Take  Additional  TMtimo&7- —  1 7* 
To  obtain  leave  to  introduce  testimony  Dtoreo  Pro    Conftaao.— Decree    j^ro 
alter  the  time  for  taking    it  is  past,   the  confesso  is  made  by  the  court.    Thorn- 
character  of  the    testimony    must  be  son  v,  Wooster,  114  U.  S.  104. 
clearly  disclosed.    Streat  v,   Streinam,  And  after  a  decree  pro  confesso  the 
38  Fed.  Rep.  548.  defendant    cannot     assail    the  patent. 

But  the  court  may  grant  leave  to  take  Dobson  v.  Hartford  Carpet    Co.,   114 

further  testimony  even  when  the  case  is  U.  S.  439. 

before  it   for    final    hearing.      Frazer  2.  A    cross  bill    must    be    filed    by 

V,  Gates  etc.  Iron  Works,  32  Fed.  Rep.  leave  of  court  after  due  notice  to  com- 

439.  plainant,  and  no  order  of  publication 

A  court  may  take  notice  that  the  pat-  can  be  obtained  on  a  cross  bill  against 

entisvoid  even  upon  a  motion  made  a  non-resident  complainant.     Webster 

to    increase     the     damages     already  Loom  Co.  v.  Short,  10  Pat.  Off.  Gaz. 

swarded.    Welling  v,  Le  Baw,  35  Fed.  1019.    But  a  cross  bill  may  be  filed  in  a 

Rep.  302.  suit  in  which  the  complainant  is  a  non- 

1.  Psnnlaaloii  to  Introdiieo  Vew  Brl-  resident.  Birdsell  v,  Hagerstown  etc. 
dines.— The  court  can  admit  evidence  Mfg.  Co^  11  Pat.  Off.  Gaz.  641.  In  such 
after  the  time  for  taking  it  has  expired,  case  a  substituted  service  on  the  solici- 
and  can  set  terms  on  its  admission,  tor  may  be  made.  Johnson  Railway 
Goodyear  v,  Beverly  Rubber  Co.,  I  Signal  Co.  v.  Union  Switch  etc.  Co., 
Cliflf:  (U.  S.)  348;  Stainthorp  v.  Humis-  43  Fed.  Rep.  331. 
ton,  4  Fish.  Pat  Cas.  107;  Knapp  v.  The  respondent  Is  not  prevented  from 
Shaw,  15  Fed.  Rep.  115;  s.  c,  23  Pat.  filing  a  cross  bill  because  he  has  pre- 
Off.  Gaz.  2236.  But  will  do  so  only  when  viously  filed  a  bill  in  a  State  court  for 
It  appears  likely  the  desired  testimony  the  same  purpose,  and  a  new  party 
will  be  secured.  Hicks  v.  Otto,  17  may  be  brought  in.  Prime  v,  Bran- 
Fed.  Rep.  539.  don  Mfe.  Co.,  14  Blatchf.  (U,  S.)  371; 

DiTldod  Conzt. — Where    court  is  di-  s.  c^  3  fiann.  &  Ard.  Pat.  Cas.  191. 

vided  on  a  question  of  infringement,  de-  A  cross  bill  may  be  filed  by  a  manu- 

cree  will' go  for  defendant.    California  facturer  against  whom  a  suit  is  brought 

Art  Stone  Pavinff  Co.  v.  Moliter,  119  to  prevent  the  complainant  from  bring- 

U.S.  401;  s.  c,  30  Pat.  Off.  Gaz.  329.  ing  suit  against  his  customers.    Bird- 

Waivtrs. — See  Jenkins  t;.  Greenwald,  sell  t^.   Hagerstown  etc.   Mfg.    Co.,   ix 

1  Bond  (U.  S-)  126;  s.  C-,  2  Fish.  Pat.  Pat  Off.  Gaz.  641. 

Cas.  37.  A  cross  bill  by  an  assignor,  in  a  suit 

Find   Agroomonta  of  Gonnaol. — See  by  his  assignee  against  him  for  infringe- 

American    Saddle     Co.    v,    Hogg,    I  ment  of  the  assigned  patent,  claiming  a 

Holmes  (U.  S.)  13;    s.  c,  6  Fish.  Pat.  right  to  a  trade  mark  designating  the 

Cas.  67;  s.  c,  2  Pat.  Off.  Gaz.  595.  system  assigned  and    used  by    the  as- 

'What  may  be  awarded  under  prayer  slgnee,  is  distinct  matter  and  must  be 

for  general  relief.    Emerson  t^.   Simm,  stricken  out.    Johnson  Railroad  Signal 

6 Fish.  Pat.. Cas.  281;  s.  c,  3  Pat.  Off.  Co.  v.  Union  Switch  etc.  Co.,  43  Fed. 

Gaz.  293-  Rep.  337. 

DefecU  in  fho  Batnrn. — Where  the  de-  A  cross  bill  cannot  be  filed  by  defend- 
fect  appears  on  the  face  of  the  return,  a  ant  to  prevent  the  complainant  from 
motion  to  quash  the  service  or  abate  the  infringing  defendant's  patent.  McCor- 
writ  ig  the  proper  mode  of  bringing  the  mick  Harvester  Machine  Co.  v.  Deer- 
matter  to  the  attention  of  the  court,  ing,  47  Pat.  Off.  Gaz.  1222.  Nor  to  com* 
Objections  not  appearing  on  the  face  of  pel  an  assignment  of  part  of  the  patent, 
the  return  are  sometimes  taken  by  mo-  Puetz  v.  Bransford,  32  Fed.  Rep.  3x8. 
tion  to  dismiss  or  set  aside  the  service;  Leave  to  file  a  cross  bill  is  not  an  ad- 
but  the  better   practice  is  by  plea  in  judication  of  the  right  under  the  croas 
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party.* 

4.  Stare  Deciiis. — A  decision  on  the  same  state  of  facts  will  gen- 
erally be  followed  by  a  court  of  co-ordinate  jurisdiction;*  but  not 
where  the  record  presents  a  different  state  of  facts.* 

bill.    Brush  Electric  Co.  t;.  Brush-Swan  128;  Jones    v,  Wetherill,  i  Mc  Arthur 

Electric  Light  Co.,  43  Fed.  Rep.  701.  Pat.  Cas.  409. 

1.  After  the  death  of  an  infringer,  a  Bnling  by  Superior  Judg «. — A  ruling 
bill  of  revivor  will  He  to  prevent  the  by  an  official  superior  in  the  same  cir- 
abatement  of  the  suit.    Smith  v.  Baker,  cuit  is  binding  on   the  court.    Maj   v. 

1  Bann.  &  Ard.  Pat.  Cas.  X17;  s.  c,  5  Fond  du  Lac  Co.,  27  Fed.  Rep.  691. 
Pat.  Off.  Gaz.  496;  Atterburj  v.  Gill,  1  And  generally  a  decision  in  the  same 
Flipp.(U.  S.)  339;  s.  c,  3  Bann.  &  Ard.  circuit  is  binding.  Hollidaj  v.  Mathe- 
Pat.  Cas.  174;  s.  c,  13  Pat.  Off.  Gaz.  son,  23  Blatchf.- (U.  S.)  239;  s.  c,  24 
276;  Kirk  V.  Du  Bois,  28  Fed.  Rep.  Fed.  Rep.  185;  s.  c,  31  Pat.  Off.  Gaz. 
460.  1444;    F^«l^  ^'    Ireland,   28   Pat.   Off. 

But  a  bill  of  revivor  will    not  lie  to  Gaz.  284;  s.  c,  19  Fed.  Rep. 835;  Hajes 

bring  in  the  other   representatives  of  a  x\  Dayton,  20  Fed.  Rep.  690. 

deceased   member  of   a  firm    against  The    prior    adjudicated    case    must 

which  there  is  a  suit  for  infringement;  have  been  decided  on  an  actual  contest, 

unless  it  is  alleged  that  the  complainant  Schillinger  v.  Crawford,  37  Pat.  Off. 

cannot  get  satisfaction  out  of  the  sur-  Gaz.  1349. 

vivor.     Troy     Iron    etc.    Factory    v.  A  verdict  in  law  does  not  affect  a 

Winslow,   11     Blatchf.    (U.    S.)    5x3.  subsequent  suit  between  other  parties; 

And  the  interest  of  the  person  to  be  but  a  dismissal  of  a  prior  suit  for  the 

brought   in  must  have  been   acquired  same  subject  matter  may  be  pleaded  in 

by  the  death  of  a  party  and  not  merely  bar  in  a  chancery  suit.     Allen  r.  Blunt, 

by  an  assignment  which  was  followed  2  Woodb.  &  M.  121:  s.  c,  2  Robb  Pat. 

by    the    death    of   the    party.     Metal  Cas.  530;  Hey  singer  v.  Rouss,  40  Fed. 

Stamping  Co.  v.  Cravdall,  18  Pat.  Off.  Rep.  S84.     Compare  Dubois  w.  Phila- 

Gaz.  1 53 1.  delphla  etc.  R.  Co.,  5  Fish.  Pat.  Cas.  208. 

A  bill  of  revivor  may  be  used  to  re-  This  proceeds  upon    the    principle 

vive  a  suit  as    to  part  of  the  relief  that,  while  the  decision  of  the  courts  of 

asked.     Hohorst  v.    Howard,  37  Fed.  one  circuit  are  not  binding  on  those 

Rep.  97.  of  another,  the  necessity  for  uniformity 

2.  Putnam  v,  Ferrington,  2  Bann.  of  the  law  requires  that  the  courts  of 
&  Ard.  Pat.  Cas.  237;  s.  c.,  9  Pat.  Off.  one  circuit  follow  those  of  another  with 
Gaz.  689;  Washburn  v.  Gould,  3  Story  reference  to  the  validitv  of  a  patent. 
(U.  S.)  122;  8.  c,  2  Robb  Pat.  Cas.  206;  Worswick  Mfg.  Co.  v.  Philadelphia,  30 
Goodyear  v.  Providence  Rubber  Co.,  Fed.  Rep.  625. 

2  Cliff.  (U.  S.)  351;  s.  c,  2.  Fish.  Pat.  A  patent  wasp^ranted  to  an  alleged 
Cas.  499;  American  Wood  Paper  Co.  v,  invention;  afler  its  grant,  it  was  put  in 
Fiber  Disintegrating  Co.,  3  Fish.  Pat.  interference  with  an  application,  and 
Cas.  363;  Goodyear  v.  Berry,  3  Fish,  the  applicant  declared  a  prior  invention 
Pat.  Cas.  443;  Tilghman  v,  Werk,  i  and  a  patent  awarded  to  him.  The 
Bond  (U.  S.)  51 1 ;  s.  c,  2  Fish.  Pat.  Cas.  patentee  under  the  first  patent  sued  the 
229;  Tilghman  v  Mitchell,  4  Fish.  Pat.  patentee  under  the  second,  and  it  was 
Cas.  624;  Goodyear  Dental  etc.  Co.  v.  held  that  the  first  patentee  had  upqn 
Root,  6  Pat.  Off  Gaz.  154;  Goodyear  him  the  burden  of  proof.  Wire  Book 
V.  Willis,  I  Flipp.  (U.  S.)  385;  s.  c,  i  Sewing  Mach.  Co.  v.  Stevenson,  11 
Bann.  &  Ard  .Pat.  Cas.  568;  s.  c.,7  Pat.  Fed.  Rep.  155. 

Off.  Gaz.  41 ;  Hammerschlag  v,  Garrett,  8.  McCloskey  v,  Hamill,  15  Fed.  Rep. 

LFed.   Rep.    43;     American    Ballast  7(;o;  s.  c,  23  Pat.  Off.  Gaz.  2122;  Mfg. 

►g  Co.  1;.  Cotter,  11   Fed.  Rep.  728;  Co.  v.  Walworth,  o  Pat.  Off.  Gaz.  746; 

s.  c,  31  Pat.  Off.  Gaz.  1030;  Strobridge  v,  Allen  v.  Blunt,  2  Woodb.  &  M.  (U.  S.) 

Landers,  11  Fed  Rep.  Sso;  s.  c,  21  Pat.  X2i;  s.  c,  2  Robb  Pat.  Cas.  530;  Tins- 

Off.  Gaz.  1027;  Searls  v.  Worden,  1 1  Fed.  ser  v.  Krueger,  45  Fed.  Rep.  572;  Reed 

Rep.  501;  s.  c,  21  Pat.  Off.  Gaz.  1955;  v,  Lawrence,  29  Fed.  Rep.  91  c;  Lock- 

McCloskey  v.   Hamill,   15   Fed.   Rep.  wood    v,    Tabeb,    27    Fed.    Rep.    63; 

750;  s.  c,  23  Pat.  Off.  Gaz.  2122;  Rich-  United  Nickel  Co.  v.  California  Elcc- 

ardson  v,  liockwood,  4  Cliff.  (U.  S.)  trical  Works,  25  Fed.  Rep.  475. 
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5.  let  Judicata  and  Lii  Pendeni. — A  decree^  or  judgment*  decid- 
ing that  a  device  is  an  infringement  of  a  patent,*  or  that  the  patent 
is  valid  or  invalid,^  is  binding  between  the  parties  and  their 
privies,*  and  on  parties  who  contribute  to  the  expense  of  suit  in 

which  the  decision  was  made.®  A  pendency  of  suit  in  a  State 

court  will  not   bar  a  proceeding  for  the  same  cause  of  action  be- 
tween the  same  parties  in  a  federal  court.'' 

This  is  especially   so  in  injunction  4.  American  etc.  Boring  Co.  v,  Shel- 

suiis.    Many  V.  Sizer,  1  Fish.  Pat.  C as.  don,  17  Blatchf,  (U.  S.)  208;   s.  c,  4 

31;  CorneHV  Little  John,   2  Bann.  &  Bann.   &   Ard.  Pat.  Cas.  551;  Day  v. 

Ard.  Pat.  Cas.  324;  s.  c,  9  Pat.  Off.  Combination  Rubber  Co.,   2  Fed.  Kep. 

Gaz.  837?  Potter  v.  Whitney,  3  Fish.  570;  s.  c,  5  Bann.  &  Ard.  Pat.  Cas.  385; 

Pat.  Cas.  77;  s.  c.  Low.  (U.  S.)  87;  s.  c,  s.  c,  17  Pat.  Off.  Gaz.  1347. 

Sargent  Mfg.  Co.  v.  Woodruff,  5  Biss.  A  licensee  who  took  a  license  prior 

(U.  S.)  444.  to  the  beginning  of  the  suit,  is  not  con- 

The  decree    should    state    that    the  eluded  by  a  decree  enjoining  his  licen- 

court  followed   the  ruling  of  another  sor.     Ingersollt'.Jewett,  16  Blatchf.  (U. 

court  out  of  comity.     Rumford  Chemi-  S.)  378. 

cal  Works  v,  Hecker,  2  Bann.  &  Ard.  A  tier  a    decree    has    been  satisfied 

Pat  Cas.  386;  s.  c,  1 1  Pat.  Off.  Gaz.  against  a  vendor,  a  vendee  is  not  liable. 

330.  Perrigo  v.  Spaulding,  13  Blatchf.    (U. 

The  doctrine  of  siare  decisis  does  S.)  389;  s.  c,  2  Bann.  &  Ard.  Pat.  Cas. 

not   apply   to  prior  decisions    of   the  348;  s.  c,  x 2  Pat.  Off.  Gaz.  352;  Gilbert 

Commissioner  of  Patents,  although  en-  etc.  Mfg.  Co.  v.  Bussing,   12    Blatchf. 

titled  to  weight.    Gloucester  Isinglass  (U.  S.)  426;  s.  c,  i  Bann.  &  Ard.  Pat. 

etc.  Co.  V.  Brooks,  19  Fed.  Rep.  426.  Cas.  621;  s.  c,  8  Pat.  Off.  Gaz.  144. 

1.  Barker  v.  Stowe,  11  Fed.  Rep.  303;  But  a  decree  against  one  of  several 

United  Nickel  Co.  r.  Worthington,  23  joint    infringers    is    not    a    bar    to    a 

Pat.  Off.  Gaz.  939.  decree  against  the  other  joint  infring*> 

A  decree  dismissing  a  suit  for  want  of  ers.     Union  Nickel  Co.  v.   Worthing- 

prosecution  is  not  an  estoppel.    Ameri-  ton,  23  Pat.  Off.  Gaz.  939. 

can  etc.    Boring    Co.  v.    Sheldon,  17  6.  United  States  etc.  Felting  Co.  v, 

Blatchf.  (U.  S.)  208;  s.  c,  4  Bann.  &  Asbestos  Felting  Co.,   18  Blatchf.  (U. 

Ard.  Pat.  Cas.  551.  S.)  312;  s.  c,  4  Fed.  Rep.  813;    s.  c,  5 

Nor  for  failure  of  defendant  to  appear  Bann.  &  Ard.  Pat.  Cas.  624;  s.  c,  19 

and  argue  a  demurrer.     Wollensak  v.  Pat.  Off.  Gaz.  362;  Miller  v.  Liggett  etc. 

Saigent,  33  Fed.  Rep.  840.  Tobacco  Co.,  7  Fed.  Rep.  91;  s.  c,  19 

Nor  an  interlocutor  decree.    Gilbert  Pat.  Off.  Gaz.  1138;  Unitea  States  etc. 

etc.  Co.  V.  Bussing,  12  Blatchf.  (U.  S.)  Packing  Co.  v. Tripp,  31  Fed.  Rep.  350; 

436;  s.  c,  I   Bann.  &  Ard.   Pat.  Cas.  Gloucester  Isinglass  Co.  v.  Le  Page,  30 

621;  B.C.,  8  Pat.  Off.  Gaz.  144.  Fed.  Rep.  370;  American  Bell  Teleph. 

Nor  does  a  decre^ecide  a  point  not  Co.  v.  National  Improved  Teleph.  Co., 

argued.    Celluloid  Mfg.  Co.  v.  Tower,  27  Fed.  Rep,  663.                                        » 

36 Fed. Rep. 451;  Kellers.  Stolzenbach,  A    decree   that  a  patent  is   invalid, 

27  Pat.  Off.  Gaz.  209;  s.  c,  20  Fed.  Rep.  does  not  prevent  the  same  or  a  different 

47.  But  a  decree  by  consent  is.  Tomkin*  plaintiff  from  prosecuting  a  suit  against 

son  t;.  Willetts  Mfg.  Co.,  23  Fed.  Rep.  another  defendant.    Consolidated  Rol- 

895.  ler-MillCo  v.  George  T.  Smith  Mid- 

i.  Wells  v.Jaques,  5  Pat.  Off.  Gaz.  364.  dlings  Purifier  Co.,  40  Fed.  Rep.  305. 

But  to  estop  a  party  in  an  action  at  6.  Birdsell  v.  Hagerstown  etc.  Mfg. 

law   the    nature  of  the   infringement,  Co.,  x  Batm.  &  Ard.  Pat.  Cas.  426;  s.  c, 

must  be  shown  by  the  record,  or  by  ex-  6  Pat.  Off.  Gaz.  604;  Robertson  v.  Hill, 

trinstc  evidence.     Russell  v.  Place,  94  6   Fish.    Pat.    465;    Miller  v.   Liggett 

U.  S.  606;  s.  c,  12  Pat.  Off.  Gaz.  53.  etc.    Tobacco    Co.,    7    Fed.   Red.  91; 

3.  A  decree  is  not  conclusive  when  American  Bell  Teleph.  Co.  v.  National 

the  alleged  infringing  device  litigated  Improved    Teleph.   Co.,  27  Fed.  Rep. 

is  different.    Clarke    v.   Johnson,    16  663;  United  States  etc.  Felting  Co.  v. 

Blatchf.  (U.  S.)  495;  8.  c,  4  Bann.  &  Asbestos  Felting  Co.,  4  Fed.  Rep.  813. 

Ard.  Pat.  Cas.  407;  s.  c,  17  Pat.  Off.  7.  Washburn  etc.  Mfg.  Co.  v,  Scutt 

Gaz.  1401.  &  Co.,  22  Fed.  Rep.  710. 
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6.  Trial  at  Law. — A  patentee  may  recover  a  verdict  against  one 
of  several  defendants.^  The  court  is  bound  to  give  instructions 
only  as  to  the  matters  arising  in  the  case.*  The  relations  of  the 
judge  and  jury  are  the  same  as  in  any  other  civil  case.^ 

7.  Final  I^jnnotion ;  When  Oranted. — A  final  injunction  is  granted 
whenever  there  is  no  especial  equity*  to  prevent  it  on  the  side  of 

1.  Reutgen  v.  Kanowrs,  i  Wa«h.  (U.  Wheeler  v.   McCormick,   ii    Blatchf. 

S.)  i68;  s.  c,  I   Robb  Pat.  Cas.  i.  (U.  S.)  334;  s.  c,  6  Fish.  Pat.  Cas.  551; 

a.  Pitu  V,  Whitman,  2  Storjr   (U.  S.)  s.  c,  4  Pat.  Off.  Gaz.  692. 

609;  s.  c,  2  Robb   Pat.  Cas.  189;  Allen  LaelMi. — This  maj  be  changed  if  the 

v.  Blunt,  2  Woodb.  &   M.  (U.  S.)  X2i;  defendant  is  guilty  of  laches.    Salt  Co. 

8.  c,  2  Robb  Pat.  Cas.  530.  v.  Barry,  2  W.  N.  C.  (Pa.)  100:  Brush 

8.  Cahoon  v.  Ring,  i   Cliff.   (U.   S.)  ElectHc   Light  Co.  v.    Ball    Electric 

2;  Conover  v.  Roach,  4  Fish.   Pat.  Light  Co.,  43  Fed.  Rep   899. 

as.  12.  A   long  acquiescence  may    prevent 

As  to  testimony,  Johnson  v.  Root,  i  the  grant  of  an  injunction.  Kittle  v. 
Fish.  Pat.  Cas.  351;  Union  Suear  Re-  Hall,  29  Fed.  Rep.  508;  Kittle  v.  De- 
fining Co.  v.  Matthiesen,  3  Cliff.  (U.  Graaf,  30  Fed.  Rep.  ^;  McLaughlin 
S.)  639;  s.  c,  2  Fish.  Pat.  Cas.  600.  v.  People's   R.  Co.,  21  Fed.  Rep.  574; 

Konnilt. — As  to  power  to  give  per-  United    Nickel    Co.    v.  New    Home 

emptory  nonsuit.    Silsby  v.  Foote,  14  Sewing  Mach.  Co.,  21  Blatchf.  (U.  S.) 

How.  (U.  S.)  218.  415;  s.  c,  17  Fed.  Rep.  528.    But  it  is 

Jury^ — A   defective  notice  will    not  no  estoppel  where  the  inventor  did  not 

permit  motion  for  withdrawal  of  juror,  know  that  others  were  investing  under 

and  vacancy  can  be  filed  in  a  panel  af-  the  supposition  that  the  field  was  clear, 

ter  beginning  of  trial,  if  the  objecting  Sprague  t;.  Adriance,  3  Bann.  &   Ard/ 

party  is  not   thereby  injured.    Silsby  Pat.  Cas.  124;  s.  c,  14  rat.  Off.  Gaz.  308; 

V,  Foote,  14  How.  (U.  S.)  218.    A  jury  Green  v,  Barney,   19  Fed.  Rep.  420; 

having  disagreed,    the  case  must  go  Green  f  .^French,  4  Bann.  &  Ard.  rat. 

over   for  a  new  venire.    Wilson  v.  Bar-  Cas.   169;    American  etc.  Purifier  Co. 

num,i  Wall.  Jr.    (C.  C.)  347;  s.  c,   2  v.  Christian,  4  Dill.  (U.  S.)  448;  s.c,  3 

Fish.  Pat.  Cas.  635.  Bann.  &  Ard.  Pat.Cas.  42;  Child  v.  Boa- 

Verdict. — A  special  verdict  may   be  ton  etc.  Iron  Works,  19  Fed.  Rep.    258; 

rendered   which  will  be  sufficient,  al-  Adams  v.  Howard,  22  Blatchf.  (U.  S.) 

though  not  in  the  terms  of  the   issue  if  47;  s.c.,X9  Fed.  Rep.  317;  s.  c,  26.  Pa^. 

the  court  can  clearly  collect  the  point  Off.  Gaz.  825. 

in  issue  out  of  it.    Steams  v.  Barrett,  i  But  where  the  complainant  has  ac- 

Mason  (U.S.)  153;  s.  c,  i  Robb  Pat.  quiesced  for  many  years  th%  injunction 

Cas.  97.    A  verdict  of  a  jury  is  entitled  may  be  withheld  until  the  coming  in  of 

to  less  regard  in  patent  than  in  other  the  master's  report.     Waite  v,  Chiches- 

civil    cases.    Roberts  v.  Schuyler,  12  ter  Chair  Co.,  ^5  Fed.  Rep.  258. 

Blatchf.  (U.  S.)  444;  s.  c,  2  Bann.  &  Especially  if  laches    is  coupled  with 

Ard.  Pat.  Cas.  5.  acquiescence  in  the  acts  of  the  defend - 

Power  to  Direct  Verdict. — See  Roger  ant.    Amazeen  Mach.  Co.  v.  Knight, 

V,  Shullz  Belting  Co.,  29  Fed.  Rep.  281.  39  Fed.  Rep.  612;  Raymond  v.  Boston 

4.  Potter  V,  Mack,  3  Fish.  Pat.  Cas.  Woven  Hose  Co.,  39  Fed.  Rep.  365;  s. 

428;    Rumford     Chemical    Works    v,  c,  48  Pat.  Off.  Gaz.  1776;    Upton   v. 

Hecker,  2  Bann.  &  Ard.  Pat.  Cas.  386;  Way  land,  36  Fed.  Rep.  691. 

s.c,  II  Pat.  Off.  Gaz.  330;  Sanders  v.  Profit! Denied  on  Acoount  of  Laohiai. 

Logan,  2  Fish.  Pat.  Cas.  167;  Lowell  Entire  good  faith  on  part  of  defendant 

Mfg.    Co.  V,  Hartford  Carpet  Co.,   2  and  inexcusable  laches  on  part  of  com- 

Fish.  Pat.  Cas.  472.  plainant;  complainants  then  may  be  re- 

If  an  estoppel    exists.    Merriam    v,  fused    account    of   profits.     Keller    v. 

Smith,  II  Fed.  Rep.  588.   Or  if  the  suit  Stotzenback,  28  Fed.  Rep.  81;  s.  c,  37 

is    merely     for     collection     purposes.  Pat.  Off.  Gaz.  564.  Or  even  be  a  bar  to 

Blanchard  v,  Sprague,  i  Cllfi.  (U.  S.)  any  relief  in  equity.     New  York  Grape 

288.  Or  if  complainant  assigns  his  patent.  Sugar  Co.  v,  Buffalo  Grape  Sugar  Co., 

pending  the  suit.    Boomer   v^  United  24  Fed.  Rep.  604;  s.  c,  3a   Pat.  Off. 

Power  Press  Co.,    13  Blatchf.   (.U.  S.)  Gaz.  1356. 

107;  s.  c,  2  Bann.  &  Ard.  Pat  Cas.  107;  Vazioui  Reatoni  Which EaToPMT6&Ml 
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the  defendant,  and  the  title  pf  the  compiainant  is  clear.*  It  may, 
and  ordinarily  will,  be  granted  without  any  trial  at  law  *  It  may 
be' suspended  if  thereby  an  oppression  of  the  defendant  can  be 
avoided  without  injury  to  complainant.* 

Comti  ftom  Qrantliif  H^ndetloni. — Un-  jp  Fed.  Rep.  167;  Howard  v.  St.  Paul 

fair  treatment  of  licensee  by  defendant  Plow  Works,  35  Fed.  Rep.  743;  s.  c, 

Scibert%tc.  Oil  Cup  Co.  v.  Detroit  Lu-  45  Pat.  Off.  Gaz.  1067. 

bricator  Co.  ^4  Fed.  Rep.  216.  A    licensee    exceeding    his    license. 

Where  an  infringement  was  not  wll-  Covell  v,  Bostwick,  39  Fed.  Rep.  ^i; 

ful,  and   was   stopped    in    good    faith.  Union  Nickel  Co  v.  California  Elec- 

North  American  Iron  Works  V.  Fiske;  trie    Works,   11    Sawjr.    (U.  S.)    250; 

30   Fed.  Rep.  622;  Odell  v.  Stout,  22  Tappan  v.  Tiffany  etc.  Car  Co.,  39  Fed. 

Fed.  Rep.  159;  s.  c,  29  Pat  Off.  Gaz.  Rep.  420.  But  sec  Chase  v.  Cox,  41  Fed. 

863;  Proctor  V.  Barley,  42  Ch.  Div.  L.  Rep.  475. 

R.  (Eng.)  390.    C5ombined  with  other  An  injunction  may  restrain  the  use 

circumstances    the  fact  that    final  de-  after  the  expiration  of  articles    made 

cree  will  soon  be  rendered.    Pope  Mfg.  during  the  life  of  the  patent    American 

Co.  r.  Johnson,  40  Fed.  Rep.  584.  etc.  Boring  Co.  v.  Sheldon,  18  Blatchf. 

A  final  injunction  will  not  be  refused  (U.  S.)  50;  >•  c^  5   Bann.  &  Ard.  Pat 

because  the  defendant  was  insane  when  Cas.  292;  s.  c.  i  Fed.  Rap.  '870;  Amer- 

he  infringed.  Avery  v.  Wilson,  20  Fed.  can  etc.  Boring  Co.  v,  Rutland  Marble 

Rep.  856.  Co.,  2  Fed.  Rep.  356;  s.  c,  18  Blatchf. 

1.  Potter  V.  Mack,  3  Fish.  Pat.  Cas.  (U.  S.)  147 ;  s.  c,  5  Bann.  &  Ard.  Pat. 

438;  Merriam   v.  Smith,  11  Fed.  Rep.  Cas.  346.  Or  where  the  defendant  has 

588;  Motte  V,  Bennett,  2  Fish.  Pat.  Cas.  ceased  to  infringe.    Facer  v.  Midvale 

643;  Goodyear  v.  Berry,  2  Bond  (U.S.)  Steel  Works,  38  Fed.    Rep.  231.    But 

189;  ».  c,  3  Fish.  Pat  Cas.  439;  Robin-  will  not  where  the  defendant  is  a  cor- 

ion  on  Patents,  §  1220;  Gear  f/. ^Holmes,  poration  and  has  disposed  of  the  busi- 

6  Fish.  Pat.  Cas.  505.  ness  in  which  the  patented  device  was 

An  injunction  wifl  not  be  refused  be-  used  and  has  not  used  it  since.    Kane 

cause  the  defendant  no  longer  infringes,  v.  Hugeins  Cracker  etc.  Co.,  44  Fed. 

Bullock  Press  Co.  v.  Jones,  3  Bann.  &  Rep.  287.    See  Dissolution  of  In- 

Ard.  Pat  Cas.  195;  s.  c.  13  Pat    Off.  junction. 

Gaz.  124.  Even  where  the  use  has  Equitv,  having  jurisdiction  over  de- 
been  merely  experimental.  Albright  fendant^s  person,  may  act  to  restrain 
V.  Celluloid  &c.  Trimming  Co.,  2  Bann.  him  from  a  use  and  construction  of  the 
k  Ard.  Pat  Cas.  629;  s.  c,  12  Pat.  Off.  infringing  device  beyond  the  iurisdic- 
Gaa.  227.  See  Rumford  Chemical  tion  of  the  court  Boyd  v.  McAlpin, 
Works  V.  Lauer,   10  Blatchfi  (U.   S.)  3  McLean  (U.   S.)  427;  s.  c,  2  Robb 


i23;8.c.,  5  Fish.  Pat.  Cas.  615;  s.  c,  3  Pat  Cas.  277;    Wilson  v,   Sherman,   i 

Pat. Off.  Gaz.  349.  Blatchf.    (U.   S.)   536;  Thompson    v. 

Or  anted   Against.— It    may     be  Mendelsohn,  5    Fish.    Pat  Cas.  187; 

S anted   against     a     mere     salesman.  Wheeler  t;.  McCormick,  8  Blatchf.  (U. 

altby  V.  Bobo,  14  Blatchf.  (U.  S.)  53;  S.)  267.   But  an  infringement  prior  to 

1.  c,  3  Bann.  &  Ard.  Pat.  Cas.  459.    Or  the  filing  of  the    bill    must    be  shown, 

one  who  has  the  exclusive  right  to  use  Slessinger    v,    Buckingham,  8     Sawy. 

the  class  of  articles  to  which  the  inven-  (U.  S.)  469. 

tion  appertains.    Colgate   v.    Interna-  2.  Buchanan  v,    Howland,   2    Fish, 

tional  etc.  Tel.  Co.,  17  Blatchf^(U.  S.)  Pat  Cas.  341;  s.  c,  \;   Blatchf.   (U.  S.) 

151 ;  Doughty  V.  West  2  Fish.  Pat  Cas. 


308;  I.  c  4  Bann.  &  Ard.  Pat.  Cas. 609. 
Or  a  carrier  who  refuses  to  disclose  the 


553;  Hqffheins  v.  Brandt  3  Fish.  Pat. 

Ca 


names  of  parties  delivering  articles   to  Cas.  218;  Wise  v.  Grand  Ave.  R.  Co., 

him     for     transportation,     American  33  Fed.   Rep.  277;  McCoy  v.  Nelson, 

Cotton  Tel.  Co.v.McCready,  17  Blatchf.  121  U.  S.  487. 

(U*8.)  355;  s«c.,  jiBann.  a  Ard.  Pat.  8.  Potter  v.  Mack,  3  Fish.  Pat.  Cas. 

Ca«.588;s.c.,  17  Pat  Off.  Gaa.  565.  428;  Mowry  v.  Whitney,  5  Fish.  Pat 

Against  the  officers  of  a  corporation.  Cas.  496;  Barnard   v.  Gibson,  7   How. 

American  Bell  Teleph.  Co.   v.   Globe  (U.    S.)    650;    Bliss    v.    Brooklvn,  4 

Telenh,  Co.,  31  Fed.  Rep.  729;  Boston  Fish.  Pat.  Cas.  597;  McElroy  v.  KTansas 

Woolen  Hose  Co.r.  Star  Rubber  Co.,  City,  21  Fed.  Rep.  257;  Ballard  v.  Pitto- 
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O^An'  Relief  by  Decree. — The  court  may  by  decree  order  the  in- 
fringing articles  to  be  delivered  up  to  be  destroyed,*  or  grant 
other  equitable  relief.* 

burg,   13   Fed.  Rep.  783;   Munson   v.        That  a  patentee  is  compelled  to  put 
Major  etc.  of  N.  .V.,  19  Fed.  Rep.  313;    his  invention  into  use  is  denied  bv  Con 


Roller  Mill  Co.  v.  Coombs,  39  Fed.  solidated  Roller  Mill  Co.  v.  Combs,  39 

Rep.  803;  s.  c.  48  Pat.  Off.  Gaz.  973.  But  Fed.  Rep.  803. 

it  is  not  a  matter  of  right«ven  if  the  de-  The  right  of  the  plaintiff  to  his  in- 

fendant  will  give  bond  and  the  patent  is  junction  is  stated  to  be  based  on  the 

about    to  expire.    Brown  v,   Deere,   6  fact  that  the  chancellor  cannot  in  the 

Fed.  Rep.  487;  s.  c,  19  Pat.  Off.  Gaz.  decree  give  the  complainant  less  than 

1217.  his  full  right  and  cannot  bargain  with 

An  injunction  will  pot  be  suspended  him  what  he  may  or  may  not  choose 

until  the  final  decree  to  permit  the  de-  to  do.    Pe^n  v.  Bibby,  L.   R.,  3   Eq. 

fendant  to  have  time  to  change  his  ma-  (Eng.)   308.     See   Birdsell  v.   Shaliol, 

chine,  unless  there  is  ft  probability  of  ii3  U.  S.  485. 

his  being  able  to  do  so  in  such  a  manner  The  ordinary  practice  is  for"  an  in- 
as  will  evade  the  patent  Brown  v.  yxxizWon^  as  a  matter  of  course^  %o  fol- 
Deere,  6  Fed.  Rep.  487;  s.  c,  19  Pat  low  a  decree  in  favor  of  the  complain- 
Off.  Gaz.  12x7.  ant  on  the  merits.    Rumford  Chemical 

An  injunction  will  be  granted  al-  Works  v.  Hecker,  1 1  Pat  Off.  Gaz.  330. 
though  the  plaintiff  has  withdrawn  the  An  injunction  will  not  ordinarily  be 
patented  device  from  a  State  on  account  continued  as  to  articles  manufactured 
of  alleged  oppressive  legislative  exact-  during  the  life  of  the  patent.  Westing- 
men  ts.  American  Bell  Telephone  Co.  house  v.  Carpenter,  43  Fed.  Rep.  894. 
V,  Cushman  Telephone  Co.,  36  Fed.  Contra^  Crosby  v.  Gas  Light  Co.,  i 
Rep.  488;  s.  c,  45  Pat.  Off.  Gaz.  1193.  Web.  Pat  Cas.  (Eng.)  119;  American 

Bzpir&tlon  of  Patent  Befiire  Decree. —  etc.  Boring  Co.  v.  Sheldon,  18  Blatchf. 

Where  a  patent  expires  before    linal  (U.   S.)   52;    s.  c,   2    Fed.   Rfp.  353; 

hearing,  the  injunction    will    not    be  Mower  etc.  Co.  v.  Johnston  Harvester 

granted.     Bliss  v.  Brooklyn,  8  Blatchf.  Co.,   24    Fed.   Rep.  739;    New^    York 

(U.  S.)   533;   Tilghman  t^.  Mitchell,  9  Belting  etc.  Co.  v.  Macgowan,  27  Fed. 

Blatchf.  (U.   S.)  x8;  s.  c,  4  Fish.  Pat  Rep.  xii. 

Cas.  6x5.  But  not  as   to  articles    made  from 

A  case  where  the  injury  to  plaintiff  elements  made   before  the  expiration, 

consists  only  in  the  failure  to  pay  the  when  the  elements  were  old  and  the 

price  of  his  license,  will  not  warrant  an  combination  the  only  thing  patentable, 

injunction.    Sanders  v.  Logan,  2  Fish.  Johnson  v,  Brooklyn  etc.  K.  Co.,  37 

Pat  Cas.  X67.  Fed.  Rep.  147. 

Where  the  plaintiff  is  not  a  manufac-  IdabUity   of  Complainant  on  Bond. — 

turer  the    injunction    may   be    refused  Where    the  •  complainant    has    given 

upon   his  receiving  proper  compensa-  bond  to  obtain  an  injunction,  he  is  lia- 

tion.     Dorsey  etc.  Rake  Co.  v.  Marsh,  ble  on  failure  for  damages  for  loss  of 

6  Fish.  Pat.  Cas.  3S7.  sales,  depreciation  of  goods  on  hand,  etc. 

The  principle  being  that,  where  the  Toby  Furniture  Co.  v,  Colby,  35  Fed. 

injury  to  the  defendant  was  greater  than  Rep' 392. 

the  advantage  to  complainant,  the  in-  1.  Birdsell  v.  Shaliol,  xx2  U.  S.  4S7; 

junction  should  be  refused.    McCrary  Needham   v.  Oxley,  8   L.  T.,   N.    S. 

V.  Pennsylvania  Canal  Co.,  5  Fed.  Rep.  (Eng.)   604;  Frearson  v,   Loe,   9  Ch. 

567.     All  of  these  cases  are  in  third  cir-  Div.  (Eng.)  67;  Betts  v.  De  Vitre,  3^ 

cuit,  which,  as  stated  by  Judge  Brown  L.  J.,  Ch.  (Eng.)  289;  American  Bell 

in   Consolidated   Roller   Mill  Co.     v,  Teleph.  Co.   v.   Kitsell,  3s  Fed.  Rep. 

Coombs,  30  Fed.  Rep.  803,    seems  to  521;  Emperor  v.  Day,  2  6iff.   (U.  S.) 

have  a  difierent  rule  of  decision   from  628. 

that  obtaining  in  other  circuits  and  was  But  this  relief  should  not  be  granted 

refused  to  be  followed.  when  there  is  no  reason  to  believe  that 

An  injunction  has  been  denied   on  the  defendant  will  act  in  bad  faith  in 

the  ground  that  the  patentee  did  not  regard  to  the  matter.    American  Bell 

put  his  patent  into  use  or  allow  others  Teleph.  Co.  v.  Kitsell,  35  Fed.  Rep.  521. 

to  use  it  on  equitable  terms.     Hoe  v,  S.  See  Infringbmbnt,  vol.  xo,  pp. 

Knap,  27  Fed.  Rep.  204.  754,  762  et  seq, 

114 


fmMot.  PA  TENT  LA  W.  y«w  Wio,  etc. 


\ 


8.  Hew  Trial  and  Arrest  of  Judgment. — New  trial  is  granted 
where  a  material*  error  has  been  committed,*  or  the  verdict  is 
against  the  weight  of  the  evidence  ;*  or  the  new  evidence,  which 

could  not  have  been  obtained  at  the  time  of  the  trial*  and  which 
is  not  merely  cumulative,*  can  be  and  is  presented  by  the  losing 
party. 

B.    Be-hearing. — The  granting  of  a  rehearing  is  governed  by  sub-, 
stantially  the  same  rules  as  govern  the  granting  of  a  new  trial,® 

1.    A. lien  V,  Blunt,  3    Woodb.  &  M.  14  Blatchf.  (U.  S.)  19;  s.  c,  a  Bann.  & 

(U.   S.)    121;  s.  c,  3  Robb  Pat.  Cas.  Ard.  Pat.  Cas.  452;  s.  c,  10  Pat.  Off. 

530;     Cowing   V.   Rumsey,  8    Blatchf.  Gaz.  907;  Adair  v,  Thayer,  7  Fed.  Rep. 

(U.  S.)  36;  8.  c,  4  Fish.  Pat.  Cas.  275.  920;  a.  c,  30  Pat.  Off.  Gaz.  523;  Allis 

%•  The  error    must   have  been    ex-  v.  Stowell,  5  Bann.  &   Ard.  Pat..  Cas. 

cepWd  to  at  the  time.    Allen  v.  Blunt,  458;  s.  c,  18  Pat.  Off.  Gaz.  4^5;  Craig 

a  Woodb.  &  M.  (U.  S.)   lai;  8.  c,   a  v.  Smith,  100  U.  S.  226;  s.  c,  17  Pat. 

Kobb  Pat.  Cas.  130;  Silsby  v.  Foote,  Off.  Gaz.  145;  Hake  v.  Brown,  44  Fed. 

U  How.  (U.  S.)  ai8;  Keyes  v.  Grant,  Rep.  283;  Starling  v.   St   Paul  Plow 

i^^U.  S.  25.  Works,  32    Fed.  Rep.  290;    Reed   v, 

*•  Wilson  V,  James,  3   Blatchf.   (U.  Lawrence,  32  Fed.  Rep.  228. 

S.)  237;  Aikens  v.  Bemis,  3  Woodb.  &  It  must  be  shown  that  it  was  not  in 

M.  (U.  S.)  348;  s.  c,  2  Robb  Pat.  Cas.  the  possession  of  the  party  at  the  time 

644;  Bray  v.  Hartshorn,  i  Cliff.  (U.  S.)  of   the  hearing  and  that  due  diligence 

53S;  Roberts  v,  Schuyler,   la  Blatchf.  had   been  exercised.     Reeves  r.  Key- 

(U.  S. )  444;  8.  c.,  2  Bann.  &  Ard.  Pat.  stone  Bridge  Co.,  2  Bann.  &  Ard.  Pat. 

Cas.  1;.  Cas.  256;  s.  c,  9   Pat.  Off.  Gaz.  885; 

A  court  will  rarely  set  aside  a  vcr-  Munson   v.  New   York,   22   Pat.   Off. 

diet  on  account  of  the  amount  of  dam-  Gaz.   586;    Yerrington   v,    Putnam,  2 

ages.    Alden   v»  Dewey,  i   Story  (U.  Bann.  &   Ard.   Pat.  Cas.  601;  Barker 

S)  336;    s*  <^M  3  Robb  Pat.  Cas.  17;  v,  Stowe,  4  Bann.   &   Ard.  Pat.  Cas. 

Whitney  v.  Emmett,  i  Baldw.  (U.  S.)  485;  s.  c,  16  Pat.  Off.  Gaz.  807;  GiUett 

303;  8.  c  I  Robb  Pat.  Cas.  567;  Stimp-  v.  Bate. Refrigerating  Co.,  12  Fed.  Rep. 

son  V.  Railroads,  i    Wall.  Jr.  (C.  C.)  xo8;    Page  v.   Holmes    etc.  Tel.   Co., 

164,  8.  c,  a  Robb  Pat.  Cas.  593.    .  18  Blatchf.  (U.    S.)   118  a.  c,  5  Bann. 

Sometimes  a  party  may  be  given  the  &  Ard.  Pat.  Cas.  439;  s.  c,  a  Fed.  Rep. 

choice  to  remit  part  of  the  damages  or  330;  Ingersoll  t;.  Benham,   14  Blatchf. 

the  other  party  will  get  a  new  trial.  (IT.  S.)  362;  s.  c,  3  Bann.  &  Ard.  Pat. 

Johnson  v.  Root,  2  Cliff.  (U.  S.)   108;  Cas.  439;  Allis  v.  Stowell,  s  Bann.  & 

8-c,  2  Fish.  Pat.  Cas.  291;  Cowing  v,  Ard.  Pat.  Cas.  458;  a.  c,  iS  Pat.  Off. 

Rumsey,  8  Blatchf.   (U-  S.)  36;  s.  c,  4  Gaz.  465;  Witters  v.  Sowles,  32    Fed. 

Fish.  Pat  Cas.  275.  Rep.  76^;    Burdsall  v.  Curran,  31  Fed. 

4.  Washburn  v.  Gould,  3  Story  (U.  Rep.  918;  Albany  Steam  Trap  Co.  v. 
S.)  122;  8.  c,  I  Robb  Pat.  Cas.  6^.  Felthousen,  26  Fed.  Rep.  3x8;  Hoe  v. 

5.  Ames  V.  Howard,  x  Sumn.  (U.  Kahler,  23  Blatchf.  (U.  S.)  354;  s.  c, 
S.)482;  8.  c,  I  Robb  Pat.  Cas.  689;  25  Fed.  Rep.  271;  s.  c,  34  Pat.  Off. 
Aikens  v,  Bemis,  3  Woodb.  &  M.  (U.  uaz.  127. 

S.)  348;  8.  Cm  a  Robb  Pat.  Cas.  644.  New    evidence    not    introduced    on 

A  motion  for  a  new  trial  in  an  issue  account    of    the  incompetence  of  the 

sent  for  trial  to  a  court  of  law,   will  former  solicitor,  is  no  reason  to  grant 

not  be  noticed   in  the  suit  in  equity,  a  rehearing.     De  Florez  v,  Raynolds, 

Wait  V.  Starke,  xoi  U.-  S.  247;  s.  c,  17  16  Blatchf.  (U.  S.)  397;  s.  c,  4   Bann. 

Pat  Off.  Gaz.  1093.  &  Ard.  Pat.  Cas.   431;    Railway  Reg. 

«.  Ready  Roonng  Co.  v.  Taylor,  x^  Mfg.  Co.  v.  North  Hudson  R.  Co.,  26 

Blatchf.  (U.  S.)  95;  8.  c,   3  Bann.   k  Fed.  Rep.  41  x. 

Ard.   Pat.    Cas.  368;    Electrical   Ac-  Lack   of  expert   testimony  will  not 

cumulator  Co.  v.  Julien    Electric  Co^  induce  the  court  to  grant  a  rehearing. 

39  Fed.  Rep.  490.  Hitchcock  v,  Tremaine,  9  Blatchf.  (U. 

Ifwly  DlBOOTvred  BrldanM. — It  must  S.)  550;  s.  c,  5  Fish.  Pat.  Cas.  537; 

be  shown  that  the  evidence  is  such  as  s.  c,  i  Pat.  Off.  Gaz.  633. 

would  cause    the    court    to    come    to  Merely     cumulative    new    evidence 

another  dedsidn.    Buerk  v,  Imhauser,  will  not  induce  the  court   to  grant  a 
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excepting  the  fact  that  a  decree  for  an  injunction,  being  interlocu- 
tory/ makes  it  subject  to  revision  until  the  making  of  af  final 
decree,*  and  that  the  equitable  doctrines  are  applied.' 

rehearing.    Pfanschmidt  v.  Kell^  Mer-  brought  forward.    Gage  v.  Kellogg,  26 

cantilc  Co.,  32  Fed.  Rep.  667;   Wit-  Fed.  Rep.  242;  s.  c,  36  Pat.  Off.  Gaz. 

ters  V.  Sowles,  32  Fed.  Rep.  76*5.  238;  Tufts  v,  Tufte,  3  Woodb.  &  M.  (U. 

1.  Reeves  v.  Keystone  Bridge  Co.,  2  S.)  429;  Rogers  v,  Reissner,  34  Fed. 
Bann.  &  Ard.  Pat.  Cas.  256;  s.  c,  9  Rep.  270;  Giant  Powder  Co.  v,  Cali- 
Pat.  Off.  Gaz.  885;  Schneider  v.  Thill,  fomia  etc.   Powder  Co.,  5  Fed.   Rep. 

5  Bann.  &  Ard.  rat  Cas.  565.  197. 

An    interlocutory    decree    xnajr    be        Praetloe  In  Amendment  of  Decree. — In 

opened  and  the  bill  dismissed  on  ac-  decrees  or  decretal  orders  a  mere  cler- 

count  of  the    complainant   having  an  ical  correction,  especially   where    the 

adequate  remedy  at  law.      Spring   v.  decree  has  not  been  enrolled,  will  be 

Domestic     Sewing     Mach.     Co.,    13  made    on  motion.     Witters  v,  Sowles, 

Fed.  Rep.  446;  s.  c,  22   Pat  Off.  Gaz.  32  Fed.  Rep.  130;  Union  'Sugar  Refin- 

144s.  cry  v.  Mathiesson,  3  Cliff.  (U.  S.)  146, 

2.  Magie  Ruffle  Co.  v.  Elm  City  Co.,  597. 

14  Blatchf.  (U.  S.)  109;  s.  c,  2  Bann.       Praotlce  on  Motion  finr  Re-hearing. — 

6  Ard.  Pat.  Cas.  506;  s.  c,  11  Pat  Off.  After  an  interlocutery  decree  has  been 
Gaz.  501;  Coburn  v.  Schroeder,  xi  Fed.  entered,  application  for  re-hearing  on 
Rep.  425;  s.  c,  22  Pat  Off.  Gaz.  1538;  account  of  new  evidence  must  be  by 
Willimantic  Linen  Co.  v,  Clark  Thread  petition  for  leave  to  file  supplemental 
Co.,  32  Pat  Off.  Gaz.  1356;  s.  c,  24  bill  or  answer  and  for  re-hearmg  when 
Fed.  Rep.  799;  Wooster  v.  Handy,  22  supplemental  bill  or  answer  may  be 
Blatchf.  (U.  S.)  307;  6.  c  21  Fed.  Rep.  ready  for  hearing.  Reeves  v.  Keystone 
31 ;  s.  c,  28  Pat  Off.  Gaz.  629;  Steam  Bridge  Co.,  2  Bann.  &  Ard.  Pat  Cas. 
Stone  Cutter  Co.  v,  Sheldon,  22  256;  s.  c,  9  Pat.  Off.  Gaz.  885;  Hop 
Blatchf.  (U.  S.)  484;  8.  c,  21  Fed.  Rep,  Bitters  Mfg.  Co.  v.  Warner,  28  Fed. 
875.  Rep.  577. 

Defendant  who,  subsequent  to  decree.        Or  to  file    a    petition    in  the  court 

discovers  that  the  patent  sued   on  is  where  the  decision  was  had,  and  ob- 

limited  by  a  foreign  patent  to  patentee,  tain  from  the  court  an  order  upon  the 

may  have  decree  amended  to  limit  the  other  party  to  show  caupe  on  the  fol- 

injunction  to  the  life  of  the  American  lowing  rule  day  or  on  some  other  day 

?atent  as  limited  by  the  foreign  patent,  mentioned,  why  its  prayer  should  not 

>eFIorez    v.    Raynolds,    17    Blatchf.  be  granted.    The  other  party  can  then 

(U.   S.)   436;  s.  c'.,   8  Fed.  Rep.  434;  answer  the  petition,  and  upon  the  peti- 

6.  c,  17  Pat.  Off.  Gaz.  503.  tion  and  answer,  the  application  can  be 

S.  Laches  will  prevent  a  party  from  heard.     Giant  Powder  Co.  v,  Califor- 

obtaining  a  rehearing.      Andrews    v.  nia  etc.  Powder  Co.,  5  Fed.  Rep.  197. 
Denslow,  14  Blatchf.  (U.  S.)  182;  s.  c.        Practice  PetiUon.— The  petition  must 

2  Bann.  &  Ard.  Pat.  Cas.  587;  Double-  be  signed  by  counsel  and  the  affidavit 

day  V.  Sherman,  6  Blatcht  (U.  S.)  513;  cannot  be  niiade  before  an  officer  who 

Willimantic  Linen  Co.  v.  Clark  Thread  is  also  attorney  for  petitioner;  it  must,  if 

Co.,  24  Fed.  Rep.  799;   s.    c,  32   Pat  re-hearing  is  sought  on  the  ground  of 

Off.  Gaz.  X356.  new  evidence,  state  the  nature  of  the 

But  the  laches  must  be  considerable,  evidence;  that  it  was  not  in  possession 

Hake  v.  Brown,  44  Fed.  Rep.  283.  of  the  party  until  after  the  hearing;  that 

Fraud. — A  collusive  decree   will   be  diligence  was  used  to  discover  it;  when 

stricken  out.     Barker  v.  Todd,  15  Fed.  it  was  discovered  and  the  circumstances 

Rep.  265;  s.  c,  23  Pat.  Off.  Gaz.  438.  of  its    discovery.     AUis  v.  Stowell,  c 

Where  the  court  is  not  satisfied  with  Bann.  &  Ard.  ]^at  Cas.  458;   s.  c,  i§ 

the  conclusion  reached,  it  may  g^nt  a  Pat  Off.  Gaz.  465. 
re- hearing  with  leave  to  take  additional        Termi. — A  decree  made  on  re-hear- 

proof.     Rumford  Chemical  Works   v,  ing  may  make    terms    under  circum- 

Lauer,  10  Blatchf.  (U.  S.)  122;  s.  c,  5  stances   which   would  otherwise  cause 
Fish.  Pat  Cas.  615;  s.  c,  3  Pat  Off.    great  oppression  on  a  party.     Campbell 

Gaz.  349.  V.  New  York,  35  Fed.  Rep.  504, 

The  court  will  very  rarely  grant  a  Where  a  re-hearing  pending  an  ac- 
re-hearing  when    no    new    facts    are  counting  is  granted,  the  testimony  al- 
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10.  ProeeedingB  on  Aooonnting. — ^The  proceedings  in  the  master's 
office  are  substantially  the  same  as  in  other  cases  of  reference  on 
an  accounting.^ 

ready  taken  before  the  master  will  be  re-  master,  in  overruling  or  sustaining  ob- 
tained for  use  in  a  subsequent  account-  jections  to  admission  of  testimonj. 
ing  if  such  be  ordered.  American  etc.  Troy  Iron  etc.  Factory  v.  Corning,  6 
Boring  Co.  v,  Sheldon,  23  Blatchf.  (U.  Blatchf.  (U.  S.)  328;  s.  c,  3  Fish.  Pat. 
S.)  286.  Cas.  497;  American  etc.  Pavement  Co. 

Wlw  Ota  More  to  Amend  Dtoree. — A  v\  Elizabeth,  i  Bann.  &  Ard.  Pat. ^ Cas. 
stranger  fo  the  decree,  even  if  his  rights  463;  s.  c,  6  Pat.  Off.  Gaz.  764. 
would  be  affected  by  the  decree,  cannot  The  objections  to  testimony  sjiould 
move  to  have  it  amended.*  In  re  Iowa  state  the  ground  of  the  objection, 
etc.  Wire  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  Brown  r.  Hall,  6  Blatchf.  (U.  S.)  401; 
279;  Washburn  etc.  Mfg.  Co.  v.  Colwell  s.  c,  3  Fish.  Pat.  Cas.  531. 
etc.  Pence  Co.,  i  Fed.  Kep.  22^;  Page  And  the  objection  should  be  made  at 
V.  Holmes  Telegraph  Co.,  18  Blatchf.  the  time  of  alleged  error  and  afterwards 
(U.  S  .^  118;  s.  c,  2  Fed.  Rep.  320;  s.c,  reduced  to  writing  and  filed  with  the 
5  Bann.  &  Ard.  Pat.  Cas.  439.  master.     Fisher  v.  Hayes,  x6  Fed.  Rep. 

1.  The  following  hat  been  statM  to    469;  s.  c,  24  Pat.  Off.  &az,  304. 
be  the  proper  practice  on  an  accounting        And   unless  objections  similar  to  the 
in  a  patent  suit  by  J UDGfs  Nelson  and    exceptions  taken    were   made    to    the 
Lowbll:  **The  master  appoints  a  day     draught  report,  6U4;h  exceptions  will  be 
for  pnxreeding  with  the  reference,  and    overruled. 

gives  notice,  by  mail  or  otherwise,  to  Form  of  Bzceptton. — Exception  should 
the  parties  or  their  solicitors.  We  point  out  the  error  alleged  to  have 
think  the  solicitor  should  be  notified;  been  committed,  and  the  evidence, 
though  probably  under  rule  seventy-  Turrill  v.  Illinois  Cent.  R.  Co.,  3  Biss. 
five,  notice  to  the  party  is  good  notice.  (U.  S.)  72;  Cutting  v,  Florida  etc.  R. 
If  the  defendant  does  not  appear  the  etc.  Co.,  43  Fed.  Rep.  743. 
roaster  proceeds  ex  parte,  and  makes  Wlien  No  Ezoeptlons  Can  be  Taken. — 
out  the  profits  and  damages,  if  he  can,  Where  the  master's  report  is  based 
from  the  evidence  produced  by  the  upon  an  inspection  as  well  as  upon  the 
plaintiff.  If  it  appears  that  an  account  evidence,  the  findings  of  fact  will  not 
of  profits  is  necessary  to  a  just  decision  be  reversed.  Piper  v.  Brown,  6  Fish, 
of  the  cause,  and  is  desired  bv  the  Pat.  Cas.  240;  s.  c,  x  Holmes  (U.  S.) 
plaintiff,  he  makes  an  order  that  the  de-  196;  s.  c,  3  Pat.  Off.  Gaz.  97. 
fendant  furnish  an  account  by  a  certain  Or  a  master's  report  upon  conflicting 
day,  and  adjourns  the  hearing  to  that  evidence.  Welling  v,  LeBaw,  34  Fed. 
day.    The  defendant  should  be  served    Rep.  40. 

personally  with  a  notice  of  this  adjourn-  Sec  as  to  case  where  interrogatories 
raent;  and  of  the  order  to  produce  his  were  adjusted  by  master.  Union  Sugar 
account,  if  it  is  intended  to  move  for  an  Refinery  r.  Matthiesson,  3  Cliff.  (U.  S.) 
attachment  in  case  he  fails  to  appear.    146. 

The  service  may  be  made  by  any  disin-  No  exception  can  be  taken  to  a  re- 
tercsted  party  and  need  not  be  by  the  port  on  account  of  error  in  the  interloc- 
marshal.  If  the  defendant  then  fails  utory  decree.  Williams  v.  Leonard,  9 
to  appear  he  will  be  in  contempt."  Blatchf.  (U.  S.)  476;  s.  c,  5  Fish.  Pat. 
Kerosene  Lamp  Heater  Co.  v.  Fisher,  i  Cas.  381;  Turrell  v.  Speath,  2  Bann.  & 
Fed.  Rep.  91;  s.c,  5  Bann.  &  Ard.  Pat.  Ard.  Pat.  Cas.  185;  s.  c,  8  Pat.  Off. 
Cas.  78.  ^  Gaz.  986. 

The  court  will  not,  however,  instruct  Re-committal  of  Beport. — A  re-com- 
the  master  in  advance  as  to  the  course  mittal  of  report  will  be  made  where  a 
he  is  to  pursue.  Fisher  v.  Consolidated  mistake  has  been  made  in  it.  McKaj 
Amador  Mine,  25  Fed.  Rep.  201 ;  Woos-  v.  Jackman,  17  Fed.  Rep.  641;  s.  c,  24 
ter  V.  Gumbirnner,  20  Fed.  Rep.  167.         Pat.  Off.  Gaz.  1177. 

Nor  review   each    alleged    error  by        Or  the  master  has  failed  to  clearlj 
special    motion.      Lull    v,    Clark,    22    state  his  conclusions.     Webster  Loom 
Blatchf.  (U.  S.)  ao9;  s.  c,  20  Fed.  Rep.    Co.  v,  Higgin8,43  Fed.  Rep.  673. 
454*  But  it  will  not  be  re-committed  mere- 

Bieeptleoa.  —  Exceptions  should  be  ly  to  allow  a  partj  to  remedy  a  neglect, 
taken  on  the  spot  to  a   ruling  of  the    Fisher  v.  Hayes,  16  Fed.  Rep.  469;  s.  c^ 
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11.  Costs. — The  general  rule  is  to  give  costs  to  the  prevailing 
party.*  The  exceptions  are  few  and  rest  on  strong  grounds.* 
They  are  generally  where  the  award  of  them  would  be  against 
equity  and  good  conscience.*     It  is,  however,  a  purely  statu- 

24  ^«t.    Off.   Gaz.   304;   Garretson  v.  919;  coutra^  Urner  v.  Kayton,  17  Fed. 

Clark,  15  Blatchf.  (U.   S.)  70;  s.  c,  3  Rep.  539;  •.  c,  34  Pat.  Off.  Gaz.  1178. 

Bann.  &  Ard.  Pat.  Cas.  30;   8.  c,  14  S.  Hovey  f.  Stevens,  3  Woodb.  &  M. 

Pat.  Off.  Gaz.  485.  (U.  S.)  7;  s.  c,  2  Robb  Pat.  Cas.  567; 


But  see  Webster  Loom  Co.  v.  His-  Elfelt  v.  Steinhart,  6  Sawjr.  (U.  S.)  480; 
rins,  43  Fed.  Rep.  673;  Porter  Needle  s.  c,  5  Bann.  &  Ard.  Pat  Cas.  596;  a. 
Co.  V,  National  Needle  Co.,  22  Fed.    c,  11  Fed.  Rep.  896;  Yale  Mfg.  Cfo.  v. 


Rep.  829.  North,  5  Blatchf.  (U.  S.)  455;  8,  c.,  3 

Nor  will  it  be  re-committed  where  Fish.  Pat.  Cas.  279;  Hake  v.  Brown,  37 

the   mistake   can  be  corrected  by  the  Fed.  Rep.  783. 

facts  appearing  in  the  case  aside  from  They    maj    sometimes    be    divided, 

the  evidence  before  the  master.     Wit-  Fiske  v.  West  etc.  Mfg.  Co.,   19   Pat. 

ters  V.  Sowles,  43  Fed.  Rep.  405.  Off.  Gaz.  545;   Garretson  v,  Clark,  x6 

Opening  fha  Report. — A  report  will  Pat.*Off.  Gaz.  806;  Brooks  v,  Byam,  2 

not  be  opened  to  admit  new  testimony  Story  (U.  S.)  525. 

when  it  is  evident  that  all  important  8.  For  instance,  where  defendant  haa 

testimony  is  in.    Morss  v.  Union  Form  been  induced  by  complainant  to  believe 

Co.,  39  r  ed.  Rep.  468.  that  his  machine  did  not  infringe  the 

WHat  QneiUona  Are  Not  at  Imim  Be-  patent.     Sarven  v.  Hall,   1 1   Blatchf. 

Aire  the  Master— The    validity  of  the  (U.  S.)  295;  8.c.,6  Fish.  Pat.  Cas.  495; 

patent.      Skinner     v.     Vulcan      Iron  s.  c,  4  Pat.  Off.  Gaz.  666. 

Works,  39  Fed.  Rep.  870^  Thomson  tr.  Or  where  the  defendants  who  have 

Wooster,  114  U.  S.  104.  prevailed,  have  made  a  profit  by  reason 

Adjudications    made    by    the  court  of  the  existence  of  the  patent.     Hussey 

upon  motion  of  a   party,  directing    a  v.  Bradley,  5  Blatchf.  (U.  S.)  134;  s.  c, 

rule  for  the  computation  of  profits,  are  2  Fish.  Pat.  Cas.  362. 

not  open  to  review  by  exceptions  to  re-  Where  defendant  has  prevailed  on 

port.     Webster  Loom  Co.  v.  Hlggins,  answer  on  a  defense  that  should  have 

39  Fed.  Rep.  462.  clearly  been  raised  by  demurer.   Brooka 

Beporting  the  Bridenoe. — Where,  at  a  v.  By  am,  2  Story  (U.  S.)  525. 
hearing  before  a  master,  the  evidence  is  An  offer  having  been  made  by  defend- 
not  in  writing,  no  order  can  be  made  on  ant  to  pay  over  the  profits.  Ford  v. 
the  master  to  report  the  evidence.  Kurtz,  X2  Fed.  Rep.  789. 
Hammacher  xf.  Wilson,  32  Fed.  Rep.  But  not  where  a  general  offer  to  pay 
796.  See  also  Loud  v.  Stone,  28  Fed.  royaltj'  has  been  made  and  refused. 
Rep.  749.  Allen  v.  Deacon,  21  Fed.  Rep.  122. 

1.  Hovey  v.  Stevens,  3  Woodb.  &  M.  Where  complainant  has  been  defeated 

(U.  S.)  17;  8.  c,  2  Robb.  Pat.  Cas.  ^67;  on  the  most    of   his    claim.     Albany 

Urner  V.  Kay  ton,   17  Fed.   Rep.  845:  Steam  Trap.  Co.  t;.  Felthousen,  20  Fed. 

Calkins  v.  Bertrand,  10  Biss.  U.  S.  445;  Rep.  633;  Fay  v,  Allen,  24  Fed.  Rep. 

s.  c,  8  Fed.   Rep.  755;   Merchant  v,  .804;    Schimd  v,  Scovill  Mfg.  Ccr.,  37 

Lewis,  X  Bond    (U.  S.)  172;   Green  v.  Fed.  Rep.  345;  Hayes  v.  Bickelhoupt, 

Barney,  19  Fed.  Rep.  ^20;  McKay  v,  21  Fed.  Kep.  C67;   Adams  v.  Howard, 

Jackman,  17  Fed.  Rep.  641.  22  Blatchf.  (U.  S.)  47:    s.  c,  10  Fed. 

Referenoo. — ^The  cost  of  a  reference  Rep.  317;  s.  c,  26  Pat  Off.  Gaz.  82  c. 
to  a  master  where  the  decree  is  for  Pui  lack  of  disclaimer  in  reissue 
nomAnal  damages  only  are  taxed  against  which  has  had  ita  claims  unduly  broad- 
complainant.  Garretson  v,  Clark,  iii  ened,  does  not  hinder  the  costs  from 
U.  S.  120;  Everest  v.  Buffalo  Lubrica-  going  to  complainant  where  he  has  the 
ting  etc.  Co.,  30  Fed.  Rep.  848;  Moflitt  decree.  The  plaintiff  was  the  original 
V.  Cavanagh,  27  Fed.  Rep.  511;  Dob-  inventor  of  the  things  claimed  but  had 
son  V,  Hartford  Carpet  Cfo.,  114  U.  S.  abandoned  them.  Mundy  v,  Lidger- 
439.  wood  Mfg.  Co.,  20  Fed.  Rep.  191;  Yale 

The  complainant  pays  the  master's  Lock  Mfg.  Co.  v,  Sargent,  X17  U.  S. 

fee,  and  then,  if  he  recovers,  has  it  taxed.  537. 

Macdonald  v.  Shepard,  10  Fed.  Rep.  PreyalUnc  Only  on  a  Bldt    lawautf^ 
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tory  right.^      Security  for   costs   can   be   demanded   in   some 
cases.* 

* 

Where  coniplainant  has  been  defeated  by  defendant.     Hathaway  v.  Roach,  2 

on  the  main  issue  and  succeeded  only  Woodb.  &  M.  (U.  S.)  63. 

on  in  issue  of  trivial  importance,  costs  •    Wltaesaaa. — Where  the  testimony  of 

will  be  refused.     Marks  etc.  Chair  Co.  witnesses  is  taken  under  a  deposition  hy 

V.  Wilson,  43  Fed.  Rep.  302;    Railway  consent,  a  reasonable  sum  as  costs  for 

Mfg.  Co.  V,  R.  Co.,  34  Pat.  Off.  Gaz.  procuring  the  attendance  of  witnesses 

921;  Wooster  v.  Handv,   23    Blatchf.  may  be  allowed.     Hathaway  v.  Roach, 

(U.  S.)  113;  p.  Cn  23   t'ed.   Rep.    49;  2  Woodb.  &  M.  (U.  S.)  63. 

Wooster  v.  Hill,  22  Fed.  Rep.  830.  Fees  of  witnesses   who  actually  at- 

But  where  defendant  fails  to  defend  a  tend  before  the  plaintiff  becomes  non- 
branch  of  the  case,  costs  will  go  against  suit,  though  not  examined.    Hathaway 
him  on  this  branch.   Chicopee  Folding  v.  Roach,  2  Woodb.  &  M.  (U.  S.)  63. 
Box  Co.   V.    Rogers,   32    Fed.    Rep.  Hot  to  be  Taxed— Wltaeaaea. — A  wit- 
695.  ness  attending  merely  by  request  of  a 

BsfinrtiiM  to  Katler.^Where  the  costs  party.     Woodruff  v.  Barney,  1  Bond 

on  a  reference  to  a  master  had  been  (U.  S.)  528;  s.  c  2  Fish.  Pat.  Cas.  244; 

augmented  by  the  production  of  irrele-  Spaulding  v.  Tucker,  4  Fish.  Pat.  Cas. 

vsnt testimony  by  the  prevailing  party.  63 '^. 

Troy  Iron  etc.  Factory  v.  Cornning,  6  Mileage  of  witnesses  who  havt  come 

Fish.  Pat.  Cas.  85;  s.  c,  10  Blatchf.  (U.  twice  in  the  same  term.     Hathaway  v, 

S.)  223,  Roach.  2  Woodb.  &  M.  (U.  S.)  63. 

Where  rehearing  is  had  to  let  plain-  Mileage  for  officers  of  defendant  cor* 

tiff  give  in  evidence  he   should    have  poration.     American  etc.  Drill  Co.  v, 

given  in  originally.    Fay  v,  Allen,  30  Sullivan  Mach.  Co.,  32  Fed.  Rep.  552. 

Fed.  Rep.  446.                   '  A  deposition  cannot  be  taxed  where 

Ooits   on   Dlimlasal.— ^See    Ryan    r.  it  is  dispensed  with  by  the  party  taking 

Gould,  41  Pat.  Off.  Gaz.  1392.  it  and  the  party   called   as  a  witness. 

1.  Hathaway  v.  Roach,  2  Woodb.  &  Hathaway  v.  Roach,  2  Woodb.  &  M. 

M.  (U.  S.)  63.           •  (U.  S.)  63. 

But  courts  of  equity  may  allow  costs  A  party  is  not  entitled  to  counsel  fees 

other  than  those  prescribed  in  the  stat-  for  witnesses  before  a  master.  Strauss 

ute.    Spaulding  v»  Tucker,  4  Fish.  Pat.  v,  Meyer,  22  Fed.  Rep.  467. 

^3S*  633<  Witnesses  before  a  master  whose  tes- 

S.  As  a  general  rule,  security    will  timony   was  afterwards  abandoned  or 

not  be  required.    Woodworth  v,  Sher-  given  up,  or  stricken  out  or  rejected  by 

man,  3  Story  (U.  S.)  171;  s.jc.,  a  Robb  the  master  and  the  striking  out  or  re* 

Pat  Cas.  257.  jection  sustained  by  the  court.    Troy 

For  cases  in  which  security  has  been  Iron  Factory  v.  Corning,  7  Blatchf.  (U. 

required,  see  Orr  v.  Littiefielci,  i  Woodb.  S.)  16. 

&  M.  (U.  S.)  13;  s.  c,  2  Robb  Pat.  Cas.  General  TreatlM. — For  a  general  trea- 

323.  tise  on  taxable  costs,  see   Wooster  v. 

The  rule  to  enter  security  must  be  Handy,  23  Blatchf.  (U.  S.)  113;  s.  c,  23 

taken  at  the  proper  time.  Bliss  v.  Brook-  Fed.  Kep.  49. 

lyn,  10  Blatchf.  (U.  S.)  217.  What  May  Hot  be  Taxed.— Models  not 

When  Ooita    Are    OlTen.-^Although  referred  to  in  the  patent.     Woodruff  v. 

costs  are  usually  only  given  when  the  Barney,  i   Bond   fU.  S.)  528;   s.  c,  a 

cause  is  decided,  yet  a  court  may  grant  Fish.  Pat.  Cas.  244;  Hussey  v,  Bradley, 

them  with  reference  to  matters  com-  5  Blatchf.  (U.  S.)  2x0;  Parker  v,  Big- 

pletely  settled  before  that  time.     Avery  ler,  i  Fish.  Pat.  Cas.  285. 

r.  Wilson,  ao  Fed.  Rep.  856.  Model   of  the    infringing    machine. 

Wliat  May  be  Taxed. — Telegrams  Cornelly7/.Markwald,24Fed.  Rep.  187. 
in  the  progress  of  the  suit.  Hussey  r*.  Mileage.— To  marshal  serving  a  rule 
Bradle}',  5  Blatchf.  (U.  S.)  210.  to  plead  on  defendant.  Parker  v.  Big- 
Postage  on  the  transmission  and  re-  ler,  i  Fish.  Pat.  Cas.  285. 
tarn  of  a  commission.  Prouty  v,  Dra-  Or  for  over  one  hundred  miles  when 
per,  2  Story  (U.  S.)  199.  the  subpoena  is  served  in  another  dis- 

Copies  of  assignments.   Hathaway  v,  trict,  though  the  marshal  really  travels 

Roach,  2  Woodb.  &  M.  (U.  S.)  53.'  further.     Parfter  r.  Bigler,  i  Fish.  Pat 

Procuring  models  of  the  invention  Cas.  285. 
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18.  Billi  of  Bayiew. — Bills  of  review  follow,  in  patent  cases,  the 
same  rules  as  regulate  them  in  other  equity  proceedings.^ 

IS.  Attaehment  fbr  Contempt. — Where  a  violation  of  an  injunc- 
tion is  plain  and  proved  to  the  satisfaction  of  the  court,*   the 

No  mileage  of  officers  of  a  corpora-  Bann.  &  Ard.  Pat  Cas.  607.   See,  how- 

tion  testifying  on  its  behalf.    American  ever,  Thompson  v,  Wooster,  114  U.  S. 

etc.  DriU  Co.  v,  Sullivan  Mach.  Co.,  33  104;  s.  c,  31  Pat.  Off.  Gas.  913. 

Fed.  Rep.  552.  Brldaiioe   In  a  ProftaikllBg   Befiire  a 

Copies  aadMntliif. — Copies  of  plead-  Master— Where  Taken. — May  be  taken 

ings  or  proofs.    Hussey  v,  Bradley,  5  abroad.    Bate  Refrigerating  Co.  v,  Gil- 

Blatchf.  (U.  S.)  210.  lettc,  28  Fed-  Rep.  673. 

Printing  record  is  not  an  item  of  cost  Snspenslon  of  Acoonntlng. — Account- 
where  it  is  done  voluntarily.  Spaulding  ing  will  not  be  suspended  pending  an 
V.  Tucker,  4  Fish.  Pat.  Cas.  633.  appeal  of  a  case  on  the  same^patent  de- 

Where  ordered  by  court  the  expense  cided  in  another  circuit  adversely  to 

may  be  equally  divided.    Brooks  v.  By-  complainant.      Celluloid   Mfg.  Co.  v, 

am,  2  Story  (U.  S.)  525.  Comstock  etc.  Co.,  27  Fed.  Rep.  358. 

Of  a  copy  of  patent  procured  by  de-  How  Damages  Are  to  be  Paid  Wlien 

fendant.      Hathaway     v.     Roach,    2  BeTsral    Are    Interested    In    Patent. — 

Woocfb.  &  M.  (U.  S.)  63.  Where  several  parties  are  entitled  to  a 

Time  of  Taxing  Ck)sts  ^-Costs  are  al-  share  of  the  damages,  they  are  paid  in 

most  invariably  taxed  after  the  judg-  proportion  to  their  respective  interests, 

ment  is  rendered  and  entered  by  direc-  Campbell  v,  James,  18  Blatchf.  (U.  S.) 

tion  of  the  court  nunc  fro  tune  as  part  92;  s.  c.  5  Bann.  &  Ard.  Pat.  Cas.  3^4; 

of  the  original  judgment.    They  may  s.  c,  2  Fed.  Rep.  338;  s.  c,  18  Pat.  On. 

be  taxed  and  entered  on  the  record  after  Gaz.  1261;  Herring  v.  Gas  Consumers 

a  transcript  has  been  sent  to  the    su-  Assoc,  9  Fed.  Rep.  556;  s.  c,  21  Pat. 

preme  court.     Sizer  v.  Many,  16  How.  Off.  Gaz.  203. 

(U.  S.)  98.  But  the  defendant  may  be  allowed  to 

By  Whom  Taxed. — Costs  are    taxed  pay  the  gross  amount  into  court.  Camp- 

with  a  few  exceptions  by   the  clerk,  bell  v.  James,  18  Blatchf.  (U.  S.)  92;  s. 

He  cannot,  however,  fix  the  master's  c,  5  Bann.  &.  Ard.  Pat.  Cas.  3^4;  s.  c, 

fee.    Doughty  v.  West  etc.  Mfg.  Co.,  4  2  Fed.  Rep.  338;  s.  c,  x8  Pat.  Off.  Gaz. 

Fish.  Pat.  Cas.  318.  1111;  Timken  v.  Olin,  41  Fed.  Rep.  169. 

See,  for  a  complicated  taxation  with  2.  Birdsell  v,  Haeerstown  etc.  Mfg. 

reference  to  master's  fee.  American  etc.  Co.,  x  Hughes  lU.S.)  59;  s.  c,  2  Bann. 

Drill  Co.  V,  Sullivan    Mach.  Co.,  32  &  Ard.  Pjit.  Cas.  519;   s.  c,   ix    Pat. 

Fed.  Rep.  552.  Off.  Gaz.  420;  Wetherill  v.  New  Jersey 

1.  See  Foster's  Fed.  Practice,  ^%  353,  Zinc   Co.,  i  Bann.  &   Ard.  Pat.  Cas. 

354^  355t  356,  357.  X05;  s.  c,  5  Pat.  Off.  Gaz.  460;  Atlan- 

Where  the  bill  of  review  is  filed  on  tic  etc.  Giant  Powder  Co.  v,  Dittmar 
account  of  a  matter  of  fact,  leave  of  etc.  Powder  Mfg.  Co.,  9  Fed.  Rep.  316; 

court  to  file  it  must  be   first  obtained;  s.  c,  20  Pat.  Off.  Gaz.  1380;  Pennsyl- 

where  filed  on  account  of  newly  discov-  vania  Diamond  Drill  Co.  v.  Sihipson, 

ered    evidence,  the  evidence  must  be  3^  Fed.  Rep.  284;   s.  c,  48  Pat.  Off. 

more  than  merely  cumulative,  and  must  Gaz.  676. 

have  been  discovered  within  a  reason  •  A  mere  sending  of  a  machine  from 

able    time    before    the    filing  of   the  the  maker  to  an  agent  is  not  enough, 

bill.     Blandy  v.  Griffith,  6  Fish.  Pat  McKay  v.  Scott  etc.  Mach.  Co.,  20  Pat. 

Cas.  434.  Off.  Gaz.  372. 

There  must  have  been  an  effort  to  Or    an   advertisement '  that  a  party 

obtain  the  evidence  for  the  first  trial,  makes  a  machine.     Allis  v.  Stowell,  9 

and   where   there  has    been  a  decree  Pat.  Off.  Gaz.  727. 

against  a  party  who  failed  to  take  any  But  fitting  up  a  factory  to  make  the 

evidence  while  he  could  have  obtained  infringing    articles    is.      Goodyear    v. 

such  by  using  proper  diligence.     Irwin  Mullee,  5  Blatchf.  (U.  S.)  429;  s.  c,  3 

V,  Meyrose,  2  McCrary  (U,  S.)  244.  Fish.  Pat.  Cas.  209. 

A  decree  by  consent  cannot  be  set  Or  combining  to  aid  others    to  in- 

aside  by  a  bilf  of  review.    In  re  Pent-  fringe.    Bate  Refrigerating  Co.  v.  Gil- 

laige,  17  Blatchf.  (U.  S.)  306;  s.  c,  4  lett,  30  Fed.  Rep.  683. 
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invention  practiced,  if  changed  from  that  which  was  enjoined,  being 
merely  colorably  so,*  and  the  terms*  of  the  injunction  and  fact 
of  its  service*  being  clear,  the  defendant  will  be  attached  for  con- 
tempt,* and  punished  in  the  like  manner  as  in  other  contempts.^ 

• 

Or  partiallj  making  the  device  and  A  party  may  be  punished  for  con- 
adding  it  to  others  to  be  finished. '  tempt  or  may  be  proceeded  against  by 
^ijo^vlcs  V,  Peck,  42  Cono.  386.  injunction   where   he  violates  the  in- 

.    f^he  contempt  is  the  violation  of  the    junction  in  another  circuit.     Roemer  v. 
f^^'^Kr/iMi,  not  the  continuation  of  the     Neumann,  23  Fed.  Rep.  447. 
rjf*^»}geroent  of  the  patent,  and  the  in-        6.  Where  the  violation  is  not  wilful, 
j,yf^^tion,  if  wrong,  should  be  rectified    defendant  will  be  merely  required  to 
^He  court  on  motion  of  the  defend-    pay  the  profits  as  damages  and  costs. 

Ready  Roofing  Co.  v.  Taylor,  15 
Blatchf.  (U.  S.)  95;  s.  c,  3  Bann.  & 
Ard,  Pat.  Cas.  368;  Matthews  v, 
Spangenberg,  23  Pat.  Off.  Gaz.  1624. 

Counsel  ^es  of  complainant  may  be 
exacted.  Doubleday  v,  Sherman,  8 
Blatchf.  (U.  S.)  45;  s.c.,4  Fish.  Pat.  Cas. 
2cr,  Schillinger  v,  Gunther,  14  Blatchf. 
(U.  S.)  152;  s.  c.  2  Bann.,&  Ard.  Pat 
Cas.  544;  8.  c,  II  Pat.  Oft.  Gaz.  831; 


5.^  "  Hamilton  v.  Simons,  5  Biss.  (U. 
(U-^  ^>;  SickeU  w.  Borden,  4  Blatchf. 
|\V  ^•)  14;  Craig  V.  Fisher,  2  Sawy. 

V.  lUddle  V.  Cory,  7  Blatchf.  (U.  S.) 
1;  'Putnam  v,  Hollander,  1 1  Fed.  Rep. 
75;  Bate  Refrigerating  Co.  v.  East- 
man, II  Fed.  Rep.  902;  Burk  v.  Im- 
hauser,  2  Bann.  &  Ard.  Pat.  Cas.  465; 
s.  c,  II  Pat.  Off.  Gaz.  112;  Onderdonk 


V,  Fanning,  2  Fed.  Rep.  568;  s.  c,  5    Phillips  v,  Detroit,  2  Flipp.  (U.  S.)  92; 
"     "    "    ~       "         '      -    --  3,  ^^nf^-^^.  Afd.  Pat.  Cas.  150; 


Bann.  &  Ard.  Pat.  Cas.  562;  Califor 
nia  Art  Stone  Co.  v.  Molitio,  119  U.  S. 
451;  s.  c,  38  Pat.  Off.  Gaz.  329;  West- 
em  etc.  Mfg.  Co.  V,  Ro'senstock,  30  Fed. 
Rep.  67. 

A  real  difference  from  the  article  en- 
joined will  not  subject  the  maker  to  an 
action  for  contempt;  the  remedy  is  a 
second  suit  for  infringement,  even  if  the 


8*    C., 

s.  c,  16  Pat.  Off.  Gaz.  627;  Searls'v^ 
Worden,  13  Fed.  Rep.  716. 

An  order  imposing  a  fine  may  be 
made.  Fisher  v,  Hayes,  19  Blatchf. 
(U.  S.)  13;  s.  c,  6  Fed.  Rep.  63;  s.  c, 
20  Pat.  Off.  Gaz.  601. 

He  may  committed.    Goodyear    v, 
Mullee,  5  Blatchf.  (U.  S.)  463;  s.  c,  3 
article  is  within  the  patent.    Michaels    Fish.  Pat.  Cas.  260;  Fischer  v.  Hayes, 
V,  Roessler,  38  Fed.  Rep.  742.  20  Pat.  Off.  Gaz.  672. 

a.  Whipple  V,  Hutchinson,  4  Blatchf.  Mitlgatinf  droumfltanoes. — Mitigat- 
<U.  S.)  190;  Goodyear  v,  Mullee,  5  ing  circumstances  showing  that  the 
Blatchf.  (U.  S.)  429;  8.  c,  3  Fish.  Pat.  violation  of  an  injunction  was  not  wil- 
Cas.  209.  ful  but  unintentional,  will  lighten  the 

S.  Whipple  V.  Hutchinson, 4  Blatchf. .  penalty.  Matthews  v,  Spangenberg, 
(U.  S.)  190;  Phillips  V-  Detroit,  2  i^  Fed.  Rep.  813;  Barb  Steel  Wire 
Flipp.  (U.  S.)  92;  s.  c,  3  Bann.  &  Ard.  do.  v.  Southern  Barbed  'Wire  Co.,  30 
Pat.  Cas.  100;  s.  c,  16  Pat.  Off.  Gaz.  Fed.  Rep.  615;  s.  c,  40  Pat.  Off.  Gaz. 
637.  578;  Morss  V,  Domestic  Sewing  Mach. 

4.  Wetherell    v.  New   Jersey    Zinc    Co.,  38  Fed.  Rep.  482. 
Co.,  I    Bann.  &   Ard.  Pat.  Cas.   105;        The  advice  of  counsel  is  no  excuse 
S.C.,  5  Pat.  Off.  Gaz.  460.     See  Wei      for    a    contempt.    Bate    Refrigerating 
Icsly  V,  Earl  of  Momington,  11  Beav.    Co.  v.  Gillett,  30  Fed.  Rep.  683;  Barr 
<Eng.)  180.  V.  Kimbark,  29  Fed.  Rep.  428;  s.  c,  40 

A  defendant  neglecting  to  notify  his  Pat.  Off.  Gaz  .  246;  Goodyear  v.  Mul- 
agents  of  the^ injunction,  is  responsible  lee,  5  Blatchf.  (U.  S.)  429;  s.  c,  3  Fish, 
for  their  acts.  Mundy  v,  Ridgewood  Pat.  Cas.  200;  Morss  v.  Domestic  Sew- 
Mfg.  Co.,  34  Fed.  Rep.  541.  ing  Mach.  Co.,  38  Fed.  Rep.  482. 

The  party  in  contempt  must  be  a  Nor  a  mistake.  Barb.  Steel  Wire 
party  to  the  suit.  A  corporation  Co.  v.  Southern  Co.,  30  Fed.  Rep.  615; 
which  purchases  the  business  of  an-  s.  c.  40  Pat.  Off.  Gaz.  578. 
other  partv  who  subsequently  were  en-  Practice  on  Ctontempt. — The  court 
joined,  will  not  be  in  contempt  for  not  can  order  an  inspection  of  the  device 
obejring  the  injunction.  Bate  Refrig-  aireged  to  be  made  in  contempt  of  the 
crating  Co.  v.  Gillett,  30  Fed.  Rep.  decree  and  refer  the  mattft-  to  a  master 
^5.  to  determine  the  facts.    The  contempt 

121  ' 


J 


btendon  of  Patent  PA  TENT  LA  W,  Szteation  of  Pfttant* 

XIX.  BZTEVBIOH  OF  PATKVT.^^-An  extension  of  patents  was 
formerly  allowed  upon  the  application  of  the  patentee^  or  his  ad- 
ministrator^ to  the  Commissioner  of  Patents,^  and  a  setting  forth 
of  facts  showing  the  value  conferred  upon  the  public  by  the  inven- 
tion and  the  inadequacy  of  the  return  to  the  patentee.*  ^No  ex- 
is  a  criminal  offence,  and  the  fine  or        Practice  in  deciding  whether  to  grant 

other  penalty  is  a  criminal  judgment,  extension.     See   U.  S.  Rev.  Stats.,   ^^ 

which  cannot  be  altered  after  the  expi-  4926,  4927. 

ration  of  the  term.    The  punishment       Aa  to  Bow  Far  the  Daoliloii  of  Oom- 

for  a  contempt  may  be  imposed  by  an  mlialiwier  la    OoBdiulTO. — Dorsey  etc. 

order  in  the  suit  in  which  the  injunc-  Rake  Co.  v.  Marsh,  6  Fish.  Pat.  Cas. 

tion  was  granted,  though  it  is  not  ir-  387;  s.  c,  9  Phila.  (Pa.)  395;  Clum  v, 

regular  to  entitle  the  proceedings  as  firewer,  2  Curt.   (U.  S.)  506;  Colt  v, 

"The  People"  v. ,  or  same  '*on  re-  Young,  3  Blatchf.  CU.  S.)  471;  Brooks 

lation  of"  .the  fine  may  be  made  v.  Bicknell,  3  McLean  (U.  S.)  350;  s. 
payable  to  the  party  injured  by  the  c,  2  Robb  Pat.  Cas.  118;  Jordan  v. 
contempt,  and  the  party  in  contempt  Dobson,  4  Fish.  Pat.  Cas.  232;  s.  c, 
ordered  to  pay  expenses  caused  by  his  2  Abb.  (U.  S.)  398;  Goodyear  v. 
contempt;  he  may  be  committed;  there  Providence  Rubber  Co.,  2  Fish.  Pat. 
cannot  be  an  imprisonment  and  fine,  Cas.  499;  s.  c,  2  Cliff.  (U.  S.)  351; 
but  the  party  may  be  fined  and  com-  Gear  v,  Grosvenor,  i  Holmes  (U.  S.) 
mitted  until  the  fine  be  paid;  and  the  215;  s.  c,  6  Fish.  Pat.  Cas.  314;  s.  c,  3 
court  may  make  several  orders  in  the  Pat.  Off.  Gaz.  380;  Crompton  v.  Bel- 
case  without  exhausting  its  powers,  knap  Mills,  3  Fish.  Pat  Cas.  536; 
It  need  not  be  averred  in  the  order  ad-  Eureka  Co.  v,  Bartley  Co.,  1 1  wall, 
judging  contempt  that  the  injunction  (U.  S.)  ^8;  Mowryt;.  Whitney, 8  Fish, 
violated  was  lawful,  nor  the  offense  re-  Pat.  Cas.  157;  Mowry  v,  Whitney,  4 
cited.  Fischer  v.  Hayes,  6  Fed.  Rep.  Fish.  Pat.  Uas.  307;  Mowry  v,  Whit- 
63.  ney,  5  Fish.  Pat.  Cas.  496;  Mowry  v, 

1.  While  this  subject  of  patent  law  is  Wliitney,  14  Wall.  (U.  S.)  620;  Ameri- 

practically  dead,  yet  it  would  leave  the  can  Wood    Paper  Co.  v.  Glens  Falls 

article  incomplete  to  omit  all  reference;  PapeV  Co.,  8  Blatchf.  (U.  S.)  518;  s.  c, 

so  the  notes  consist  merely  of  a  list  of  4    Fish    Pat.   Cas.   324;    Tilghman    v. 

cases  bearing  on  the  text  but  not  set  Mitchell,  9  Blatchf.  (U.  S.)   18;  s.  c,  4 

forth  at  lengSi.  Fish.  Pat.  Cas.  499. 

S.  Wood  worth  v.  Sherman,  3  Story        la  Not  Oonclualyo. — Brooks  v,  Bick- 

(U.  S.)  I7i;s.  c,  2  Robb  Pat.  Cas.  257;  nell,  3  McLean   (U.  S.)   250;  s.  c,  2 

Brooks  V.  Bicknell,  4  McLean   (U.  *S.)  Robb  Pat.  Cas.  118;   Wilson  v.  Rous- 

64;  Crompton  v,  Belknap  Mills,  3  Fish,  seau,  4  How.  (U.  S.)  646. 
Pat.  Cas.   ^36;  Potter  v,  Braunsdorf,  7        What  is  a  decision.     See  American 

Blatchf.  (l/.  S.)  97.  Wood  Paper  Co.  v.  Glens  Falls  Paper 

8.  Brooks  V.  Bicknell,  3  McLean  (U.  Co.,8  Blatchf.  (U.  S.)  513;  s.c^  4  Fish. 

S.)  250;  s.  c,  2  Robb  Pat.  Cas.  118;  Pat.  Cas.  561. 

Brooks  V.  Jenkins,  3  McLean   (U.  S.)        Foreign  patent  will  not  prevent  an 

32;  Washburn  v.  Gould,  3  Story  (U.  extension.    Tilghman    v.     Mitchell,   9 

.)   122;    s.  c,   2    Robb  P.  Cas.'  206,  Blatchf.  (U.  S.)  18;  s.  c,  4  Fish.  Pat. 

Wilson  V,  Rousseau,  4  How.  (U.  S.)  Cas.  615;  New  American  File  Co.  v. 

646;  s.  c,  2  Robb  Pat.  Cas.  373;  Wood-  Nicholson  File  Co.,  8  Fed.  Rep.  816;  •• 

worth  V,  Sherman,  3  Story  (U.  S.)  171;  c,  20  Pat.  Off.  Gaz,  524. 
6.  c,  2  Robb  Pat.  Cas.  257;  Kellberg^s        6.  That  the  patentee,  without  neglect 

Appeal,  86  Pa.  St.  129.  or  fault  on  his  part,  has  failed  to  ob- 

4.  U.  S.  Rev.  Stats.,  ^  4924.  tain  from  the  use  and  sale  of  his  inven- 

Praotioo.— See  U.  S.  Rev.  Stats.,  ff  tion  or  discovery  a  reasonable  remun- 
4924,  4925;  Brooks  V.  Bicknell,  3  Mc  eration  for  the  time,  ingenuity  and  ex- 
Lean  (U.  S  )  250;  s.  c.  2  Robb  Pat.  pense  bestowed  upon  it,  and  the  intro- 
Cas.  118;  Gear  v,  Grosvenor,  6  Fish,  duction  of  it  into  use,  and  that  it  is  just 
Pat.  Cas.  314;  s.  c,  i  Holmes  (U.S.)  and  proper,  having  due  regard  to  the 
215;  s.  c,  3  Pat.  Off.  Gaz.  380;  Johnson  public  interest,  that  the  term  of  the 
V.  McCull^Ugh,  4  Fish.  Pat.  Cas.  patent  should  be  extended,  y.  S.  Rev* 
170.  Stats.  4929. 
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« 
tension  is  now  granted  except  by  Congress.* 

The  extended  patent  ar\d  original  term  are  considered  as  two 
distinct  terms,*  but  the  rights  of  assignees  and  grantees  to  use  the 
thing  patented  of  the  original  term  have  been,  by  statute,*  ex- 
tended  into  the  extended  term.^ 

XX.  Srcial  AcnoHB  BxuLTnre  to  Patxvts— 1.  Billa  to  Settrain 
Snita  Agai2i8t  the  Cuftomen  of  a  HannfEMStnrer. — On  the  ground  of 
preventing  a  multiplicity  of  suits,  equity  will  sometimes  enjoin 
the  prosecution  of  suits  against  customers  of  a  manufacturer 
where  the  proceedings  against  them  are  vexatious,  and  a  suit  is 
pending  against  the  manufacturer.^ 

• 

1.  See  Rights  Given  by  Act  of  Con-  tU,  2  Woodb.  &  M.  (U.  S.)  424;  s. C,  3 

grtUySufra,  Robb   Pat.    Cas.    603;  Woodworth   v, 

A  special  act  procured  bj  fraud  \%  Cook,  2  Blatchf.  (U.  S.)  151;  Wether- 
binding  on  the  courts,  and  the  only  ill  v.  Passaic  Zinc  Co.,  6  Fish.  Pat.  Cas. 
remedy  is  to  obtain  a  repeal  of  the  50;  s.  c,  2  Pat.  Off.  Gaz.  471;  Wilson  v. 
patent.  Gibson  v.  GIfford,  i  Blatchf.  Simpson,  9  How.  (U.  S.)  109;  Farring* 
(U.  S.)  529.  ton  V,  Water  Commissioners,  4  Fish. 

And  the  form  of  an  extension  under  Pat.  Cas.    216;    Aiken  v.  Manchester 

a  special  act  maj  be  the  same  as  ^  that  Print   Works,    2    Cliff.    (U.    S.)    435; 

in  general  use.     Agawatn  Co.  V.Jordan,  Bloomer  v.  McQuewan,  14  How.  (U* 

7  Wall.  (U.  S.)  583.  .  S.)   539;  Bloomer  r.  StoUejr,  McLean 

A  special  act  extending  the  patent  is  (U.  S.)  158. 

effected  by  the  statute  savine  the  rights  Where  several  rights  besides  using 

of  persons  having  the  lawful  right  to  are  given,  the  assignee  may  continue  to 

use  the  thing  patented  into  the  extended  use,  but  the  other  riehts  fall.     Wood  v. 

term.  Bloomer  v.  McQuewan,  14  How.  Michigan  etc.  R.  Co.,  2  Biss.  (U.  S.) 

(U.  S.)  539;  Bloomer  v.  Millinger,  i  65;  s.  c,  3  Fish.  Pat.  Cas.  464;   Hodge 

Wall.  (U.  S.)  340;  Blanchard  v.  Whit-  t>.  Hudson  River  R.  Co.,  6  Blatchf.  (U. 

ney,  3  Blatchf.  (U.  S.)  307.  S.)  85;  s.  c,  3  Fish.  Pat.  Cas.  410. 

Comfare  Bloomer  v,  Stollrv,  ^  Mc-  6.  Kelley    v.  Ypsilanti    Dress    Stay 

Lean  (U.  S.)  158;  Gibson  v,  Gi£(brd,  i  Mfg.   Co.,  44   Fed.  Rep.  19;  Allis  v. 

Blatchf.  (U.  S.)  52^.  Stowell,  16   Fed.  Rep.  783;    Rumford 

1  Sayles  v.  Louisville  etc.  R.  Co.,  9  Chemical  Works  v,  Hecker,  11  Blatchf. 

Fed.  Rep.  512;  Potter  v.  Empire  Sew-  (U.  S.)  552;  s.  c,  5  Pat.  Off.  Ga*.  644; 

ing  Mach.  Co.,  3  Fish.  Pat.  Cas.  474.  Booth  v,  Seevers,    19  Pat.    Off.   Gaz. 

t.  U.  S.  Rev.  Stats.,  f  4928.  1140;  Birdsell  v  Hagerstown  Agricul* 

4.  It  only  means  that  one  having  a  tural  Mfg.  Co.,  1   Hughes  (U.  S.)  64; 

machine   lawfully    in    use  during   the  Ide  v.  Ball  Engine  Co.,  31  Fed.  Rep. 

original  term  may  continue  lawfully  to  901 ;    National    Cash    Register  Co.  v. 

use  it  in  the  same  manner  during  the  Boston  Cash  Indicator  Co.,  41   Fed. 

extension.  Wilson  v,  Rousseau,  4  How.  Rep.  51. 

(U.  S.)  646;  Woodworth  v.  Sherman,  3  But  a  complainant  will-  not  be  com- 

btory  (U.  S.)  171;  Wilson  v.  Turner,  4  pelted  to  elect   between  several  using 

How.  (U.  S.)  712;  Blanchard  v.  Whit-  purchasers.      Celluloid     Mfg.    Co.    v. 

ney.  3  Blatchf.  (U.  S.)  J07;  Bloomer  v.  Goodyear  etc.  Dental  Co.,  13  Blatchf. 

Millinger,  i  Wall.  (U.  S.)34o;  Wooster  (U.  S.)  375;  s.  c,  2  Bann.  &  Ard.  Pat. 

V.  Seidenberg,  13  Blatchf.  (U.  S.)  88;  s.  Cas.  334;  s.  c.  to  Pat.  Off.  Gaz.  14. 

c,  2  Bann.  &  Ard.  Pat.  Qjm,  01 ;  Day  v.  The  application  must  be  made  before 

Union  India  Rubber  Co.,  3  Blatchf.  (U.  proceedings  have  advanced  far  in  the 

S.)  488;  Union  Mfg.  Co.  v.  Lounsbury,  other  suits.    Rumford  Chemical  Works 

41  N.  Y.  363;  Mitchell  v,  Hawley/i  v.  Hecker,  11  Blatchf  (U.  S.)  552;  s.  c. 

Holmes  (U.  S.)  42;  Mitchell  v.  Hawley,  5  Pat.  Off.  Gaz.  644. 

16  Wall.  (U.  S.)  544;  s.  c,  3  Pat.  Off.  The  articles  claimed  to  infringe  must 

Gaz.  241;    Chaffee  v.  Boston    Belting  be  the  same  both  In  the  cases  against 

Co.,  22  How.  (U.  S.)  217;  EunsoB  v,  the  purchasers  and  the  case  against  the 

Dodge,  18  Wall.  (U.  S.)  414;  s.  c,  5  manufacturer.  Allis  v,  Stowell,  16  Fed. 

Ptt  Off  Gax.  9s;  Woodworth  v.  Cur-  Rep.  783. 
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2.  Billi  to  Enjoin  libel  of  Patent  Sight. — A  court  of  equity  will 
not  enjoin  a  libel  in  relation  to  matters  connected  with  patent 
rights,^  but  a  false  and  malicious  statement  published  and  used 
for  the  wilful  purpose  of  inflicting  an  injury,  authorizes  the  court 
to  protect  the  injured  party  by  an  injunction  • 

a  Frandnlent  Harking  of  an  Article  ''Patented."— The  United 
States  statutes  give  a  ^ui  tarn  action'  against  the  offender  for 
fraudulently  marking  articles  in  three  cases. 

{a)  Imitating  the  Name  of  Patentee. — \.  Where  one 
marks  upon  anything  made,  used  or  sold  by  him,  the  name  or 
any  imitation  of  the  name  of  any  person  who  has  obtained  a 
patent  therefor  without  the  consent  of  such  patentee,  or  his 
assigns  or  legal  representatives.^ 

In  some  cases  the  court  has  refused  to  true,  but  that  it  inras  without  reasonable 
act  except  in  cases  in  the  district  where  and  probable  cause.  Halsej  v.  Brother- 
application  to  stay  proceedings  was  hood,  15  Ch.  Div.  L.  R.  (Eng.)  514; 
made.  Chemical  Works  v.  Hecker,  11  Challender  v,  Royle,  38  Ch.  Div.,  L.  R. 
Blatchf.  (U.  S.)  552;  s.  c,  5  Pat.  Off.  (Eng.)  425;  Wren  v.  Weild,  4a  B. 
Gaz.  644;  Asb^tos  Felting  Co.  v,  (Eng.)  730;  Prudential  Assoc.  Co.  v. 
United  States  etc.  Felting  Co,,  13  KnoU,  10  Ch.  App.  (Ene.)  143.  Later 
Blatchf.  (U.  S.)  4C3.  But  where  the  suit  English  rulings,  see  Coflejr  v.  Hart,  44 
is  not  vexatious  the  court  will  not  re-  Ch.  Div.  (Eng.)  579. 
strain.  Tuttle  v.  Matthews,  28  Fed.  Praottea. — Ordinarily,  a  bill  praying 
Rep.  98.                                       *  relief  both  for  infringement  and  against 

1.  ralmer  v.  Travers,  ao  Fed.  Rep.  the  publication  of  slanderous  circulars 

coi;  Francis  t/.  Flinn,  118  U.  S.  385;  concerning  the  patent  is  multifarious. 

Kidd  V.  Horry,  28  Fed.  Rep.  773;  Balti-  Fougeres  v,  Murbarger,  44  Fed.  Rep. 

more  Car  Wheel  Co.  v.  Bemis,  29  Fed.  292. 

Rep.  95;    International    Tooth  Crown  Jvzladlotloii. — ^The    action    is    in  the 

Co.  V.  Carmichael,  ^4  Pat  Off.  Gaz.  federal  courts  onhr.    Dudley  v.  May- 

1 1 16;  Kelley  v.  Ypsilanti  Dress  Stay  hew,  3  N.  Y.  9;  Middlebrook  v.  Broad- 

Mfg.  Co.,  44  Fed.  Rep.  19;  Whitehead  bent,  ^  N.  Y.  443;  Childs  v,  Tuttle,  54 

V.  Kitson,  119  Mass.  484.  Hun  (K.  Y.)  57. 

Especially    where    the     purpose    is  S.  One-half  of  said  penalty  to  the  per- 

merely  to  save  persons  from  incurring  son  who  shall  sue  for  the  same,  and  the 

liability  by  purchasing   an    infringing  other  to  the  use  of  the  United  States, 

article.    Chase  v,  Tuttle,  27  Fed.  Rep.  to  be  recovered  by  suit  in  any  district 

no;    Boston    Diatite   Co.  v.   Florence  court  ofthe  United  States  witihin  whose 

Mfg.  Co.,  114  Mass.  6g^  jurisdiction  such  offense  may  have  been 

Ide  V,  Ball  Engine  Co.,  31  Fed.  Rep.  committed.     U.  S.  Rev.  Stats.,  ^  490X. 

901.  4.  U.S.  Rev.  Stats.,  f  4901. 

A  court  will  not  enjoin  the  publica-  Praetloe. — ^The  action  cannot  be  profS- 

tion  of  an  injunction  decree.     Westing-  ecuted  in  the  name  ofthe  United  States 

house  Air  Brake  Co.  v.  Carpenter,  32  alone;  it  should  be  in  the   name  ofthe 

Fed.  Rep.  545.  informer.  If  the  United  States  be  joined 

S.  Ide   V,  Ball  Engine  Co.,  31   Fed.  it  should  be  "suing  as  well  on  account 

Rep.  901;    Emack  v,  Kane,  34    Fed.  of  the  United  States    as  of  himself.'* 

Rep.  46;   Hovey  v.  Rubber  etc.  Pencil  United  States  f.  Morris,  2  Bond  (U.  S.) 

Co.,  57  N.  Y.  119;  Snow  v.  Judson,  38  23;  s.  c,  3  Fish.  Pat.  Cas.  72;  Winne  v. 

Barb.  (N.  Y.)  210;  Crofl  v.  Richardson;  Snow,  19  Fed.  Rep.  507. 

«;9  How.  Pr.    TN.  Y.)    356;    Wren  v.  Place  to   Bring  Bult. — Suit  must  bc^ 

Weild,  42  B.  Div.  (Eng.)  730;  Kelley  v.  brought  in  the  place  where  the  offense* 

Ypsilanti  Dress  Stay  Mfg.  Co.,  44  Fed.  was  committed.     Hat  Sweat  Mfg.  Co. 

Rep.  19;  Bell  v.  Singer  Mfg.  Co.,  65  v.  Davis  Sewing  Mach.  Co.,  31    Fed. 

Ga.  452.  Rep.  294. 

In   England  the   rule  prior  to    the  Amount  recoverable  is  just  $100  for 

Patent  act  was  that  allegations  must  each    offense.     Stimpson  v.  Pond,     a 

not  only  assert  the  statement  to  be  un-  Curt.  (U.  S.)  502. 
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{b)  Fraudulently   Pirating   the  Name  of  Another's 

Patent.--;2.  Where  one  placed  the  word  "patent**  or  similar 
words  on  a  patented  article  with  intent  to  imitate  or  counterfeit 
the  mark  or  device  of  the  patentee  without  the  license  or  consent 
of  such  patentee,  or  his  assigns  or  legal  representatives^* 

[c)  Fraudulently  Marking  an  Unpatented  Article. — 

3.  The  constituents  of  the  third  action  are:  (i)  That  the  de- 
fendant has  placed  the  word  "  patent,**  or  any  word  purporting 
that  the  same  is  patented  ;*  (2^  that  he  has  done  so  on  an  un- 
patented article ;'  (3^  and  that  ne  has  done  so  for  the  purpose  of 
deceiving  the  public,^ 

S[Kcia1  damage  cannot  be  pleaded.  French  v,   Foley,   11    Fed.  Rep.  804; 

Winnc  v.  Snow,  19  Fed.  Rep,  507.  Wilson  v.  Singer  Mfg.  Co.,  o  Biss.  (U. 

BMpondtnt  Bnperlor. — An  employer  S.)  173;  s.  c,  4  Bann.  &  Ard.  Pat  Cas. 

who  orders  goods  to  be  marked  patent-  637;  s.  c,  12  Fed.  Rep.  298. 

ed  is  responsible  for  the  acts  of  his  em-  Where   defendant   justifies  under   a 

ployees  in  so  marking  them.     Kass  v,  patent,  the  court  will  construe  the  pat- 

Hawlowetz,  33    Pat.  Off.   Gax.    1135;  ent,  and  will  determine  whether  the  de* 

Nichols  V,  Newell,  i  Fish.  Pat.  Cas.  647.  fendant*s  device  is  made  under  the  pat- 

LtmltattOB. — Action  must  be  brought  ent.     Hawlowetz  v.  Kass,  25  Fed.  Rep. 

within  five  years.    Stimpson  v.  Pond,  765;  s.  c,  33  Pat.  Off.  Gaz.  1499;  'I'omp- 

2  Curt.  (U.  S.)  502.  kins   r.  Butterfield,  33  Pat.  Off.  Gaz. 

Certainty  in  pleading  to  a  common  758;  s.  c,  25  Fed.  Rep.  556. 

extent  after  the  analogy  of  the  State  However,  the  jury  were  directed  to 

practice  in  civil  actions,  is   sufficient,  find  whether  a  new  or  different  arrange- 

Fish  v.  Manning,  31  Fed.  Rep.  340;  Hat  ment  of  parts  from  the  arrangement  of 

Sweat  Mfg.  Co.  V.  Davis  Sewing  Mach.  same  parts  in  the  patent,  served  any 

Co.,  31  Fed.  Rep.  294.  new  or  additional  use  that  is  valuable 

1.  U.S.  Rev. Stat.,  ^  4901.  on  the  market.     Duval   v.  Banker,  45 

The  essentials  to  maintain  an  action  Pat.  Off.  Gaz.  591. 

tinder  this  clause  are:  the  placing  the  4.    Nichols  v,  Newell,   i    Fish.  Pat. 

word  patented,  the  fact  that  the  article  647;  Oliphant  v,  Salem  Flouring  Mills 

is  patented,  that  the  patent  belongs  to  Co.,  5  Sawy.  (U.  S.)  128;  s.  c,  3  Bann. 

another,  that  there  be  an  attempt  to  im-  &  Ard.  Pat.  Cas.  256;  Walker  v,  Hawx- 

itate  or  counterfeit  it,  and  that  there  be  hurst,  5  Blatchf.  (U.  S.)   494;  Kass  v. 

no  consent  from  a  party  authorized  or  Hawlowetz,  33  Pat.  Off.  Gaz.  1135. 

who  could  be  deemed  authorized  to  give  "For   the  purpose  of  deceiving  the 

such  consent.    French  v.  Foley,  11  Fed.  public**  means  "the  purpose  of  making 

Rep.  804.                      ^  the  public  believe  that  the  article  iscov- 

BzplTCd  Patont.~It  has  been  held  on  ered  by  a  patent."    Tomkins  v,  Butter- 

a  bill  in  eouity  that  while,  after  the  ex-  field,  33  Pat.  Off.  Gaz.  758;  s.  c,  25  Fed. 

piration  of  a  patent,  the  public  have  the  Rep.  556. 

right  to  use  the  patent,  yet  no  one  can  There  need  not  be  more  shown  than 

represent  that  the  goods  are  made  by  a  reckless    disregard  of  the  question 

the  patentee.    Frost  v.  Rends  Kopf,  42  whether  there  be  a  patent  or  not,  to  sus- 

Fed.  Rep.  408.  tain  this  portion  of  the  charge.    Tomp- 

S.  If  the  word  patent  is  put  on  in  any  kins  v,  Butterfield,  33  Pat.  Off.  Gaz.  758. 

way  or  in  any  part  of  the  article  it  an-  The  question  whether  the  false  marks 

swers  the  statute.    Nichols  v,  Newell,  *  were  put  on  for  the  purpose  of  deceiv- 

I  Fish.  Pat.  Cas.  647.  ing  the  public  is  a  question  of  fact;  al- 

But  the  use  of  the  phrase  "patent  ap-  though  the  presumption  is  that,  if  the  ar- 

plied  for**  is  not  a  violation  of  the.  stat-  tide  was  unpatented,  they  were  put  on 

ute;  it  does  not  make  it  appear  that  the  for  the  purpose  of  deception.    Oliphant 

article  is  patented.    Schewbel  v.  Bothe,  r.  Salem  Flouring  Mills,  5  Sawy.  (U. 

40  Fed.  Rep.  478.  S.)  128;  s.  c,  3  Bann.  &.  Ard.  Pat.  Cas. 

S.  A  fraud  with  reference  to  an  arti-  256. 

cle  actually  patented  is  not  under  the  But  putting    on  a    hose    supporters 

contemplation  of  this  clause  of  the  act  the  date  of  a  patent  for  grain  ties  is  not 

125 


lUrkiBg  Artioto  PATENT  LAW.  '"PutmiM"  by  Pfttaitai. 

• 

all  of  which  must  be  proved  ;*  whether  the  plaintiff's  evidence 
^  must  convince  the  jury  beyond  a  reasonable  doubt,*  or  whether 
*  by  a  reasonable  preponderance  of  evidence*  is  contradictorily 

decided. 

XXI  MABXnre  ABTIOLB  "PATKVTED"  BT  PATSHTSE.^It  is  the 
duty  of  all  patentees  and  their  assignees  and  legal  representatives 
to  noHfy  the  public  by  marking  the  article  made  that  it  is 
patented,*  in  default  of  which  damages  cannot  be  recovered,* 
unless  it  be  proved  that  the  defendant  was  notified  of  the  infringe- 
ment and  continued  to  infringe  after  notice.® 

evidence  of  intent  to  deceive;  the  de-  Allvn,  6  Blatchf.  (U.  S.)  33;  ••  c,  37 
vice  is  not  clearljr  outside  the  patent.  Fish.  Pat.  Cas.  374. 
Frosty.  Rindskopf,  43  Fed.  Rep.  418;  The  statute  provides  that  this  mark- 
but  the  conduct  of  the  defendant  maj  ing  shall  be  done  **either  bv  fixing  (on 
be  gone  into  by  either  side  both  during  the  article)  the  word  ^patented*  to*- 
and  before  the  act,  to  show  the  intent,  gether  with  the  day  and  year  the  pat- 
Nichols  f.  Newell,  I  Fish.  Pat.  Cas.  ent  was  granted;  or  when,  from  the 
647.  character  of  the  article,  this  cannot  be 

But  putting  on  a  striicture  the  word  done,  by  fixing  to  it,  or  to  the  package 
ip$L\tnttA  with  the  daU  of  the  patent^  %,t'  wherein  one  or  n\ore  of  them  is  in- 
ter the  patent  has  expired  will  negative  closed,  a  label  containing  the  like  no- 
the  idea  of  fraud.  Wilson  v.  Singer  tice.  Where  the  article  can  be  stamped 
Mfg.  Co.,  II  Hiss.  (U.  S.)  298;  s.  c,  12  at  a  trifling  cost,  it  must  be  stamped." 
Fed.  Rep.  57.  Putnam  v.   Sudhoff,  i    Bann.  &  Ard. 

Reiponda&t  Bnperlor. — A  label  which  Pat.  Cas.  198. 

calls  for  a  patent  not  applying  to  the  Preaumptton    as   to    Mazkinf . — The 

articles  on  which  it  was  placed,  it  hav-  presumption   is    that    the  article  was 

ing  been  put  on  them  by  an  employee  properly  marked  or  the  notice  other- 

aflerwards  a  director,  it  was  held  that  wise  properly   attached.     Schofield  v. 

the  defendants  were  not  affected  by  his  Dunlop,  42  Ked.  Rep    323;  Providence 

knowledge  if  they  had  no  actual  knowl-  Rubber  Co.  v,  Goodyear,  9  Wall.  (U. 

ede  themselves.    Lawrence  v.  Holmes,  S.)  788;  Go<Myear  v.  Allyn,  6  Blatchf. 

45  Fed.  Rep.  357.  (U.  S.)  33;  s.  c,  3  Fish.  Pat.  Cas.  374; 

1.  Nichols  v.  Newell,  i  Fish.  Pat.  Herrins  v.  Gage,  15  Blatchf.  (U.  S.) 
Cas.  647.  129;  Walker  on   Patents  (2nd   ed.),   ( 

2.  Tompkins  v,  Butter&eld,  33  Pat.  463. 

Off.  Gaz.  758.  6.  U.  S.  Rev.  SUts,  ^  4900;  McComb 

8.  Hawlowetz  v.  Kass,  33  Pat.  Off.  v,  Brodie,  i   Wood   (U.  S.)  1^3;  s.  c, 

Gaz.  1499.  5  Fish.  Pat  Cas.  384;  s.  c,  2  Pat.  Off. 

DeVerall  v.  Banker,  45  Pat.  Off.  Gaz.  Gaz.  117. 

591.  This  does  not  affect  the  Qght  to  an 

These  cases  are  both  in  the  second  injunction.     Goodyear     v.     Allyn,    6 

circuit  and  establish  the  rule  there      In  Blatchf.  (U.  S.)  33;  s.  c,  3  Fish.  Pat. 

that  circuit  also  the  courts  have  refused  Cas.  374. 

to  treat  the  action  as  a  semi-criminal  •.  U.  S.  Rev.  Stats.,  f  4900. 

one,  or  to  compel  the  plaintiff  to  prove  The  burden  to  prove  (where  there  has- 

his  case  with  the   same  particularity,  been  no  "marking")  notice  and  infringe- 

and  exactness  as  a  trial  of  an  indict-  ment  after  notice,  is  on  the  complain- 

ment.     Hawlowetz  v.  Kass,  33  Pat.  Off.  ant.    Goodyear  v.  Allyn,  6  Blatchf.  (U. 

Gaz.  1495;  s.  c,  25  Fed.  Rep.  765;  Kass  S.)  33.    But  the^  defendant  must  first 

V.  Hawlowetz,  33  Pat.  Off.  Gaz.  1135;  prove  that  there  has  been  no  notice  by 

Fish  V.  Manning,  31  Fed.  Rep.  340.  marking.     Schofield  v.  Dunlop,  42  Fed. 

4.  U.  S.  Rev.  Stats.,  §  4900.  Rep.  323. 

The  statute  refers  only  to  a  patenter;  The  notice  may  be  verbal  or  written, 

it  has  no  application  to  an  infringer.  New  York  Pharmical  Assoc,  v.  Tilden, 

Herring  V.  Gage,  15   Blatchf.  (U.  S.)  14  Fed.  Rep.  740. 

12^;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas.  There  is  no  trade-mark  in  the  word 

396.    Nor  any  one  else.    Goodyear  v,  patented,  nor  can  the  patentee  claim 
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ZXn.  BXFEAI.  07  Patxvt— 1.  By  A0t  of  Owner  of  Interferiiig 
Patent. — A  party  ipterested  in  a  patent  or  in  the  working  of  an 
invention  under  patent*  may,  by  bill  in  equity^  against  the  owners 
of  an  interfering  patent,  have  the  patent  declared  invalid.'  The 
decree  may  declare  either  of  the  patents  invalid,*  and  other  relief 
may  be  asked  in  the  bill.*  A  decree,  however,  relative  to  the 
priority  of  the  two  patents  should  be  made,  unless  the  court 
dismiss  the  bill  for  lack  of  interference.®  The  decree  affects  the 
interests  of  the  parties  to  the  6uit  only.'' 

8.  Bepeal  of  Patent  by  the  Vnited  States.— Patents  can  be  re- 
pealed  in  a  proceeding  by  bill  in  equity*  by  the  United  States 

the  exclusive  right  to  i&e  the   word  Foster  v,  Lindsaj,  3  Dill.  (U.  S.)  126; 

patented  on  articles  manufactured  un*  s.  c,  2  Bann.  &  Ard.   Pat.  Cas.  172; 

der  an  expired  patent.    Fairbanks   v,  Foster  v.  Lindsajr,   i    Bann.  &   Ard. 

Jacobus,   14  Blatchf.  (U*  S.)  339;  s.  c,  Cas.  605;  s.  c,  7  Pat.  Off.  Gaz.  514. 

3  Bann.  &  Ard.  Pat.  Cas.  108.  Method   of  Attaoking  ComplalnanVt 

A  party,  however,  need  not  notify  Patent.— A  proper  method  of  making 

the  infringer  of  his  infringement  before  the  defense  that  the  patent  of  complain-, 

he  brings  his  action.    Royer  v.  Coupe,  ant  is  invalid,  is  by  cross-bill  as  the  re- 

29  Fed.  Rep.  358.  lief  sought  is  affirmative;  but,  as  the 

1.  U.  S.  Rev.  Stats.,  f  4918;  Gay  v.  statute  gives  the  court  the  power  on 

Cornell,   i  Blatchf.  (U.  S.)  506;  Gold  notice    to    adverse    parties   and  other 

&  Silver  Ore  etc.  Co.  v.  United  States  due    proceedings    had     according     to 

Ore  etc.  Co.,  6  Blaatchf.  (U.  S.)  307;  equity,  the  relief  may  be  had  without 

s.  Cm  3  Fish.  Pat.  Cas.  489.  filing  cross-bill.     American  Clay  Bird 

The    complainant    must    have    ob-)  Co.  v.  Ligowski  Clay  Pigeon  Uo.,  31 

tained  or  be  interested  in  a  patent,  not  ^ed.   Rep.  466.  But  see  Lockwood  v, 

merely  claim  to  be  the  inventor  of  an  Cleveland,  6  Fed.  Rep.  721.                  ^ 

Invention  patented  to  another.  Hoeltge  Metliod    of    ^^<f<^g    Iiiuo    Whethtr 

V,  Hoeller,  2  Bond  (U.  S.)  386;  Mason  There  la  an  Interflurenee  in  Fact. — May 

V.  Rowley,  3  Am.  L.  T.,  N.  S.  8.  be    raised    by    demurrer.      Morris    v, 

a.  Liggett  etc.  Tobacco  Co.  v.  Miller,  Kempshall  Mfg.  Co.,  20  Fed.  Rep.  121. 

I  McCrary  (U.  S.)  31;  s.  c,  1  Fed.  Rep.  5.  Potter  t>.  Dixon,  5  Blatchf.  (U.  S.) 

203;  s.  c,  5  Bann.  &  Ard.  Pat.  Cas.  160;  s.  c,  2  Fish.  Pat.  Cas.  381;  Ameri- 

237;  s.  c,  17  Pat.  Off.  Gaz.  708.  can  Clay  Bird  Co.  v.  Ligowski  Clay 

».  U.  S.  Rev.  Stats.,  J  4918.  Pigeon  Co.,  31  Fed.  Rep.  406. 

The  interfering  patent  may  be  older  •.  Tyler  v.  Hyde,  2  Blatchf.  (U.  S.) 

or  younger  than  the  patent  owned  by  308. 

complainant.     Sturges  v.  Van  Hagen,  7.  U.  S.  Rev.  Stats.,  J  4918. 

6  Fish.  Pat.  Cas.  572.  8,  United    States  v,  American    Bell 

But  it  must  be  an  interfering  patent.  Teleph.    Co.,    128    U.    S.   315;   s.   c, 
Garratt  t'.  Seibert,  98  U.  S.  75;  s.  c,  15  45  Pat.  Off.  Gaz.  131 1;  Mowry  v.  Whit- 
Pat.  Off.  Gaz.  383;  Putnam  v.  Hutchin-  ney,   14    Wall.    (U.    S.)    434;    United 
son,  12  Fed.  Rep.  131;  Gilmore  v.  Golay,  States  ».  Gunning,  18  Fed.  Rep.  511. 
3  Fish.  Pat.  Cas.  522.  The  jurisdiction  of  a  court  of  equity 

But  the  mterference  may  be  either  or  to  repeal  a  patent  is  based  on  the  gen- 

thc  whole  of  the  part  or  of  part.    Gold  eral  powers  of  a  court  of  equity  to  an- 

Sc  Silver  Ore  etc.  Co.  v.  United  States  nul  and  set  aside  contracts  as  instru- 

Ore etc.  Co.,6  Blatchf.  (U.  S.)  307; s.  c,  ments    obtained   bv   fraud,   to  correct 

3  Fish.  Pat.  Cas.  489.  mistakes  made  in  them  and  to  give  all 

4L  But  not  both;  the  question  brought  other  appropriate  relief  against  docu- 

to  issue  is  only  that  of  priority.     Pent-  ments  of  that  character,  such  as  requir- 

large  v,  Pentlarge,  19  Fed.   Rep.  817,  ing  their  delivering  up  their  cancella- 

Lockwood  V,  Cleveland,  20  Fed.  Rep.  tion  or   their  correction    in    order  to 

164;  Sawyer  v.  Massey,  25  Fed.  Rep.  •  mal^e  them  conform  to  the  intention  of 

144;  American    Clay  Bird  Co.  v.  Li-  the  parties.     United  States  v.  AmeH- 

gowski  Clay  Pigeon  Co.,  31  Fed.  Rep.  can  Bell  Teleph.  Co.,  128  U.  S..315; 

466;     Electric     Accumulator     Co.    v.  s.  c,  45  Pat.  Off.  Gaz.  13x1. 

Brush  Electric  Co.,  44  Fed.  Rep  602;  Scire  facias  is  not  a  proper  remedy 

127 


Fnpffty iA PatMitiu        ^      PATENT  LAW.  CtaMnQj. 

against  the  holder  of  the  patent  where  the  patent  has  been  fraud- 
ulently obtained.^ 

XXTTT  Pbofbbtt  di  Patevts— (See  also  License).—!.  Gen- 
orally. — ^A'  patent  right  has  always  been  considered  as  property.* 
The  right  consists  of  the  right  to  prevent  the  use,  sale  or  making 
of  a  certain  invention  by  others  than  the  patentee.' 

2.  Kind  of  Property. — A  patent  right  is  personal  property  *  and 
after  the  death  of  the  owner  of  the  patent  it  vests  in  the  personal 
representatives  of  the  decedent.*     . 

in  America.  United  States  v,  Ameri-  Bush  (Kj.)  315;  Celluloid  Mfg.  Co. 
can  Bell  Teleph.  Co.,  128'  U.  S.  v.  Goodyear  Dental  etc.  Co.,  2  Bann 
131 1,  6.  c,  45  Pat.  Off.  Gaz.  13x1.  Nor  &  Ard.  *Pat.*Cas.  334;  In  re  Brosna* 
can  the  attorney  general  proceed  under  han,  18  Fed.  Rep.  64;  Bloomer  v,  Mc> 
his  own  name  bj  information.  Atty.  Quewan,  14  How.  (U.  S.)  ^39;  Patter- 
Gen.  V.  Hecker,  2  Bann.  &  Ard.  Pat.  son  v.  Kentucky,  97  U.  S.  503;  Mc- 
Cas.  298;  8.  c,  32  Fed.  Rep.  618.  Keever  v.  United  States,  14  (Jt.  of  CU 

There  is  no  jurisdiction   in    equity  396;    Boyd  v.  Brown,  3  McLean  (U» 

after  the  patent  has  expired  tofepeal  S.)  295;   Dewitt  v.   Elmira  etc.   Mfg. 

the  patent.     Providence    Rubber   Co.  Co.,  5  liun  (N.  Y.)  301. 

V.  Goodyear,  9  Wall.  (U.  S.)  811.  Consequently  an  authorization  by  a 

Nor  will  a  patent  be  repealed  where  municipality  to  its  officers  to  advertise 

it  is  merely  alleged  that  the  applica-  for  the  lowest  bids  on  a  patented  arti- 

tion  had  oeen  rejected  and  the  appli-  cle,  must  mean  that  the  lowest  bidder 

cant  denied  a  patent  by  the  appellate  authorized    to    employ   the    article  is 

tribunal,  and    the    patent    afterwards  intended.    Greatun   v.  Griffin,  4  'Abb. 

granted,  possibly  otherwise,  where  tlie  Pr.,  N.  S.  (N.  Y.)  310. 

bill  to  repeiil  alleged   that    the    same  The  rights  conferred  by  each  patent 

matter    was   presented   in   the  seconfl  are  separate;  no  patent  gives  a  right  to 

application.    United  States  v,  Cqjgate,  use  improvements  and  no  improvement 

32  Fed.  Rep..624.    Nor  in  a  case  where  the  right  to  use  the  original.    Gray  v. 

the  suit  is  mVeality  in  the  interest  of  a  James,  Pet  (C.  C.)  ^. 

private  party  and  the  United  States  is  4.  Shaw   Relief   valve  Co.  v.  New 

indemnified  from  loss.    United  States  Bedford,   19  Fed.  Rep.  753;    s.  c,  38 

V.  Frazer,  22  Fed.  Rep.  106.  Pat.  Off.  Gaz.  283;  Bradley  v.  Dull,  19 

1.  United    States  v.   American  Bell  Fed.  Rep.  913;  s.  c,  27  Pat.  Off.  Gaz. 

Teleph.  Co.,  128  U.  S.  315;  s.  c.,4)  Pat.  625;  Vose  v.  Singer,  4  Allen  (Mass.) 

Off.  Gaz.  1311;  United  States  v.  Ameri-  230,  Holden  v.  Curtis,  2  N.  H.  61. 

can  Teleph.  Co.,  39  Fed.  Rep.  7x6,  s.  c,  A  patent  right  has  been  treated  as  a 

49Pat.  Off.Gaz.  204,  Mahnr.  Harwood,  chose  in  action  and  as  analagous  to  a 

XI 2  U.  S.  354.    Overruling  and  revers-  share  of  stock.     Hull  Patent  Estate,  % 

Ing  United  States   v,   American   Bell  13  etc.;  Williams  on  Personal  Prop- 

Teleph.   Co.,  32  Fed.   Rep.   501.     See  erty,  pp.  98,  244. 

also  same  case  again  before  the  same  6.  Shaw  Relief  Valve  Co.  v.   New 

court  in  30  Fed.  Rep.  523.  Bedford,  19  Fed.  Rep.  757;  s.  c,  28  Pat 

a.    McKeever  v.  United   States,    X4  Off.  Gaz.  283;  Bradley  v.  Dull,  19  Fed. 

Ct.  of  CI.  J96,  Hockett  v.  State,  X05  Rep.  91  r;  s.  c,  27  Pat.  Off.  Gaz.  675; 

Ind.  257;  Wilson  v.  Rousseau,  4  How.  Peoria  Target  Co.  v.  Cleveland  Tar- 

(U.  S.)  646;  Patterson  v.  Kentucky,  97  get  Co.,  43  Fed.  Rep.  922*,  Hodge  v. 

U.   S.   506;  Webber  v.   Virginia,   103  Nroth  Missouri  R.  Cfo.,  i  Dill.  (U.  S.). 

U.   S.  347;   Hammond   v.   Mason,  92  104;  s.  c,  4  Fish.  Pat.  Cas.  x6i. 

U.  S.  728;  Hendrie   v,   Sayles,  08   U.  An  executor  can  maintain  suit  on  a 

S.  546;  Doughty  V.  West,  6  Blatchf.  patent  in   the  same  manner  as  if  he 

(U.  S.)   429;  s.  c  3  Fish.  Pat.   Cas.  were  trustee.    Providence  Rubber  Co. 

580;  Sloat  V.  Patten,  x  Fish.  Pat.  Cas.  v,  Goodyear,  9  Wall.  (U.  S.)  788. 

154.  The  right  to  take  out  a  patent  passes 

8.  Jordan  v.  Overseers  of  Dayton,  4  to  the  personal   representatives  of   a 

Ohio  309;  Tod  V.  Wick,  36  Onio  St.  decedent.      Stimpson     v.    Rogers,    ^ 

384;  Hawks  V,  Swett,4  Hun  (N.  Y.)  Blatchf.  (U.  S.)  333;  Rice  v.  Burt,  x6 

150;  Patterson  v.  Commonwealth,  ix  Pat  Off.  Gaz.  1050. 
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3.  Joint  Ownen. — Joint  owners  of  a  patent  right  are  owners  in 
common  thereof,*  and  in  the  absence  of  any  specific  agree- 
ment,* are  not  partners.*  They  are  not  liable  to  each  other  for  an 
individual  use  of  the  patented  invention.*  A  conveyance  of  a 
joint  owner's  portion  may  be  made*  and  a  license  granted  by  one 
under  which  the  licensee  will  not  be  liable  to  the  others.*  How 
far  the  joint  owners  are  accountable  to  each  other  for  profits 
made  is  undecided.'' 

The  executor  takes    the   patent    in  But  can  sell  only  his    own    share, 

trust  for  the  next  of  kin,  as  the  grant  Pitts    v.    Hall,    3    Blatchf.     (U.    S.) 

of  personal  property  to  a  man  and  his  aoi.                         « 

heirs  means  to  him  and  the  next  of  kin  •.  Dunham  v.  Indianapolis   etc.    R. 

according  to  the  statute  of  distribution.  Co.,  7  Biss.  (U.  S.)  233;  s.  c,  Bann.  & 

Shaw  Relief  Valve  Co.  v.  New  Bed-  Ard.  Pat.  Cas.  327;  DeWitt  v,  Elmira 

ford,  19  Fed.   Rep.    75 j;    Pelham    v,  etc.  Mfg.  Co.,  to  N.  Y.  459;  Clum  v, 

Edelmejer,  25  Pat.  On.  Gaz.  393.  Brewer,  2  Curt.  (U.  S.)  506;  Mathers 

Contray  that  thev  are  not  personal  v.  Gran,  L.  R.,  i  Ch.  App.  39. 

assets  but  a  franchise   to  be  held   in  7.  "The  exact  mutual  rights  of  part 

trust  for  the  heirs.    Goodyear  v.  Hulli-  owners  of  a  patent  have  never  yet  been 

hen,  2  Hughes  (U.  S.)  492;  s.c.,3  Fish,  authoritatively   settled.      If   one    part 

Pat  Cas.  357.  owner  derives  a  profit  from  a  patent. 

Where  a  devise  has  been  made  in  either  by  getting  the  royalties  from  its 
the  will  which  would  inctu^  the  pat-  use,  or  purchase  money  for  sale  of 
ent,  the  personal  representative  takes  it  rights,  it  would  seem  that  he  should 
in  trust  for  devisee.  Stimpson  v,  Rog-  be  accountable  to  the  other  p^rt  own- 
ers, 4  Blatchf.  (U.  S.)  333.  ers  for  their   portion    of    such  profit. 

1.  Dunham   v.  Indianapolis  etc.  R.  And   probably  a  bill   for  an  account 

Co.,  7  Biss.  (U.  S.)  333;  s.  c,  3  Bann.  would  be  sustained  therefor.**     Aspin- 

&    Aid.  Pat.    Cas.  327;    Whitney   v.  wall  Mfg.  Co.  v.  Gill,  33  Fed.  Rep. 697; 

Graves,  3  Bann.  &  Ard.  Pat.  Cas.  333;  Gates  v.  Fraser,  9  III.  App.  638. 

s.  c  13  Pat   OflT.  Gaz.  455;  Vose  v.  An  agreement  to  divide  license  fees 

Singer,  4  Allen  (Mass.)  336;  Duke  v,  will    compel    accounting.      Gates    v. 

Graham,  19  Fed.  Rep.  647.  Fraser,  9  111.  App.  624. 

1  Pitts  V.  Hull,  3  Blatchf.  (U.   S.)  Or  where  inventor  agreed   to  take 

301.                 '  patent  for  benefit  of  himself  and  tenant 

They  can  enter  into  partnership  and  in  common.    Blakeney  v,  Goode,  30 

stipulatethat  one  shall  have  sole  con-  Ohio  St.  350;    Marston   v.   Swett,  06 

trol  of  the  business.    Kinsman  v.  Park-  N.  Y.  306. 

hurst,  18  How.  (U.  S.)  389.  An  agreement  between  joint  owners 

But  a  mere  agreement  to  account  to  to  account  for  the  sales  of  the  right  to 

each  otherdoes  not  make  them  partners,  use  a  machine,  does  not  compel  them 

Fraser  v.  Gales,  30  R^orter  427.  to  account  for  profits  on  sales  of  ma- 

8.  Pitts  V,  Hall,  3  Blatchf.   (U.   S.)  chines  to  those  having  the  right  to  use, 

201.  or  for  profits  of  manufacture.     Huben- 

A  right  restricted   to  a  partnership  thai  v,  Kennedy,  76  Iowa  707. 

and  not  extending  to  assigns  does  not  Batoppel  ef  Joint  Inyentmi. — A  joint 

pass  to  corporations  organized   by  the  patentee  cannot  set  up  the  invalidity 

co-partners.      Lock  v.  Lane  etc.  Co.,  of   the  patent    against  his   co-owner. 

35  Fed.  Rep.  289.  Stearns    v.   Barrett,   i    Pick.    (Mass.) 

i.  Vose  V,  Singer,  4  Allen  (Mass.)  44J. 

226;  DeWitt  V,  Elmira  etc.  Mfg.  Co.,  Where  two  joint  inventors  apply  for 

66  N.  Y.  459;  Parkhurst  v.  Kinsman,  a  patent  and  one  of  them  subsequently 

9  N.  J.  Eq.  600;  Dunham  v,  Indianapo-  obtains  it,  the  other  has  a  joint  interest 

lis  etc.  R.  Co.,  7  Biss.  (U.  S.)  333;  s.  in  the  invention  and  patent.      Vetter 

c.,3  Bann.  &  Ard.  Pat.  Cas.  327;  Whit-  v,  Leutzinger,  31  Iowa  183. 

ing  V,  Graves,  3  Bann.  &    Ard.  Pat.  Trust  Dootrina  Between  Joint  Owntn. 

Cas.  322.  — An  issue  of  a  patent  to  one  of  two 

B.  May  v,  Chaffee,  2  Dill.   (U.   S.)  joint  owners  of  a  patent  enures  to  both. 

3S5;  s.  c,  5  Fish.  Pat.  Cas.  160.  Vetter  v,  Leutzinger,  31  Iowa  183. 
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4.  Aidgnment — (i")  Definition. — An  assignment  is  a  con* 
veyance  of  the  whole  interest  in  a  patent  or  any  undivided  part 
of  such  whole  interest,  in  every  portion  of  the  United  States.^ 

(2)  Definition  of  Grant. — A  grant  is  a  conveyance  of  the 
exclusive  right  under  the  patent  to  make  and  use,  and  to  grant 
to  others  the  right  to  make  and  use,  the  thing  patented  within 
and  throughout  some  specified  part  or  portion  of  the  United 
States.* 

(3)  Rights  and  Liabilities  of  Territorial  Grantee. — 

A  territorial  grantee  has  a  right  to  sell  within  his  territory  articles 
to  be  used  outside  of  it  in  the  territory  of  the  patentee  or  of  a 
grantee  subsequent  in  time  to  him.'  A  purchase  from  him  will 
not  protect  a  purchaser  who  buys  the  goods  in  the  territory  for 
the  purpose  of  selling  them  outside.^ 

(4)  Requisites  of  Assignment.— Any  patent  or  an  interest 
therein* 

1.  Potter  V,  Holland,  4  Blatchf.  (U.  14  Fed.  Rep.  355;  Stanley  Rule  etc 
S.)  ao6;  s.  c,  i  Fish.  Pat.  Gas.  327;  Co.  v.  Bailey,  14  Blatchf.  (U.  S.)  s'o; 
Gay  lor  r.  Wilder,  10  How.  (U.  S.)  477;  Fairington  v,  Gregory,  4  Fish.  Pat. 
Blanchard  v.  Eldndge,  i  Wall.  Jr.  (u.  Cas.  321;  Glover  v,  Messer,  5  Fish. 
C.)  337;  s.  c.,  2  Robb  Pat.  Cas.  737;  Pat.  Cas.  411;  Hatfield  v.  Smith,  44 
Pitts  V.Jameson,  15  Barb.  (N.  Y.)  3x0;  Fed.  Rep.  355;  Dorsey  etc.  Rake  Co. 
Buss  V.  Patney,  38  N.  H.  44;  Meyer  t^.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  (U. 
Bailey,  2  Bann.  &  Ard.  Pat.  Cas.  73;  s.  S.)  202. 

c,  8  Pat.  Off.  Gaz.  437;  Tyler  v.  Tuel,  ».  Adams  v.  Burke,  17  Wall.  (U.  S.) 

6  Cranch  (U.  S.)  324.  453;  Washing  Mach.  Co.  v,  Earle,  3 

Other  cases  do  not  strictly  carry  out  Wall.  (C.  C.)  320;  Simpson  v.  Wilson, 

this  definition,  but  what  are  now  called  4  How.  (U.  S.)  709. 

grants    are    also    called    assignments.  And  it  is  unimportant  wliether  the 

Baldwin  v.  Libbey,  i  Cliff.  (U.  S.)  150;  vendor  knows  that  the  goods  are  to  be 

Farrington  v.  Gregory,  4    Fish.   Pat.  used  outside  or  not.     Hobble  v.  Smith, 

Cas.  221.  27  Fed.  Rep.  6c6;  Hobble  v.  Jennison, 

But  a  grant  carrying  the  above  rights,  40  Fed.  Rep.  887;  Contra y  Washbume 

is  an  assignment  regardless  of  its  form  etc.  Co.  v.  Southern  Wine  Co.,  37  Fed. 

of  words.    Nellis  v,  Pennock  Mfg.  Co.,  Rep.  428;  Hatch  v.  Hall,  30  Fed.  Rep. 

5  Fed.  Rep.  451;  s.  c,  22  Pat.  Off.  61  jl 

az.  1x31.  The  patentee  cannot,  however,  sell 

2.  Potter  V.  Holland,  4  Blatchf.  (U.  for  use  In  a  territory  for  which  he  has 
S.)  206;  s.  c,  1  Fish.  Pat.  Cas.  327;  made  a  grant  Ferrel  v.  Smith,  39  La. 
Whittemore  v.  Cutter,  i  Gall.  (U.  S.)  Ann.  811. 

429.  4.  Standard    Folding    Bed     Co.    v, 

OontaBta    of  lastniment   PnraUi.—  Keeler,  37  Fed.  Rep.  69^,    Standard 

The  fact  that  the  form  of  an   assign-  Folding  Bed   Co.  t/.  Keeler,  41    Fed. 

ment  or  grant  was  adopted  to  serve  ul-  Rep.  51,  Hatch  v,  Adams,  22  Fed.  Rep. 

terior  ends,  does  not  make  the  instru-  434;    Hatch    v.    Hall,    22    Fed.    Rep. 

ment  less  an  assignment  or  grant.   Sie-  ^34;   Hatch  v.   Adams,  30  Fed.  Rep. 

bert  etc.  Oil  Cup  Co.  v.  Beggs,  32  Fed.  613;    American    Paper   Barrel  Co.  v. 

Rep.  790.  Lara  way,  28    Fed.   Rep.   141 ,    Union 

Anything  less  than  these  Is  only  a  Paper  Bag  Co.  v.  Nixon,  1   Flipp.  (U. 

license.     Theberath  v.  Celluloid  Mfg.  S.)  491;  s.  c,  2  Bann.  &  Ard.  Pat.  Cms. 

Co.,  3  Fed.  Rep.   143;  Hill   v.   Whit-  244;  s.  c,  9  Pat.  Off.  Gaz.  691. 

comb,  I  Holmes  (U.  S.)  317;  s.  c,  i  5.  The  assignment  of  a  patent  is  reg- 

Bann.  &  Ard.  Pat.  Cas.  34,  s.  c,  5  Pat  ulated   by  the  sUtute,  which  roust  be 

Off.    Gaz.    430;    Still    V.    Reading,    4  followed    strictly.    Gayler  v.   Wilder, 

Wood  (U.  S.)  34s,  8.  c,  9  Fed.  Rep.  10  How.  (U.  S.)  477. 

40;  8.  c,  20  Pat.  Off.  Gaz.  1025;  Game-  But  as  patents  are  now  granted  to 

well  Fire  Alarm  Tel.  Co.  v.  Brooklyn,  the  patentee  and  his  legal  represenU- 
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shall  be    assignable    in    law    by    an    instrument    in    writing,^ 

and  the  patentee,  or  his  assigns  or  legal  representatives  may,  in 
like  manner,  grant  and  convey  an  exclusive  right  under  his  patent 
to  the  whole  or  any  specified  part  of  the  United  States. 

(S)  Formal  Requisites  of  Assignment  or  Grant. — ^Any 

instrument  containing  d)perative  words  showing  an  intention  to 
assign'  and  a  sufficiently  clear  designation  of  the  subject  matter 

tives,  they  are  assignable  as  other  chat-  Y.)  2x8;  Gibson  v.  Cook,  2  Blatchf. 

tels  bj  force  of  the  grant.  Blanchard  v.  (U.S.)  144;  Case  v,  Redfield,  4  Mc- 

Eldredgc,  i  Wall.  Jr.  (C.  C.)  337;  s.  c,  Lean  (U.  b.)  526;  Black  v.  Stone,  33 

3  Robb  Pat.  Cas.  737.  Ala.  327;  McKeman   v.  Hlte,  6  Ind. 

States  have  no  right   to  restrict  sale  428;  Moore  v.  Bare,  xi  Iowa  198;  Stone 

of  patents  or  determine  the  form  of  the  v.   Palmer,   28    Mo.    839;  Holden    v, 

assignment.     HolHda  v.   Hunt,  70  111.  Curtis,  2  N.  H.  6x;  Boyd  v.  McAlpin, 

109*,  Crittenden  v.  White,  23  Minn  29,  3  McLean  (U.  S.)  427;  Galpin  v.  At- 

Cranson  v.  Smith,  37  Mich.  309;  Pat-  water,  29  Conn.  93. 

terson   v.    Commonwealth,    x  i    Bush  Seal. — But   need   not  be  under  seat 

(Ky.)  311.  Godfried  v.  Miller,  X04  U.  S.  52X ;  s.  c^ 

in  Indiana  a  statute  providing  that  2X    Pat.  Off.  Gaz.  7x1. 
the  patentee  must  file  a  copjr  of  the  Vtrbal    Aasigament. — A    verbal    as- 
patent  right  in  the  county  where  any  signment,  however,  gives  an  equitable 
sale  took  place,  was  passed  upon,  but  right.     Burke  v.  Partridge,  58  N.  H. 
a  decision    of  its   validity   not  given.  349. 

Hankey   v.    Downey,    1x6    Ind.   xx8;  Acknoinedfineiit. — An    acknowledge 

New  V.  Walker,  xo8  Ind.  365.  ment  before  a  notary  public  dispenses 

1.  Home  V,  Chatham,  64  Tex.  36 ;  with  the  necessity  of  proving  the  sfe- 

Campbell  v.  Tames,  18  Blatchf.  (  U.  S.)  nature  of  the   assignor.     New   York 

93 ;  s.  c,  18  rat.  Off.  Gaz.  xxxx;  s.  c,  Pharmical   Association   v.  Tilden,  14 

2  Fed.  Rep.  338.  Fed.  Rep.  740;  s.  c,  23  Pat.  Off.  Gai. 
The     various     rights     of     selling,  272. 

using  and  xnaking  under  the  patent,  U.  S.  Rev.  Stats.,  ^  4898  provides : 

cannot  be  assigned  separately.    Gay-  "Every  patent  or  any  interest  therein 

ier  r.  Wilder,  10  How.  (U.   S.)   477;  shall  be  assignable  in  law  by  an  instru* 

Sujdam  v.  Day,  2  Blatchf.  (U.  S.)  20;  ment  in  writing;  and  the  patentee  or 

Saoford  V.  Messer,  x   Holmes  (U.  S.)  his  assigns    or  leg^l    representatives 

M9;  »•  c.,  5  Fish.  Pat.  Cas.  4XX ;  s.  c,  may,  in  Tike  manner,  grant  and  convey 

3  Pat  Off.  Gaz.  470.  an  exclusive  right  under  his  patent  to 
A  single  claim  under  a  patent  may  be  the  whole  or  any  specified  part  of  the 

assigned.   Pope  Mfg.  Co.  v.  GormuUy  United  States.     An  assignment,  grant 

etc.  Co.,  34  Fed.  Rep.  893.  or  conveyance  shall  be  void  as  against 

An  agreement  which  is  not  an  as-  any    subsequent    purchaser  or  mort- 

signment   or  grant,  need   not  be    m  gagee    for    a  valuable   consideration, 

wntmg.    Blakeney  v,  Goode,  30  Ohio  without  notice,  until  it  is  recorded  in 

St.  350;  Springfield  v.  Drake,  58  N.  H.  the  Patent  Office  within  three  months 

19-  of  the  date  thereof." 

Nor  need  the  assignment  of  a  right  This  section  is  confined  to  assign- 
to  canvass  for  and  sell  a  patented  ma-  ments  after  the  grant  of  the  patent, 
chine.  Sprfx^gfield  r.  Drake,  58  N.  H.  Wright  v.  Randel,  X9  Blatchf.  (U.  S.) 
^9-  495;  s.  c,  8  Fed.  Rep.  59X. 

Nor  an  agreement  to  assign  an  in-  2.  Campbell  v.   Tames,   18   Blatchf. 

terest  in    a  contemplated  invention.  (U.  S.)92;  s.  c,  2  Fed.  Rep.  338;  s.  c, 

Burr  V.  Dc  La  Vergue,  xo2  N,  Y.  415.  5  Bann.  &  Ard.  Pat.  Cas.  354;  s.  c,  x8 

Awlgwmtnt  by  WrlUan  Initnimant.  Pat.  Off.  Gaz.  xxxx. 

—The     instrument     of     conveyance  Where    It    Is  ambiguous  from  the 

must  be  In  writing.     Baldwin  v.  Sib-  words  whether  or  not  an  instrument  is 

ley,  I    Cliff.   (U.   S.)   150;  Jordan  v.  intended  as  an  assignment,  the  inten- 

Hohson,  4  Fish.  Pat  Cas.-  232 ;  s.  c,  2  tlon  of  the  parties  may  be  considered 

Abb.  (U.  S.)  398;  s.  c,  7  Phila.  (Pa.)  Kearney  v.  Lehigh  Valley  R.   Co.,  27 

533,  Davy  V.  Morgan,  56  Barb.  (N.  Fed.  Rep.  699. 
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to  be  assigned*  and  the  parties  to  the  contract,*  is  sufficient.  It 
is  to  be  construed,  as  in  any  other  contract,*  by  the  whole  agree- 
ment,* and  under  the  ordinary  rules  governing  the  interpretation 
of  written  contracts.* 

(6)  Assignor. — The  instrument  of  assignment  follows  the 
ordinary  rules  governing  the  contract®  and  the  State  laws  where 
the  contract  is    made,^  as  to  the  rights  of  agents,*   corpora- 

1.  Harmon   v.   Bird,  2a  Wend.  (N.    them  unless  it  appears  that  some  other 
Y.)  113;  Myers  V,  Turner,  17  111.  179;    or    different    meaning  was  intended. 


Hill  V.  Thuermer,  13  Ind.  351;  Wash-    Goodyear  t/.  Gary,  4  Blatchf.  (U.  S.) 

"' Jsh,  4  Fed.    271;  Woodworth  t;.  Sherman,  3  Story 
Rep.  910;  _8.  c,  19  Pat  Off.  Gas.  173;    (U.S.)  171,  s.  c,  2   Robb  Pat.  Gas. 


burne  etc.  Mfg.  Go.  v,  Haish,  4 


NelHs  V.  Pennock  Mfg  Go.,  13   Fed.  257 ;  Troy  Iron  etc.  Factory  v.  Gom- 

Rep.  451 ;  s.  c,  22  Pat  Off.  Gaz.  1131;  ing,  14  How.  (U.  S.)  193. 

Campbell   v*  Tames,  18  Blatchf.  (U.  Wli&t  Hay  Ba  Rafeirea  to  Im  Intar- 

S.)  92,  s.  c,  5  Bann.  &  Ard.  Pat  Gas.  prallBg  an  Aaatgnnent. — The  circum- 

354;  s.  c,  2  Fed.  Rep.  338,  s.    c,  18  stances  under  which   the  agreement 

Pat.  Off.  Gaz.  11 11.  was  made.    Read  v.  Bowman,  2  Wall. 

%    Where  the  parties  can  be  ascer-  (U.  S.)  591;  Troy  Iron  etc.  Factory 

tained  it  is  sufficient    Fisk  v.  HoUan-  v.  Goming,  14    How.    (U.    S.)    193; 

der,  4  Mc  Arthur  (D.  G.)  355.  Wetherill  v,  Passaic  Zinc  Go.,  6  Fish, 

8.  Washburnev.  Gould,  3  Story  (U.  Pat  Gas,  50;  s.  c,  2    Pat   Off.  Gaz. 

S.)  122;  s.  c,  2  Robb  Pat  Gas.  206;  471;  Steam  Gutter  Go.  v.  Sheldon,  10 

Morse  v.  O'Reilly,  6  Pa.  L.  J.  (Pa.)  Blatchf.  (U.  S.)  i. 

501;  Philadelphia  R.  Go.  v.  Trimble,  The  specification  where  the  assign- 

10  Wall.  (U.  S.)  367;  Eureka  Go.  v.  ment  refers  to  it    Read  v.  Bowman,  2 

Bailey  Go.,  i  Wall.  (U.  S.)  488;  Perry  Wall.  (U.  S.)  591. 

V,  Goming,  i    Blatchf.  (U.  S.)   195;  A  subsequent  confirmatory  instru- 

Hope    Iron    Works     v,    Holden,    58  ment.    R.  Go.  v.  Trimble,   10  Wall. 

Me.  146;  Taylor  v.  Gollins,  102  Mass.  (U.  S.)  367. 

248 ;  Seibert  etc'  Oil  Gup  Go.  v.  Phil-  Doubt    is    to    be    resolved    against 

lips  Lubricator  Go.,  10  Fed.  Rep.  677 ;  grantor.    Smith  v.  Selden,  i  Blatchf. 

Seibert  Gb.  v.  Beggs,  32  Fed.  Rep.  (U.S.)  47c;  May  v.  Ghaffee,  2  Dill. 

790;    Wilson  V.  Ghickering,  14   Fed.  (U.  S.)  385;  s.  c,  5   Fish.   Pat  Gas. 

Rep.  917.  160. 

Xntoatton  of  ParilM.~-It  should   be  Oral  Testimony  aa  BIlMtiBc  Xntorpro- 

construed  to  carry  out  the   intention  tatlon. — Declarations  written  or  oral 

of  the  parties.  American  etc.  Pavement  as  to  the  meaning  of  the  contract  or 

Go.  V.  Jenkins,  14  Wall.  (U.  S.)  4C2 ;  s.  motives  for  making  it,  cannot  vary  the 

c,  I  Pat,  Off.  Gaz.  465;  Hall  v.  Speer,  sense  of  the  written  contract    Weth- 

6  Pitts.  L.  J.  403 ;  Perry  r.  Gorning,  7  erlll  v,  Passaic  Zinc  Go.,  6  Fish.  Pat. 

Blatchf.  (U.  S.)  195 ;  Wetherill  v.  Pas-  Gas.  50;  s.  c.  2  Pat  Off.  Gaz.  471. 

saic  Zinc  Go.,  6  Fish.  Pat  Gas.  50;  s.  The  date  of  delivery  may  be  shown 

c,  2  Pat.  Off.  Gaz.  471.  to  be  different  from  the  date  of  the 

Law  of  the  Land. — Assignments  will  Instrument      Dyer    v.  Rich,   i    Met 

not  be  construed  in  conflict  with  the  (Mass.)  x8o. 

law  of  the  land  unless  the  Intention  is  Also    what  was  the  consideration, 

clearly  indicated  by  the  terms  of  the  Wheeler  v,  Billings,  38  N.  Y.  263. 

agreement.      Wilson  v.    Rousseau,  4  •.  Kinsman  v,  Parkhurst,   18   How. 

How.  (U.  S.)  646.  (U.  S.)    289;    Wilson   v,  Rousseau,  4 

4.  Goodyear  v,  Gary,  4  Blatchf.  (U.  How.  (U.  S.)  646;  s.    c,  2   Robb  Pat 

S.)  271;    Baldwin   t;.  Sibley,   i    Gliff.  Gas.  372. 

(U.  S.)  150;  Washburne  v.  Gould,  3  Several  territorial  grantees  may  unite 

Story  (U.  S.)  122;  s.  c,  2  Robb  Pat  in  a  single  instrument    as    assignors. 

Gas.  256.  Ladd  v.  Mills,  22  Blatchf.  (U.  S.)   242; 

•.  Words  are  supposed  to  be  used  s.  c,  20  Fed.  Rep.  792. 

In  their  common  sense.    Goodyear  v,  7.  Fetter  v,  Newhall,  21  Blatchf.  (U. 

Gary,  4  Blatchf.  (U.  S.)  271.  S.)  445;  s.  c,  17  Fed.  Rep.  841. 

And  no  other  meaning  is  to  be  given  8.  Agoiit. — Cfontracts  may  be  executed 
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tions,*  married  women*  and  others.* 

(7)  Execution,  and  Proof  of  Assignment. — The  manner  of 
executing  and  proving  an  assignnlent  follows  the  State  practice.^ 

(8)  Condition. — A  condition  in  an  assignment  does  not 
reduce  it  to  a  license  ;^  if  the  condition  is  precedent,  the  assignee 
takes  no  title  until  performance,®  otherwise  where  the  condition 
is  subsequent.'' 

(9)  Covenants.* 

hy  the  agent  of  a  corporation,  but  the  Infimta.'-An  Infant   must  assign  by 

agent  should,  in  the  bodv  of  the  ipon-  guardian.  Fetter  v.  Newhall,  21  Blatchf. 

tract,  name  the  corporation  as  the  con-  (U.  S.)  445;  s.  c,  17  Fed.  Rep.  841;  s. 

tracting  party  and  sign  as  its  agent  or  c,  25  Pat.Off.  Gaz.  502. 

officer.    Gottfried  v.  Miller,  104  U.  S.  4.  Houghton  t/.  Jones,  i  Wall  (U.  S.) 

521;  s.  c,  21  Fat  Off.  Gaz.  711;   Bellas  703;  Fetter  v,  Newhall,  21  Btatchf.  (U. 

V.  Hays,  5.  S.  &  R.   (Pa.)  427.     And  S.)  445;  s.  c,  17  Fed.  Rep.  841;  s.  c,  25 

where  the  assignment  is  executed   by  Pat.  Off.  Gaz.  502. 

the  agent,  there  must  be  proof  of  the  6.  Ltttlefield  v.  Perry,  21  Wall.  fU. 

agent*s  authority.     Sone  v.  Palmer,  28  S.)  205;  s.  c,  7  Pat.  Off.  Gaz.  964;  Rit- 

Mo.  539.    And  the  authority  must  be  ter  v.  Serrell,  2   Blatchf.   (U.   S.)  379; 

under  seal  to  authorize  an  assignment  Dorsey  etc.  Rake  Co.  v.  Bradley   Mfg. 

under  seal.    Bellas  v.  Hays,  5  S.  &  R.  Co.,  12  Blatchf.   (U.   SO   202;   s.  c,  i 

(Pa.)  427;  Stetson  v.  Patten,  2  Me.  358.  Bann.  &  Ard.  Pat.  Cas.  330. 

Administrator  and    Bzaentor.— Don-  •.  Pitts  vt  Hall,  3  Blatchf.  (U.    S.) 

oughe  V.  Hubbard,  27   Fed.   Rep.  742;  Philadelphia  etc.  R.  Co.  t;.  Trimble,  10 

Bradley  v.  Dull,  19  Fed.  Rep.  9x3;  s.  c,  Wall.  (U.S.)  367. 

27  Pat.  Off.  Gaz.  625;   Northwestern  Where  a  contract  shows  that  arbitrage 

Fire  Extinguisher  Co.  v.  Philadelphia  is  to  be  a  condition  precedent  to  a  right 

Fire  Extinguisher  Co.,  I  Bann.  &  Ard.  to  sue  upon  the  contract,  the  plaintiff 

Pat.  Cas.  177;  s.  c.  6  Pat.  Off.  Gaz.  34.  must  make  all  reasonable  efforts  for  an 

The  State  laws  cannot  limit  the  author-  arbitration  before  he  can  sue.    Perkins 

ity  of   the    administrator    to    assign,  v.  United  States  Electric  Light  Co.,  2X 

Brooks  V.Jenkins,  j  McLean  (U.   S.)  Blatchf  (U.  S.)  308;  s.  c,  16  Fed.  Rep. 

432;  Goodyear  v,  Hullihen,   2   Hughes  511;  s.  c,  24   Pat.  Off.  Gaz.   204.    But 

(U.  S.)  492;  s.  Cm  3  Fish.  Pat.  Cas.  251.  suit  can  be  brought  if  arbitration   fails. 

1.  Where  the  assignment  was  made  Humaston  v,  American  Tel.  Co.,  ao 

by  an  officer  having  authority,  or  was  Wall.  (U.  S.)  20. 

ratified,  it  is  a  good  execution.     Eureka  T.  Stanley  Rule  etc.  Co.  v.  Bailey,  14 

Co.  V.  Bailey  Co.,  11  Wall.  (\5,  S.)  488.  Blatchf.  (U.  S.)   510;  s.  c,  3  Bann.  & 

See  as  to  what  is  a  good  execution  for  Ard.  Pat.  Cas.  297. 

corporation.    Campbell    v.  James,   17  Where  there  is  a  condition  of  reas- 

Blatchf  CU.  S.)  42;  B.  c,  x8   Pat.  Off.  signment  the  court  will  decree  a  retrans- 

Gaz.  979;  Gottfried  v.  Miller,  104  U.  S.  fer  upon  breach  of  condition.  Andrews 

321;  s.  c,  21  Pat.  Off.  Gaz.  71  x.  v.  Fielding,  20  Fed.  Rep.  123. 

S.  In  New  fork  where  the  property  A  condition  in  a  patent  assignment 
of  a  married  woman  is  distinctly  her  cannot  be  apportioned.  Tinkham  v^ 
own.  she  may,  by  her  sole  deed,  assign  Erie  R.  Co.,  53  Barb.  (N.  Y.)  393. 
her  interest  in  a  patent.  Fetter  t;.  New-  8.  ProMoutloii  of  Znfrlngera. — A  cove- 
hall,  21  Blatchf.  (U.  S.)  445;  s.  c,  17  nant  that  all  unlicensed  persons  should 
Fed.  Rep.  841,  s.  c,  28  Pat.  Off.  Gaz.  be  prosecuted  was  reasonably  fulfilled 
502.  by  taking  action  that  resulted  in  stop- 

S.  Adailnlitratort — An  administrator  ping  all  infringements.     Foster  v.  Gold- 

niay  assign.     Brooks  f.  Jenkins,  3  Mc-  schmidt,  21    Fed.   Rep.  70.    Nor  does 

Lean  (U.  S.)  432.    And  an  assignment  this  covenant  apply  where  the  parties 

by  one  administrator  gives  a  perfect  prosecuted  are  declared  not  to  be   in- 

title  generally.     Donoughet^.  Hubbard,  fringers.     Covell  v.  Bostwick,  39  Fed. 

27  Fed.  Rep.  742;  Bradley  v.  Dull,   19  Rep.  421.    See    Brewster    v.    Tuthill 

Fed.  Rep.  913;  s.  c,  27  Pat.  Off.  Gaz.  Spring  Co.,  34  Fed.  Rep.  769. 

625;  Wintermute  v.  Redington,  x  Fish.  A  covenant  to  proscute  infringers  is 

Pat.  Cas.  239.  not  a  warrantee  that  the  vendee  shall  en* 
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(lo)  Implied  Warrantee. — ^The  vendor  impliedly  warrants 
the  validity  of  the  patent*  ^and  the  title.* 

6.  Aidgnment  of  Unpataiited  InventioiL — An  assignment  of  an 
unpatented  invention  gives  only  an  equitable  title  to  the  letters 
patent  when  issued,'  except  where  the  assignment  contains 
matter  showing  that  it  was  intend.ed  to  operate  upon  the  legal 
title  to  the  letters  patent,  when  the  right  to  the  monopoly  and 
the  property  it  created  is  by  the  operation  of  the  assignment 
vested  in  the  assignee.^    An  assignment  of  an  unpatented  inven- 


I 


oy  privilege  against  persons  not  claim-  c,  7  Pat  Off.  Gaz.  964;  Wood  worth  v, 

ng  rights  under  vendor,  or  estop  him  Sherman,  3  Storj  (U.S.)  171;  s.  c,  a 

from  showing  that  his  patent  is  invalid  Robb  Pat.  Cas.  257;  Troj  Iron  etc.  Co. 

In  mitigation  of  damaees.    Jackson  v,  v.  Coming,  14  How.  (U.  S.)  192;  Ga/- 

Allen,  120  Mass.  64.    Nor  that  the  pat-  ler  v.  Wilder,   10   How.  (U.  S.)  477; 

entee  shall  have  the  benefit  of  the  in-  Aspinwall  Mfg.  Co.  v.  Gill,  40  rat. 

vention  as  fully  as  patentee  holds  it.  Off.  Gaz.  1133;  United  States  Stamping 

McKenzie  v.  Bailie,  4  Cin.  L.  B.  i  Co.  vjewett,  18  Blatchf.  (U.  S.)  460;  s. 

(Ohio)  209.    See  also  Implied  War-  c,  18  Pat.  Off.  Gaz.  1529;  s.  c,  7  red. 

RANTY,  vol.  10,  p.  85.  Rep.  869;  Hammond  v.  Pratt,  16  Pat 

1.  Faulks  V,  Kamp,    17  Blatchf.   (U.  Off.  Gaz.  124. 


S.)  432;  s.  c,  c  Bann.  &  Ard.  Pat  Cas.  The  legal  title  vests  onXy  when  the 
73;  s.  c,  3  Fed.  Rep.  898;  s.  c,  17  Pat.  patent  issues.  Pontiac  Knit  Boot  Co. 
(jff.  Gaz.  851;   Dickinson  v.  Hall,   14    v.  Merino  Shoe  Co.,  31  Fed.  Rep.  286. 


Pick.  (Mass.)  217;  Rowe  V.  Blanchard,  Circumstances    held    not  to    be  an 

18  Wis.  441 ;  Shepherd  v.  Jenkins,  73  equitable   transfer    of  a  subsequently 

Mo.  510.  granted  patent    Dueber  Watch  Case 

Hence  a  void  patent  is  not  a  good  con-  Co.  tr.  Dalzell,  38  Fed.  Rep.  597,  Ful- 
sideration  for  a  promissory  note.  Dick-  ler  etc.  Co.  v,  Bartlett,  68  Wis.  73. 
inson  v,  Hull,  14  Pick.  (Mass.)  217;  4.  Gajler  v.  Wilder,  10  How.  (U.  S.) 
Bliss  t'.  Negus,  8  Mass.  46;  Cross  v.  477;  Rathbone  v.  Orr,  5  McLean  (U. 
Huntley,  13  Wend.  (N.  Y.)  385;  Gieger  S.)  131;  Rich  v,  Lippincott,  2  Fish. 
v.  Cook,  3  W.  &  S.  (Pa.)  260;  Bellas  v.  Pat  Cas.  i;  Herbert  v,  Adams,  4  Ma- 
Hays,  5  S.  &  R.  (Pa.)  427;  Bierce  v.  son  (U.  S.)  15;  s.  c,  x  Robb  Pat  Cas. 
Stocking,  II  Gray  (Mass.)  174;  Head  co;  United  Stales  Stamping  Co.  v. 
V,  Stephens,  19  Wend.  (N.  Y.)  411;  Jewett,  x8  Blatchf.  (U.  S.)  469;  s.  c,  7 
Higgins  V,  Strong,  4  Blackf.  (Ind.)  182;  Fed.  Rep.  869;  s.  c,  18  Pat  Off.  Gaz. 
McClure  f .  Jeffrey,  8  Ind.  79;  Rowe  v.  1529;  Clenn  v.  Brewer,  2  Curt.  (U.  S.) 
Blanchard,  18  Wis.  441;  First  Bank  v.  506;  Hendrie  v.  Sayles,  98  U.  S.  546, 
Peck,  8  Kan.  660;  Turner  v.  Johnson,  2  Emmons  v.  Sladdin,  2  Bann.  &  Ard. 
Cranch  (C.  C.)  287;  Nve  v,  Raymond,  Pat  Cas.  199;  s.  c,  9  Pat  Off.  Gaz. 
x6  111.  X53;  Jolliffe  V,  Collins,  21  Mo»^38;  352. 

Springneld  r.  Drake,  58  N.  H.  19;  Les-  The  ultimate  assignee  at  the  date  of 

ter  t>.  Palmer,  4  Allen  (Mass.)  1^5.  See  the  issue ofthepatenM^  the  assignments 

Failure  of  Consideration^  infra,  show  that  thev  intend  to  operate  upon 

a.  Faulks  r.  Kamp,  17   Blatchf.   (U.  the  legal  title  to  letters  patent,  is  the  le- 

S.)  432;  s.  c,  3  Fed.  Rep.  898;  s.  c,  5  gal  owner  of  them.  Seldenv.  Stockwell 

Bann.  &  Ard.  Pat.  Cas.  85;  s.c,  17  Pat  etc.  Gas  Burner  Co.,  9  Fed.  Rep.  390,  s. 

Off.  Gaz.  851;  Onderdonk  v.  Fanning,  c^  19  Blatchf.  (U.  S.)  544,  s.  c,  20  Pat 

5  Bann.  &  Ard.  Pat  Cas.  85;  S.C.,  4  Off.  Gaz.  1377.   Consolidated  Electric 

Fed.  Rep.  148;  Curran   v,  Birdsall,   20  Light    Co.    v.    Edison  Electric  Light 

Fed.  Rep.  148;  Curran  t».  Birdsall,  20  Co.,  33  Pat  Off.  Gaz.  X597,  s.  c  23 

Fed.  Rep.  885;  s.  c,  27  Pat  Off.  Gaz.  Blatchf.  (U.  S.)  4x2;  s.  c,  25  Fed.  Rep. 

13x9.  7x9;  Consolidated  Electric  Light  Co.  v. 

».  Wright  V.  Randel,  8  Fed.  Rep.  McKeesport  Light  Co.,  34  Fed.  Rep. 

59X ;  s.  c.,  X9  Blatchf.  (U.  S.)  495;  s.  c,  335;  s.  c,  44  Pat  Off.  Gaz.  x  xo. 

a  I  rat.  Off.  Gaz.  ^93;  Clenn  v.  Brewer,  Whan  aarignmant  Oma  be  Mads. — An 

a  Curt.  (U.S.)  500;  Hammond  r.  Hunt,  assignment  can  be  made  whenever  there 

J  Bann.  &  Ard.  Pat  Cas.  ixx,  Little-  is  any  right  in  the  assignor;  xt  does  not 

eld  t^.  Perry,  ax  Wall.  (U.  S.)  205;  s.  matter  that  the  device  is  not  complete. 
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tion  gives  a  right  to  all  patents  that  may  be  issued  thereon.^ 

6.  Reoording  Contracti.— (i)  What  May  Be  Recorded.— A 
conveyance*  assigning  the  entire  patent  right,  an  undivided  part 
thereof,  or  of  an  exclusive  right  under  the  patent,  within  any 
specified  part  or  portion  of  the  United  States,  may  be  recorded 
properly  in  the  Patent  Office.*  There  is  no  authority  to  record  an 
agreement  for  future  assignment  of  any  of  these  interests,*  or  for 

the  conveyance  of  any  different  interest.* 

Rathbone  v.  Orr,  5  McLean  (U.  S.)  case  an  equitable  title  Is  in  the  «m- 

131;  Maurice  v.  Devol,  23  W.  Va.  247.  ployer  for  the  Invention.    Joliet  Mfg. 

Nor  that  it  is  made  after  a  rejection  Co.  v.  Dice,  109  111.  649;  Continental 

of  the  application.    Gajr  v.  Cornell,  i  Windmill  Co.  v.  Empire  Windmill  Co., 

Blatchf.  (U.S.)  506.  8  Blatchf.  (U.  S.)  295;  s.  c,  4  Fish.  Pat 

Or  eTen  when  the  Inventions  are  yet  Cas.  428. 

In  embryo  in  the  inventor's  Snind.   Nes-  But  no  such  right  exists  in  the  «b- 

mith  V.  Calvert,  1  Woodb.  &  M.  (U.  scnce  of  such  an  agreement.     Hapgood 

S.)  34;  •.  c,  2   Robb   Pat  Cas.  311;  v.  Hewitt  "0  V.  S.  226;  s.  c,  37  Pat 

Aipinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Off.  Gaz.  1247;  Mc  Williams  Mfg.  Co.  r. 

Rep.  697.  Blundell,  11  Fed.  Rep^4iQ;  s.  c,  22  Pat. 

Or  even  a  general  sale  of  the  Invent-  Off.  Gaz.  177;  Green  v.  Willard  Barrel 

Ive  power  of  a  man's  mind.     Hapgood  Co..  i  Mo.  App.  202.    Nor  after  the  ex- 

17.  Hewitt  II   Fed.  Rep.  422;  s.  c,  21  piration   of   agreement.      Appleton  v, 

PaL  Off.  Gaz.  1786;  Continental  Co.  v.  Bacon,  2  Black  (U.  S.)  699. 

Empire  Co.,  8  Blatchf.  (U."^  S.)  295;  s.  A  contract  for  the  sale  of  an  unpat- 

Ct  4  Fish.  Pat.  Cas.  428;  Green  v.  Wil-  ented  invention  may  be  proved  bv  pa- 

lard  Barrel  Co.,  i  Mo.  App.  202;  Ap-  rol.     Lockwood  v.  Lockwood,  33*towa 

pleton  V.  Bacon,  2  Black    (U.  S.)  699;  509;  Burr  v.  De  La  Vergne,  102  N.  Y. 

Dueber  Watch  Case  Co.  v,  Dalzel,  38  415. 

Fed.  Rep.  597.  Bttoppel. — An  assignement  of  an  in- 

Or  which  may  be  made  relating  to  a  terest  In  a  patent  does  not  by  Itself  give 

certain  manufacture.    Reese*s  Appeal,  any  interest  in  a  patent  for  another  in- 

132  Pa.  St  392.  vention.     Warren   v.   Cole,   15    Mich. 

An  assignment  of  the  invention   is  265;    United  Nickel   Co.   v.  American 

not  a  putting  of  it  on  sale,  and  does  not  Nickel  Plating  Works,  4  Bann.  &  Ard. 

make  a  patent  granted  on  an  applica-  Pat.  Cas.  74. 

tion  filed  over  two  years  subsequent  to  2.  Brooks  v,  Byam,  2  Story  (U.  S.) 

such  assignment,  void.     United  States  525;  s.  c,  2  Robb  rat  Cas.  161;  Blanch- 

Elcctnc  Lighting  Co.  v.  Consolidated  ard  v.  Eldridge,  i  Wall.  Jr.  (C.C.)  337; 

Electric  Light  Co.,  33  Fed.  Rep.  869.  s.  c,  2  Robb  Pat.  Cas.  737;   Stevens  v. 

1.  Puetz  r.  Bransford,  31  Fed.  Rep.  Head,  9  Vt.   174;   Gibson   v.  Cook,   2, 

458.  Blatchf  (U.  S.)  144;  Case  v.  Redfield, 

An  assignment  of  all  right,  title  and  4  McLean  (U.  S.)  526;  Black  v.  Stone, 
interest  in  an  improvement  of  a  ma-  33  Ala.  327;  McKernan  v.  Hite,  6  Ind. 
chine  already  patented,  conveys  no  in-  428;  Moore  v.  Bare.  11  Iowa  198;  Sone 
terest  in  the  original  patent  Leach  v.  v.  Palmer,  28  Mo.  539;  Holden  v,  Cur- 
Dresser,  69  Me.  129.  tis,  2  N.  H.  61. 

A  fight  given  under  an    invention  8.  New  York  Paper  Bag  Mach.  Co. 

not  patented  will  protect  the  user  of  it  v.  Union    Paper   Bag   Mach.   Co.,    3a 

from  suit  by  assignees  of  patent  rights  Fed.  Rep.  783;   Wright  v.  Randel,   19 

of  the  vendor  of  the  right  under  the  un-  Blatchf.  (U.  S.)  495;  s.  c,  8  Fed.  Rep. 

patented  invention.     Hammond  v.  Ma-  591;  s.c,  21  Pat.  Off.  Gaz.  493. 

son  etc.  Organ  Co.,  6  Fish.  Pat.  Cas.  4.  Chambers  v.  Smith,  5  Fish.  Pat 

599.  Cas.  12;  s.  c,  7  Phila.  (Pa.)  575;  Far- 

Wiial  Amouiita  to  an  Asatgnment  of  an  rington  v.  Gregory,  4  Fish.  Pat  Cas. 
Unpattntod  InronUon. — An  irrevocable  221;  Burs  v,  Pptney,  38  N.  H.  44;  Con- 
power  of  attorney.  Hartshorn  v.  Day,  solidated  Fruit  Jar  Co.  v.  Whitney,  a 
19  How.  (U.S.)  2x1.  Bann.   &   Ard.   Pat.   Cas.  30;  Gear  v, 

Siii]>loyoo  Hlxod  to  Xnront. — An  em-  Fitch,  16  Pat.  Off.  Gaz.  1231;  s.  c,  3 

plojee  may  be  hired  to  invent,  in  which  Bann.  &  Ard.  Pat  Cas.  573;  Brooks  v. 
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(2)  Effect  of  Recording! — The  recording  of  an  assignment 
is  not  requisite  to  its  validity  1}  and  an  unrecorded  assignment  is 
binding  on  the  parties  thereto*  and  on  others  having  notice 
thereof,*  o^  mere  trespassers.*  To  protect  the  assignee  from  sub- 
sequent purchasers  without  notice,  it  must  be  recorded  within 
three  months  of  its  date.*    When  so  recorded  it  is  a  complete 


Bvam,  2  Story  (U.  S.)  535;  Stevens  v. 
H'ead.  9  Vt.  174. 

1.  Pitts  V,  Whitman,  2  Story  (U.  S.) 
609;  Peck  V.  Bacon,  18  Conn.  377. 

The  contrary  doctrine  obtains  in  In- 
diana, Higgins  V.  Strong,  4  Blackf. 
(Ind.)  182;  Mullikin  v.  Latchem,  7 
Blackf.  (Ind.)  136. 


And  in  general  anything  that  puts  a 
person  on  Hiquirr.  Hawley  v,  Mitch- 
ell, 4  Fish.  Pat  Cas.  388;  Sheldon  Axle 
Co.  V.  Standard  Axle  Works,  37  Fed. 
Rep.  789;  Dueber  Watch  Case  Co.  v, 
Dalzel,  38  Fed.  Rep.  597. 

Dnt7  to  Bee  What  Big ht,  ate.,  Aaalgiior 
Haa  Where  It  la  Nofe  Stated  In  ▲salgnment. 


2.  Holden  v.  Curti8,2  N.  H.6i;Black  — And   where   an   assignment    merely 

a;.  Stone.  33  Ala.  327;  Moore  v.  Bare,  conveys  the  right,  title  and  interest  of 

II  Iowa    198;    Continental    Windmill  the  assignor,  it  does  not  cut  off  a  pre- 

Co.  V,  Empire  Windmill  Co..  8  Blatchf.  vious   unrecorded    assignment    where 

(U.   S.)   296;    Home  v,  Chatham,  64  there  is  anything  on  which  the  subse- 

Tex.  36.                *  quent  assignment  can  operate.    Tum- 

Aaalgneei    Wltlumt  •  Oonaideratloii.--  bull  v.  Weir  Plough  Co.,  6  Biss.  (U.  S.) 

And  against  subsequent  assignees  with-  225;   s.  c  ,  i  Bann.   &  Ard.  Pat  Cas. 


out  consideration.     Saxton  v.  Aultman, 
15  Ohio  St.  471. 

8.  Perry  v.  Coming,  7  Blatchf.  (U. 
S.)  195  Continental  Windmill  Co.  v. 
Empire  Windmill  Co.,  gBlatchf.  (U.  S.) 
295;  s.  c,  4  Fish.  Pat.  Cas.  428;  Peck  v. 
Bacon,  18  Conn.  377;  Holden  v.  Curtis,    Cas.  157;  s.  c,  17  Pat.  .Off.  Gaa.  847; 


544;  s.  Cn  7  Pat.  Off.  Gaz.  173;  Ashcroft 
V,  Walworth,  5  Fish.  Pat.  Cas.  528;  s. 
c,  I  Holmes  (U.  S.)  152;  s.  c,  2  Pat. 
Off.  Gaz.  C46;  Hamilton  v,  Kingsbury, 
17  Blatcht  ((j.  S.)  460;  s.  c,  4  Fed. 
Rep.  428;  s.  c,  5   Bann.  &  Ard.  Pat. 


5  N.  H.  61;  Sone  v.  Palmer,  28  Mo. 
^39;  Moore  v.  Bare,  11  Iowa  198;  Mc- 
Keman  v.  Hite.  6  Ind.  428;  Hapgood  v. 
Rosenstock,  23  Fed.  Rep.  86. 

What  It  Notice  of  a  Prior  Contract. — 
A  notice  of  a  prior  interest.  Wright  v. 
Randel,  19  Blatchf.  (U.  S. )  405;  s.  c, 
8  Fed.  Rep.  591;  s.  c.»  21  Pat.  Off.  Gaz. 

49.S 


Turnbull  v.  Weir  Plough  Co.,  9  Biss. 
(U.  S.)  334;  s.  c  14  Fed.  Rep.  108;  a. 
c,  5  Bann.  &  Ard.  Pat.  Cas.  288;  s.  c^ 
23  Pat.  Off.  Gaz.  91. 

The  assignee  takes  subject  to  what- 
ever limitations  affect  the  title  of  his 
assigpior.  Pennington  v.  Hunt,  20  Fed. 
Rep.  195. 

4.  Pitts  V,  Whitman,  2  Story  (U.  S.) 


Where  the  assignee  is  a  corporation  609;  s.  c,  2  Robb  Pat.  Cas.  189;  Sonets, 
of  which  the  patentee  is  director  and  Palmer,  28  Mo.  539;  Hall  v.  Speer,  6 
manager,  it  has  notice  through  him  of  Pitts.  L.  J.  (Pa.)  403;  Olcott  r.  Haw- 
any  unrecorded  assignment.  Continen-  kins,  2  Am.  L.J.  317;  Brooks  v,  Byam, 
tal  Windmill  Co.  v.  Empire  Windmill  2  Story  (U.  S.)  52c;  s.  c,  2  Robb  Pat. 
Co.,  8  Blatchf.  (U.  S.)  295;  s.  c,  4  Fish.  Cas.  161;  Boyd  v.  McAlpin,  3  McLean 
Pat.  Cas.  428;  Steam  Cutter  Co.  v.  (U.  S.)  427;  s.  c,  2  Robb  Pat.  Cas.  277;  ^ 
Sheldon,  10  Blatchf.  (U.  S.)  1.  Case  v.  Redfield,  4   McLean  (U.  S.) 

Where    an    assignment    of  a    right  w6;   McKernan   v.   Hite,  6  Ind.  428; 

under  a  patent  refers  to  the  invention  Louden  v.  Birt,  4  Ind.  566. 

as    being  in    use    by  a   certain   party.  It  has  been  held  by  some  circuits  and 

Prine  v.  Brandon  Mfg.  Co.,  16  Blatchf.  in  some  State  courts   that  the  assign- 

(U.  S.)  453;  s.  c,  4  Bann.  &  Ard.  Pat.  ment  must  be  recorded  before  bringing 

Cas.  379.  *^'*   against  an   infringer.     Wyeth   v. 

The  record  of  an  assig^nment  as  ad-  Stone,  1  Story  (U.S.)  273;  s.  c,  2  Robb 

ministrator  is  notice  of  an  assignment  Pat.  Cas.  23. 

of  same  invention  by  same  person  as  5.  Gibson  v.  Cook,  2  Blatchf.  (U.  S.) 

executor  of  same  decedent.    Newell  v.  144;  Case  v.  Redfield,  4   McLean  (U. 


West,  13  Blatchf.  (U.  S.)  114;  s.  c,  2 
Bann.  &  Ard.  Pat.  Cas.  113;  s.c,  8  Pat. 
Off.  Gaz.  598;  s.c.,9  Pat  Off.  Gaz.  11 10. 


S.)  526;  Black  V.  Stone,  33  Ala.  327; 
McKeman  v,  Hite,  6  Ind.  428;  Moore 
V,  Bare,  11  Iowa  198;  Sone  t^.  Palmer, 
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protection  to  the  assignee  and  his  assignees.* 

7.  Agency. — An  agency  in  relation  to  patent  rights  is,  as  any 
other  agency,  revocable,*  except  where  coupled  with  an  interest.* 

8.  Other  Contracts  Respecting  Patent  Bights. — Contracts  between 
owners  of  patents  concerning 'the  manner  in  which  the  patent 
rights  of  each  shall  be  employed,  and  the  articles  to  be  made 
under  them,*  and  options  to  purchase  within  a  certain  time,^  and 
other  agreements,*  have  teen  held  valid. 

28  Mo.  539;   Holden  v,  Curtis,  3  N.  H.  from  either  party.     Pratt  v.   Marean, 

61;  Campbell  v,  James,  18  Blatchf.  (U.  25  111.  App.  516. 

S.)  72;  s.  c,  2  Fed.  Rep.  338;  s.  c,  c  Such  a  contract  does  not  necessarily 

Bann.  &  Ard.  Pat.  Cas.  354;   s.  c,  10  give    an    exclusive    license    to    either 

Pat.  Off.  Gaz.  1 1 II.  party.     Seibert    etc.    Oil    Cup   Co.   v, 

1.  Pl  bona  fide  purchaser,  whose  as-  William  Powell  Co.,  38  Fed.  Rep.  600. 

signment  ]^  duly  recorded,  will  not  be  See   Woodworth  v.  Cook,   2   Blatchf. 

affected  by  any  parol  contract  between  (U.  S.)   151;  McBumey  w.  Goodyear, 

the  parties  to  a  prior  assignment  as  to  ii  Cush.  (Mass.)  560;  Howe  v.  Wool- 

what    it   should   cover.     Campbell   v.  dredge,  12  Allen  (Mass.)  18. 

James,  18  Blatchf.  (U.  S.)  92;  s.  c,  2  5.  An  option  to  purchase  and  an  agree- 

Fed.  Rep.  338;  s.  c,  5  Bann.  &  Ard.  ment  not  to  sell  during  the  option,  does 

Pat.  Cas.  354;   s.  c,  18  Pat.  Off.  Gaz.  not  give  a  license  to  manufacture  during 

nil.  that  time.     Iowa  Barb  Steel  Wire  Co. 

He  IS  completeU'  protected.    Aspin-  v.  Southern  Barbed  Wire  Co.,  30  Fed. 

wall  Mfg.  Co.  V.  Gill,  32  Fed.  Rep.  697.  Rep.  615. 

The  record  of  an  instrument  not  re-  6.  To  extend  time   for   payment  of 

quired  to  be  recorded  by  the  statute,  royalties.     Brush- Swan  Electric  Light 

will  not    affect  the    rights   of  subse-  Co.  v.  Brush  Electric  Co.,  41  Fed.  Rep. 

quent     assignees,   by    its     recording.  163.     Or  privies.      Iowa    Barb    Steel 

Wright  V.  Randel,  19  Blatchf.  (U.  S.)  Wire   Co.  v.  Southern  Barbed    Wire 

495;  s.  c,  8  Fed.  Rep.  591;  s.  c,  21  Pat.  Co.,  30  Fed.  Rep.  615. 

Off.  Rep.  493;  New  York  Paper  Bag  Agreements  relating  to  the  exclusive 

Mach.  Co.  V.  Union  Paper  Bag  Mach.  right   to  manufacture   for  a  patented 

Co.,  32  Fed.  Rep.  783.  device.    Gaily  v,  Cotts  etc.  Fire  Arms 

Chambers  V.  Smith,  5  Fish.  Pat.  Cas.  Co.,  30  Fed.   Rep.  118;  Houghton  v. 

12;  s.  c,  7  Phila.  (Pa.)  575.  Rowley,  9  Phila.  (Pa.)  288. 

See  License,  vol.  13,  p.  514.  AgrMments  Olvlncan  Equitable  Bight. 

Nor  can  a  subsequent  bona  fide  as-  — An  assignee  of  a  patent  agreed  to 
signee,  who  took  title  after  the  lapse  of  share  the  profits  with  the  patentee,  his 
more  than  three  months  after  the  date  assignor.  At  the  instance  of  said 
of  a  prior  assignment  be  affected  by  a  assignor  an  extension  of  the  patent 
mutual  mistake  in  a  prior  conveyance,  was  granted.  Held^  that  the  assignee 
which  mistake  cannot  be  corrected  after  had  the  benefit  of  the  extended  term, 
that  time  to  the  disadvantage  of  the  although  his  assignor  had  an  equitable 
subsequent  purchaser.  Gibson  v.  Cook,  interest  in  it.  Sayles  v,  Dubuque  etc. 
2  Blatchf.  (U.  S.)  144;  Woodworth  r.  R.  Co.,  ^  Dill.  (U.  S.)  551. 
Cook,  2  Blatchf.  (U.  S.)  151.  Sale  Of  Right  to  Royalties.— A  con- 
Racine  Seeder  Co.  v.  Joliet  Wire-  tract  may  be  made  selling  the  right  to 
check  Rower  Co.,  27  Fed.  Rep.  367.  royalties    under    a    contract.     United 

1    Burdell  v.  Denig,    2    Fish.   Pat  States  v.  Burns,  12   Wall.  (U.  S.)  246. 

Cas.  588.  Equitable   Dootrlnes   as   Applied   to 

S.  Day  V.  Candee,  3  Fi^.  Pat.  Cas.  Patent    Contracts — Estoppel. — An    ad- 

9;  Burdell  v,  Denig,  2  Fish.  Pat.  Cas.  mission  that  a  third  party   had  power 

j88.    See  Assignors.  to  grant  rights  under  a  patent  by  the 

i.  Star  Salt  Castor  Co.  v,  Crossman,  true  owner  will  estop  him  from  prose- 

4  Cliff.  (U.   S.)  568;  Seibert  etc.  Oil  cuting  any  one  who,  on  account  of  this 

Cup  Co.  V.  William  Powell    Co.,  38  admission,  has  obtained   rights  for  a 

Fed.  Rep.  600.*  valuable  consideration  from  such  third 

An  agreement  of  this  kind  Is  not  party.    Gear  v.  Grosvenor,  i   Holmes 

binding  on  a  purchaser  of  a  machine  (U.   S.)    215.     See   9npra^  this    title, 
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9.  Boyaltjr. — An  agreement  to  account  and  pay  royalties  may 

form  part  of  the  consideration  of  an  assignment  without  reducing 
it  to  a  license.^  An  acceptance  of  an  assignment  makes  the 
assignee  liable  for  any  sale  under  the  invention  assigned,^  and  is 
an  implied  agreement  to  manufacture  under  the  patent.'  In 
general  the  rules  governing  actions  on  contracts  of  assignments 
govern  actions  for  royalties.* 

Bsiopftl  of  Deftndant  to  Set  Up  Cer-  ter  v.  Standard    Measuring  Machine 

tain  Defenses,  Co.,  142  Mass.  191.                                  1 

.  Betuitlaf  Tnurta.«-One  who  obtains  Where  articles  finished  or  unfinished 

the  legal  title  of  patent  with  knowledge  made  under  the  patent  were    turned 

of  an  equitable  title  in  another,  holds  it  over  to  the  successor  of  the  defendant, 

in  trust  for  the  true  owner.     Whiting  this  is  a  sale,  and  rovaltjr  is  due.    Marsh 

V.  Graves,  23  Pat  Off.  Gaa.  oao;  Pon-  v.  Dodge,  6  Thomp.  &  C.  (N.  Y.)  568; 

tiacKnit  Boot  Co.  v.  Merino  Shoe  Co.,  s.  c,  4  Hun  (N.  Y.)  378. 

31  Fed.  Rep.  286.  Where     articles     substantiallj    the 

1.  Littleneld  v,  P^rrvi  3i   Wall.  (U.  same  as  those  described  are  made,  rov* 

S.)  305;  s.  c,  7  Pat.  On.  Gaa.  96^.  alty  is  due  on  them.   Wilder  v.  Adanas, 

A  contract  to  pay  royalties  tor  the  i6Grajr  (Mass.)  478. 

use  of  an  unpatented  invention  l>egins,  Where     one     properly     authorized 

unless  otherwise,  designated,  when  the  licensee  purchases  from  another  prop- 

'  patent  issues.    Travis  v,  Minneapolis  eriv  authorized  licensee,  and  sells  again. 

Sweeper  Co.,  41  Minn.  176.  onnr  one  royalty  is  collectible.     Howe 

t.  As  a  general  thing,  jroyalty  is  due  v.^Wooldredge,  X3  Allen  (Mass.)  x8. 

wherever  the  party  manufacturing  un-  Oeaiatlon  of  Royalty. — Royalty  ceases 

der  it  has  enjoyed  the  benefits  of  the  on  termination  of  contract.    Garver  v, 

Satent.    Covell   v.  Bostwick^  39  Fed.  Bement,  69  Mich.  149. 

Lep.  431;  Jones  v,  Burnham,67  Me.  93;  But  where  the  contractor  attempts  to 

National  Rubber  Co.  v,  Boston  Rubber  put  an  end  to  the  license  which  is  not 

Shoe  Co.,  41   Fed.  Rep.  48;  Rogers  v,  acquiesced   in   by   the    contractee,  the 

Reissner,  30  Fed.  Rep.  535;  Marston  v.  contractee  is  liable  for  royalty  on  arti- 

Sweet,  66  N.Y.  306;  Marston  V.  Swett,  cles   made    after    as    well    as  articles 

83  N.  Y.  536;  Hyatt  v.  Dale  Tile  Mfg.  made     before     the    notice    of    termi- 

Co.,  106  >f.  Y.  651;  Paper  Stock  Dis-  nation.    Union    Mfg.    Co.    v.  Louns- 

infecting    Co.    t».  Boston  Disinfecting  burv,  41  N.  Y.  363;  Wilde  v.  Smith,  8 

Co.,  147   Mass.  3x8;  Wilder  v.  Adams,  Dalr  (N.  Y.)  196. 

16  (^rav  (Ma$s.)47S;  Wilder  r.  Stearns,  Manufacture  and  shipment  are  pre- 

^  N.  V.  656;  Johnson  v.    Willimantic  sumptive  evidence  of  sale.     Marsh  v. 

to.,  33  Conn.  436.  Dodge,  5  Lans.  (N.  Y.)  541;  Smith  v. 

Where  an  assignee  agrees  to  paj'  the  Standard  Laundry  Mach.  Co.,  iz  Daly 

patentee  a  certain  sum  **for  each  and  (N.  Y.)  154. 

ty^ry   one  of  said   machines    sold    or  An  acceptance  of  royalty  is  an  ac- 

caused   to  be  soTd  by  him,"  held  that  ceptance  of  a   transfer.     Bloomer    t». 

this  covered  any  transfer  or  settlement  Gilpin,  4  Fish.  Pat,  Cas.  50. 

by  which  the   right  to  use  a  machine  A   royalty  may  be  recovered  on   a 

passed.     Rodgers  v.  Torrant,  43  Mich,  quantum    meruit   where    an     implied 

1 13.  contract  is  made  to  use  a  patented  in- 

Where  an  nssigtiment  is  made  of  an  vention   and  pay   for  the  use.     Deane 

invention   and  a  patent  to  be  granted  r.  Hodge,  35  Minn.  146. 

thereon   any    article  made    embracing  S,  Wilson  r.  Marlow,  66  111.  385.. 

the  ^invention"  will  require  a  rovalty.  But  not  to  manufacture  to  a  certain 

Millican  f>.  Lalance  etc.  Mfg.  Cfo.,  31  extent     unless     expressly     stipulated. 

Fed.  Rep.  570.  Hombostel  r.  Kinney,  no  N.  Y.  94; 

An  assignor  is  entitled  to  royalty  on  Babcock  v.  Northern  Pac.  R.  Co.,  36 

machines  which  were  ^old  by  one  ad*  Fed.  Rep.  756.    See  Washbume  etc. 

judged  an  infringer  of  the  patent  at  the  Co.  r.  Southern    Wire  Co.,  37    Fed. 

suit    of  the    assignee,  when  the  pur>  Rep.  42$. 

chasers  from  the  infringer  have  paid  C  Laek  of   OoaaldantliHi.— Lacic  of 

the  assignee  for  the  right  to  use.    For-  no\*elty  in  an  invention  is  not  a  good 
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10.  Aetioni  on  Contnett.— (i^  Specific  Performance.— Equity 
will  enforce  the  specific  performance  of  a  contract  of  sale  of  a 
patent  right.^  The  ordinary  equitable  doctrines  are  enforced,' 
and  an  account  and  other  equitable  remedies  are  employed,'  even 

defense  bj  an  assignee  to  royalties  due,  v.  Candee,  i  Fish.  Pat  Gas.  9;  Alkin  v. 
when  there  has  been  no  eviction.  Dolan,  3  Fish.  Pat.  Cas.  197;  Emmons 
Patterson's  Appeal,  99  Pa.  St.  521;  v.  Sladdin,  2  Bann.  &  Ard.  Pat.  Cas. 
Shaw  V.  Soule,  20  Fed.  Rep.  790.  See  199;  s.  c,  9  Pat.  Off.  Gaz.  352;  Wood- 
also  License,  vol.  13,  p.  514.  worth  v.  Sherman,  3  Story  (U.  S.)  171; 

But  a  decree  of  a  Unitcnd  States  court  s.  c,  2  Robb  Pat.Cas.  257. 
declaring  the  patent  void,  is  a  good  de-  An  agreement  to  assign  future  inven- 
fense  to  royalties  accruing  subse-  tions  may  l>e  enforced.  Reese's  Ap- 
quently  thereto.  Hawks  v.  Swett,  4  peal,  122  Pa.  St^92;  Somerby  v.  Bun- 
Hun  (N.  Y.)  146;  Marston  v.  Swett,  4  tin,  iiS  Mass.  ^79;  Nesmith  v,  Cal- 
Hun  (N.  Y.)  153.  Sec  tufra^  this  title,  vert,  1  Woodb.  &  M.  (U.  S.)  34;  s.  c,  a 
DefenseM  to  an  action  for  Infringe'  Robb  Pat.  Cas.  311. 
Hunt.  Oral  AgrtemMit. — ^The  agreement  may 

Invalidity    of    patent     where     the  be  merely  oral.  Searle  v.  Hill,  73  Iowa 

party  owing  royalties  has  received  the  367;  Somberv  r.  Buntin,  118  Mass.  279; 

benefit  of  a  patent  is  no  defense   to  Burr  v.  De  La  Verne,  102  N.  Y.  415. 

royalties.  McKay  v.  Smith,  39  Fed.  Rep.  ImpllMl  ASTtemant. — Or  even  only  im- 


556;  Covell  V,  Bostwick,  39  Fed.  Rep.    plied.     Fuller  etc.  Co.  r.  Bartlett,_68 
421;  Hyatt  V.  Ingalls,  49  N.  Y.  Super.     Wis.   73;  Fire  Extinguisher  f" 
Ct.  375;    Patterson's   Appeal,  99    Pa.    v.  Graham,  16  Fed.  Rep.  543. 


St 521;  Angler  V.Eaton  etc.  Co.,  98  Pa.  8.  Specific  performance  will  not  be 
St.  594;  Jones  V.  Burnham,  67  Me.  93;  enforced   where  there   is  an  adequate  « 
Hall  Mfg.  Co.  V.  American  etc.  Supply  remedy  at  law  and  complainant  has  not 
Co.,  48  Mich.  331;  Birdsall  v,  Perego,  been  free  from  fault.    Brewster  v.  Tut- 
c  Blatchf  (U.  S.)  25i;'Clark  v,  Amos-  hill  Spring  Co.,  34  Fed.  Rep.  769. 
keag   Mfg.   Co.,  62^  N.  H.  612;  Wash-  Nor  the   transfer  of  a  void   patent, 
bume  etc.  Mfg.  Co.  v.  Wilson,  48  N.  Kennedy   v.    Hazleton,  33   Fed.  Rep. 
Y.  Super.  Ct.  159;  EurdcaCo.  v.  Bailv  293;  s.  c,  46  Pat.  Off.  Gaa.  973;  Ken- 
Co.,   II  Wall.  (U.  S.)  488;  Marsh  v.  nedv  r.  Hazleton,  128  U.  S.  6(67. 
Harris  Mfg.  Co.,  63  Wis.  176;  Evory  Mor  where  the  contract  which  the 
V.  Candee,  17  Blatchf.    (U.   S.)- 200;  complainant  was  suing  to  enforce  was 
8.  c,  4  Bann.  &  Ard.  Pat.   Cas.  ^40;  unconscionable  or  against  public  policy. 
Milligan  v.  Lalance  etc.  Co.,  2Z  Fed.  Pope  Mfg.  Co.  v.  Gormully,  34   Fed. 
Rep.  570;  s.  c,  29  Pat.  Off.  Gaz.  367;  Rep.  877. 

White  V.  Lee,  14  Fed.  Rep.  789;  s.  c.  Nor  where  complainant  was  in  fault. 

23  Pat.  Off.  Gaz.  1631.  Ohio  etc.  Fence  Co.  v.  Washburne  etc. 

A   failure   to  prevent    others    from  Co.,  26  Fed.  Rep.  703;  s.  c,  35  Pat.  Off. 

manufacturing  unless  some  stipulation  Gaz.  1337;  Foster  v.  Goldschmidt,  22 

to  that  effect  is  contained  in  the  agree-  Blatchf.  (U.  S.)  289;  s.  c,  21  Fed.  Rep. 

ment,  is  not  a  defense  to  actions  for  70;  s.c,  28  Pat.  Off.  Gaz.  915;  Werden 

royalty.    National  Rubber  Co.  v.  Bos-  v»  Graham,  107  111.    169;  Brewster  v, 

ton  Rubber  Shoe  Co.,  41  Fed.  Rep.  48.  Xuthill  Spring  Co.,  34  Fed.  Rep.  769. 

1.  Adams   v,  Mef^singer,    147  Mass.  Werden  v,  Graham,  107  111.  169. 

185;  Somerby  v,    Buntin,    xio   Mass.  Nor  in  detriment  of  the  accrued  rights 

279;     Hapgood     V.     Rosenstock,     23  of  innocent  third  parties.     Whitney  v, 

Blatchf.  (U.  S.)    95;    Satterthwaite  v.  Burr,  115  111.  289. 

Marshall,  4  Del.  Ch.  337;   Fuller  etc.  Laches. — Nor  where  the  complainant 

Co.  V,  Bartlett,  68  Wis.  73;    Pontiac  has  t)een  guilty  of  laches.    New  York 

Knit  Boot  Co.  v.  Merino  Shoe  Co.,  31  Paper  Bag  Mach.  Co.  r.  Union  Paper 

Fed.  Rep.  286;  Annin  v.  Wren,  ci  Hun  Bag  Mach.  Co.,  32  Fed.  Rep.  783;  Wer- 

(N.  Y.)  352;  Berolzheimer  v,  Strauss,  den  v,  Graham,  107  111.  169. 

19  Jones  &  S.  (N.  Y.)  96;  Goodyear  v.  Nor  where  the  court  could  not  give 

Day,  6  Duer  (N.  Y.)  154;    Newell  v.  suitable  relief  by  the  decree.     Wollen- 

West,  13  Blatchf.  (U.-  S.)  114;    s.  c,  2  sak  v.  Briggs,  20  III.   App.  50;   s.  c,  37 

Bann.  &  Ard.  Pat.  Cas.  1x3;    Harts-  Pat.  Off.  Gaz.  339. 

horn  V, Day,  19  How.  (U.S.)  211;  Day  3.  GonTaya&oeUpoBOoiidllionalAgrM- 
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where   for  some  cause    specific  performance    may  not  be  de- 
creed.* 

(2)  Rescission  of  Contract. — A  statement  by  the  vendor 
which  is  only  a  matter  of  opinion,*  or  a  mere  matter  of  law,*  or 
which  is  immaterial,*  or  is  not  relied  on  by  the  vendee,*  is  not 
ground  for  rescinding  the  contract ;  but  a  false  representation  of  a 
material  fact®  will  justify  the  rescission;  but  the  right  to  rescind 
must  be  exercised  within  a  reasonable  time.^ 

11.  DefeniM  to  Actions  Growing  Ont  of  Contraeta. — (i)  Want  of 
Consideration. — Where  the  patent  is   invalid,*  or   no  such 

SMnt; — Where  an  agreement  is  made  to  17  Ark.  9;  McKee  v.  Eaton,  26  Kan. 

convey  a  patent  upon    the   happening  226;  David  v.  Park,  103  Mass.  501. 

of  certain  contingencies,  specific  per-  It  does  not  matter  that  the  purchaser 

formance  may  be  decreed  on  proof  that  might  have  discavered   the  fraud    bj  ^ 

these     contingencies    had     happened,  searching  the  records  at  the  Patent  Of- 

Andrews  t'.  Fielding,  20  Fed.  Rep.  123.  fice.  McKee  v,  Eaton,  26  Kan.  226. 

1.  An  owner  of  a  patent  may  be  en-  A  false  representation  that  a  patented 

joined  from  selling  to  any  one  else  a  article  is  salable.     Hull   v.  Fields,   76 

patent  he  has  agreed  to  sell  to  complain-  Va.  594. 

ant,    where    the    couft    is     unwilling  A  false  representation  of  the  amount 

to  decree  the  specific  performance  of  derived  annually  from  a  royalty  on  a 

the  contract.  Singer  Sewing  Mach.  Mfg.  patent.    Crosland  v.  Hall,  33  N.  J.  Eq. 

Co.  v.  Union  Button-Hole  etc.  Co.,  i  iii. 

Holmes  (U.  S.)  253;  s.  c,  6  Fish.  Pat.  A  false  representation  as  to  what  is 

Cas.  480;   s.  c,  4   rat.  Off.  Gaz.   C53;  covered  by  the  patent.    Rose  v,  Hur- 

Goddard  v.  Wilde,  17  Fed.  Rep.  845;  ley,  39  Ind.  77. 

Adams  v,  Nessinger,   147   Mass.   X05;  This  representation  may  be  made  by 

Brush-  Swan  Electric  Light  Co.  v.  Brush  showing  a  machine  containing  improve- 

Electric  Co.,  41  Fed.  Rep.  163.  ments  not  embraced  in  patent  assigned, 

9.  London  v.  Birt,  4  Ind.  568;  Fow-  which   improvements  were   afterward 

ler  V,  Swifl,  3  Ind.   188;    Neidefer  v,  patented.    Cowan  v.  Mitchell,  1 1  Heisk. 

Chastain,  71  Ind.  363;  Gatling  v.  New-  (Tenn.)  87. 

ell,  12  Ind.  X18;  Miller  r.  Young,  33  111.  7.  Rawson  v,  Harger,  48  Iowa  269; 

354.  Kingsley  v.  Wallis,  14  Me.  57;  Pierce 

3.  Rawson  v,  Harger,  48  Iowa  269;  v.  Wilson,  34  Ala.  596. 

West  V.  Morrison,  2  Bibb  (Ky.)  376.  The  assignee  alone  can  have  the  con- 

Compare^  however.  Rose  v,  Huriey,  tract  rescinded.    Edmunds  v,  Hildretii, 

39  Ind.  77.                                               "  16  111.  214. 

4.  Neidefer  v,  Chastain,  71  Ind.  363.  8.  Dickinson  v.  Hall,  14  Pick.  (Mass.) 
A  false  representation  of  the  price  at  217;  Lester  v.  Palmer,  4  Allen  (Mass.) 

which  the  patentee  was  accustomed  to  145;  Bliss  x\  Negus,  8  Mass.  46;  Bierce 

sell    the   machine  will  not  vitiate  the  v.  Stocking,  11  Gray  (Mass.)  174;  Gei- 

contract.     Williams  v.  Hicks,  2  Vt.  36.  ger  v.  Cook,  3  W.  &  S.  (Pa.)  266;  Bel- 

5.  Percival  v,  Hager.  40  Iowa  286;  lasr.  Hays,  5  S.  &  R.  (Pa.)  427;  Elmer 
Hess  V.  Young,  59  Ind.  379.  v.  Pennell,  40  Me.  430;  Green  v,  Stu- 

Otlier  Olrovmttaneei  Held  Not  Oroimdi  art,    7    Baxt    (Tenn.)   418;   Cross    v. 

Tar  BeselBBlon. — Excess  of  price  over  Huntley,    13     Wend.     (N.    Y.)    385; 

value  of  patent.     Bierce  v.  Stocking,  ti  Kemsdle  v.  Hunt,  4  Blackf.  (Ind.)  27; 

Gray  (Mass.)  174;  Percival  v.  Harger,  McClure  v.  Jeffrey,  8  Ind.  79;  Nye  v. 

to  Iowa  286;    Cowan  v,  Mitchell,  11  Raymond,  16  III.  '153;  Jolliffe  v.  Col- 

ieisk.  (Tenn.)  87.  lins,    21     Mo.    App.    338;     Rowe     v. 

6.  Pierce  v,  Wilson,  34  Ala.  596;  Blanchard,  x8  Wis.  4AI ;  Rice  v.  Gam- 
Hall  v.  Orvis,  35  Iowa  366;  Page  v.  hart,  34  Wis.  453;  Marston  v,  Swett, 
Dickerson,  28  V/ls.  694;  Neil  v.  Cum-  82  N.  Y.  526. 

xnings,  75  III.  170.  This  Is  not  a  defense  even  pro  tanto^ 

A  false  representation  that  a  man  has  where  several  patents  are  conveyed  by 

a  patent  right  such  as  he  has  not.    Bull  quit  claim  deed,  and  one    turns   out 

V.  Pratt,  I  Conn.  342;  Brown  v,  Wright,  void.    Gilmore  v.  Aiken,  xi8  Mass.  94. 
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patent  had  been  granted,*  or  the  vendor  had  no  title,*  or  the  in- 
vention was  utterly  useless,'  there  is  a  failure  of  consideration 
for  the  contract,^  which  is  a  complete  defense^  to  an  action 
brought  on  the  contract  or  on  anything  connected  with  it. 

(2)  Breach  of  Warrantee. — If  a  warrantee  is  given  a  breach 
of  warrantee  is  a  defense.® 

It  can  onlj  be  set  up  as  disputed  in  for  a  valuable  consideration.    Thomas 

the  contract.     Ball  v.  Murry,  10  Pa.  v,  Q^intard,  5  Duer  (N.  Y.)  80. 

St.  III.  4.  The  fact  that  the  patent  granted 

It  cannot  be  set  up  as  a  defense  to  a  cannot  be  used  without  infringing  other 

suit  on  an  instrument  under  seal.    Bel-  patents  is  a  good  defense.    Davis  v. 

las  V.  Hays,  5  S.  &  R.  (Pa.)  421;  Wil-  Gray,  17  Ohio  330;  Orr  v.  Burwell,  15 

der  V.  Adams,  2  Woodb.  &  M.  (U.  Ala.  378. 

S.)  329.  But  not  where  the  prior  patent  which 

1.  McDowell  V.  Meredith,  4  Whart.  was  infringed  has  been  declared  void. 

(Pa.)  3x1;  Njre  v.  Rajmond«  16  111.  Shaw  v,  Soule,  30  Fed.  Rep.  790. 

153;    Shepherd    v.   Jenkins,    73    Mo.  Vague  Deacrlptton. — A  patent  which 

510.  describes  a  machine  in  such  a  manner 

This  defense  can  be  made  on  a  bond  that  it  cannot  be  determined  what  -the 
giTcn  for  such  a  patent.  Brown  v,  invention  consists  in,  is  not  a  good  con- 
Wright,  17  Ark.  9.  sideration  for  a  note.    Cross  v,  Huntly, 

But  a  delay  in  obtaining  a  patent  is  13  Wend.  (N.  Y.)  385. 

no  defense  to  an  action  for  purchase  6.  It  must  be  shown  as  a  matter  of 

iDooer  to  be  paid  therefor.    Reid  v»  defense  that  the  patent  lacks  novelty 

Bowman,  a  Wall.  (U.  S.)  591.  or  utility.    Case  v,  Morey,  i  N.  H.  347; 

t.  Stevens  v.  Head,  o  Vt.  174;  Buss  v»  Myers  v.  Turner,  17  111.  179;  Hardesty 

Putney,  }8  N.  H.  44;  Holden  v.  Curtis,  v.  Smith,  3  Ind.  30. 

2  N.  H.  ox.  It  has  been  heki,  that  in  the  absence 

8.  Clough  V,  Patrick,  37    Vt.  4J1;  of  a    decision    of    a    United    SUtes 

Craginv.rowler,34  Vt.3a6;  Williams  court,  a  State  court  cannot  allow  the 

V,  Hicks,  3  Vt.  ^;  Scott  v.  Sweet,  a  defendant  to  show  the  invalidity  of  the 

Greene  (Iowa)  334;  Bliss  v.  Negus,  8  patent.     Elmer    v,    Pennel,    40     Me. 

Mass.  46;   Lester  v.  Palmer,  4  Allen  430. 

(Mas«.)  145;    Rowe  v.  Blanchard,  x8  That  the  vendor  had  no  title  must 

Wis.  441;  Geeger  v.  Cook,  3  W.  &  $•  be  shown  as  matter  of  defense.    Buss 

(Pi.)    a66;     McDoughall    v,  Fogg,  a  v.  Putney,  38  N.   H.  44;    Holden  v. 

Bosw.  (N.  Y  )  387.  Curtis,  a'N.  H.  61;  Stevei^s  v.  Head,  9 

As  to  evidence  see  Wilson  v,  Hentges,  V  t«  1 74. 

36  Minn.  288;  Bierce  v.  Stocking,  xi  A  defendant  is  not  estopped  In  an 

Gray  (Mass.)  X74.  action  on  a  bond  given  for  purchase  of 

Titwttailmi. — This  doctrine  does  not  a  patent  to  show  non-existence  of  pat- 
refer  to  a  case  where  the  invention  was  ent,  invalidity  or  lack  of  title  in  as- 
rendered  worthless  by  subsequent  im-  signor.  Nye  v,  Raymond,  x6  111.  X53. 
provements.  Harmon'  v.  Bird,  aa  Contra,  the  vepdor  must  show  a 
Wend.  (N.  Y.)  113.  title  in  himself  and  tender  a  convey- 

Nor  where  the  risk  of  success  was  ance  according  to  the  contract  unless 
taken  by  the  assignee  and  the  patented  such  tender  is  dispensed  with  before  re- 
process employed.  Palmer*s  Appeal,  covery.  Edwards  v,  Richards*  Wright 
96  Pa.  St.  106.  (Ohio)  596;  Bellas  v.  Hays,  5  S.  &  R. 

Nor  where  the  lack  of  utility  is  only  (Pa.)  437. 

with  reference  to  certain  uses.     Mid-  6.  Vaughan  v.  Porter,   16  Vt.  a66; 

kiffv.  Boggeas,  75  Ind.  axo.  JoIHffe  v,   Collins,  ax    Mo.  338,    Van 

Nor  where  merely  it  cannot  be  used  Ostrand   v.  Reed,   i    Wend.   (N.  Y.) 

profitably.    Nash  t/.  Lull,   loa   Mass.  434;  Orr  v,  Burwell,  15  Ala.  378;  Case 

60;  Howe  v.'Richards,  xo3  Mass^64,  n.;  v,  Morev,  i  N.  H.  347;  Myers  v.  Tur- 

Neidefer  v,  Chastain,  71  Ind.  363.  ner,  17  til.  179;  Hardesty  v.  Smith,  3 

If  the  patent  be  of  any  value,  the  pat*  Ind.  39;  Jackson  v.  Allen,  i3o  Mass. 

entee  is  entitled  to  recover.    Vaughan  64;  Croninger  v,  Paige,  48  Wis.  339; 

V.  Porter,  x6  Vt.  360.  And  also  where  Hiatt  v,  Twomey,  i    Dev.  &  B.  Eq. 

the  assignee  has    in  his  turn  assigned  (N.  Car.)  3x5;  Darst  v.  Brock  way,  11 
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(3)  Fraud. — Fraud  on  the.  part  of  one  of  the  contracting 
parties  is  a  good  defense.* 

(4)  Defense  Pro  Tanto.— A  misrepresentation  of  the  utility 
of  a  patented  invention,  where  the  device  is  not  entirely  useless  • 
a  breach  of  contract  by  the  assignor,'  and  other  matters  showing 
a  partial  failure  of  consideration,  may  be  set  up  in  mitigation  of 
the  plaintiff's  claim.^ 

(5)  Duty  ,of  Vendee  to  Return  Patent.— When  a  con- 
tract is  rescinded^  or  failure  of  consideration  set  up  on  a  de- 
fense,® the  vendee  should  tender  back  the  patent  right  or  show 
it  is  worthless.  This  does  not  apply  to  cases  where  an  action  is 
brought  for  fraud  in  a  sale  of  a  patent  right.^ 

12.  AetioBS  Arinng  Ont  of  Fraud  in  Contraet  —Where  an  assign- 
ment has  been  procured  by  fraud,  an  action  of  deceit  lies,®  or  ue 
purchaser  may  recover  back  the  price  paid.* 

Ohio  St  462;  Cansler  v,  Eaton,  2  Jones  of  the  patent,  or  value,  If  Bold.    Ed- 

(N.  Car.)  499;  Wright  v,  Wilson,  ix  munds  v.  Myers,  16  IlL  307;  Edmunds 

Rich.  (S.  Car.)  144.  v,  Hildreth,  16  III.  314. 

Recovery  can  be  had  where  a  pro-  8.  Warren  v.  Cole,  15  Mich.  265. 

cess  has  been  warranted   to    produce  Fraudulent  representations  known  to 

a  certain    effect  and  does  not  do  it.  be  such  at  the  time  or  recklessly  made 

Hawes  v,  Twogood,  12  Iowa  582.  without    knowledge,  will    enable    the 

A   warrantee  not  contaned  in    the  vendee,  if  injured,  to  bring  action  for 

original  assignment  cannot  be  proved  deceit.    Jolliffe  v.  Collins,  31    Mo.  338; 

unless  It  is  averred  to  be  fraudulent.  Somers  v.  Richards,  46  Vt.  170;  Newell 

McClure  v,  Jeffrey,  8  Ind.  79;  Jolliffe  v,  Gatline,  7  Ind.  147;  Gatling  v.  New* 

V.Collins,  21   Mo.  3^8;  Van  Ostrand  ell,  9  Ino.  57a;  Gatling  v,  Newell,  la 

V,  Reed,  x   Wend.  (N.  Y.)  432;  Rose  Ind.  xi8;  Bull  v,  Pratt,  i  Conn.  34a. 

V.  Hurley,  39  Ind.  77.  In  an  action  for  deceit  the  vendor 

But  defendant  must  have  relied  apon  may  show  the  true  state  of  facts,  aJ- 

a  misrepresentation  to  render  it  a  war-  though  they  are  different  from  that  set 

rantee   and     a    defense.      Saztoa    v.  np  in  the  assignment    Swazey  v.  Herr, 

Dodge,  57  Barb.  (N.  Y.)  84.  xx  Pa.  St  278. 

1.  Turner  v,  Johnsen,  a  Cranch  (C.  9.^Foss    v.    Richardson,    15    Gray 

C.)    287;    McDowell    V.  Meredith,  4  ^ass.)  303;  Hiatt  v.  Twomey,  i  Dev. 

Whart   (Pa.)  3XX;  Nye  v.  Raymond,  S  B.  Eq.  (N.  Car.)  3x5;  Cansler  v. 

t6  111.  153.  Eatois,  2  Jones  Eq.  (N.  Car.)  499;  Mc- 

S.  Mttilikhi  9.   Latchem,  7   Blackf.  Kenzle  v.  Bailie,  4  Cin.  L.  B.  (Ohio) 

(Ind.)  136;  Hardesty  v,  Sinith,  3  Ind.  309;  Stevens  v.  Head,  9  Vt  174;  Darst 

39.  9.  Brockway,  ix   Ohio  $t  642;   Mc* 

5.  Pitts  IF.  Jameson,  I  c  Barii.  (N.Y.)  Dowell  v.  Meredith,  4  Whart  (Pa.) 
3x0;  Moore  v.  Bare,  11  Iowa  198.  311;  Dickinsons.  Hall,  14  Pick. (Mass.) 

4.  But  a  purchaser  of  the  right,  title  3x7. 

and  interest  of  a  party  in  an  unpatented  Where  an  assignment  implies  that  a 

invention  is  not  entitled  to  a  i^uction  patent   has  been  issued,  the  assignor 

for  the  money  expended  by  him  in  pro-  may  recover  back  his  money  If  sudx  is 

curing  a  patent,  or  in  obtaining  the  in-  not  the  fact    Shepherd  v.  Jenkins,  73 

terest  of  the  true  inventor.    Yetter  v.  Mo.  App.  cia    Or  if  the  inventor  sells 

Lentzinger,  31  Iowa  x8a.  his  patent  by  the  exhibition  of  a  device 

6.  Pierce  v,  Wilson,  14  Ala.  506.  supposed  to  be  the  one  patented,  but 
6.  Mullikin    v.  Latcnem,  7    6lackf.  alierwards  discovered  to  differ  materi- 

(Ind.)  136;  Hardesty  v.  Smith,  3  Ind.  ally  from  it    Burrall  v.  Jewett,  2  Paige 

39;  Bums  V,  Barnes,  58  Ind.  436.  (N.  Y.)  134.    But  the  mere  invalidity  of 

T.  Hess  V,  Young,  59  Ind.  379.  tiie  patent,  in  absence  of  fraud,  will  not 

Where,  however,  equity  is  resorted  warrant  the  recovery  of  the  purchase 

to  to  compel  a  rescission  of  a  contract,  money.    Hiatt  v,  Twomeyv  1  Dey.  ft 

the  complainant  must  tender  a  return  B.  Eq.  (N.  Car.)  315. 

14a 


rnpirtj  Ib  PMmti.  PATENT  LAW.  TilMltd  Mor  to  AniguiiMit 

18.  Claims  Arising  Out  of  Patented  Invention  Prior  to  the  Assign* 
men! — Unless  otherwise  provided  in  the  instrument,*  claims 
arising  out  of  the  use,  sale  or  making  of  the  patented  invention  at 
any  time  prior  to  the  assignment,  do  not  pass  to  the  assignee.* 
These  claims  may  be  the  subject  of  a  separate  conveyance,'  or 
the  right  to  sue  for  them  remains  in  the  assignor.^ 

1'4.  Jurisdiction  of  Eqoity  for  Praiid  and  Mistake.— Equity  will  de- 
cree  the  reformation  or  cancellation  of  an  instrument  containing 
a  contract  concerning  a  patent  right,  on  the  gronnd  of  mutual 
mistake,^  or  compel  the  surrender*  and  cancellation  of  an  instru- 
ment tainted  with  fraud.* 

16.  Jurisdiction  of  Equity  to  Enforce  Discovery  or  Ei^oin  Violation 
of  Agreement. — Equity  will  enforce  a  discovery  of  the  number  of 
patented  articles  made,''^  and  will  enjoin  the  violation  of  an  agree- 
ment^  concerning  patent  property  where  there  is  not  an  ade- 

A  false  representation  that  the  goods  New  York  Grape  Suear  Co.  v.  Buffalo 

made  in  accordance  with    patent  are  Grape   Sugar  Co.,  i8   Fed.   Rep.  638; 

equal  to  the  quality  of  goods  made  in  s.  c,  25   Pat.   Off.  Gaz.  1076;  s.  c,  31 

the   usual    way.    Nelson  v.  Wood,  63  Blatchf.  (U.  S.)  519. 

Ala.  175.  4.  Spring  v.  Domestic  Sewing  Mach. 

1.  An  assignment  of  "all  the  right,  Co.,  15  Fed.  Rep.  446. 

title,   interest,  claims    and    demands'*  Such  a  claim  passes  to  an  adminis- 

which  the  assignor  has  "in,  to,  by,  un-  trator.     May   v.  Juneau   Co.,  30   Fed. 

der  and  through"  specified   letters  pat-  Rep.  241;  s.  c,  41  Pat.  Oif.  Gaz.  578. 

ent,  carries  damages  for  past  infringe-  6.  Burrall  v.  Jewett,  3  Paige  (N.  Y.) 

ments.    May  v.  Logan    Co.,  30  Fed.  134;    Foss    v.    Richardson,    ic    Gray 

Rep.  250;  May  v.  Saginaw  Co.,  33  Fed.  (Mass.)  303;  Black  v.  Stone,  33  Ala.  327. 

Rep.  629.    See  Campbell  v.  James,  18  A  request  for  the  alteration  desired 

Blatchf.  (U.  S.)  .92.  to  be  made,  or  a  reason  for  the  omission 

S.  Merriam  v.  Smith,  1 1   Fed.  Rep.  of  such  request  must  be  shown  by  the 

^88;  New   York  Grape   Sugar  Co.  v,  complainant.    Black  v.  Stone,  33  Ala. 

JBuffalo  Grape  Sugar  Co.,  21   Blatchf.  327. 

(U.  S.)  S19;  s.  c,  18  Fed.  Rep.638;s.c.,  A  mistake  collateral  to  the  instru- 

25  Pat.  Off.  Gaz.  1076;  Moore  v.  Marsh,  ment  is  not  ground  for  cancellation  or 

7  Wall.  (U.  S.)  515;  Emerson  v.  Hub-  reformation.    Overshiner  v.  Wisehart, 

bard,  34  Fed.  Rep.  327;  May  v.  Juneau  59  Ind.  135. 

Co.,  30  Fed.  Rep.  241;  Knowlton  Plat-  6    For  undue  influence.    Colbum  v. 

form  etc.  Co.  r.  Cook,  70  Me.  143.  Van  Velzer,  11  Fed.  Rep.  795. 

A  mere  intention  to  do  so  Is  not  suf-  Where'  a  negotiable    instrument    is 

ficient;  the  instrument  of  conveyance  given  for  a  void  patent  the  court  will 

must  show  the  intention.     Emerson  i;.  compel  its  surrender  and  cancellation, 

Hubbard,  34  Fed.  Rep.  327.  Darst  v,  Brockway,  ii  Ohio  463;  Bel- 

S.  Hamilton  v.  Rollins,  5   Dill.  (U.  las  i;.  Hays,  5  S.A  R.(Pa.)  437.  But  not 

S.)  495;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas.  a  non -negotiable  instrument.     Cansler 

157;  Shaw  V,  Col  well    Lead   Co.,   so  v.  Eaton,  3  Jones  Eq.  (N.  Car.)  499. 

Blatchf.  (U.  S.)  417;  s.  c,  XX  Fed.  Rep.  An  assignment  of  right,   title  and 

711;  May  V.  Logan  Co.,  30  Fed.  Rep.  interest  in  an  improvement  does  not 

250;  s.  c,  4X  Pat.  Off.  Gaz.  X387.  carry  extensions.    Johnson  v.  Sewing 

An  assignment  of  this  kind  conveys  Mach.  Co.,  37  Fed.  Rep.  689. 

no  interest  in  the  patent  right.    Tilgh-  7.  Hobble  v.  Owsley,  37  Fed.  Rep. 

man  v.  Proctor,  135  U.  S.  136.     Camp-  xoo;    Pope   Mfg.  Co.  v,  Jennison,  40 

bell  V.  James,  18  Blatchf.  (U.  S.)92;  Fed.  Rep.  887. 

t.  c,  3  F^.  Rep.  338;  s.  c,  18  Pat.  Off.  And  an  account.    McKay  v.  Smith, 

Gaz.  I XXX.  39  Fed.  Rep.  265. 

The  assignee  of  claims  for  past  in-  8.  Wilson   v.    Sherman,    i   Blatchf 

fHngement    takes    subject  to  equities.  (U.  S.)  536. 
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quate  remedy  at  law.^ 

Equity  will  order  the  conveyance  of  a  property  to  a  party 
having  the  equitable  right  by  a  party  having  the  legal  title  * 

16.  Execution  on  a  Patent  Kight — ^A  patent  right  may  be  taken 
in  execution  on  a  bill  in  the  nature  of  a  creditor  s  bill  praying  that 
the  owner  may  be  compelled  to  assign  his  rights  in  the  court  in 
which  the  judgment  is  obtained.'  In  $ome  States  other  pro- 
ceedings have  been  upheld  by  which  the  patent  right  has  been 
subjected  to  execution. 

17.  Insolyenoy  and  Bankniptey. — A  patent  right  does  not  pass  by 
the  mere  assignment  under  a  State  insolvent  law,^  but  does  under 
a  bankrupt  act.^ 

1.  McKaj  V.  Smith,  ao  Fed.  Rep.  295.  Brown,  4  Johns.  Ch.  (N.  Y.)  671;  Mc- 
To  enjoin  the  breach  of  a  mutual  Dermutt  v.  Strong,  4  Johns.  Ch.  (N. 
agreement  bj  holders  of  patent  rights  Y.)  687;  Spader  v.  Davis,  5  Johfts.  Ch. 
as  to  the  way  in  which  they  shall  man-  (N.  Y.)  200;  Hadden  v.  Spader,  ao 
ufacture.  Star  Salt  Castor  Co.  v.  Johns.  Ch.  (N.  Y.)  55^. 
Crossman,  4  Cliff.  (U.  S.)  568.  Where  the  owner  ot  the  patent  is  in- 
Where  a  plainiiffis  suing  for  royal*  solvent,  he  may  be  compelled  by  an  in- 
ties,  he  will  not  be  enjoined  from  so  solvent  court  or  court  of  equity  to  assign 
doing  on  account  of  a  breach  of  his  his  rights  to  a  receivetfor  trustee.  Peti- 
agreement  with  defendant,^ut  will  be  tion  of  Keech,  14  R.  I.  571. 
enjoined,  pending  his  suit,  from  deter-  Ordinarily  the  owner  of  the  patent 
mining  the  contract  An  adequate  must  be  compelled  to  assign  in  the  res- 
remedy  at  law  existing  in  one  case  but  ular  manner.  Ashcroft  v.  Walworth, 
not  in  the  other.  Baker  Mfs.  Co.  v.  i  Holmes  (U.  S.)  152;  s.  c,  5  Fish.  Pat. 
Washbume  etc.  Mfg.  Co.,  5  McCrary  Cas.  528;  s.  c,  2  Pat  Off.  Gaz.  546. 
(U.  S.)  504;  s.  c,  18  Fed.  Rep.  172.  In  Pennsylvania  apparently  the  pat- 
But  equity  will  not  enjoin  at  the  suit  ent  right  cannot  be  reached  by  equita- 
of   complainant   guilty  of  fraudulent  ble  process. 

concealment  to    uie    disadvantage   of  Rutter's  Appeal  (Pa.   1887),  8  Atl. 

the  defendant.    Washbume  etc.  Mfg.  Rep.  170;  Bakewell  t^.  Keller,  1 1  W.  N. 

Co.  V,  Scutt  22  Fed.  Rep.  710;  Wash-  C.  (Pa.)  300. 

burne    etc.   Mfg.    Co.    v,    Cincinnati  Insomejurisdlctions  it  can  be  reached 

Barbed  Wire  Fence  Co.,  22  Fed.  Rep.  by  a  creditor's  bill  in  the  usual  form. 

712.  Gorrell  v.  Dickson,  26  Fed.  Rep.  454; 

8.  Emmons  v.  Sladdin,  2   Bann.  &  Gillett  v.  Bate,  86  N.  Y.  87. 
Ard.  Pat  Cas.   199;  s.  c,  9  Pat  Off.  And  a  federal  court  can  take  jurls- 
Gaz.  352.  diction  in  a  creditor's  bill  where  the 
A  court  will  decree  the  conveyance  State  court  could  not  grant  relief.    Gor- 
of   the    right     to    royalties     by    the  rell  v,  Dickson,  26  Fed.  Rep.  454. 
holder  of  the  legal  title,  to  the  holder  Generally  a  patent  right  cannot  be 
of   the    equitable    right.      Rogers    v.  subjected  to  any  of  the  usual  methods  . 
Riessner,  30  Fed.  Rep.  525.  of  execution,    it  has  been  held  that  it 
The  court  will  decree  the  convey-  could  not  be  thus  seized  in  Carver  tr. 
ance  where  the  trust  is  a  constructive  Peck,  131   Mass.  291;  Pacific  Bank  v. 
one.      Fire  Extinguisher   Mfg.  Co.  v,  Robinson,  57  Cal.  520;  Stevens  v.  Glad- 
Graham,  16  Fed.  Rep.  543.  ding,  17  How.  (U.  S.)  447;  Stevens  v, 

8.  Ba#nes  v.  Morgan,  3  Hun  (N.  Y.)  Cady,  14  How.  (U.  S.)  528. 

703;    Pacific   Bank   v,   Robinson,    57  4.  Ashcrofl  v.,  Walworth,  i  Holmes 

Cal.  520;  s.  c,  20  Pat.  Off.  Gaz.  13x4;  (U.  S.)  152;  s.  c,  5  Fish.  Pat  Cas.  528; 

Murray  v,  Ager,  20  Pat  Off.  Gaz.  1311;  s.  c,  2  Pat.  Off.  Gaz.  546;  Gordon  v. 

8.  c,  I  Mackey  (D.  C.)  87;    Ager  v,  Anthony,  x6  Blatchf.  (U.  S.)  234;  s.  c, 

Murray,  105  U.  S.  126;  s.  c,  21  Pat.  4  Bann.  &  Ard.  Pat.  Cas.  248;  s.  c,  x6 


Off.  Gaz.  1197;  Clan  Ranald  v.  Wyck-     Pat  Off.  Gaz.  1135;  Petition  of  Keach, 
"  .Y.  Si 

Mass 

87;  - 

Paige    (N.    V.)    637;    Brinkerhoff  v,    Ard.  Pat  Cas.  379. 


.  uaz.  1 197 

hoff.  41  N.  Y.  Super.  Ct  527;  Carver  v.  14  R.  I.  57X. 

Peck,  131   Mass.  291;   Gillett  v.  Bate,  6.  Prime 

86'  N.  Y.    87;    Edmeston  v,  Lyde,  x  Blatchf.  (U.  S.)  453;  s.  c,  4  Bann  ft 

144 


Pnptftf  la  ?fttaBti.  PA  TENT  LA  W.    •     Jvisdistioii  la  Snitt,  tlo. 

18.  Juriidictian  in  Suits  Over  Patent  Property. — In  cases  where 
the  validity  or  infringement  of  patent  rights  are  not  involved,* 
the  jurisdiction  in  suits  on  contracts  relating  to  patent  rights  or 
for  the  redress  of  wrongs  connected  therewith,  is  in  the  courts  of 
the  States,*  unless  the  courts  of  the  United  States  obtain  jurisdic- 
tion by  diverse  citizenship. 

An  assignment  by  a  bankruptcy  court  Mo.  365 ;  Lockwood  v.  Lockwood,  33 
need  not  be  recorded  in  Patent  Office.  Iowa  509;  McDougaH  v.  Fogg,  2  Bosw. 
Prime  I'.  Brandon  Mfg.  Co.,  16  Blatchf.  (N,  Y.)  J87;  Bloomer  v,  McQuewan, 
(U.  S.)  453 ;  s.  c,  4  Bann.  k  Ard,  Pat.  14  How.  (U.  S.)  539;  Chaffee  r.  Boston 
Cas.  379.  Belting  Co.,  22  How.  (U.  S.)  217 ;  Kel- 
But  it  will  not  override  prior  agree-  \y  v.  Porter,  8  Sawj.  (U.  S.)  482 ;  b.  c, 
ments.    Frane  v.  Galls,  20  Reporter  17  Fed.  Rep.  519. 
437.  And  as  well  in  actions  in  equity  as 
1.  Dudley  v.  Mayhew,  3  N.   Y.  9;  inlaw.    To  rescind  a  contract.    Lind- 
Parkliurst  v.  Kinsman,  6  N.  J.  Eq.  600 ;  say  v,  Roraback,  ±  Jones'  Eq.  (N.  Car.) 
Kempton  v.  Bray,  99  Mass.  350;  Tom-  124;  Page  v,  Dickerson,  28  Wis.  694$ 
linsionv.  Battel,  4  Abb.  Pr.  (N.  Y.)  Consolidated  Fruit  Jar  Co.  v.  Whitney, 
a66,  Gibson  v.  Woodworth,  8  Paige  2  Bann.  &  Ard.  Pat  Cas.  30. 
(N.  Y.)  132;    Parsons   v,  Barnard,  7  To  compel  an  account  of  royalties* 
Johns.  (N.  Y.)  144;  Stone  v.  Edwards,  Adams'  Appeal,  113  Pa.  St.  449. 
35  Tex.  556;  Elmer  v,  Pennel,  40  Me.  For  specific  performance  of  a  con- 
430;  Albright  v.  Teas,  xo6  U.  S.  613.  tract    Binney  v.  Annan,  107  Mass.  94; 
Nor  can  it  acquire  jurisdiction  su-  Brooks  v,  Stolley,  3  McLean  (U.  S.) 
tng  In  the  form  of  an  action  to  recover  523 ;  s.  c,  2  Robb  Pat  Cas.  28 ;  Perry 
vtpom  quantum  valebat  for  use  of  the  v,  Littlefield,  17  Blatchf.  (U.  S.)  272; 
patented  invention.    Battin  v,  Kear,  2  s.  c,  17  Pat.  Off.  Gaz.  ^i ;  Fuller  etc, 
Phila.  (Pa.)  301 ;  De  Witt  r.  Elmira  Co.  v,  Bartlett,  68  Wis.  73. 
etc.  Mfg.  Co^  66  N.  Y.  459.  JvrlmUctlon  of  Equity  Oyer  Aaslgn- 
Has  Hot  Equitable  Jurladiotlon. —  A  ments  on  the  Onmna  of  Fraud  or  Mis- 
state court  cannot  enjoin  the  collection  take. — Where    an   assignment    agree- 
of  a  decree  of  a  United  States  court,  ment  has  been  entered  into  by  fraud. 
Kendall  v,  Winsor,  6  R.  I.  453.  Colburn    v.    Van    Velzer,    11     Fed. 
Nor  to  restrain  a  party  from  an  al-  Rep.  705 ;   Secombe  t\  Campbell,  18 
leged  illegal  act  when  that  party  justi-  Blatchf.  (U.  S.)  108. 
iSe5  under  a  patent.    Hovey  v.  Rubber  A  negotiable  instrument  given  for 
Tip  Pencil  Co.,  33  N.  Y.  Super,  Ct.522.  a  void  patent  will  be  competed  to  be 
Nor  to  consider  a  set-off  consisting  given    up    and    cancelled.     Darst  tr« 
of  a  claim  for  infringement  of  a  pat-  Brockway,    11    Ohio    462;    Bellas   v* 
ent  Smith   v,  McClelland,   xi    Bush  Havs,  5  S.  &  R.  (Pa.)  427. 
(Ky.)  523.  Otherwise  in  the  case  of  a  non-nego- 
But  a  State  court  may  incidentally  tiable  instrument  where  there  was  no 
in  the  course  of  a  controversy,  inquire  actual  fraud  in  the  sale.    Cansler  v. 
into  the  validity,  etc.,  of  a  patent.    Bur-  Eaton,  2  Jones  (N.  Car.)  499.    Or  • 
rail  V.  Jewett,  2  Paige  (N.  Y.)   134;  mutual  mistake  made. 
Sherman  V.  Champlain  Transp.  Co.,  31  Burrall  v.  Jewett,  2  Paige  (N.  Y.) 
Vt.162;  Lindsay  V.  Roraback,  4  Jones'  134;  Black  t^.  Stoul,  33  Ala.  327;  Foss 
Eq.  (N.  Car.)    124,    Middlebrook    v»  v,  Richardson,  15  Gray  (Mass.)  303; 
Broadbent,  47  N.  Y.  44^;   Saxton  v.  Gay  v.  Cornell,  i  Blatchf.  (U.  S.)  5o6» 
Dodee,  57  Barb.  (N.  Y.)  84;  Beebe  v.  The  instrument  may  be  cancelled  or  re- 
Mackenzie,  47  N.  Y.  662 ;  Rich  v.  At-  formed. 

water,  16  Conn.  409;  Nash  v.  Lull,  t02  Bonn  Fide  Pnrohaaer. — A  plea  of  bona 

Mass.  60;  McKenzie  v.  Bailie,  3  Cin.  L.  fide  purchaser  for  **  good  and  valuable 

B.  (Ohio)  209;  Slemmer's  Appeal,  58  consideration,''  when  interposed  in  a 

Pa.  St.  155;  Keith  V.  Hobbs,  69  Mo.  84.  case  where  equity    would    otherwise 

i.  Rice  V,  Garnhart,  34  Wis.  45 j ;  grant  a  reformation  and  profits,  must 

Street    v.  Silver,   Bright.    (Pa.)    96;  set  forth  the  consideration.    Secombe 

Hunt  V.  Hoover,  24  Iowa  231;  Warren  v,  Campbell,  18  Blatchf.  (U.  S.)io8. 

tr.  Cole,  15  Mich.  26c;  David  v.  Park,  Autborlliei  for  Patent  Lav.— Curtis 

103  Mass.  501 ;  Bilfings  v,  Ames,  32  on  Patents,  once  the  only  authorfned 
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MBMn.    PATERNiTY— PAY— PAYABLE— PAID.    Ddbitta. 
FATEBHITT.— See  BASTARDY,  vol.  2,  p.  129;  CHILD,  vol  3,  p. 

229 ;  iLLEGITIBfATE  CHILDREN,  vol.  9,  p.  93O  ;  PARENT  AND  CHILD. 

FATSIMOVT. — Propertv  received  from  one's  father,  or  ances- 
tors, whence  patrimonial.* 

FATBOKAOE ;  FATBOVIZE.— See  note  2. 

FATTFEB.— See  POOR  and  POOR  Laws* 

FAWH,  FAWVBBOKSB.— See  BAILMENT,  vol.  2,  p.  40 ;  PLEDGE 

AND  COLLATERAL  SECURITY, 

FAY ;  FATABLE ;  FAID— (See  also  Payment).—"  Pay."  To 
pay  is  defined  by  lexicographers  to  discharge  a  debt,  to  deliver 
a  creditor  the  value  of  a  debt,  either  in  money  or  in  goods,  to  his 
acceptance,  by  which  the  debt  is  discharged.' 

text-book,    is    now    Bomewhat    antl-  are  not  those  who  are  occupied  in  the 

quated.    The  second  edition  of  Walker  house,  in  and  about  the  premises  of  the 

on   Patents  of   1889  presents  a  clear,  house.'* 

terse  view  of  the  law,  coming  down  to  To  state  **that  a  loose  woman  is  un- 

Aprll  30th,  1889.     Robinson  on  Pat-  der  the  patronage  of  a  man  named,  is  a 

ents,  1S90,  a  scholarly  work  containing  technical  statement    that  she  is  sup- 

a  full  citation  of  cases,  coming  down,  ported  by  him  for  the  purpose  of  sexual 

by  means  of  an  appendix  in  the  last  indulgence.    More  v,  Bennet,  46  N.  Y. 

volume,  to  1890,  Is  the  latest  work  on  the  472,  475. 

subject.    Simonds*  (present  Commis-  9.  Beals  v.  Home  Ins.  Co.,  36  N.  Y« 

sioner  of  Patents)  Digest  is  extremely  522;  AflTg  36  Barb.  (N.  Y.)  wa. 

full  in  all  cases  of  practical  value  to  To  pay  is  to  discharge  an  obligation 

the  practitioner.    Bumps  on  Patents,  by  a  performance  according  to  its  tenna 

Trademark    and    Copyright,    coming  or  requirements.    Tolman  v.  Manufac* 

down  to  October,  1083,  is  practically  turers*  Ins.  Co.,  i  Cush.  (Mass.)  76. 

a  complete  compilation  of  patent  cases  Pay  is   a    fixed  and  direct  amount 

to  that  time.     In  Special  Departments  given  by  law  to  persons  in  the  military 

Duryee^s  Assignment  of  Patent  Rights  service,  in  consideration  of  and  as  com- 

has  much  value.    Fenton,  Law  of  Fat-  pensation    for   their    personal  service. 

ents    for    Designs,  coming  down    to  Sherburne  v.  United  States,  16  Ct.  oC 

lanuary,  1889  is  the  unquestioned,  and  CI.  496. 

unquestionable  authority  on  its  sub-  Though  the  word  "pay*'  has  some- 

ject.      Hairs     Patent    Estate    Is    of  times  a  wide  sense  which  includes  pay* 

value.    Among  older  digests   may  be  ment    in    other    things    than     monejr 

mentioned   Preble's   Patent  Case  In-  (Anderson's  L.  Diet.,  "Payment";   Fo- 

dex.  ley  v.  Mason,  6  M.  &  D.  37),  yet,  where 

1.  And.  L.  Diet.  an  agent's  authority  was  to  '*PAy  bills,** 
"Patrimony"  is  not  necessarily  re-  it  was  held  that  he  exceeded  it  by  mak- 

stricted  to  property    derived    directly  ing  payment  in  merchandise.    Claflin 

from   a  father.  (Green   v.  Giles,  5  Ir.  v.  Continental  Jersey  Works  (Ga.  1890), 

Ch.  Rep.  25.)  II  S.  E.  Rep.  723. 

2.  The  female  Inmates  of  a  house  of  PayaUe. — Where  there  is  a  gift  to  a 
ill-fame  cannot  be  said  to  "patronize"  remainderman  on  attaining  twenty-one 
the  house.  Raymond  v.  People,  9  or  marrying,  but  to  go  over  in  case  of 
Bradw.  (III.)  344.  his  death    before    his    share  liecomes 

The  court  said:  "The  primary  mean-  "payable,"  this  word  will  generally  be 

ing  of  the  word  'patronize'  is  to  act  as  read  as  "vested."    Emperor  v.  Rolfe,  i 

patron    toward.    .    .    The  patrons  of  Ves.  Sen.  208. 

the  house,  within  the  meaning  of  the        Payable  In  Ciimnoy. — See  Money. 
law,  are  those  who  go  there  in  the  char-        "Payable  in   trada"  (as    used    in  a 

acter  of  purchasers  to  be  accommodated  dealer's  written  contract  to  pay  a  sped- 

and  entertained  in  the  way  of  a  bawdy-  fied  sum  for  services  rendered  "parable 

house*    .    •    But  the  patrons  of  a  house  In  trade"),  means  payable  in  tucn  at^ 
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tjckt  as  the  promisor  deals  in.    Dudley  prehensive  sepse,  embracing  the  mean- 

V.  Vosc,  1 14  Mass.  34.  ing  of  the  words  ^'satisfied  by  payment, 

rayaUe   aa   OonTaniant.— A  written  rederopHon  or  sale,"  which  were  used 

coniract  containing  a  provision  that  a  in  a  previous  section.    The  court  says: 

cerUin  sum  shall  be  payable  as  con-  "This  is  within  the  proper  signification 

venient,  cannot  be  construed  so  that  it  of  the  word   itself;  among  the  primary 

shall  not  be  payable  at  all,  but  only  as  definitions  are,  to  satisfy,  to  discharge 

an  eitension  of  credit  Black  v,  Bachel-  one's  obligations  to."  Forrest  v.  Henry, 

dcr,  120  Mass.  171.  33  Minn.  434. 

PayaUe  In  one  or  two  yean  is  not  an  Where  a  statute  required  a  payment 

uncommon  form  of  expression  in  mem-  of  rates  before  the  person  could  l>ecome 

oranda  of  agreements  and  other  writ-  a  voter  in  a  burrough,  it  was  held  that 

ings,  and  is  always  understood  to  mean  from  the  words  '^unless  he  shall  have 

at  the  expiration  of  one  and  two  years  paid"  it  was  to  be  inferred  that  the 

respectively.     Allentown  School  Dist.  voter  must  pay  himself  and  payment 

r.  Derr,  1x5  Pa.St439,    See  also  Dub,  for  him  by  another  would  not  satisfy 

vol.  6,  p.  36;  Debt,  vol.  5,  p.  165.  the   statute.     Reg.   v.   Bridgnorth,    xo 

Pail— A  testamenUry  direction  that  A.  &  E.  68;  s.  c,  37  E.  C.  L.  46. 

all  legacies  are  to  be  "/aiV/"  free  of  A  ConnecUcut  statute  provided  that 

legacy  duty,  will  ^)e  read  as  including  all  damages  done  bv  dogs  to  sheep,  in 

the  idea  of  satisfaction,  transfer  or  de-  any  town,  should  be  'faid  by  such  town, 

livery;  so  that  chattels,  stock  or  shares,  Held,  where  the  selectmen  gave  to  a 

the  subject  of  a  specific  legacy,  will,  person,  whose  sheep  had  been  injured 

like  payment  of  a  pecuniary   legacy,  by  dogs,  an  order  on  the  town  treasurer, 

have  to  be  delivered  or  transferred  free  which  was  given  and  received  in  satis- 

'  of  duty  to  the  legatee.    Ansley  v.  Cot-  faction  of  the  claim,  that  it  was  "pay- 

ton,  16  L.J.Ch.  55;  /?«  Johnston,  Cock-  ment"  within  the  meaning  of  the  sUtute. 

erell  v.  Essex,  36  Ch.  D.  538.  Wilton  v.  Weston,  48  Conn.  325. 

A  testamentary  direction  that  debts  Paid  up  Policlei.— See  Insurance, 

are  to  be  *^aid"  (whether  legacies  are  vol.  11,  p.  306. 

alw  mentioned  or  not)  prevents  the  pre-  To  be  Paid.— This  phrase  in  an  agree* 

sumption  that  a  legacy  to  a  creditor  is  ment  inter  partes  creates  a  covenant  to 

in  satisfaction  of  his  claim.    Re  Huish,  pay.    Bower  v.  Hodges,  13  C.  B.  765. 

43  Ch.  D.  260;  disapproving   Edmunds  |n  a  will  it  is  generally  synonymous 

p.  Low,  3.K.  &  J.  318;  s.  c,  26  L.  J.  Ch.  with  Payable.     See  further  i  Jarman 

433*  on  Wills  837.    In  Martlneau  v,  Rogers, 

Articles  of  a  company  which  em-  35  L.  J.  Ch.  398;  s.  c,  8  D.  G.  M.  &  G. 

power  the  declaration  of  dividends  '*to  338,  a  testator  bequeathed  legacies  to 

be  paid''  to  members,  do  not  authorize  two  nephews  and  a  niece  by  name,  if 

the  Issue  of  bonds  for  dividends.  Wood  they  respectively    survived   him   and 

t^.  Odessa  Water   W.  Co.,  42  Ch.  D.  attained  twenty-one,  when  the  neph- 

636,  638;  Hoole  V,  Great  Western  Ry.,  ©ws*  legacies  were  **to  be  paid."    In 

3  Ch.  262.  case  of  the  death  of   either   of    the 

A  bill  of  sale  "truly  sets  forth  its  con-  nephews  or  of  the  niece  leaving  issue, 

sideration,"  within  the  English  billsof  such  issue  to  take  the  parent's  legacy 

■ales  act  of  1882,  if  the  money  therein  as  the  parent  should  by  will  appoint. 

sUted  to  be  "paid"  did  not  actually  pass  But  in  case  of  the  death  of  either  of 

in  cash,  but  was  a  sum  bwing  by  the  the  nephews  or  the  niece  before  his  or 

grantor  to  the  grantee  for  unpaid  pur-  her  legacy  became  payable,  the  legacy 

chase   money  of  the  chattels  therein  to  go. to   the  survivors.    During  the 

comprised.    £x /ar/e  Bolland,  2 1  Ch.  minorities  of  the  legatees  the  trustees 

^'  543-  were  to  apply  the  income  of  the  lega- 

In  a  charter-party  agreeing  to  pay  the  cies  for  their  maintenance  and  educa- 

highest  sum  proved  to  have  been  paid,  tion.    The  legacy  of  the  niece  and  any 

''paid"  may  be  read  as  meaning  "con-  share  she  might  acquire  by  the  death 

tracted  to  be  paid."  Gether  v.  Capper,  of  her  brothers,  or  either  of  them,  was 

15C.  B.  701.  to    be    settled    for  her  separate  use. 

A  Minnesota  tax  law  provides  that  Held^  that  upon  the  whole  context,  the 

judgments    and    sales    for    delinquent  word  "paid"  must    be    construed    as 

taxes  shall  be  void  upon  proof  at  any  ^^ested"  or  "payable,"  and  that  the 

tune  that  such  tax  shall  have  been  paid  executory  gift  to  the  issue  would  take 

or  (tluit)  such  property  was  exempt.  eflTect  in  the  event  of  the  parent  dying 

The  word  "paid'  is  here  used  in  a  com-  alter  attaining  twenty-one. 
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PA  YMENT. 


FATMSHT — (See  also  ACCORD  AND  SATISFACTION,  vol.  i,  p. 

94 ;  Debtor  AND  Creditor,  vol.  5,  p.  179;  Debts  of  Dece- 
dents, vol.  5,  p.  206;  Demand,  vol.  5,  p.  522 ;  Frauds,  Statute 
of,  vol.  8,  p.  657;  Interest,  vol.  11,  p.  379;  Mistake,  voL 
15,  p.  625;  Novation,  vol.  16,  p.  862;  Tender;  United 
States). 


I.  Definition,  140. 
II.  What    Constitutes     Payment, 
150. 
I.  In  General^  150. 
a.  By  Levy  of  Kxecution^  x6o. 
X.  Payment  or  Purchase^  x6o. 

III.  Medium  of  Payments  163. 
I.  In  Money y  163. 

a.  Bank  Bulsy  164. 

3.  Confederate  Notes^  165. 

4.  Illegal  Currency^  167, 

5.  Account    Against    Another^ 

167. 

6.  Note,  Bill  or  Chech,  167. 
(a)  General  Rule,  167. 
(*)  Of  Third  Party,  171. 

(c)  MJfect  of  Course  of  Deal- 

'V»  173- 
{d)  Payment  by  Chech  Relates 

to  Date  Thereof  174. 

ie)  By    Worthless    Chech    or 
Note,  174. 

if)  Note  Negotiated,  17J. 

(^)  Recovery     on      Original 
Cause  of  Action,  176. 

(i)  Right    of    Action      Sus- 
pended, 177. 

(/)  Rule  in  Indiana,  178. 

(h)  Rule  in  Massachusetts  and 
Maine,  179. 

(/)  In  Payment  of  Goods  Sold, 
182. 

(m)  By  Surety,  i84. 

(«)  Bv  Executor,  184. 

(o)  Certificate  of  Deposit,  184. 

(/)  Order,  184. 
r.  Higher  Security,  185. 
Specific  Articles,  180. 

IV.  By  Whom  Pajrment   May  be 

Made,  187. 

1.  In  General,  187. 

2.  By  a  Third  Party,  187. 

V.  To  Whom    Pajrment  May  be 
Made,  188. 
X.  In  General,  188. 
a.  After  Assignment,  190. 

3.  To  the  Holder  of  a  Bill  or 

Note,  X90. 

4.  Lost  or  Stolen  Bills  or  Notes, 
191. 

To  an  Agent,  191. 
yoint  Payees,  195. 
VI.  How  Pajrment  Is  to  be  Made, 

195- 


I: 


t 


1.  *  General  Rule,  195. 

2.  Debtor  Not  Bound  to  Pay  in 

Any  Other  Than  the  Usual 
Mode,  X95. 

3.  Applying      Banh     Deposit^ 

19^ 
VII.  When  Payment  Must  be  Made» 
iq6. 

1.  At  Exact  Time  Agreed  Up^ 

on,  Z96. 
a.  When   No    Time  Is  Fined^ 
X96. 

3.  As    Depending    Upon  Per'- 

formance,  197. 

4.  For  Goods  Sold,  197. 

5.  Of  Note  Before    Maturity^ 

198. 

6.  On  Sunday,  198. 

VIII.  Where     Payment     Must    be 
Made,  198. 
X.  The  General  Rule,  198. 

2.  When  Note  Is  Payable  ai  a 

Particular  Banh,  X99. 
IX.  Evidence  of  Payment,  200. 

1.  Receipt  of  Payment,  200. 

2.  Booh  Entries,  200. 

3.  Burden  of  Proof,  20X. 

X.  Presumption  of  Payment,  203. 

1.  From  Circumstances,  263. 

2.  Payment  or  Loam,  205. 

.     3.  From  Possession  of  Instru" 
ment  by  Debtor,  206. 

4.  Same    Party     Debtor    and 

Creditor,  207. 

5.  From  Lapse  of  Time,  207. 

6.  Rebutting  Presumption,  211. 

7.  Distinction     Between    Pre- 

sumption  of  Payment  and 
Statute     of     Limitations, 
2x4. 
XI.  Waiver  by  Payment,  2x4.  • 
XII.  Voluntary  Payments,  2x4. 

X.  Cannot  be  Recovered  Back^ 

2x4. 
a.  Under  Duress  or  by  Frauds 
218. 

3.  Protest  Necessary,  219. 

4«  Of  Taxes    or    Assessments^ 
220. 

5.  Where   Officer  Holds  War^ 

rant,  22 x. 

6.  Threat  to  Sell  Land,  222. 

7.  Payment    to    Common  Car* 
'  _    rier,  222. 
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8.  Made  in  Ignorance  of  Law, 
223. 

0.  Under  Mistake  of  Fact,  225. 
ZIII.  Part  Pasrment,  3^0. 

1.  Effect  Generally,  230. 
(a)  Does      Not     Bxtit 

Debt,  230. 
{Jb)  As  an  Aamission,  232. 
(c)  Creditor    Not    Bonnd  io 

Accept,  233. 
(if)  Does  Not  Make  an  Ac* 

count  Mutual,  2x3. 

2.  .S^«c/  OH  .Statute  o/LimHa* 

tions  (See  Limit atiok  or 
Actions),  233. 

3.  Computing   Interest  on  Par* 

tial  Paywents,  233. 
Xnr.  Application  of  Pasrmcnts,  234. 
I.  By  Debtor^  234. 
(a)  i?«;fi/  /tf  Direct,  234. 
(*)  Creditor    Must  in   First 
Instance  Accept  Debtor^ s 
Appropriation,  235. 
(c)  R^ileis  Z?e^/<?r  Af «j/  Maka 

Application,  236. 
(i)  /f0w  Shown,  230. 
a.  ^j'  Creditor,  237. 
(a)  0»  Failure  of  Debtor  to 

Direct  Application,  237. 
{h)  Must   be    Made    to   Debt 

Due,  238. 
(0  May    Make    Application 
Most  Favorable  to  Him- 
self, 239. 
{d)  To  Unsecured  Debt,  239. 


{e)  To  Debt  Not  Legally  En- 

•  forceable,  240. 
(/)  When  Creditor  May  Make 

Application,  241. 
(^)  Application,  How  Shown, 

242. 

3.  Money  Realized  from  Mort" 

gasre,  etc.,  243. 

4.  Application  Once  Made,CoH» 

elusive,  243. 

5.  '/^^^'A/  Confined  to  Original 

Parties,  244. 
6w  ^^  /Ae  Court,  245. 
(a)  JFAerir      Neither     Party 
Makes  Application,  245. 
(3)  OKr/  ^fV/  Not  Disturb 
Application      Made    by 
Parties,  246. 
(c)  i?ir/ej    Governing  Appli* 

cation,  246. 
(</)  Ta  Oldest  Charges,  2^7. 
{e)   To  Debt  Due,  248. 
(/)  To  Legal  Debt,  2^S. 
(g)  Principal    and   Interest^ 
249.  [249. 

(A)  Running    Open    Account^ 
(1)  To  Unsecured  Debts,  2$l, 
XV.  Tender  (See  Tender),  253. 
XVI.  Pa3rment  Into  Court  (See  Tbn* 

DER),  253. 
XVII.  Pleading  Payment,  253. 

1.  Affirmative  Defense,  253. 

2.  General  Averment  Sufficient, 

254. 

3.  General  Issue,  254. 


L  SmviTioil. — Payment  is  the  discharge  in  money  of  a  sum 
due.* 

1.  BouTier's  Law  Diet.  that  engagement  calls  for  something 

This  is  the  definition  of  "payment"  else  than  a  simple  delivery  of  value, 

in  its  most  restricted  sense.   In  its  most  performance  is   the  proper  term;  and 

general  acceptation,  it  is  the  fulfillment  when    something   else    than    what    is 

of  a  promise,  the  performance  of  an  called    for  is  delivered    and  accepted, 

agreement,  the  accomplishment  of  every  this  is   a  compromise  or  a  discharge, 

obligation,  whether  it  consists  in  gly-  and /ay  does  not  apply." 

ing  or  in  doing.    It  is  a  not  technical  Payment  is  a  transfer  of  money  from 

tenn,  and  has  b^n  imported  into  law  pro-  one  person,  the  payor,  to  another,  the 

ceedings  from   the  exchange,  and  not  payee.     Rap.  &  Lawr.  Law  Diet, 

from  law  treatises.    To  prove  payment,  The  act  of  discharging  a  debt,  duty, 

the  party  pleading  it  must  show   the  or  obligation   by  delivering  the  value 

payment  of  money  or  something  ac-  for  which  it  calls;   also  the  money   01 

cepted  in  its  stead.    Bouv.  Law  Diet.,  other  value  delivered.    Abbott's  Law 

2  Greenl.    Evid.  (13th  ed.).   §   516;  5  Diet. 

Masse,  Droit  Commerciel  229.  Delivery  hy  a  debtor  to  his  creditor  of 

Abbott  says  (Law  Diet):  '-'To  pay,  the  amount  due — as  a  plea,  money,  or  its 

ts  usually  understood,  means  to  deliver  equivalent  in  value.     Anderson's  Law 

money.    This  is,  however,  not  neces-  Diet. 

«arily involved.    The  word  does,  how-  "  *Payment'  is  not  a  technical  word: 

ever,  imply  a  delivery  of  value,  and  that  it  has  been  imported  into  law  proceed* 

it  is  the  value  called  for  by  the  engage-  ings  from  the  exchange  and   not   from 

nent  to   be    discharged.    For   when  law  treatises.     It  does  not  necessarily 
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n.  What  CionTiTVTSS  Fayxevt— 1.  In  OeneraL— Payment  is  a 
mode  of  extinguishing  obligations.     It  is  an  act  calling  for  the 

exercise  of  will,  of  consent.  To  constitute  a  payment,  money  or 
some  other  valuable  thing  must  be  delivered  by  the  debtor  to  the 
creditor  for  the  purpose  of  extinguishing  the  debt,  and  the  credit- 
or must  receive  it  for  the  same  purpose.* 

mean  pajrment  in  satisfaction  and  creditor,  and,  of  course,  In  order  to  con- 
discharge,  but  inaj  be  used  in  a  stitute  the  transaction  a  payment,  there 
popular  sense."  Dwarris  on  Statutes,  must  be  both  a  delivery  hy  the  debtor 
(and  ed.)  675,  riVi n^Maillard  v,  Argyle,  and  an  acceptance  hy  the  creditor,  with 
6  M.  &  G.  40.  the  purpose,  on  the  part  of  the  former, 

**Pajrment*'  properly  means  the  full  to  part  from,  and  of  the  latter  to  accept 

satisfaction  of  a  debt  hy  money,  not  hy  of  the  immediate  ownership  of  the  thing 

an  exchange  or  compromise,  or  an  ac-  passed  from  the  one  to  the  other.    In  a 

cord  and  satisfaction.     Manice  v.  Hud-  payment  we  ordinarily  look  to  the  act 

son  River  R.  Co.,  3  Duer  (N.  Y.)  426,  of  the  party  making  it;  but  yet  its  legal 

441.  import  is  an  act  in  which  the  debtor 

To  pay  is  to  discharge  a  debt,  to  de>  tenders  and  the  creditor  accepts  that 

liver  a  creditor  the  value  of  a  debt,  which    is    offered.    ^Ut  itaque  soluti4 

either  in  money  or  in  goods,  to  his  ac-  Jieri  posset,  necessario  requtsitur  set 

ceptancC,    by   which   the  debt  is  dis-  untrinsque  tam  frastant  is  quam  itc 

charged.    Beals  v.  Home  Ins.  Co.,  36  cipientis    voluntas   concurraty    is  the 

N.  Y.  caa,  07;    Tolman  v,  Manufac-  definition  siven  in  the  Roman  law,  and 

turers  Ins.  Co.,  i  Cush.  (Mass.)  73.  may  be  safely  adopted  as  a  correct  defi* 

The  word  *'pay"  implies  an  Indebted-  nition    of  a    common  law  payment." 

ness.    Lent  v.  Hodgman,  15  Barb.  (N.  Thompson  v.  Kellogg,  23  Mo.  285. 

Y.)  374, 378.  In  the  above  case  the  creditor's  agent 

Payment  is  not  merel v  the  delivery  of  presented    a  draft  to  the  debtor  and 

a  sum  of  money,  but  the  performance  demanded  payment.  Therefore  the  debt- 

of  an  obligation ;  it  is  an  act  calling  for  or  uncovered  a  Urge  quantity  of  dimes 

the  exercise  of  the  will  of  consent,  with-  and  half  dimes  lying'  on  the  tablet  and 

out  Mfhich  it  has  not  the  characteristics  told  the  agent  there  was  the  money  for 

of  that  mode  of  extinguishing  obliga-  him.    The  agent  went  up  to  the  table, 

tions.    Germon    v.    McCan,    33    La.  put   his    hand    on    the    money    and 

Ann.  84.  in    running    his    hand    over  it  mixed 

**To  pay  is  to  discharge  an  obligation  the  coin  together  somewhat,  and  said: 

by  a  performance  according  to  its  terms  '*I  suppose  I  shall  have  to  take  iC,  and  I 

or  requirements.    If  the  obligation  be  will  go  to  my  office  to  get  bags  for  It." 

for    money    the  payment  is  made  in  While  he  was  gone  the  sheriff  levied 

money;  if  for  merchandise  or  labor,  a  on  the  coin  as  the  property  of  the  debtor, 

delivery  of  the  merchandise  or  a  per*  In  an  action  to  determine  the  question 

formanceofthelaborlspayment;oriifor  whether  the  draft  had  been  paid  the 

the  erection  of  a  buildine,  performance  court  instructed  the  jury  that  if  the 

according  to  the  terms  of  the  contract  Is  agent  received  the  coin  **in  immediate 

fayment?'    Tolman  v.  Manufacturers  satisfaction  of  the  draft**  It  constituted 

ns.  COn   X  Cush.  (Mass.)  73,  76.    See  a    payment.    And    the    jury    having 

also,  Beals  v.  Home  Ins.  Co.,  36  N.  Y.  formed  that  it  was  not  so  received,  the 

537.  supreme  court   refused  to  disturb  the 

^'Payment,  In  Its  largest  sense.  Is  the  verdict, 

actual    accomplishment   of  the  thing  1.  Bloodworth  v.  Jacobs,  3  La.  Ann. 

that  the  party  obliges  himself  to  give  34;  Kingston  Bank  tr.  Gay,   19  Barb, 

or  to  doy   whatever  thej  may  be;  al*  (N.  Y.)  4199;  Cashing  v.  Wyman,  ^ 

though,  in  our  acceptation,  it  is  ordi-  Me.  131;  Caine  v.  Coulson,  x  H.  &  C. 

narily  confined  to  money  engagements,  746;  s.  c,  33  L.  J.  Exch.  97. 

and  It  is  therefore  the  natural  manner  Payment  means  satisfaction  by  mon- 

in  which  obligations  are  extinguished,  ey  not  by  an  exchange  or  compromise. 

When  the  obligation  U  to  give  some-  or  an  accord  and  satis&ction.    Manice 

ikingy   the    payment  Is  accomplished  v»  Hudson  River  R.  Co.,  3  Duer  (N.  Y.) 

when  the  property  In  the  thing  Is  to  be  436,  441. 

I^Ten  Is  actually    transferred   to   the  ^'Payment,  In  a  legal  8ense»  to  tfae 
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discharge  ot  a  contract  or  obligation  In  the    creditor.    The  .  attorney    of    the 

money  or  its  equivalent,  and  it  is  usu-  creditor  refused  to  consider  the  tran»< 

slly  made  wiUi    the    assent    of   both  action  a  payment     But  It  was  held  to 

parties  to  the  contract.    The  word  is  constitute  a  payment,   even  though  it 

not  used  in  statutes  or  by  text-writers  was  shown  that  there  was  connivance 

in  the  bad  sense  of  revenge  or  punish-  between  the  agent    of  defendant    and 

menu    No  creditor  is  permitted  by  the  the    par^   who  attached   the  monej. 

laws  to  seiae  his  debtor*s  property  and  Root  v.  Koss,  29  Vt  488. 

to  declare  at  his  own  pleasure  that  he  Money  paid  to  a  person  to  whom  it 

will  take  it  in  satisfaction  of  his  demand,  properly  belongs,  though  under  a  mi»- 

If  he  so  takes  it  he  is  a  trespasser,  and  take  as  to  the  right  under  which  it   ac- 

liable  in  damages."     Brady  v*  Wasson,  crues  to  him,  extinguishes  the  debt,  and 

6  Heisk.  (Tenn.)  131.         '  he  cannot  again   enforce  payment  in 

"As  to  the  mode  of  payment  it  may  his  lawful  right     Hemphill  v.   Moody, 

be  by  any  lawful  method  agreed  upon  be-  64  Ala.  468. 

tween  the  parties  and  fully  executed.  Where  A,  having  in  his  hands  money 

The  meaning  and  intention  of  the  par*  belonging  to  B,  agreed   to^  apply  it  for 

ties  when  it  can  be  distinctly  known  Is  the  benent  of  C,  a  creditor'of  B,  the  lat- 

to  have   effect,  unless  that  intention  ter  having  neither  authorized  nor  as- 

contravenes  some  well  established  prin*  sented  to  the  agreement,  such  arrange- 

dple  of  law."     Dodge  v,  Swazey,  35  ment  would  not  operate  as  a  payment  of 

Me.  535.  A'stiebttoB.     Bowman  v,  Ainslie,   i 

Says  Pearson,  J.;  "Payment  must  be  Idaho  N.  S.  644. 
made  either  in  money  or  in  money's  'A  creditor  cannot  pay  himself  with 
worth;  but  to  amount  to  a  payment,  the  debtor's  money  without  the  debtor's 
the  thing  must  be  done,  the  money  consent,  express  or  implied.  If  the  debt- 
roust  be  paid,  or  the  thing  taken  as  or  delivers  him  money  for  a  purpose 
money  must  be  passed  so  as  presently  to  which  negatives  the  idea  of  pay  ment,  the 
become  the  property  of  the  other  party,  creditor  must  use  it  for  the  purpose  for 
A  promise  or  undertaking  to  pay,  which  it  was  given  him.  Detroit  etc 
either  in  money  or  other  tmng,  is  not  R.  Co.  t;.  Smith,  50  Mich.  112. 
payment  The  contract  is  executory;  The  distinction  is  sometimes  made 
whereas  payment  is  executed*  a  thing  between  payment  in  law  and  payment 
done.**  Rhodes  v.  Chesson,  Bush.  L.  In  fact.  Payment  in  fact  Is  said  to  be 
(N.  Car.)  336.  an  actual  payment  from  the  payor  to 

Say  a  Mr.  Daniel:  *'By  payment  is  the  payee;  payment  in  law  a  transaction 

meant  the  discharge  of  a  contract  to  equivalent  to  actual  payment.    Rap.  ft 

par  money  by  giving  to  the  party  en-  Lawr.  Law  Diet, 

titled  to  receive  it  the  amount  agreed  "In  any  transaction  having  in  view 

to  be  paid  by  one  of  the  parties  who  en-  the  payment  oi  an  obligation,  it  is  re- 

tered  into  the  agreement    Payment  is  quired  that  it  shall  be  actually  paid  in 

not  a  contract.  It  is  the  discharge  of  a  order  to  discharge  it,  or  that  something 

contract,  in  which  the  party  of  the  first  shall  be  received  by  the  creditor  from 

part  has  a  right  to  demand  payment,**  the  debtor  under  an  express  agreement 

and  the  party  of  the  second  part  has  a  that  it  shall  operate  as  payment.**    Peo- 

righttomake  payment,   a  Dan.  Neg.  pie  tr.  Cromwell,  103  N.V.  A77,  485. 

Instr.  (3d  ed.),  ^  X33i.  Where  money  was  forwarded  by  the 

See  also,  Moran  v,  Abbev,  63  Cal.  56.  debtor  to  the  creditor,  but  the  creditor 

It  is  not  a  payment  until  the  money  refused  to  receive  it  and  informed  the 

has  actually  reached  the  hands  of  the  debtor  that  the  money  was  subject  to 

party  for  whom  it  is  intended,  or  his  his  order,   this  was  not   a    payment, 

authorized  agent   Remsen  v.  Wheeler,  Kingston  Bank  v.  Gay,  19  Sarb.  (N. 

105N.Y.573.  Y.)459. 

The  agent  of  the  debtor  took  money  Where  one  of  two  Joint  makers  paid 

to  the  attorney  of  the  creditor  for  the  the  note,  but  by   agreement  between 

purpose  of  paying  the  debt.    A  dispute  him  and  the  payee  the  payment  waa 

arose  as  to  the  correct  amount  tendered,  kept  a  secret,  and  only  half  the  amount 

and  the  money  was  handed  to  a  by-  was  indorsed  on  the  note,  and   an  at- 

stander  to  count,  said  bystander  being  tempt  was  made  to  collect  the  balance 

an  officer  who,  at  the  time,  held  a  writ  of  of  the  co-makeri  this  constituted  an  ex* 

attachment  against  the  creditor.    The  tinguishment  of  the  note,  and  the  onlr 

officer  counted  it,  found  the  amount  liability  of  the  co*  maker  was  for  contrt 

and  then  attached  it  as  the  property  of  bution.    Davis  v.  Stevens,  10  N.  H.  i86w 
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A,  an  agent  of  B,  held   funds  of  his  Htld^  that  the  note  had  not  been  iMtid. 

pnnoipal   to  the  full  amount   of  bills  Troy  City  Bank  v.  Grant,   Hill  &  OL 

drawn  upon  hrm  by  B,  which  the  latter  Supp.  (N.  Y.)  'II9.     See  also,   Dewej 

had  delivered  to  his    creditors.    The  v.  Bowers,  4  Ired.  (N.  Car.)  538. 

creditors  without  B*6  knowledge,  made  Where  a  bank  writes  upon  a  check 

a  composition  with   A,  and  eave  him  the  word  "good.**  or  any  similar  word 

up  the  bills  upon  leceiving  from   him  or  words  which  indicate  a   statement 

lOJ.  in  the  pound.  B  afterwards  became  that  the  drawer  has  funds  in  the  bank 

bankrupt,  and  his  assignee  brought  an  applicable  to  the  payment  of  the  check, 

action  against  A  for  the  difference  be-  and   that    ft    will  so  apply  them,  this 

tween  the  amount  of  the  bills  and  the  amounts  to  a  payment  as  to  the  drawer 

composition,  but  it  was  held  that  the  and  will  discharge  him.    First  National 

assignee  could  not  recover,  since,  as  B  Bank  v.  Whitman,  94  U.  S.  343;  Meads 

was  benefited  to  the  full  amount  of  the  v.  Merchants*  Bank,    a^    N.    Y.    143; 

bills,  as  between  him  and  A.  the  com-  s  c,  83  Am,  Dec.  331,  First  Nat,  Bank 

position  was  a  payment.    Stonehouse  v.  Leach,  5a  N.  Y .  3^0.  s.  c,    11   Am. 

V.  Read,  5  Dowl.  &  Ry.  Co ,  3  B.  &  C.  Rep.  708. 

669.  The  maker  of  a  note  payable  at  a  cer* 

A  cross  demand  cannot  be  treated  as  tain   bank,    before    maturity    thereof, 

a  payment,  except  by  agreement  to  that  gave  to  the  bank  the  check  of  a  third 

effect  between  the  parties.    Wharton  person  drawn  on  itself  for  the  amount 

V.  King,  69  Ala.  365;  McCurdy  v.  Mid*  of  the   note.    The  check  was    by  the 

dleton,82  Ala.  131,  Rowland  v.  Blakes-  bank  placed  with  the  note,  and  on  the 

ley,  a  G.  &  Dav.  734,   i  Q    B.  403,  6  day  of  its  maturity  it  was  entered  on  the 

Tur.  733,  Livingston  v.  Whiting,   10  L.  books  of  the  bank  as  paid,  and  the  ae^ 

J.,  Q]^B.  528,    15  Q;  B.  722,  Smith   v.  count  of  the  third  person  charged  with 

Winter,  12  C.  B.  487;  21  L.  j.,C.  P.  158.  the  amount  of  the  check.     Hetd^  that 

Where  A  held  B*s  note,  and  B,  in  the  note  was    paid,    though  the  third 

making  out  an  account  current  between  per8on*s  account  was  at  the  time  over* 

himself   and   A.  charged  A   with   the  drawn.    Pratt  v,  Foote,  10  N    Y.  599. 

note,  and  afterwards  gave  him  credit  See  s.  c,  9  N.  Y.  463. 

for  it,  this  did  not  constitute  a  payment  A  bank,  which  was  not  accustomed 

of  the  note.    Bettison  v.  Jennings,  11  to  receive  for  collection  checks  drawn 

Ark.  116.  See  Matossy  v.  Frosh,  9Tex.  upon  itself,  received  a  check  drawn  b/ 

610.  one   of  its  depositors  in  favor  of  an- 

Where  one  who  Is  liable  on  a  bill  of  other  depositor,  credited  it  in  the  pass 

exchange  is  a  depositor  in   the  bank  book  of  the  payee,  placed  it  on  the  file 

holding  the  bill,  and  has  a  balance  there  of  paid  and  cancelled  checks  where  it 

to  his  credit,  the  bank  cannot   be  com-  was   not    the  custom  to  place   checks 

pelled   to    appropriate    such     balance  received  for  collection,    and    credited 

toward  payment  of  the   bill.    CItizen*s  the  payee  and  charged  the  drawer  with 

Bank  v.  Carson,  32  Mo.  191.  it  in  the  books    of  the    bank.    It  waa 

A  draft  upon  a  debtor  having  been  held  that  this  constituted  a  payment  of 
Indorsed  and  sent  for  collection  to  the  the  check  which  could  not  be  retracted 
bank  where  the  debtor  kept  his  account  upon  discovery  that  it  was  an  over- 
and  where  the  debtor  had  funds  suffici-  draft,  and  the  drawer  was  Insolvent* 
ent  to  meet  the  draft,  the  bank,  at  .the  City  Nat.  Bank  v.  Burns,  68  Ala.  267 ; 
debtor's  direction,  charged  up  the  s.  c,  44  Am.  Rep  138. 
amount  of  the  draft  to  the  debtor's  ac-  This  decision  is  placed  on  the  ground 
count,  and  then  drew  its  own  check  for  that  the  evidence  clearly  shows  that 
the  same  amount  payable  to  the  credit-  the  check  was  not  taken  for  collection, 
or,  but  before  the  check  was  paid  the  For  the  mere  receipt  of  a  check  and  cn« 
bank  closed  its  doors.  Held^  that  the  tering  it  in  the  depositor's  bank  book 
draft  was  paid.  Welge  v.  Batty,  11  does  not  ordinarily  constitute  a  pay- 
Ill.  A  pp.  4^.  mentofit,  though' it  is  drawn  on  the 

A,  being  the  holder  of  a  note  payable  bank  where  it  Is  deposited.    Morse  on 

at  a  certain  bank,  in  which  he  was  a  Banking  320.    In  the  opinion  of  Brick- 

depositor,  sent  it  at  maturity  to  that  rll,  C.J.,  inthe  above  case,  twodecls- 

bank  for  payment,  the  bank,  supposing  ions  are  referred  to  as  maintaininff  this 

the  maker  to  be  in  funds,  credited  the  view!  Boyd  v,   Emerson,  a.  Ad.  &  El. 

amount  of  the  note  to  A,  but  on  disco v-  184;  Kilsby  v,  Williams,  5  B  &  Aid.  81 5. 

ering  their  mistake  the  next  day,  sent  But  the  court  holds  that  in  the  case  l)e- 

notices  to  the  indorsers  of  non-payment,  fore  It  the  check  was   not  taken  for 
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collection,  and  that  it  falls  within  the  creditor.  The  latter  being  at  a  distance 
principal  of  Bolton  v.  Richard^  6  T.  R.  did  not  receive  notice  of  the  transfer 
139,  where  it  was  held  that  when  a  bank  till  the  following  Sunday,  and  on  Sat- 
credits  a  depositor  with  the  amount  urday  the  bankers  failed.  Held^  that 
of  a  check  drawn  upon  it  by  another  this  was  a  good  payment.  Eyles  v.  El- 
customer  and  there  is  no  want  of  lis,  4Bing.  112;  12  Moore  306.  Com- 
good  faith  on  the  part  of  the  depos-  fare  Brown  v,  Kewley,  3  Bos.  &  Pul. 
Iter,  the  act  of  crediting  is  equivalent  to  518. 

a  payment  in  money.    This  is  the  view  A  purchased  goods  of  B  and   agreed 

taken  by   the   Supreme   Court  of  the  to  pay  for  them  by  bill  at  three  months. 

United  States  in  First  Nat.     Bank   v.  A  gave  B  a  check  on  his  bankers,  who 

Burkhardt,   100    U.  S.    686,   and    the  were  also  the  bankers  of  B,  requiring 

other  cases  cited  in  the  opinion.     Com-  them  to  pay  B  on  demand   in  a  bill  at 

fare  Watervliet  Bank  v.  White,  i  Den.  three  months.  B  paid  the  check  in  at  the 

(N.  Y.)  608;  McLemore  v.  Hawkins,  s£  bankers,  but  instead  9f  taking  a  bill  from 

Miss.  716;   Nightingale  v.  City  Bank,  them  the  amount  was  transferred  on  the 

26  Up.  Can.  C.  P.  74.  books  of  the  bank  from  A*s  account  to 

A  bank  in    Nashville   discounted    a  B's,  with  the  knowledge  of  both.    The 

note  for  the  benefit  of  a  bank  in  Knox-  bankers  failed  before  the  check  became 

ville,  the  same  being  indorsed    by    de-  due.    Held^  that  B  could   not  recover 

fendant,  and  by   the  Knox  ville   bank,  from  A  the  value  of  the  goods.    Bolton 

The  banks  were  regular  correspondents  v.  Richard,  6  T.  R.   139;   i    Esp.  100. 

of  each  other  and  settled  their  accounts  Sec  Smith  v.  Ferrard,  7   B.  &  C.  10;  9 
monthly.    At  the  maturity  of  the  note  ,  Dow.  &  Ry.  803:  and  compare  Peader 

the  Nashville  bank  sent  it  to  the  Knox-  v.  Watt,  2  Chit.  6iq. 

ville  bank  with  instructions    to  collect  Where  plaintiff's  attorney  wrote  to 

and  credit.    The  latter    bank   entered  the  defendant  to  remit  the  balance  of 

the  amount  on  its  books  to    the    credit  the  account  due  plaintiff,  with  costs, 

the  former.    At  that  time  the  Knoxville  and    defendant    remitted    by  post    a 

bank  had  money  sufficient    to  pay   the  banker's  bill  payable  at  sight  for  the 

note,  but  no  money  was  actually   paid,  account,   without    costs,   and    the  at- 

and  the  bank  was  then  insolvent.    Two  torney  wrote   refusing  to  accept  the 

days  afterward  it  closed  its  doors.  Held^  bill  unless  the  costs  were  also  remitted, 

that  this  constituted  a    payment,    and  but  kept  the  bill,  though  he  did  not 

that  defendant  was  not    liable.     First  cash  it,  the   payment  was  held  to  be 

Nat.  Bank.  v.  McClung,  7  Lea  (Tenn.)  good,  as  it  was  the  duty  of  the  attorney 

493;$.  c,  40   Am.   Rep.  66.     Compare  to   return   the  banker's  bill  if  he  did 

Warwick  v,  Rogers,  5  Man.  &  G.  340;  not  choose  to   receive    it  In  payment. 

s.  c,  6  Scott  (N.R.)  i;  Prince  v.  Orien-  Caine  v,  Coulson,  32  L.  J.,  Exch.  97; 

tal  Bank,  L.  R.,  3  App.  325;  s.    c,  24  s.  c,  1  H.  &  C.  764;  s.  c,  11  W.  R.  239. 

Moak's  Rep.  221.  A  judgment  debtor  sent  money  by 

It  was  the  course  of  business  between  his  son  to  the  clerk  of  the  court  to  be 

a  banker  and  his  customer  that  when  paid  to  the   judgment  creditor.    The 

claims  against  the  customer  were  sent  clerk  deposited    the   money   in   bank 

to  the  banker,  he  should  pay  them  out  in  his  own  name  with  a  memorandum 

of  the  customer*s  deposits,  if  he  had  any,  showing   for  whom   it  was  intended, 

and  charge  them  in  the  account.    A  A  few  months  afterwards  the  debtor 

particular  claim  against  the  customer  inquired  of  the  creditor  if  he  had  been 

was  sent  the  banker  for  collection,  to  paid,  and  the  latter  replied :  **No,  but 

pay^  which  and  others    the    depositor  the  money  is  deposited  in  the  bank  for 

placed  money  with  the  banker  with  di-  me."    The    clerk    subsequently   died, 

recttons  to  use  it  in  paying  those  claims,  and  the  creditor  not  having  applied 

Before  the  money  was  so  applied   the  for  the  money,  the  administrator  paid 

banker  failed.    It  was  held  that    the  it  back  to  the  son  of  the  debtor.     Held^ 

customer  was  still  liable  on  the  claims,  that  there  was  no  acceptance  of  the 

Moore  v.  Meyer,  57  Ala.  20.  money,  and    the    debt  was  still   due. 

In  October  the  creditor  authorized  Moore  v.  Tate,  22  Gratt.  (Va.)  351. 

tlie  debtor  to  pay  in  at  certain  bankers  B  offered  to  sell  a  promissory  note 

tlie  amount  of  the  debt.    Owing  to  a  owned  by  him  for  $500.     V,  who  was 

mistake  it  was  not  then  paid;  but  on  the  holder  of  a  note  executed  by  B  for 

Friday»the9thof  December,  the  debtor,  $488,  proposed   to  purchase  the  note 

who  kept  an  account  at  the  same  bank,  held  by  B  for  the  price  asked,  and 

tranaferied  the  sum  to  the  credit  of  the  having  requested  to  see  it,  the  note 
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was  handed  to  him    by  B.     V  laid  Where  Itema  were  originally  charged 

down  upon  the  table   B's  $488   note,  to  a  wife,  but  were  embraced  in  an 

and  $13  in  cash,  and  retained  the  note  account    rendered    bv    the    creditor 

belonging  to  B.    B  objected  to*  this  against    the    husband    in    the    usual 

proceeding,  but  afterwards   took  the  course  of  dealing  between  them,  the 

money  and  note  from  the   table,  to  balance  being  in  the  husband's  favor, 

prevent  their  being  lost.    Held^  that  this  constitutes  a   payment  of    such 

his  act  under  the  circumstances  did  itemfe.      Florance  v,  Michell,  5    La« 

not  constitute  an  acceptance  of  pay-  Ann.  17. 

ment.    Van  Cleave  f .  Beach,  no  Ind.  If  it  is  agreed  between  the  parties  to 

369.  a  note  that  payment  may  be  made  in 

Where    the '  debtor    offers    to   the  a  particular  manner,  a  performance 

creditor  a  certain  sum  in  payment  of  of  the  agreement  by  the  maker  before 

a  debt,  the  amount  of  which  is  open  action  brought,  will  be  a  defense  to  a 

and    unliquidated,  and    accompanies  suit  on  the  note.    Gilson  v,  Gilson,  16 

his  offer  with  the  condition  that  the  Vt.  464. 

money,  if  taken  at  all,  must  be  received  Where  contemporaneously  with  the 

in  full  or  in  satisfaction  of  the  debt,  execution  of  a  written   obligation  to 

and  the  creditor  receives  it,  this  oper-  pay  money  there  is  an  oral  agreement 

ates  as  a  payment,  even   though  the  that  the  obligation  is  to  be  discharged 

creditor,  when  receiving  the  money,  by  the  doing  of  something  other  than 

declares  that  he  will  only  take  it  in  the  payment  of  money,  this    agree* 

part  satisfaction  of  the  debt,  as  far  as  ment  when  performed  operates  as  a 

it  will  extend.    McDaniels  v.  Lapham.  completed  discharge  of  the  obligation. 

31   Vt.  333 ;    McDaniels    v.   Bank  of  Patrick  v.  Petty,  83  Ala.  430. 

Rutland,  39  Vt.  330 ;  s.  c,  70  Am.  Dec.  Where  contemporaneously  with  the 

406 ;  Cole  V.  Champlain  Transp.  Co.,  execution  of  a  promissory  note  it  it 

36  Vt.  87;  Calkins  v.  State,   13  Wis.  orally  agreed  that,  if  the  maker  mar* 

395;  Day  V.  Murdock,  i  Munf.  (Va.)  ries  the  payee,  the  latter  will  dismiss 

460.  a  pending  suit  for  bastardy  and  breach 

See  also,  infra^  Part  Payment.  of    promise,    and    the    note  shall    be 

Compare    King  v.   Phillips,  94   N.'  deemed  satisfied,  the  maker  may  set 

Car.  555 ;  Thomas  v.  Cross,  7  Exch.  up  the  performance  of  this  agreement 

738;  31  L.  }.  Exch.  3 CI.  as  a  payment  and  a  defense  to   an 

A  payment  to  a  sheriff  by  the  puf-  action  on  the  note.    But  such  defense 

chaser  of  land  at  execution  sale  of  the  may  be  avoided  by  proof   that    the 

amount  of  his  bid  is  none  the  less  a  agreement    of   the    maker    was    not 

valid  payment  by  reason  of  the  fact  merely  to  marry  plaintiff,  but  also  to 

that  the  purchaser  at  the  time  gives  take  care  of  and  treat  her  as  a  husband 

the  sheriff  notice  not  to  pay  over  a  should  his  wife,  and  that,  though  he 

certain  portion  of  the  money.    Spraker  had  married  her,  he  had  treated  her 

V.  Cook,  16  N.  Y.  567.  in  a  manner  so  cruel  and  inhuman  as 

Where  property  of  the  testator  is  to  drive  her  from  his  home,  so  that 

delivered  to  a  specialty  creditor,  this  she  was  compelled  to  obtain  a  divorce* 

will  be  treated  as  a  payment  of  the  Tucker  z\  Tucker,  113  Ind.  373. 

debt,  though  it  was  delivered  to  him  Where  it  was  agreed  at  the  time  of 

as  residuary  legatee.    Stephenson  v.  giving  the  note  that  the  maker  should 

Axson,  I  Bailey  Eq.  (S.  Car.)  374.  pay  the  interest  and  such  part  of  the 

Defendant  had  been  accustomed  to  principal  as  he  could  by  orders  drawn 

paying  his  indebtedness  to  the  plain-  on  him  by  the  payee,  and  by  paying 

tin  by  depositing  money  to  his  credit  the  premiums  due  from  the  payee  to 

at  any  one  of  several  banks,  the  in-  an  insurance  company,  evidence  that 

debtedness    not  being  considered   as  the  agreement  was  performed  by  the 

discharged  till  plaintiff  received  notice  maker  is  admissible  under  a  plea  of 

of  the  deposit    It  was  agreed  that  a  payment.    Jones  v.  Snow,  64  Cal.  456. 

particular  debt   should    be  paid    by  Where  the  agreement  is  performed 

depositing  the  sum  due  at  a  certain  in  part,  and  full    performance    pre- 

bank.    Held^  that  the  bank  thus  des-  vented  by  the  act  of  the  payee,  this 

ignated  became  the  plaintiff's  agent,  would  constitute  payment  pro  tan  to, 

and    the   debt    was   overcharged    by-  Thus,  where,  at  the  time  of  executing 

makine  the  deposit,  though  no  notice  the  note,  it  was  agreed  between  the 

thereof  was  given  to  plaintiff.      Ex-  parties  that  if  the  payee  lived  through 

change  Bank  v,  Cookman,  i  W.  Va.  60.  the  year  1884,  and  the  maker  boarded 
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and  cared  for  her  during  said  jrear,  livered  up  to  the  maker.    Held^  that 

whe  note  was  to   be  discharged,  and  the  note  was  extinguished  and  no  ac« 

the  payee   died  in    September,   1884,  tion  could  be  maintained  on  it.    Shaw 

this  constituted  a  payment  of  the  note  v.  Branch  Bank,  x6  Ala.  708. 

fro  tanto,    Patrick  v.  Petty,  83  Ala.  If  the  laws  of  the  place  where  a  vcs- 

^.  sel  touches  require  that  the  physician^s 

An  agreement  to  credit  on  a  note  bill  for  attendance  upon  a  seaman  shall 

the  value  of  work  done  does  not  con-  be  paid  by  the  vessel  before    she   can 

stitute  a  payment  pro  (auto.    Cook  v.  leave  port,  and  the  amount  is  paid  by 

Cook,  34  S.  Car.  304 ;  Weeks  v.  EUi-  the  master,  this  is  a  payment  fro  tanto 

:)tt,  33  Me.  488.  of  the  seaman's  wages,  and  does   not 

But  if  the  work  is  done  under  such  constitute    merely    a    set-off.     Pray  v. 

agreement   it  constitutes  a  payment  Stinson,  21  Me.  402. 

Moore  v.  Stadden,  Wright  (Ohio)  88.  Where  the  payee  of  a  joint  and  several 

Where  suit  is  pending  on  a  promis-  promissory  note  assigns  the  same  to  one 

sory  note  against  maker  and  indorser,  of  the  makers,  this  amounts  to  a  pay- 

a  payment  by  the  indorser  is  such  a  ment;  and  the  note  cannot  be  revived 

payment  as  will  bar  a  further  prosecu-  by  an  assignment  by  such  maker  after 

tion  of  the  suit  against  the  maker  even  maturity.    Gordon  v.  Wonsey,  21  Cal. 

for  the  indorsers  benefit.     Griffin  v.  77. 

Hampton,  21  Ga.  198.             *"  One  who  was  in  debt  to  a  bank  made 

Same  principle  applies  to  payment  a  payment  on  account  in  the  bank  to 

of   judgment.      Boggs    v,    Lancaster  one  of  the  clerks.  On  a  subsequent  day 

Bank,  7  W.  &  S.  (Pa.)  331 ;  Davis  v,  the  debtor  agreed  to  lend  the  clerk  the 

Barkley,  i  Bailey  (S.  Car.)  141.     Com-  amount  so  paid,  and  the  clerk  took  the 

fare  Low  f.  Blodgett,  2x   N.  H.  1 21.  money    and  used   it,  the  amount  never 

The  payee  of  a  promissory  note  having  been  credited  to  the  debtor  on 
agreed  with  the  maker  to  take  it  up  the  b<x)ks  of  the  bank.  Held,  that  the 
from  an  indorsee  who  was  the  holder,  debt  was  extinguished  fro  tanto, 
and  in  settlement  to  deliver  it  to  the  Rhodes  v.  Hinckley,  6  Cal.  283. 
maker.  After  it  was  thus  taken  up,  A  mortgagor  placed  in  the  bank  at 
there  was  a  balance  due  from  the  which  the  secured  n^e  was  made  pay- 
payee  to  the  maker  which  exceeded  able  the  money  necessary  to  meet  the 
the  amount  of  the  note.  Held,  that  note,  with  instructions  to  the  bank  to 
these  facts  constituted  a  payment  of  retain  the  money  until  proper  authority 
the  note.  Peabody  v.  Peters,  5  Pick,  was  given  to  cancel  the  mortgage  and 
(Mass.)  I.  the  dtle  to  the  land  for  which  the  note 

Defendant  being  indebted  to  a  bank  was  given  should  appear  perfect.  The 
was  authorized  by  the  latter  to  dis-  title  proving  defective,  the  mortgagee 
charge  such  indebtedness  by  taking  set  about  remedying  the  difficulty.  Be- 
up  certain  notes  and  certificates  of  the  fore  this  was  accomplished  the  note  was 
bank,  which  had  been  guaranteed  by  transferred  to  a  third  person,  who  filed 
defendant,  and  the  bank  offered  to  a  bill  for  foreclosure,  and  it  was  held 
receive  them  at  par  in  payment  of  that  the  payment,  being  only  con- 
such  debt.  Held,  that  the  production  ditional,  was  not  a  bar  to  the  foreclosure, 
and  lender  to  the  bank  of  such  notes  Coburn  v.  Hough,  32  111.  344. 
and  certificates  constituted  a  complete  Where  the  debtor  makes  an  absolute 
discharge  of  the  defendant's  indebted-  deed  of  land  to  the  creditor,  this  con- 
ness,  notwithstanding  the  fact  that  stitutes  a  payment  to  the  extent  of  the 
such  notes  and  certificates  were  il-  value  pf  the  land.  So  also  does  a 
legally  issued,  and  the  bank  was  not  mortgage  of  land,  after  foreclosure.  2* 
liable  on  them.  Leavitt  x/.  Beers,  Hill  Greenl.  Evid.  (13th  ed.),  f  524;  Fales  v. 
&  D.  Supp.  (N.  Y.)  221.  Reynolds,  14  Me.  89.     See  Hogan  v. 

The  indorser  of  a  protested  draft  Hall,  i  Strobh.  Eq.  (S.  Car.)  323. 

held  by  a  bank  procured  his  note  to  While  the  foreclosure  of  a  mortgage  ia 

be  discounted    by  the  bank  with    a  not  in  a  strict  sense  a  payment,  yet  the 

view  to  paying  the  bill,  but  having  value  01  the  land  enures  by  way  of  pay- 

given  no  direction  as  to  the  applica-  ment.    Briggs  v,  Richmond,  10  Pick. 

Uon  of  the  proceeds,  the  amount  was  (Mass.)   391;  s.  c,  20  Am.  Dec.  526; 

pUured  to  bis  credit  on  the  books  *of  Case  v,  Boughton,  ix   Wend.  (N.  Y.) 

the  bank,  and  some  time  afterwards  xo6. 

applied    by  the  cashier  to  the  note  Where  chattels  are  mortgaged  to  se- 

which  was  therefore  cancelled  and  de-  cure  a  debt,  a  taking  and  retaining  the 
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chattels,  or  selling  them  without  a  fore-  Ga.  836;  Smith  v.  Morrill,  ^9  Kan.  665. 

closure,  will  operate  as  a  payment  of  Where  a  party  who  is  indebted  to  aa 

the  moi^tgage  debt.    Landon  v.  White,  insurance  broker  hands  to  the  broker  a 

loi  Ind.  249.    See  Hunt  v.  Nevers,  15  policy  of  insurance  that  the  latter  may 

Pick.  (Mass.)  500;  s.  c,  26  Am.  Dec.  adjust  the  loss,  and  upon  adjusting  ft 

616;  Wright  V.  Storrs,  32  N.  Y.  691;  the  broker  debits  the  insurance  company 

Dismukes  v.   Wright,  3   Dev.  &  B.  L.  and 'credits  the  insured,  this  constitutes 

(N.  Car.)  78.  a  payment  of  the  policy,  unless  the  in- 

Where  a  mortagee  who  holds  two  sured  dissents  at  the  time.  Bethune  v. 
mortgages,  one  covering  real  estate  and  Neilson,  2  Cai.  (N.  Y.)  139. 
the  other  personalty,  to  secure  the  same  Plaintiff,  the  owner  of  a  note  ex- 
debt,  forecloses  the  personal  mortgage,  ecuted  by  A,  placed  it  in  the  hands  of 
takes  possession  of  the  property  and  an  attorney  for  collection.  It  was  then 
converts  it  to  his  own  use,  this  operates  agreed  between  A  and  the  attorney  that 
as  a  payment  of  the  debt  and  a  satis-  the  latter  should  borrow  for  A  from  B 
faction  of  the  realty  mortgage,  if  the  a  sum  of  money  sufficient  to  pay  the 
value  of  the  personalty  exceeds  the  debt  note,  which  was  done,  A  executmg  a 
secured.  Androscoggin  Sav.  Bank  v,  deed  of  trust  to  secure  B,  the  lender  of 
McKenney,  78  Me.  442.  the  money,  and  A's  note  was  delivered 

Where  a  negotiable  promissory  note  up  to  him  by  the  attorney  upon  the  re- 
was  transferred  before  due  as  collateral  ceipt  of  the  money  from  B.  Held^  that 
security,  and  was  afterwards  paid  to  as  soon  as  the  money  was  thus  received 
the  payee,  w)io  transmitted  the  money  by  the  attorney  it  operated  eo  instanti 
to  the  holder,  and  the  holder,  in  ignor-  as  an  extinguishment  of  the  note, 
ance  of  the  fact  that  the  money  was  the  Grandy  v.  Abbott,  92  N.  Car.  33. 
proceeds  of  the  collateral  note,  applied  The  owner  of  certain  State  bonds, 
it  to  the  payment  of  the  note  secured  redeemable  at  the  treasury,  deposited 
thereby,  but  not  to  the  collateral  itself,  them  with  the  State  treasurer,  who 
this  was  a  discharge  of  the  collateral  afterward,  without  the  owner's  au- 
note.     Coleman  v.  Jenkins,  78  Ga.  605.  thority,  took  from  the  treasury  money 

A,  being  the  holder  of  B's  note,  em-  to  the  amount  of  the  bonds  and  con- 
ployed  an  agent  to  collect  the  same,  verted  the  same  to  his  own  use,  cancel- 
B  also  appointed  the  same  agent  to  col-  ling  the  bonds.  He  credited  himself 
lect  certain  rents  and  notes  and  apply  with  the  amount  as  for  money  paid  in 
the  proceeds  to  the  payment  of  the  note  the  redemption  of  bonds,  and  in  a  set- 
to  A.  The  agent  collected  for  B  a  sum  tiement  with  the  State  was  allowed 
greater  than  the  amount  of  B*8  note  to  credit  for  the  amount.  Held^  that  as 
A,  but  made  no  credit  or  endorsement  against  the  owner  of  the  bonds  this  did 
of  payment  on  the  not6,  simply  credit-  not  constitute  a  payment.  Bassett  v, 
ing  B  on  his  books  with  the  money  re-  State,  26  Ohio  St.  543. 
ceived.  Held^  that  the  note  was  not  Where  a  collector  receives  for  taxes 
paid.  Phillips  v,  '^vls^t^  7  Cal.  81.  a  negotiable  order  drawn  by  the  select- 
Compare  Grandy  v.  Abbott,  92  N.  Car.  men  on  the  town  treasurer,  this  does 
33'  3S;  Smith  v.  Lamberts,  7  Gratt.  not,  of  itself,  constitute  a  payment  of 
( Va.)  138.  the  order.    Willey  v.  Greenfield,  30  Me. 

An  agreement  between  an  agent  of  452. 

an  insurance  company,  having  authority  The    purchaser  of  a   lot    from    his 

to  receive  premiums,  and   a   party   in-  father-in-law  signed  his   own   father's 

sured,  that  the  agent  shall  become  re-  name,  to  the  notes  given  for  the  purchase 

sponsible  to  the  company  for  the  pre-  money,  and  had  the  lot  conveyed  to  his 

mium   and  the  insured  become  his  per-  father.     Afterward,  in  the  settlement  of 

sonal  debtor  therefor,  constitutes  a  pay-  the  father-in-law's  estate,   these  notes 

ment  of  the  premium  as  between  the  in-  were  taken  by  the  son  and  his  wife  as 

sured   and  the  company.     Sheldon  v,  part  of  her  distributive  share.     Held, 

Connecticut  Mut.  L.  Ins.  Co.,  25  Conn,  that  this  constituted  a  payment  of  the 

207;  s.  c,  65  Am.  Dec.  565;  Bouton  x/.  notes.    Scheerer  v.,  Scheerer,  109  111. 

American   Mut.  L.  Ins.  Co.,  25  Conn.  xi. 

542.    See   Home  Ins.  Co.  v,  Gilman,  W,  a  district  school  teacher,  received 

112  Ind.  7.  for  a  month's  salary  an  order  of  the  dis- 

But  the  mere  acquittance  or  release  trict  committee  on  the  treasurer,  which 

to  the  agent  of  his  personal  debt  to  the  he  transferred,  indorsed  in  blank,  to  a 

debtor,  will  not  constitute  a  payment  to  third  person,  who  in  good  faith  paid  him 

the  principal.  « Bottick   v.   Hardy,  30  the  money  on  it.    This  had  been  the 
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usual  mode  of  monthly  pajment  for  of  showing    the    minimum  prices,  and 

two  jears.    Held^  to  operate  as  a  pay-  charged  the  goods  to  defendants  at  those 

ment  to  W  as  against  a  creditor  of  his  prices.    Defendants  received  the  goods 

whogamisheed  the  treasurer  before  the  and  made  no  objection  to  the  bill,  but 

order   was    presented,  and   before  the  they  settled  with  the  agent  at  the  prices 

treasurer   had   received  notice  of  the  agreed  upon  between    them,  and  the 

transfer.  Seymour  v.  Over  River  School  agent  reported  to  plaintiff  that  he  had 

District,  53  Conn.  502.  received  the  full  sum  charged  by  plain- 

A  brakeman  took  out  a  policy  of  in-  tiff  for  the  goods.    Thereupon  plaintiff 

surance,  the  premium  of  which  was  to  charged  the  agent  and  credited  the  de- 

be  paid  by  instalments,  and  gave  to  the  fendants  with  the  amount  of  the  bill, 

insurance  company  a  written  order  on  but  ther^  has  been  no  final  settlement 

the  railway  company  by  which  he  was  between  plaintiff  and  his  ag^nt.    In  a 

employed  to  pay  such  instalments  out  suit  to  recover  of  defendants  the  differ- 

of  his  wages  as  they  fell  due,  which  or-  ence  between  the  amount  paid  to  the 

der  was  delivered  to  the  railway  com-  agent  and  the  face  of  the  bills  rendered, 

pany  by  the  insurance  company,  in  ac-  held^  that   the  bills  had  not  been  paid 

cordance  with   an  existing  custom  in  and  plaintiff  was  entitled    to    recover, 

such  cases.    The  railway  company  neg-  Rogers  v,  Holden,  142  Mass.  196. 

lected  to  pay  one  of  the  instalments,  H  owing  to  P  for  a  set  of  tombstones, 

but  the  insurance    company  failed  to  made    an    agreement  with    S    that    S 

notify  the  brakeman  of  that  fact,  and  should  pay  P  for  the  stones  upon  their 

within  the  period  covered  by  such  in-  delivery,  H  to  credit  S  with  the  sum 

stalment  he  was  killed.    Heldy  that  the  upon  a  demand  which  he  held  against 

instalment   must  be  regarded  as  paid.  him.    P  was  indebted  to  B  upon  a  past 

Lyon  V,  Traveler's  Ins.  Co.,  55  Mich,  due  promissory  note,  and  agreed  with  B 

141;  s.  c,  54  Am.  Rep.  354.  that  B  should   receive  payment  of  S 

A  debt  may  be  paid  by  a  third  person  for  the  stones  and  apply  the  amount  on 
becoming  responsible  to  the  creditor  the  note,  S  consenting  thereto.  P  there- 
with the  concurrence  of  the  debtor,  upon  delivered  the  stones  to  B  with 
Logan  V,  Williamson,  3  Ark.  216.  notice  to  S  of  that  fact.     Held^thzt  the 

An    agrement    between    maker  and,  transaction  amounted  to  a  payment  in 

payee  that  the  note  shall  be  deemed  to  ^raesenti oiihezxnount  upon  P's  note 

be' paid  by  being  allowed  in  discharge  to  B.    Butts  v,  Perkins,  41   Barb.  (N. 

of  a  mortgage  from  the  payee  to  a  third  Y.)  509. 

person,  does  not  extinguish  the  note,  A  draft  indorsed  by  defendant  for 

unless  the  assent  of  such  third  person  the  accommodation  of  the  drawer,  and 

is  shown.     Hewes  t;.  Hanscom,  loGray  subsequently  by  plaintiff  for  the  same 

(Mass.)  336.  purpose  was  discounted  at  the  instance 

The  holder  of  a  note  brought  ar  ac-  of  the  drawer,  and  not  being  paid  by 
tion  thereon  against  the  maker.  At  the  him  was  taken  up  by  the  plaintiff,  due 
trial,  the  plaintiff,  against  the  protest  of  notice  being  given  to  defendant  as  first 
defendant,  credited  on  the  note  the  indorser.  Subsequently,  in  order  to  re- 
amount  of  an  account  which  he  owed  imburse  the  plaintifi,  a  note  was 
defendant,  took  judgment  for  the  bal-  made  by  plaintiff  and  indorsed  by  the 
ance,  and  defendant  afterward  paid  the  defendant,  discounted  by  a  bank  and 
judgment,  /f^/c/,  that  this  did  not  con-  the  proceeds  remitted  to  the  plaintiff, 
stitute  a  payment  of  the  account  due  Plaintiff's  clerk  without  his  knowledge 
defendant  Keith  v.  Smith,  i  Swan  credited  the  amount  on  the  books  of 
(Tenn.)  92.  plaintiff   to    the  drawer  of  the  draft. 

Plaintiff  employed  a  traveling  agent  which  act  was  disaffirmed  by  plaintiff 
to  sell  goods,  and  fixed  the  minimum  upon  its  coming  to  his  knowledge.  The 
prices  to  be  charged  therefor.  Defend-  note  was  not  paid  by  defendant,  but  was 
ants,  who  knew  the  limitations  as  to  taken  up  by  plaintiff.  Heldy  that  the 
prices,  bought  goods  of  the  agent  upon  discount  of  the  note  and  the  receipt  by 
an  agreement  with  him  that  they  should  plaintiff  of  the  proceeds  was  not  an  ex- 
settle  for  the  goods  at  prices  less  than  tinguithment  of  the  liability  of  defend- 
the  minimum.  The  agent  then  sent  to  ant  as  first  indorser  of  the  draft.  Oli- 
plaintlff  an  order  for  the  goods,  with  phant  v.  Church,  19  Pa.  St.  718. 
the  minimum  prices  affixed  thereto.  Plaintiff  obtained  from  defendant  an 
Plaintiff,  in  Ignorance  of  the  agreement  advance  of  £ic,ooo  upon  the  security 
between  his  agent  and  defendants,  ship-  of  goods  then  m  transit  to  M  V,  con- 
pcd  the  goods  together  with  a  bill  there-  signed  to  S,  and  of  six  blllt  of  exchange 
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Anything  is  a  payment    which    the    creditor    accepts  as  a 

drawn  by  plaintiff  upon  S  against  the  longed  to  the  defendant,  and  the  acts  of 

shipment  and  accepted  by  S.    Two  of  S  amounted,  fn  an  indirect  way,  to  a  paj- 

the  bills  were  duly  paid.    Two  of  the  ment  thereof  to  her,  and   the  receiver 

remaining  four  having  been  dishonored,  could    not    recover   it    back.    Bank  of 

aefendants  at  M  V  proposed  to  realize  Slatesville    v.  Waddell,  loo    N.  Car. 

on  the  goods  at  once,  whereupon  plain-  538. 

tiff  delivered  them  a  cheque  for  ^£2,500  The  maker  of  a  promissory  note  was 

with  the  request  not  to  sell  but  to  hold  one  of  the  distributees  of  the  estate  of 

the  £3,500  as  collateral  security  for  S's  the  holder  thereof.     She  agreed  with 

acceptance,  to  be  returned  to  plaintiff  the  administrator  that  before  the  final 

when  all  the  bills  were  paid.    S  having  settlement  of  the  estate,  the  amount  due 

failedtopay  the  remaining  bills,  defend-  on  the  note  should  be  deducted   from 

ants  proceeded    against  him  at   M   V,  her  share  of  the  estate  in  paj'ment  of 

under  wnich    proceedings    the    goods  said  note.    The  estate  had  never  been 

were  sold  by  judicial  arrangement,  and  settled,  no  account  had  been  rendered, 

the  bills  we're  cancelled  and  delivered  and  it  had  never  been  ascertained  what 

up  to  S,  without  plaintiff's  knowledge  the  maker's  distributive  shaf^   would 

or  consent.    The  sale  of  the  goods  did  amount    to.     Held^    that    this    was    a 

not  produce  sufficient,  ev.en   with  the  mere  executory  agreement,  and  not  suf- 

£2, coo,  to  pay  all  the  dishonored  bills,  ficicnt  to  establish  a  payment.    Taylor 

Plaintiff  brought  his  action  to  recover  x».  Lewis,  146  Mass.  222. 
back   the  £2,500.       Heldy    that    while  ^       Compare  Gardiner  v,  Callender,  la 

plaintiff  miffht    have    an  '  accounting  Pick.  (Mass.)  374. 

against     defendants     for     what    they  Where  a  testator  was  indebted  to  the 

realized  or    might    have   realized    bv  person  named  as  his  executor,  and  by 

means  of   the  securities  but  for  their  the  will  leaves  certain  property  to  the 

own  acts  and  negligence,  that  is,  for  the  executor  in  payment  of  the  debt,  the 

real  value  of  the  cancelled  bills,  yet  the  executor  cannot,  afler  proving  the  will, 

transaction  above  recited  did  not  con-  assert  his  right  to  take  other  assets  of 

stitute  a  pavment  of  the  bills,  and  he  the    estate  in    payment    of   his    debt, 

was  not  entitled  to  recover  the  £2,500.  though  the  property  mentioned  in  the 

Yglesias  v.   Mercantile   Bank,  L.  K.  3  will  proves  to  be  of  less  value  than  the 

C.  P.  Div.  46;  s.  c,  affirmed  on  appeal,  amount  of  the  debt.    Syme  v.  Badger, 

L.  R.,  X  C.  P.  Div.  330;  s.  c,  30  Moak*s  92  N.  Car.  706. 

Rep.  46,  198.  Where  a  clerk  in  a  bank  stole  money 
S  was  trustee  of  funds  belonging  to  from  the  drawer  of  a  fellow  clerk  and 
defendant,  and  also  cashier  of  a  bank,  delivered  it  to  the  cashier,  who  ac- 
He  placed  in  such  bank  certain  sums  cepted  it  in  satisfaction  of  a  debt  due 
to  his  credit  as  trustee,  and  gave  from  the  former  to  the  bank,  such  trans- 
defendant  permission  to  draw  on  the  action  did  not  constitute  a  payment  of 
bank  at  pleasure.    Defendant  accord-  the  clerk's  debt.   State  Bank  v,  Welles, 


ingly  drew  cheques  repeatedly 
on  the  bank,  which  were  always 
paid  up  to  the  time  of  the 
death  of  S.  After  his  death  defend- 
ant drew  two  more  cheques,  the  aggre- 
gate amount  of  which  was  less  than  the 
sum  standing  to  the  credit  of  S,  as 
trustee,  on  the  books  of  the  bank.  These 
cheques  were  paid  by  the  cashier  who 
succeeded  S,  who  did  so  with  theinten- 


3  Pick.  (Mass.)  394. 

Where  a  payment  is  made  in  a  man- 
ner not  contemplated  by  the  contract, 
the  payee  may  adopt  and  ratify  it  But 
if  he  has  a  right  to  elect  whether  he 
will  ratify  or  disaffirm  it,  he  must 
ratify  it  or  disaffirm  it  as  an  entirety. 
Williams  v,  Jones,  77  Ala.  294.  . 

Whether  the  transaction  amounts  to 
a  payment  is  a  question  of  fact  for  the 


tion    of   charging    them    against    the  jury.     Binford  t/.  Adams,  104  Ind.  41; 

balance  to  the  credit  of  S,  as  trustee.  Monticello  v.  Grant,  104  Ind.  168. 

They  were  never  actually  so  charged,  As  to  what  constitutes  payment  of  a 

and   the  bank  soon  became   insolvent  debt  due  by  or  to  an  executor  or  ad- 

and  went  into  the  hands  of  a  receiver,  ministrator  to  or  by  the  decedent,  see 

who  brought  an  action  to  recover  the  infra^  Presumption  of  Payment 

amounts  so  paid  defendant  on  her  two  As     to   distinction    between     PAy' 

cheques.     Held^    that,  in    equity,  the  ment  and  facts  constituting  a  set-off,  see 

money  to  the  credit  of  S  as  trustee  be-  Dodge  v.  Swaxy,  35  Me.  535* 
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payment  or  for  the  purpose  of  extinguishing  the  debt  due  hinu^ 


.  1.  School    Town  of  Monticello    v. 
Grant,  104  Ind.  168. 

Unless  prohibited  bjr  statute  it  is 
competent  for  the  owner  and  con- 
trtctor  to  agree  upon  the  method  and 


time  of  payment  of  moneys  due  or  to    &  J.  (Md.)  466. 


Maine, — Woodman  v.  Woodman,  3 
Me.  350;  Ingalls  v,  Flske,  34  Me.  33a; 
Stackpole  v,  Keay,  45  Me^  297;  Her- 
rick  V,  Bean,  20  Me.  51. 

Maryland,-^CMt%\,OTi  v.  Page,  4  Har. 


become  due  upon  a  building  contract; 
and  when  payment  is  made  in  accord- 
ance with  such  agreement,  it  is  binding 
upon  all  parties,  unless  impeached  for 
fraud  or  collusion.  Crane  v,  Genin, 
60  N.  Y.  127;  Payne  v.  Wilson,  74  N. 
Y.  348;  Gibson  v.  Lenane,  94  N.  Y. 


Massachusetts, — Young  v,  Adams,  6 
Mass.  182;  George  v.  Gushing,  17  Pick. 
(Mass.)  448;  Capen  v,  Alden,  5  Met. 
(Mass.)  aoS;  Leland  v.  Loring,  io  Met 
(Mass.)  122;  Taylor  v,  Wilson,  11  Met. 
(Mass.)  44;  s.  c,  45  Am.  Dec.  180; 
Hall  V,  Holden,  116  Mass.  17a;  Mer- 
riam  v.  Bacon,  5  Met.  (Mass.)  95;  Reed 


The  following   cases    illustrate    the    v.  Parsons,  11  Cush.  (Mass.)  255. 

doctrine  of  what  constitutes  a  payment:        i#«cilf^«i.— Pennsylvania    etc.    Co. 
United  States,-— Kj\\\    v,    Packard,  4    v,  Brady,   14   Mich.   360;   Iron   Cliffs 

Woods    (U.    S.)    271;    Shortridge    v.    Go.  v.  Gingrass,  42  Mich.  30;  ]^ase  v. 

Macon,   i  Abb.   (U.  S.)   58;   Levy  v,    Warren,  29  Mich.  9;  Ryan  v.  O'Neil, 

Bank  of  U.  S.,  4   Dall.   (U.   S.)   234;    49  Mich.  281. 

Orchard  v,  Hughes,  1  Wall.  (U.  S.)  73;        Minnesota. — Fogarty  v,  Wilson,  30 

Gwathney  v,  McLean,  3  McLean  (U.    Minn.  289;  Nutting  v,  McCutcheon,  5 

S.)  371.  Minn.  382. 

Alahama, — Franklin  v,  McGuire,  10        Mississippi. — Knight  v.  Yarborough, 

Ala.  557;  Wilkinson   v.    Bradley,    54    7  Smed.  &  M.  (Miss.)  179;  Dunlap  v, 

Ala.   ^7;  White  v,  Toles,  7  Ala.  5^;    retrie,  35  Miss.  322. 

McPherson  v,  Foust  (Ala.  1890),  8  So.        Missouri, — Coy  v.  Dewitt,  19    Mo. 

Rep.   193;    Merchants'    etc.    Bank    v,    322. 

Cofesnan,  81  Ala.  170;  Steiner  v.  Bal-        Nebraska, — Hughes    v.    Kellogg,    3 

lard,  42  Ala.  153;   Sledge  v,  Tubb,  ix     Neb.  186. 

Ala.  383.  New  Hampshire,'— GrzS^on  Bank  v, 

Ca1i/ornia,'^y/Tight  v.  Mix.  76  Cal.    Hunt,  4  N.  H.  488. 

465.  Neiv  Jersey, — Clark  v,  Mershon,  a 

Connecticut.—VivxvXTX    v.    Keeler,  5    N.  J.  L.  70. 

Conn.  271;  Norton  v.  Plumb,  14  Conn.        flevt  York. — Hodge  v,  Hoppock,  75 

512;  Stamford  Bank  v,  Benedict,   15    N.    Y.  491;    Concord  Granite  Co.  v. 

fconn.  437;    Duties   v,  DeForrest,  19    French,  12  Daly  (N.  Y.)  228;   Dinkel 

Conn.  X90;  Woodruff"  etc.   Works    v,    v.  Wehle,  63  How.  Pr.  (N.  Y.)  298; 

Catlin  V,  Munn,  37  Hun  (N.  Y.)  23; 
Chemung  Canal  Bank  v,  Chemung 
Co.,  5  Den..  (N.  Y.)  517;  Davis  v, 
Spencer,  24  N.  Y.  386;  White  v.  How- 
ard, I  Sandf.  (N.  Y.)  81;  Cowperth- 
waite  V,  Sheffield,  1  Sandf.  (>f.  Y.) 
416;  s.  c,  3  N.  Y.  243;  Read  v.  Mutual 
Safety  Ins.  Co.  3  Sandf.  (N.  Y.)  54. 
North  Carolina. — Hardgrave  v.  Du- 
senberry,  2  Hawks  (N.  Car.)  326; 
Shortridge  v,  Macon,  Phill.  L.  (N. 
Car.)  392. 

Or«;^ii.^Hindman  v.  Edgar  (Ore- 
gon 1888),  17  Pac.  Rep.  862. 

Pennsylvania. — Ormsby  Coal  Co.  v, 
Bestwick  (Pa.  18S9),  18  Atl.  Rep.  538; 
Bailey  r.  Pittsburg  etc.  Gas  etc.  Co.,  69 
Pa.  bt.  334;  Fullerton  v,  Mobley  (Pa. 
1888),  15  Atl.  Rep. 856;  Curcier  v.  Pen- 


V, 


Stetson,    xi     Conn.    51;    Meeker 
Meeker,  x6  Conn.  403. 

Georgia, — Rice  v,  Georgia  Nat 
Bank.^Ga.  173;  Jones  v.  Grantham, 
80  Ga.  472. 

Illinoisj—Bodley  v,  Anderson,  2  111. 
App.  450;  Miller  v,  Montgomery,  31 
III.  350. 

Indiana. — Foy  v.  Reddick,  31  Ind. 

ii4;  Hyatt  v.  Clements,  65   Ind.    12; 
lonticello  v.  Grant,  104  Ind.  168;  Mc- 
Clare  v,  Andrews,  68  Ind.  97;   Dakin 
V,  Anderson,  18  Ind.  52. 
Jfentmchy. — Watson  v,  Cresap,  i  B. 


Mon.  (Ky.)  195;  s.  c.,36  Am.  Dec.jc72; 
Railey  v.  Jones,  7  J.  T.  Marsh  (Ky.) 
303;  Nelson  v,  Cartmef,  6  Dana  (Ky.) 


7;  Anderson  v.  Mason,  6  Dana  (Ky.) 
217. 


Louisiana, — Mouton  t^.  Noble,  i  La.  nock,  14  S.  &  K.  (Pa.)  51;  Levy  v, 
Ann.  194;  Bowers  v.  Hale,  14  La.  Ann.  Bank  of  U.  S.,  i  BInn.  (Pa.)  27;  Pearl  v. 
421.  Clark,  2  Pa.  St.  350. 
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2.  By  Levy  of  BxeoatioiL — The  levy  of  execution  on  lands  does 
not  constitute  a  payment  of  the  judgment  debt,  nor  does  the 
seizure  of  goods  and  chattels  under  execution.' 

Part  payment  to  an  officer  holding  an  execution  or  distress 
warrant  is  a  discharge /r^  tanto^  and  the  plaintiff  must  look  to  the 
officer.* 

3.  Pajrment  or  Pnrohaae. — Where  a  note  or  bill  is  taken  up,  or  a 
debt  paid  by  a  stranger,  the  question  arises  whether  the  transac- 
tion amounts  to  a  purchase  or  a  payment.  The  general  rule  is, 
that  the  demand  of  a  creditor  which  is  paid  with  the  money  of  a 
third  person,  without  any  agreement  that  the  security  shall  be 


Rhode  Island. — Quidnick  Co.  v. 
Chafee,  13  R.  I.  438. 

South  Carolina, — Seabrook  v,  Ham- 
mond, 5^  Rich.  (S.  Car.)  160;  Miller  v. 
KeiT»  f  Bailey  (S.  Car.)  4. 


MicklesT/.  Haskin,  11  Wend.  (N.Y.) 
I2c;  Maginac  v.  Thompson,  15  How. 
(U.  S.)  281;  Freeman  v.  Smith,  7  Ind. 
C82;  Alexander  v,  Polk,  39  Miss.  737; 
Wade  V.  Watt,  41   Miss.  248;  Peay  v. 


Tennessee, — Wharton    v.   Lavender,  Fleming,  2  Hill  Eq.  (S.  Car.)  96;  Pig|^ 

14  Lea  (Tenn.)  178.             ^  f .    Sparrow,    3    Hayw.    (Tenn.)   144; 

7>«flj.— <^halmer8  v,  Harris,  22  Tex.  Warrensburg  v,  Simpson,  22  Mo.  App. 

26c;  Luter  V.  Hunter,  30  Tex.  688;  Can-  695;  Richey  v.  Merritt,  108  Ind.  347. 

field  V.  Hunter,  30  Tex.  712;  Culbreath  But  it  is  held  by  some  courts  that 

V,   Hunter,   30  Tex.    713;   Levison   v,  while  a  levy  on  real  property  of  suffi- 

Norris,  3oTex.  7i3;LevisonT/.Krohne,  cient  value  to  discharge  the  executioa 

30  Tex.  714.  is  not  a  satisfaction,  yet  it  is  otherwise 

Vermont. — Chellis  v.  Woods,  11  Vt.  where  personal  property  is  levied  on. 

466;  Heartt  v,  Johnson,  13  Vt.  89;  Mc-  Hogshead  v,  Carruth,  5  Yerg.  (Tenn.) 

Intyre  v.  Corss,  18  Vt.  451;  Tracy  v,  227;  Carroll  v.  Fields,  6  Yerg.  (Tenn.) 

Pearl,  20  Vt.  162;  Smith  v.  Day,  23  Vt.  305.                                           / 

656;  Farmers'  Bank  v,  Burchard,33  Vt.  The  plaintiff  cannot  abandon  an  cxc- 

346;  Robinson  v.  Hurlburt,  34  Vt.  115;  cution  against  the  will  of  the  debtor.. 

Newell  V.  Keith,  11  Vt.  214;  Putnam  v.  Trapnall  v.  Richardson,  13  Ark.  543; 

Russell,  17  Vt.  S4;  s.  c,  42  Am.  Dec.  478.  s.  c,  58  Am.  Dec.  338. 

K/ r^ft  Iff  a  .--tHarpers     v,     Patton,    i  Where    an     attachment    has    been 

Leigh  (Va.)  306;  Laidley  v.  Merrifield,  levied  on    property,  and  the   record 

7  Leigh  (Va.)  346;  Pindall  t'.  North-  does  not  show  any  disposition  of  the 

western  Bank,  7  Leigh  (Va.)  617.  levy,  the  presumption  is  that  the  debt 

Wisconsin. — Eastman   v.  Porter,  14  was  satisfied.    Benson   v,  Benson,   24 

Wis.  39;  Gray  v.  Herman,  75  Wis.  453.  Miss.  625. 

1.  Trapnall  v,  Richardson,  13  Ark.  The  return  of  an  execution  satisfied 

543;  s.  c,  58  Am.  Dec.  338;  Dugan  v.  raises  a  presumption   that  the  money 

Fowler,  14  Ark.  132;  Cowles  v.  Bacon,  was  received  by  the  plaintiff.     Boyd 

21  Conn.  451;  8.  c,  56  Am.  Dec.  371;  v.  Foot,  5  Bosw.  (N.  Y.)  no. 


c,  50  Am. 
Gregory  v^Stark.  4  111.  611;  Nelson  v. 
Rockwell,  14  111.  375;  Williams  v, 
Gartrell,  4  Green  (Iowa)  287;  Sasscer 
V,  Walker,  5  Gill.  &  J.  (Md.)  102; 
8.    c,      25      Am.      Dec.     272;      De- 


Under  the  Alabama  statute  where 
an  execution  has  been  sued  out  within 
a  year  and  a  day  and  has  been  re- 
turned nulla  bona,  an  alias  execution 
may  be  sued  out  at  any  time  within 
10  years  from  the  return  of  the  orig- 
inal. Held,  that  this  does  not  raise  a 
presumption  of  payment,  nor  does  it 


hority  v.  Paxson,  11  s  Ind.  124;  Spaf- 

ford  V.  Beach,  2   Doiigl.  (Mich.)  ico; 

Smith    V,   Walker,   10    Smed.    &    M.  .  . 

(Miss.)  584;  Pcale  v,  Bolton,  24  Miss,  cast  upon  the  plaintiff  the  burden  of 

630;  Green  v.  Burke.  23  Wend.  (N.  Y.)  proving     the     judgment    unsaUsfied, 

490;  Lytle  V.  Mehaffy,  8  Watts  (Pa.)  either  in  a  scire  facia*  to  revive  the 

267;  Campbell's  Appeal,  32  Pa.  St  88.  judgment    or    in  an   action   of  debt. 

But  in  the  following  cases  a  levy  is  Collins  v.  Boyd,  14  Ala.  50J. 
held  to  be  ^rima  facie  a  satisfaction  of       2.  White    v.    Mandeville,    7a    Ga. 

the  judgment:  •  705« 

y  160 


i 


: 


♦ 


Whftt  CoBititatM  Pftymiiit.           PA  YMENT.  ^Fftjinnt  or  FarohaM. 

assigned  or  kept  on  foot  for  the  benefit  of  such*  third  person,  is 
absolutely  extinguished.* 

1.  Sheldon    on    Subrogation,  $6  3,  of  sale.''    Elliott,  J.,  in  Binford  v. 

38 ;  Thorner  v.  Smith,  2  L.  M.  s  r.  Adams,   104   Ind.   43 ;  citing  2   Dan. 

43;  15  Jur.  469;  20    L.  Jn  C.  P.  71;  Neg.  Inst.  (3rd  ed.),  §  1221. 

Simpson  v,  Eegerton,  10  Exch.845;  In    this    section    Mr.  Daniel    says 

Doolej  V.  Virginia  P.  &  M.  Ins.  Co.,  3  that  a  sale  is  different  from  a  payment. 

Hughes  (U.  S.)  221;  Stockly  V.  Hor-  A  sale  "is  a  contract  which  does  not 

sey,    4  .Houst.    (Del.)    603;    Day    v,  extinguish  a  bill  or  note,  but  continues 

Humphrey,    79   III.  452;  Johnson   v*  it  in  circulation  as  a  valid    security 

Glover,  121  111.  283 ;  Pearce  v,  Bryant  against  all  parties.     And  it  is  neces- 

Coal  (^o.,   121    111.    590;    Binford    v,  sary  to  constitute  a  transaction  a  sale 

Adams,  104  Ind.  41;  Montgomery  v,  that    both     parties  should    then    ex- 

Vickeiy,  no  Ind.  21  x;  Bunch  v.  Grave,  pressly  or  impliedly  agree,  the  one  to 

III  Ind.  351 ;  Dougherty  v.  Deeney,  sell,  and  the  other  to   purchase,  the 

45  Iowa  443;  Newport  Bridge  Co.  v.  paper."    Section  1221,  and  cases  cited 

Douglass,  12  Bush  (Ky.)  673;  Brice  v,  in  note. 

Watkins,  30  La.  Ann.,  pt.  i,  21;  A's  wife  conveyed  to  B  an  undivided 
Moody  V,  Moody,  68  Maine  155;  half  of  a  lot  owned  by  her,  and  he 
Tuckerman  v.  Sleeper,  9  Cush.  (Mass.)  therefore  purchased  the  other  undi- 
177;  American  Bank  v,  Jenness,  2  Met.  vided  half,  erected  some  buildines 
(Mass.)  388*;  Hoysradt  i'.  Holland,  50  thereon  and  deeded  the  whole  to  A's 
N.  H.  433 ;  Eastman  v.  Plummer,  32  wife.  In  order  to  put  up  the  buildings 
N.  H.  238;  New  Jersey  Midland  R.  some  money  was  borrowed,  for  which 
Co.  V,  Wortendyke,  27  N.  J.  Eq.  658 ;  notes  were  given  signed  by  A's  wife 
Sanford  v.  McLean,  3  Paige  (N.  Y.)  and  B,  which  notes  A  afterwards  took 
117;  5.  c,  23  Am.  Dec.  773;  Banta  v.  up.  //e/d^  that  this  constituted  a  pay- 
Gavow,  I  Sandf.  Ch.  (N.  Y.)  383;  ment  and  not  a  purchase,  and  that  B's 
Wilkes  V.  Harper,  i  N.  Y.  586;  Lancey  estate  was  not  liable  thereon.  Wash- 
V,  Clark,  64  N.  Y.  209;  s.  c,  21  -Am.  ington  v,  Bedford,  10  Lea  (Tenn.)  243. 
Rep.  604;  Gadsden  t'.  Brown,  Spears  In  a  Missouri  case  the  owner  of  a 
Eq.  (S.  (Jar.)  41 ;  Campbell  v.  Sloan,  propiissory  note  placed  it  in  bank  for 
21  S.  Car.  301;  Douglass  v,  Fagg,  8  collection,  with  no  authority  to  the 
Leigh  (Va.)  588;  Cravatte  v.  EsterJy,  officers  of  the  bank  to  sell  it.  By  an 
26  Wis.  675.  Compare  St.  Louis  Min.  arrangement  between  the  maker  of 
Co.  v.  Sandoval  Min.  Co.,  116  111.  170;  the  note  «and  a  defendant,  the  latter 
Haven  v.  Grand  Junction  R.  &  Depot  agreed  to  take  up  the  note  and  hold  it 
Co.,  lOQ  Mass.  88;  Granite  Nat.  Bank  for  a  few  months  for  the  maker's  ac- 
V,  Fitch,  145  Mass.  567 ;  Hartshorn  v.  commodation,  and  defendant  accord- 
Brace,  25  Barb.  (N.  Y.)  126;  Crounse  ingly  went  to  the  bank  and  handed 
1'.  Fitch,  23  How.  Pr.  (N.  Y.)  350;  his  cheque  to  the  latter,  who  there- 
8.  c,  i^  Abb.  Pr.  (N.  Y.)  346;  Brown  upon  erased  the  owner's  name  which 
V,  Rich,  40  Barb.  (N.  Y.)  28;  Smith  was  indorsed  thereon,  and  handed  the 
v.  Miller,  25  N.  Y.  619.  note  to  the  defendant     Held,  that  this 

Where  one  not  a  party  to  the  con-  constituted     a     payment.      Wolff    tu 

tract  pa^s  a  debt,  it  is  an  extinguish-  Walter,  56  Mo.  292.    To  same  effect, 

mcnt  of  the  demand,  whether  made  Burr  v.  Smith,  21  Barb.  (N.  Y.)  262; 

with  the  assent  of  the  debtor  or  not  Kennedy  v.  Chapin,  67  Md.454.    Com* 

Harrison  v.  Hicks,  i  Port  (Ala.)  423;  pare  Swope  v,  Leffingwell,  72  Mo.  348; 

«.  c,  27  Am.  Dec.  638.  Dodge  v.  Freedman's  Sav.  etc.  Co., 

And  this  rule  obtains  where  a  third  93  U.  S.  379. 
person  pays  a  partnership  note  for  one  Three  notes  were  secured  br  a  sin- 
fflember  of  the  firm.  In  such  case  the  gle  mortgage.  The  maker  being  un- 
person pacing  the  note  cannot  re-  able  to  meet  the  first,  got  a  third  partj 
cover  on  it  against  the  firm.  Chil-  to  take  it  up  with  the  agreement  that 
dress  v.  Stone^Ga.  Dec.,  pt  2,  157.  he  was  to  hold  it  till  certain  clainiB 

*TTiere  is  an  important  difference  were  collected,  and  if  the  claims  were 

between  the  payment  of  a  note  and  not  collected  in  three  years  the  note 

the  purchase  of  it  from  the  owner,  was  to  be  paid  by  a  sale    under  the 

Payment  is  the  discharge  of  a  debt  mortgage.    This  was  held  not  to  work 

The  purchase  of  a  not^ia  a  contract  an  extinguishment  of  the  note,  though 

18  C  of  U— II  161 
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the  payee,  after  its  transfer,  gave  the  entitled  to  recover,  the  court,  Finds, 

maker  a  written  aclcnowledgment  o^  ].,  sajring :  '^Whatever  may  be  true  as 

its   payment.     Ramsey   v.  Daniels,   i  to  the  want  of  authority  to  sell   the 

Mackey  (D.  C.)  i6.  note  in  the  bank  which  received  it  for 

The  payee  of  a  note  presented  it  at  collection,  it  is  quite  certain  that  the 

maturity  to  the  maker,  who  gave  him  transaction  between  the  plaintiff  and 

a  letter  to  a  third  party  whicn  he,  the  the  collecting  agent  was  a  sale,  or  an 

payee,  did  not  read,  and  upon  present-  entirely    void    proceeding.    It    could 

ation   of  which  the  third  party  gave  not  t>e  transformed  into  a  payment  in 

to  the  payee  the  amount  of  the  .note,  hostility  to  the  expressed  intentions  of 

and  the  payee  wrote  a  receipt  for  the  both  parties  yrho  acted  in  the  transfer, 

same  on  the  note  and  surrendered  it  There  was  a  sale,  or  an  attempt  at  a  sale 

to  the  party  who  paid  him  the  money,  which  utterly  failed,  but  never  a  pay- 

Held^  that  this  was  a  payment  of  the  ment ;   and  an  erroneous  supposition 

note,  apd  an  action  would  not  lie  on  by   Peters,  the  payee,  as  to  the  fact 

the   note  in  the   name  of  the  payee,  which  produced  the  money,  traceable 

though   for  the  benefit  of  the  third  to  his  ignorance  of  the  truth,  cannot 

party,  against  the  maker.     Blundell  v,  alter  the  nature  of  that  truth.    The 

Vaughan,  12  Smed.  &  M.  (Miss.)  635.  note,  then,  being  unpaid,  is  due  from 

During  the  pendency  of  a  suit  by  a  the  makers  to  some  one,  and  must  be 

bank  against  the  maker  and  accom-  payable   to  ^  Peters    or    the    plaintiff, 

modation  indorser  of  a  note,  a  friend  The  only  concern  of  the  defendants,  if 

of  the   maker,  at  the  maker's  request,  the  rights  of  the  sureties    have   not 

procured  the  notes  from  the  plaintiff's  been  infringed,  is  to  know  to  which  of 

attorney,    paying     him     the     whole  two  parties  they  may  safely  pay  the 

amount  due  thereon,  upon  the  assur-  debt.    .    .    .    Their   sole   defense    is 

ance  of  the  attorney  that  he  had  full  that  the  bank  had  no  authority  to  sell, 

authority  from  the  bank  to  make  the  and  so  plaintiff  got  no  title.     Undoubt- 

transfer.    This  was  held  tc  be  a  sale  edly  Peters  might  have  repudiated  the 

and  not  a  payment  of  the  note,  and  act  of  his  agent  when  he  learned  what 

the  transferrer  had  the   same  rights  it  was.    The  moment  he  became  pos- 

a|;ainst  the   accommodation   indorser  sessed    of    that    knowledge,    he    was 

as  the  bank  had  before  the  purchase,  bound  in  common  honesty  to  return 

Warner  v.  Chappell,  32  Barb.  (N.  Y.)  the  money  paid  him  by  mistake,  or  rc- 

909.    See  also  (Joncord  Granite  Co.  r.  tain  it  as  it  was  given  to  his  agent 

rrench,  65  How.  Pr.  (N.  Y.)  317.  The  law  will  not  endure  that  he  shall 

A  furnished  the  money   to  enable  keep  the   product  of  the  agent's  act 

a  mortgagor  to  take  up  one  of  several  and    yet    repudiate     his   authority." 

notes  owned  by  B.    The    mortgagor  Coykendall    v.  Constable,  99  N.  V. 

informed  B  at  the  time   the    money  309. 

was  paid  that  it  was  A's  money,  and  On  the  insolvency  of  a  banking  com- 

directed  B  not  to  cancel  the  note,  as  pany,  W,  one  of  the  principal  share* 

A  was  going  to  hold  it.     B,  however,  holders,  gave    securities    to    another 

did  not   understand  that  he  had  sold  bank  to  cover  advances  to  be  made  by 

the  note  to  A.    Heldy  that  a  payment  the  latter  bank  for  the  payment  of  the 

must  be    presumed,   not  a   purchase,  public  creditors  of  the  insolvent  bank. 

Collins  r.  Adams,  53  Vt  433.  The  creditors  in  question  were  paid 

The  payee  of  a  joint  and  several  out  of  such  advances,  and  the  debts  so 

note,  at  the  request  of  the  principal  paid  were  assigned  to  R  as  a  trustee 

maker,  for  whose  accommodation    it  for  W,  the  deed  of  assignment  reciting 

had  been  executed  by  the  others,  sent  the  facts,  and  that  R  had  agreed  to 

it  to  a  bank  for  collection.     Plaintiff,  pay  the  amount  of  the  bills  on  having 

at  the  request  of  said  principal  maker,  an  assignment  to   him  of  the  debts, 

and  upon  the  undersUnding  that  the  Held^  that  this  was  not  a  payment, 

note  should  be  transferred  to  him,  de-  Mclntyre  f.  Miller,  13  M.  &  W.  725. 

livered  to  the  bank  the  amount  of  the  '  Where  A  borrowed   money  on   his 

note,  and  the  note  was  thereupon  de>  bond  through  his  attorney,  who  acted 

livered  to  him.    The  bank  forwarded  as  agent  for  him    in    his    pecuniary 

the  money  to  the  payee,  who  received  affairs,  and  payment  being  demanded, 

it,  not  knowing  but  that  it  was  a  pay-  the  attorney,  without  A*s  knowledge, 

ment,  but  after  learning  the  facts,  nev-  obtained  from  hb  liankers  an  advance 

ertheless,  retained  the  money.  Plaintiff  by  depositing  the  bond    in  question 

brought  suit  on  the  note,  and  was  held  with  them,  and  then  stated  in  a  letter 


\ 


Kfldiu^  of  PftTmnt.                     PA  YMENT.  In  Xob^. 

A  note  paid  in  fact  is  not  upheld  as  a  subsisting  debt  by  a  legal 
fiction  of  equitable  assignment,  when  there  is  no  ground  of  justice 
to  support  the  fiction.^ 

m.  ItEDiux  07  Patxevt — 1.  In  Money.— Where  nothing  is  said 
as  to  the  terms  of  payment  an  absolute  payment  in  cash  is 
always  implied.* 

to  the  obligee  in  the  bond  that  be  had  Baker  v.  Seeley,  17  How.  Pr.  (N.  Y.) 

laid  down  the  money  to  prevent  her  297.    ' 

anj  inconvenience,  this  was  not  a  pav-  As  to  keeping  judgment  alive  for 

ment  of  the  bond,  and  an  action  might  benefit  of  surety  who  lias'pald  it,  see 

be  maintained  thereon  by  the  bankers  Chandler  v.  Higgins,  109  111.  6oa. 

in  the  name  of  the  obligee  against  A.  1.  Rolfe  v.  Wooster,  58  N.  H.  536. 

Lucas  V,  Wilkinson,  26  L.  }.£xch.  13;  8.  Benjamin  v.  Sales  (ut  Am.  ed.), 

I  H.  &  N.  430.  ii  706,  71a;  Means  v,  Harrison,  114  IlL 

Wnether  the  transaction  is  of  such  248.     Compare  Foley  v.  Mason,  6  Md. 

a  character  as  to  constitute  a  payment  37. 

or  a  sale  is  generally  a  question  of  Where  silver  is  by  the  act  of  Congress 

&ct  for  the  jury.    Moran  v.  Abbey,  63  made  legal  tender  in  amounts  not  ex« 

Cal.56;Balohradsky  V.Carlisle,  14  111.  ceeding    $5,    a  payment  in    silver  of 

App.  289;  Binford  v.  Adams,  104  Ind.  costs  to  a  clerk  of  court  is  gbod,  though 

iV,  Dougherty    ti.  Deeney,  45    Iowa  the  fee  bill  is  $15.50  It  not  appearing  that 

ui;  Jones  v.  Bobbitt,  90  N.  Car    391 ;  more  than  $5  of  such  costs  was  due 

Wilcoxson  V.  Logan,  91  N.  Car.  449.  any  one  person.     Hammann  v.  Mink| 

The   rule    is    different    where    the  99  Ind.  379. 

stranger  is  compelled  to  pay  the  debt  Where  rent  is  reserved   in  "lawful 

for  the  protection  of  his  own  prop-  silver  money  of  the  United  States,  each 

ert^.    Weiss  v.  Guerineau,   109  Ind.  dollar  weighing  17  dwt.,  6  grs.  at  least,** 

438;  Harbach  v,  Colvin,  73  Iowa  638.  a  payment  in  gold  coin  is  good.    Mor« 

Where  a  partner  voluntarHy  pays  a  ris  v.  Bancroft,  9  Phila.  (Pa.)  277. 
firm  debt  out  of  his  individual  means,  W^ere  the  contract  on  a  sale  of 
he  does  not  thereby  become  a  creditor  land  was  for  payment  in  gold,  the  re- 
of  the  firm  for  the  amount  so  paid,  ceipt  of  the  purchase  money  in  cur- 
Ljons  V.  Murray,  95  Mo,  23;  s.  c,  6  rency  together  with  a  delivery  of  the 
Am.  St  Rep.  17.  deed,  is  a  waiver  of  the  requirement  at 
Where  an  agent  receives  a  note  for.  to  payment  in  gold.  Leffermann  o. 
collection  he  mav,  in  Michigan,  pay  Renshaw,  45  Md.  1 19. 
the  amount  to  his  principal  and  then  A  payment  in  currency  under  a  con- 
sue  on  it  in  his  own  name.'  Coy  v,  tract  to'  pay  in  gold  will  discharge  the 
Stiner,  53  Mich.  42.  indebtedness  to  the  amount  of  the  gold 
The  maker  of  a  pronvissory  note  value  of  the  currency  at  the  date  of 
given  for  the  purchase  of  land  pro-  payment.  Hittson  v,  Davenport,  4 
cored  the  transfer  to  himself  of  a  judg-  Colo.  169. 

ment  against  the    payee,    and    then,  The  word  "dollars**  in  a  promissory 

upon  the  surrender  of  his  note  b^  the  note  means  dollars  in  lawful  money  of 

payee,  entered  satisfaction  of  the  judg-  the   United  States,  and   an   agent  for 

ment    Afterwards  he  delivered    the  collection  has  no  authority  to  receive 

note  to  the  assignor  and  real  owner  of  depreciated     currency     in      payment 

the  judgment,   whose    agent    he  had  Stoughton  v.  Hill,  3    Wood  (tj  .  S.) 

been  in    the  transaction.    Held^  that  404. 

these  facts  showed  only  an  ex-  An  agreement  to  pay  $5,000  in  law- 
change  of  the  note  for  the  judgment,  ful  silver  monev  of  the  United  States 
tad  did  not  operate  as  a  payment  of  may  be  extinguished  by  the  payment 
the  note,  and  that  an  assignee  thereof  of  that  amount  in  silver  half-dollar 
could  recover  against  the  maker,  coins.  ParHsh  v,  Kohler,  11  Phila. 
Flournoy  v.  Harper,  81  Ala.  494.  (Pa*)  346. 

The  party  assigning  or  consenting  In    payments    between    individuals, 

lo  the  assignment  of  a  note  or  bill  treasury  notes  and  gold  coin  are  to  be 

would  still  be  held    thereon.    Aetna  considmd  as  equivalent    Riddlesbv* 

lAU  Ins.   Co.  V,  Corn,  89  111.  170;  ger  t».  McDanlei,  38  Mo.  zjS. 

168  _         .^-^ 


tf">J 


Lti* 


lildivii  of  Pftynmt* 


PA  YMENT. 


BankBOli. 


>'»■ 


^ 


•I' 


.^ 


2.  Bank  bills  are  deemed  money  and  pass  as  such,  unless  objected 
to  on  that  ground ;  and,  if  accepted,  they  constitute  a  payment.^ 

*  According  to  Comyns,  payment  by  Ala.  446;  Ballard  v.  Wall,  2  La.  Ann. 

merchants  must  be  made  in  money  or  404;  Atkinson  v.  Lanier,  60  Ga.  460; 

by    bill.    Com.    Dig.    Merchant    (F);  Missoula  Co.  v.  McCormica,  ^  Mont 

Bouv<-Law  Diet  Payment.  115;  Crutcber  v.  Sterling,  i  Idaho,  N. 

The  creditor  is  not  bound  to  receive  S.  306. 
a  cheque  in  payment.    Beauchamp  v.        1.  2  Greenl.  Evid.  (13th  ed^i  $  522; 

Archer,  58  Cal.  431;  s.  c,  41  Am.  Rep.  Wright  v.  Read.  3  T  R.  554;  Owenson 

266.  r.  Nlorse,  7  T.  R,  64;  Jones  v*  Ryde,  5 

The  clerk  of  a  court  has  no  power  to  Taunt  4JB0;   Snow  v.  Perry,  9  Pick, 

receive  paytnent  of  a  judgment  in  any-  (Mass.)  539  (and  cases  cited  in  note  i 

thinff  but  legal  tender,  without  author-  on    page    542);    Young  v.  Adams,  6 

ity  from  the  owner  of  the  judgment  Mass.  182;    Phillips  v.  Blake,  i  Met 

Prather  v.  State    Bank,  3    Ind.  356;  (Mass.)    156;    Muton  v.  Old  Colony 

Bone  V.  Torry,  16  Ark.83.     See  Wood-  Ins.  Co.,  2  Met.  (Mass.)  i,  5;  Bayard 

•on  V.  Bank  'of  Gallipolis,  4  B.  Mon.  v.  Shunk,  i  W.  &  S.  (Pa.)  9a;  s.  c,  37 

(Kv.)  203.  Am.  Dec.  441:  Lowry  v.  Murrell,  a 

Where  certain  notes  were  payable  in  Port  (Ala.)  200;  Corbltt  v.  Bank  of 


**co8t  notes,"  and  it  appeared  m>m  the 
wording  of  the  instruments  that  a  pay- 
ment was  intended  more  beneficial  to 


Smyrna,  2  Harr.  (Del.)  236;  s.  c,  30 
Am.  Dec.  635;  Edmunds  v.  Digses,  i 
Gratt   (Va.)  359    (dissenting  opmloiit 


the  maker  than  money,  the  question  of  p.  549);  ••  c.i  42  Am.  Dec.  561;  Scruggs 

the  manner  of  payment  was  properly  r.  Gass,  8  Yerg.  (Tenn.)  175;  s.c,  29 

left  to  the  jury.     Ward  v.  Lattimer,  2  Am.  Dec.  114;  Williams  v.  Roser,  7 

Tex.  245.  Mo.  556.      See  Warren  v.  Mains,   7 

'^Specie"  means  gold  and  silver  of  Johns.  (N.  Y.)  476. 

the  country   where  used;    **currency*'  But  if  the  bank  was  at  the  time  in- 

means  paper  money,  or  notes  current  solvent,  and  had  stopped  payment,  the 

in  the  community  as  money.    Trebil-  acceptance  of  its  bills  does  not  const!* 

cock  V.  Wilson,  12   Wall.  (U.  S.)  687.  tute  a  satisfaction  of  the  debt,  though 

The  term  ''lawful  money"  in  a  bond  at  the  time  and  place  of  the  payment 

has  been  held  to  mean  such  currency  the  bills  were  in  full  credit,  and  both 

as  shall    be  lawful  at    the  place  and  parties  were  ignorant  of  the  bank's  in* 

time  when  payment  is  actually  made,  solvency.    Jefferson  v.  Holland,  i  DeL 

0*Neil  tr.  hflcKewn,  i  S.  Car.  147.  Ch.  116;  Lightbody  v.  Ontario  Bank,  11 

The  debtor  sent  to   the  creditor  a  Wend.  (N.  Y.)  9;  a.  c,  on  ^rror,  15 

•um  in  gold  with  instructions  to  sell  at  Wend.  (N.  Y.)  loi;  s.  c,  27  Am.  Dec. 

a    specffied    premium    and  apply  the  179;  Thomas  v.  Todd,  6  Hill  (N.  Y.) 

proceeds    to   the    debt     The    market  ilo;     Honore    v.    Colmesnil,    i    T.  J. 

value    never     reached     the    premium  Marsh.  (Ky.)  52^;    Frontier  Bank  v. 

named  by  the  debtor.     The  creditor  Morse,  22  Me.  ^;  a.  c,  38  Am.  Dec 

retained  the  gold  for  two  years  without  284;    Fogg  v.  Sawyer,  9    N.  H.  36c; 

further  instructions,  and  then  credited  Westfall  v.  Braley,  10  Ohio  St  188; 

the  debtor  with  its  market  value  at  that  s.  c,  75  Am.  Dec  C09;  Waiuwright  v. 

time,  which  was  below  the  value  at  the  Webster,  11  Vt  570;  a.  c,  34  Am.  Dec. 

time  the  gold  was  received.    H9ldy  that  707;  Townsend  v.  Bank  of  Radne,  7 

he  was  not  liable  for  the  value  at  the  Wis.  1S5.    See  Maeee  v,  Carmack,  13 

time  of  ito  receipt    Patterson  v.  Cur-  111.  289;  Bayard  v.  Schunk,  i  W.  &  S. 

rier,  106  Mass.  410.  (Pa.)  92;    s.   c,   37    Am.    Dec  441; 

Where  $3,000,  due  for  freight  is  pay-  Scruggs  r.  Gass,  8  Yerg.  (Tenn.)  75; 

able  at  Hull,  in   England,  the  pound  s.  c,  29  Am.  Dec  114.    And  comftir^ 

sterling  is  to  be  reckoned  at  its  value  at  Lowry  v.  Munell,  2  Port  (Ala.)  aSo; 

the  time  and  place  of  pinrment    Jeli-  Ware  r.  Street  a  Head  (Tenn.)  609; 

son  r.  Lee,  i  woodb.  &  M.  (U.  S.)  368*  a.  c,  75  Am.  Dec  755. 

See  also  Stanwood  r.  Flagg,  98  Mass.  In  the  payment  and  receipt  of  bank 

124.    And  see  generally,  00  the  question  bills  there  Is  an  implied  cootract  00 

of  tiie  obligation  to  pav  in  rooaer,  the  the  part  of  tlie  payer  that  they  are  cor* 

additional  cases  of  Mcfclderry  r.  Jones,  rent  and  would  pass  readily  in  mercau* 

67  Ala.  203;  Blackwell  v.  The  Auditor,  tile     and     business     transactiona    as 

I  m.  (Breeae)  152;  Beny  v.  NaO,  54  money.  Kottwiti  v.  B^fhy,  16  Tes.  696^ 
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Current  notes  mean  notes  which  are  current  at  their  face  value. 
If  they  are  depreciated  they  cease  to  be  "  current  "  wherever  the 
depreciation  exists.' 

3.  Confederate  notes  are  to  be  regarded  as  a  currency  imposed 
upon  the  community  by  irresistible  force  and  are  considered  by 
the  courts  as  currency  issued  by  a  foreign  government  tempora- 
rily occupying  by  force  a  part  of  the  territory  of  the  United 
States.*  If  voluntarily  received  by  the  creditor  during  the  pend^ 
ency  of  the  war  at  their  nominal  value,  confederate  notes  constk 
tuted  a  valid  payment.' 

As  between  ft  bank  and  a  debtor  to  tlficate  was  held  until  1868,  at  which 

the  ba-nk,  its  notes  are  cash.    North-  time  Uie  State  bank  notes  bad  by  de* 

ampton  Bank  v.  Bailie,  8  W.  &  S.  3x1;  preciation  become   uncurrent     Htld^ 

t.  c,  4a  Am.  Dec.  297.  that  the  bank  was  liable  for  the  amount 

Where  the  maker  of  a  note  sent  bank  In  United    States  currency.    Fort   v. 

bill&to  the  payee,  with  directions  to  the  Bank  of  Cape  Fear,  Phil.  (N.  Car.)  417. 

bearer  to  see  the  amount  indorsed  on  Compare  Wilson  v.  Keeling,  i  Wash. 

the  note  or  take  a  receipt,  and  the  (Va.)  194. 

payee  gave  a  receipt  promising  to  in-  If  a  note  payable  In  current  bank 

dorse  the  payment  on  the  note  or  return  notes  fell  due  at  a  time  and  place  dur* 

the  bills  when  called  for,  this  consti-  ing  the  late  war  when  and  where  no 

tnted  an  amount,  though  before  the  ma-  such   notes    were   in    circulation,    the 

ker  knew  of  the  receipt  the  bank  failed,  amount  due  is  to  be  measured  by  a  ffold 

Snow  V,  Perry,  9  Pick.  (Mass.)  539.  standard.     Jones  v,    Kincaid,    5    Liea 

The  fact  that  a  note  is  made  payable  (Tenn.)  677. 

at  a  certain  bank  does  not  render  the  An  agreement  that  payment  of  a  note 

notes  of  such  bank  receivable  in  pay-  should  be  made  in  a  currency  which  af* 

ment    Bull  v.  Harrell,  7  How.  (Miss.)  terwards  depreciated,  does  not  consti* 

9.    And  see  McDougal  v.  Holmes,  i  tute  a  defense  to  an  action  on  the  notet 

Ohio  ^76.  but  reduces  the  right  of  recovery  to 

L  Williams  v,  Mosley,  a   Fla.  104.  the  value  of  the  sum  In  the  depreciated 

And  the  creditor  cannot  be  compelled  currency  at  maturity.    Powe  v.  Powe» 

to  take  such.    Howe  v.  Wade,  4  Mc-  43  Ala.  1x3. 

Lean  (U.  S.)  317;  Magee  v.  Carmack,  And  credits  in  currency.  Indorsed  as 

13  111.  369;  Bragdon  v.  Goulam,  x  T.  such  on  a  note  payable  in  specie,  are 

B.  Mon.  (Ky.)  1x5.  payments  only  to  the  extent  of   the 

Compare  Ridenow  v,  McClurkln,*6  value  in  specie  of  such  currency  at  the 

Blatchf.  (Ind.)  4x1.  time  of  payment.    Walkupv.  Houston, 

And  where  an  obligation  is  payable  In  65  N.  Car.  501. 

the  ^'current  money"*  of  any  particular  Where  paper  was  made  payable  In 

State,   this    means    eoid    and    silver,  "current  bank  notes,"  if  there  were  at 

Moore  v.  Morris,  20  111.  255;  Cockrill  the  time  the  paper  matured  bank  notes 

r.  Kirkpatrick,  o  Mo.  697;  Searcy  v.  in  circulation  current  as  money  and  used 

Vance,  Mart,  k  V.  (Tenn.)  22c.  In  business  transactions  in  the  liquida- 

Compare  Deming  v.  Marsh,  KIrby  tlon  of  debts,  the  debtor  had  the  right 

(Conn.)  424.  to  pay  in  such  bank  notes,  though  as 

A  note  payable  in  ^\Misaia$ippi  cur-  compared  with  gold  they  were  greatly 

rency"*  is  payable  in  gold  and  silver,  in  depreciated  in  value.    Moore  v.  Gooch, 

the  absence  of  proof  that  notes  of  the  6  Heisk.  (Tenn.)  104. 

banks  of  that  State  were  intended.  Bal-  Compare  Western    etc.  R.  Co.    v. 

lard  V,  Wall.  2  La.  Ann.  404.    And  see,  Taylor,  6  Heisk.  (Tenn.)  408. 

u  involving  a  like  question  in  relation  S.  Thorington  v.  Smith.  8  Wall.  (U, 

to  "Illinois  currency,"  Hulbert  v.  Car-  S.)  x.    See  Wilmington  etc.  R.  Co.  v. 

Ter,  40  Barb.  (N.  Y.)  245.  King,  91  U.  S.  3. 

In  i860  a  bank  issued  a  certificate  S.  Berry  v.  Bellows,  30  Ark.    198; 

showing  a  deposit  of  $480  **ln  current  Hester  t^.'Watkins,  54  Ala.  44;  King  v. 

notes  of  the  different  banks  of  the  SUte  King,  37  Ga.  20.1;;  Caruthers  v.  Corbin, 

of  North  Carolina,  which  sum  is  pay-  38  Ga.  75;  Green  v.  Tones,  38  Ga.  347; 

aUe  in  like  current  notes."    The  cer-  Luzenburg  v.  Cleveland,  19  La.  Ann. 

166 


u 


t    •»• 


(; 


1*     .  ' 


MiiflhiiH  of  Vi^TiBiiit* 


PA  YMENT. 


OmfMtnt*  VolMi 


n 


•v.- 


.i< 


«   •     * 


;  Mercer  v.  Wiggins,  74  N.  Car.  48;  Heisk.  (Tenn.)  691 ;  Morris  v,  Morrlt, 

llntt  V.  Kelson,  15  Rich.  (S.  Car.)  9;  9  Heisk.   (Tenn.)  814;  PiUon   v.  Ba« 

Hjratt   r.   McBurney,  18  S.  Car.  199;  .shong,  29  Gratt.  (Va.)  229.    Seejonet 

Jones  V.  Thomas,  5  Coldw.  (Tenn.)465;  v.  Jones,  49  Tex.  683. 

Thorington  v.  Smith,  8  Wall.  (U.  S.)  The  rule  esUblished  in  Tennessee  in 

I.      Compare   Wright    v.    Overall,    2  actions  to  recover  the  value  of  Confed* 

Coldw.  (Tenn.)  336;  Blalock  V.Phillips,  erate  notes  is  to  estimate  the  same  in 

38  Ga.  316;  Strauss  v.  Bloom,  18  La.  U.  S.  treasury  notes,  and  not  in  gold. 

Ann.  48;  Emmerson  v.  Mallett,  Phil.  Lustsr  v.  Maloney,  6  Baxt.  (Tenn.)  374. 

Eq.  (N.  Car.)  23^;  Glenn  v.  Case,  35  Where  payments  of  principal  and  in- 

Ark.  616;  Draughan  v.  White,  ai  La.  terest  on  a  promissory  note,  executed 

Ann.'i75;  Cuylerv.  Ferrill,  i  Abb.  (U.  in   New    Orleans  in   1862,  were  made 

S.)  169;  Ransom  v,  Alexander,  31  Tex.  in  United  States  money,  and  where  no 

44J.  claim    was    made  before   suit  brought 

If  an  administrator  receives  confed-  that  the  term  "dollars"  was  to  be  con- 

erate  money  in  pay ment  of  debts  owing  strued  as  meaning  ^^Confederate  dol- 

the  estate,  he  must,  if  he  is  a  creditor  of  lars,"  judgment  will  be  rendered  for  the 

the  estate,  apply  the  same  currency  to  amount  due  to  be  paid  in  lawful  money, 

the  discharge  of  his  own  debt.     Dickie  Cook  v.  Lillo,  103  U.  S.  793. 

V.  Didkie,  £>  Ala.  57.  And  see  generally  on  the  question  of 

Where  the  agent  of  the  payee  of  a  payments  in  Confederate  money,  Pieg- 

note  received  payment  in  Confederate  xar  v,  Twohig,  37  Tex.  225;   Vander 

notes  and  delivered  up  the  note  to  the  Hoven  cr.  Nette,  32  Tex.  184;  Pettis  v, 

maker,    the    debt    was    thereby     ex-  Campbell,  47  Ga.  .506:    Matthews  v. 

tinguished.     Reed  v.  Nelson,  33  Tex.  Thompson,  2  Heisk.  (Tenn.)  588;  Opie 

471.  V,  Castleman,  32  Fed.  Rep^ii;  Clark 

Compare  Clark  v.  Thomas,  4  Heisk.  v.  Bernstein,  49  Ala.  596;  Cfoleman  v. 

(Tenn.)   419;   Neely  v.  Woodward,   7  Wingfield,  4  Heisk.  (Tenn.)  133;  Black- 

Heisk.  (Tenn.)  495.  well  v.  Tucker,  7  S.  Car.  387;  Bond  v. 

Payments    by   debtors  in'  the  Con-  Perkins,  4  Heisk.  (Tenn.)  364;  Cokrell 

federate  States'to  the  agents  or  trustees  v.  Wiley,  4  Heisk.  (Tenn.)  472;  Darb/ 

of  creditors  in  the  loj'al  States,  in  any  v,  Stribling,  24  S.  Car.  422;  Davis  v. 

curi^ency  other  than  leeal  currency  of  Mississippi  Cent.  R.  Co.,  46  Miss.  553; 

the  United  States  would  not  extinguish  Harshaw  v.  Dobson,  67  NI  Car.  303; 

the  debts  so  sought  to  be  paid.     Fretz  Sirrine  v.  Griffin,  40  Ga.  169;  Sharn  tr. 

V.  Stover,  32  Wall.  (U.  S.)  198;  Taylor  Harrison,  xo  Heisk.  (Tenn.)  573;  WinU 

V,  Thomas,  22  Wall.  (U.  S.)  479.  v.  Weaken,  10  Heisk.  (Tenn.)  593;  Dil- 

A  note  was  eiven  before  the  war,  for  Ion  v.  Smith,  xo   Heisk.  (Tenn^  59^; 

money  belonging  to  citizens  of  New  Henderson      v.    McGhee,    6      Heisx. 


York  to  a  citizen  of  North  Carolina, 
who  acted  as  the  agent  of  the  New  York 
parties,  and  was,  in  1863,  surrendered 
by   such   agent   to  a   Confederate   re- 


(Tenn.)  55;  Kelley  v.  Story,  6  Heisk. 
(Tenn.)  202;  Pryor  v.  Bank  of  Ten- 
nessee, 6  Heisk.  (Tenn.)  442;  Pointer 
V,  Smith,  7  Heisk.  (Tenn.)    X37;  Wil- 


ceiver,    who    accepted     in     payment    burn  v.   McCollom,  7  Heisk.  (Tenn.) 
thereof    Confederate     money.     Held,    267;     Alderson    v.    Clear,    7    Heisk. 


that  such  payment  was  no  defense  to  a 
suit  by  the  payee  to  the  use  of  the  bene- 
ficial ownert.  Justice  v.  Hamilton,  67 
N.  Car.  III. 

'  In  the  absence  of  instructions  to  the 
contrary  a  circuit  clerk  was  justified  in 
receiving  confederate  money  in  pay- 
ment of  a  judgment  at  a  time  when  that 
was  the  chief  circulating  medium. 
Douglas  V.  Neil,  7  Heisk.  (Tenn.)  437; 
Binford  v,  Memphis  Bulletin  Co.,  10 
Heisk.  (Tenn.)  355. 

A  clerk  of  a  court,  administrator,  or 
other  person  sustaining  a  fiduciary  re- 
lation,   taking    Confederate    notes    in 


(Tenn.)  667;  Smith  v.  Smith,  ,101  N. 
Car.  461 ;  Ellis  v.  Smith,  42  Ala.  349; 
Wood  V.  Cooper,  2  Heisk.  (Tenn.)  441; 
Hill  V.  Erwin,  60  Ala.  341;  Ritchie  v. 
Sweet,  32  Tex.  333;  s.  c,  5  Am.  Rep. 
245;  Ponder  v.  Scott,  44  Ala.  341; 
Vance  v.  Cooper,  32  La.  Ann.  508; 
Washington  v,  Burnett,  4  W.  Va.  84; 
Robinson  v.  International  L.  Assur. 
Soc.  42  N.  Y.  54;  a.  c,  I  Am.  Rep.  400; 
Hall  V.  Craige,  65  N.  Car.  5X;  Cross  v. 
Sells,  I  Heisk.  (Tenn.)  83;  Cable  v. 
Harden,  67  N.  Car.  472;  Bryan  v. 
Heck,  67  N.  Car.  333;  Gilkeson  r. 
Smith,  15  W.  Va.  44;  Ewart  v.  Saun* 


payment  in  good  faith  will  not  be  held  ders,  25  Gratt.  (Va.;  303;  Trustees  of 
to  account  for  more  than  their  value.  Howard  College  v.  Turner,  71  Ala. 
Burford  v,  Memphis  Bulletin  Co.,  9    439;  s.  c,  46  Am.  Rep.  336. 
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1  Illegal  Currency. — A  payment  in  an  illegal  or  void  currency 
is  a  nullity.' 

Counter/eit  moneys  though  supposed  to  be  genuine  by  both 
parties  and  accepted  by  the  creditor,  are  no  payment,  if  the 
creditor  offer  to  return  them  without  unnecessary  delay  after  dis- 
covering their  worthiessness.* 

6.  An  a4M»nnt  against  a  stranger  to  the  transaction  may  be  re- 
ceived in  payment  if  such  is  the  agreement  between  the  parties ;  * 
and  whether  such  was  the  agreement  is  a  question  for  the  jury.* 

6.  Payment  by  Note,  Bill  or  Cheque — (^)^  General  Rule. — ^A 
cheque,  draft  or  promissory  note  of  a  debtor  or  of  a  third  party,  if 
not  itself  paid,  does  not  constitute  a  payment,  unless  received  by 
the  creditor  under  an  express  agreement  to  accept  it  as  an  absolute 
payment.* 

1.  Richards  v,  Stogsdell,  3i  Ind.  74.  If  the  party  paying  the  counterfeit 

S.  2  Greenl.  Evid.  (13th  ed.),  (  523;  bills  states,  upon  being    notified  that 

Baker  v.   Bonesteel,   2   Hilt.   (N.   Y.)  they  are  not  genuine,  that  he  will  not 

397;  Thomas  v.  Todd,  6  Hill  (N.  Y.)  take  them  back,  this  dispenses  with  an 

340;  Markle  z;.  Hatfield,  2  Johns.  (N.  immediate  ofier  to  return  them.     Simmt 

Y.)  455;  s.  c,  X  Am»  Dec.  446;  Atwood  v.  Clark,  11  111.  137. 

V.  Cornwall,  20  Mich.  336;  s.  c,  15  Am.  But  a  bona  fide  payment  made  to  a 

Rep.    219;    Eagle    Bank    v.    Smith,  5  bank  in  notes  purporting  to  be  issued  by 

Conn.  71;  s.  c,  13  Am.  Dec.  37;  Leake  said  bank  is    good,   though  the  notes 

V.  Brown,  43  111.  372;  Ramsdaie  v.  Hor-  prove  to  be  counterfeit.    Bank  of  U.  S. 

ton,  3  Pa.  St.  330;  Young  v,  Anams,  6  v.  Bank  of  Georgia,  10  Wheat.  (U.  S.) 

Mass.   182;  Hargrave  v.  Dusenbury,  2  333. 

Hawks    (N.    Car.)  326;    Anderson   v.  Where  goods  are  delivered  under  an 

Hawkins,  3    Hawks    (N.   Car.)    568;  agreement  to  take  a  specific  parcel  of 

Semmes  v.  Wilson,  5  Cranch   (C.  C.)  copper  money  in  payment,  the  delivery 

285.    See  Com  Exchange  Bank  v.  Na-  of   such    parcel    is    a    good    payment 

tional  Bank,  78  Pa.  St.  233.  though    it    was,     in   fact,   counterfeit. 

But  any  unnecessary  delay  in  noti-  Alexander  71.  Owen,  i  T.  R.  225. 

fying  the  debtor  will  deprive  the  cred-  8.  Willard  v.  Germer,  i  Sandf.  (N, 

itor  of  his  right  to   treat  the  debt  as  Y.)  50.                                   ^ 

still  existing.     Atwood  v,  Cornwall,  28  And  if  the  creditor  agrees  to  take  a 

Mich.   336;    8.    c,    15  Am.  Rep.  219;  claim  of  his  debtor  agninst  a  third  party 

Wingate  v.    Neidlinger,   50  Ind.    520;  as  payment  in  presently  it  is  virtually 

Lawrencburg  Nat.  Bank  v,  Stevehson,  a  purchase  of  his  debtor^s  claim,  and  an 

51  Ind.  594.  agreement  to  accept  it  as  payment  pro 

What   is    a  reasonable   time  within  tanto    of  his  own    claim.     Hayden  v. 

which  to  return  the  note  must  depend  Johnson,  26  Vt.  768.                    *               , 

upon  the  situation  of  the  parties  and  A  held  certain  notes  against  B,  and  B 

the  circumstances  of  each  case.     Simms  held  a  note  against  A  for  a  less  amount, 

t;.  Clark,  I X  111.  137;  Burrill  v.  Water-  payable    in    instalments.     A,    without 

town  Bank,  51  Barb.  (N.  Y.)  loc.  the  assent  of  B,  indorsed  the  amount 

In  one  case  two  months  was  held  to  of  the  instalments  as  they  fell  due  on 

be  too  long  a  delay  in  returning  the  his    note  to  B,  as  the   notes  he    held 

bills.    Thomas  v,  Todd,  6  Hill  (N.  Y.)  against  B,  which  were  not  then  pay- 

34a    In  another,  a  neglect  for  fifteen  able.    Held^  that  this  did  not  constitute 

days  to  return  them  was  held  to  prevent  a  payment  of  his  note  to  B.    Green - 

the  payee  from  recovering.    Gloucester  ough  v.  Walker,  5  Mass.  214. 

Bank  v.  Salem  Bank,  17  Mass.  ^2.    In  4.  Story  v.  Sales  (4th  ed.),  f  219;  2 

another  case  three  years.   Cruder   v,  Greenl.  Evid.  (x 3th  ed.)  (  521 ;  Benja* 

Pennock,  14  S.  &  R.  (Pa.)  51.     Com-  min  on   Sales  (i   Am.  ed.),  ^  729;  2 

fare  Prather  v.  State  Bank,  3  Ind.  356.  Benj.    on    Sales    (4    Am.   ed.),     939^ 

It  is  a  question  of  fact  for  the  jury.  940 ;  Owernon  v,  Morse,  7  T.  R.  64 ; 

Magee  v.  Carmack,  \x  111.  280;  Union  Burden  v,  Halton, 4  Bing.  454 ;  Shlpton 

Nat.  Baok  V.  Baldenwick,  45  111.  376.  t;.  Casson,  8  Dow.  &  R.  130;  5  B.  ft 
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C.  178;    Sayer  v,  Wagstaff,  5    Beav.    authorities  are  cited ;  Watkins  t;.  Hill, 
415;    13  L.  J^  Ch.  161;   3  tur.  1083;    8  Pick.  (Mass)  53a;  Pomrojr  v.  Rice, 


Belshaw  v.  Bush,  i4E^ng.  L.  &  Eq.  269; 
In  rt  London  etc.  Bank,  34  Beav.  333; 
34  L.  J.,  Ch.418;  Bottomly  V.  Nuttall, 


[iiy  1 
VC.  BV  N.  S.  123 ;  a8  L.  J.,  C.  P.  no; 
Peter  v.  Beverly,  lO  Pet  (U.  S.)  532; 


16  Pick.  (Mass.)  32;  Gardner  v,  Gor- 
ham,  I  Dougi.  (Mich.)  507;  Keough 
V.  McNitt,  6  Minn.  C13;  Slocumb  v. 
Holmes,  i  How.  (Miss.)  139;  Wake- 
field t;.  Spencer,  8  Minn..  376;  Bacon 
Bank  of  U.  S.  v,  Daniel,  12  Pet  (U.  v,  Ventress,  32  Miss.  158;  Berteaux  v. 
S.)32;  Gallagher  v.  Roberts,  2  Wash.  Dillon,  20  Mo.  App.  603;  Selby  v. 
XU.  S.)  191;  Parker  v.  United  States,  McCallough,  26  Mo.  App.  66;  Wear 
Pet  (C.  C.)'266;  Allen  v.  King,  4  v.  Lee,  26  Mo.  App.  99 ;  Cave  v.  Hall, 
McLean  (U.  S.)  128;  Wallace  v.  Agry,  5  Mo.  59;  Steamboat  Charlotte  v. 
2  Mason  (Uv  S.)  336;  Sheeley  v.  Man-  Lumm,  9  Mo.  64;  Appleton  v,  Ken- 
deville,  6  Cranch  (U.  S.)  253;  The  non,  19  Mo.  637;  Howard  v.  Jones,  33 
Kimball,  3  Wall.  (U.  S.)37;  Bank  of  Mo.  583;  Block  v,  Dorman,  51  Mo. 
St  Mary's  v.  St  John,  25  Ala.  566;  31;  Wadlington  v.  Covert,  51  Miss. 
Abercrombie  v,  Mosely,  9  Port  Ala.  031 ;  Smith  v.  Smith,  27  N.  H.  244 ; 
145 ;  Crockett  v.  Trotter,  i  Stew.  &  P.  Coburn  v,  Odell,  30  N.  H.  540;  Bar- 
(Ala.)  446;  Ficklingt^.  Brewer,  38  Ala.  net  v.  Smith,  30  N.  H.  257;  s.  c,  64 
685;  Mooring  v.  Mobile  M.  Ins.  Co.,  37  Am.  Dec.  390;  Gilman  v,  Stevens,  ^3 
Ala.  354;  Marshall  v.  Marshall,  42  Ala.  N.  H.  342 ;  Coxe  vj  Hankinson,  i  N.  J. 
149;  Graves  v.  Shulman,  59  Ala.  406;  L,  85;  Avres  v.  Van  Lieu,  5  N.  J.  L. 
Keel  V,  Larkin,  72  Ala.  493;  Lee  v.  765;  Park  v.  Miller,  '27  N.  J.  L.  338; 
Green,  83  Ala.  491 ;  Lane  v.  Jones,  79  Fry  v,  Patterson,  49  N.  T.  L.  612;  Mid- 
Ala.  156;  Pope  V,  Tunstall,  2  Ark.  dlesex  v,  Thomas,  20  N.  J.  Eq.  39; 
209;  Costar  t;.  Davies,  8  Ark.  213;  s.  c,  Swain  v,  Frazier,  35  N.  J.  Eq.  326; 
46  Am.  Dec.  311;  Viser  v,  Bertrand,  Johnson  v.  Weed,  9  Johns.  (N.  Y.)' 
14  Ark.  267;  Brugman  t;.  McGuiie,  32  310;  s.  c,  6  Am.  Dec.  279;  Booth  Vm 
Ark.  733;  Caldwell  v.  Hall,  49  Ark.  Smith,  3  Wend.  (N.  Y.)  66;  Porter  v. 
508;  8.  c,  4  Am.  St  Rep.  64;  Griffith  Talcott,  i  Cow.  (N.  Y.)  359;  Ray- 
V,    Grogan,    12     Cal.    317;    Crary   v,    mond   t;.  Merchant,  3   Cow.  (N.   Y.) 


Bowers,  20  Cal.  85 ;  Welch  v.  Ailing 
ton,  23  Cal.  322;  Anderson  v,  Hen- 
shaw,  2  Day  (Conn.)  272;  Davidson 
V.  Bridgeport,  8  Conn.  472;  Bill  v. 
Porter,  9  Conn.  23;  Bonnell  v,  Cham 


147;  Smith  V,  Applegate,  i  Daly  (N. 
Y.)  91 ;  Van  Steenburg  v.  Hoffman, 
15  Barb.  (N.  Y.)  28;  Crane  v,  Mc- 
Donald, 45  Barb.  (N.  Y.)  354;  Vail  v. 
Foster,  4  (N.  Y.)3i2;  Noel  v.  Mur- 


berlin,  26  Conn.  487;  May  t;.  Gamble,  ray,  13  N.  Y,  167;  (cheo^e)  Cromwell 

14  Fla.  467;  Salomon  v.  Pioneer  Co-  v,  Lovett,  i   Hall  (N.  Y.)  56;  People 

operative   Co.,   21   Fla.  37^;   s.  c,  58  v.  Baker.  20  Wend.  (N.  Y.)  602 ;  Tam- 

Am.  Rep.  667 ;  Mims  v,  McDowell,  4  ner  v.  Bank  of  Fox  Lake,  23  How.  Pr. 

Ga.  182;  Butts  v.  Cuthbertson,  6  Ga.  (N.   Y.)  399;    Burkhalter  v.  Second 

166;  Hatcher  v.  Corner,  75  Ga.  728;  Nat   Bank,  42   N.   Y.  C38;    s.  c,   40 

Ryan  v.  Dunlap,  17  111.  40;  s.  c,  63  How.  Pr.  (N.  Y.)  324;  Smitherman  v. 

Am.  Dec.334;  Rayburn  V.  Day,  27  III.  v,  Kidd,    1    Ired.   Eq.   (N.   Car.)   86; 

46;  Strong  V,  King,  35  III.  i ;  s.  c,  85  Merrick  v,  Boury,  4  Ohio  St  60;  Mc- 

Am.  Dec.  336;    Archibald  v.  Argall,  Ginn  v.  Holmes,  2  Watts.  (Pa.)  121; 

53  III.  307;    Wilhelm  t;.  Schmidt,  84  Mclntyre  v.  Kennedy,  29  Pa.  St  448; 

III.  183;  Jewett  T'.  Pleak,  43  Ind.  368;  Kilpatrick    v.    Home    Bldg.  &   Loan 


Hardin  v,  Branner,  25  Iowa  364;  Mc 
Laren  v.  Hall,  26  Iowa  297;  Hunt  v. 
Higman,  70  Iowa  406  (Iowa  cases 
cited);  Cunningham  v,  McGowan,  71 
Iowa  461;  Kermeyer  v,  Newby,  14 
Kan.   164 ;  Harlan  v.  Wingate,  2   J.  J. 


Assoc,  119  Pa.  St  30;  Wilbur  v, 
lernegan,  11  R.  I.  113;  Dogan  v.  Ash- 
bey,  I  Rich.  (S.  Car.)  36;  in  which  the 
earlier  South  Carolina  cases  are  cited ; 
Watson  V,  Owens,  i  Rich.  (S.  Car.) 
Ill ;  Barrelli  v.  Brown,  i  McCord  (S. 


Marsh.  (Ky.)   138;  Sneed  v.  Wiester,  Car.)  449;  s.  c,  10  Am.  Dec.  683 ;  Cos- 

2  A.  K.  Marsh.  (Ky.)  277;  Comstock  telo  v.  Cave,  2  Hill  (S.  Car.)  528;  s.  c, 

V.  Smith,  23  Me.  202 ;  Newall  v,  Hus-  27  Am.  Dec.  404 ;  Hill  v,  Riley,  21  S. 

sey,  18  Me.  249;  Wolgamot  t;.  Bruner,  dlar.  602;    Bermingham  v,  Forsythe, 

4  Har.  &  Mc.  H.  (Md.)  89;  Morgan  v.  26  S.  Car.  358;  Kennalj  v.  Muncey, 

Bitzenberger,  3  Gill.  (Md.)35o;  Harness  Peck  (Tenn.)  273;   McGuire  v.  Bid- 

V.  Chesapeake  etc.  Canal  Co.,  i  Md.  well,  64  Tex.  43;  Torrev  v,  Baxter,  13 

Ch.  248;  Banorgee  v,  Hovey,  5  Mass.  Vt  452 ;  McGuire  v.  Gadsby,  3  Call. 

XI ;  8.  c,  4  Am.  Dec.  17;  where  the  (Va.)  234;  Moses  v.  Trice,  21  Gratt 
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(Va.)  556;  s.    c,  5  Am.    Rep.   609;  that   the    acceptance  bj    the    credit- 

Blair  f.  Wilson,  38  Gratt  (Va.)  165;  or  of  a  cheque  in   his  favor    drawn 

Hornbrooks  v.  Lucas,  34  W.  Va.  493  by  the  debtor  operates  as  a  pajment 

(where  the  West   Virginia  decisions  unless    the     cheque    is    dishonored, 

are  fulljr  cited);   s.  c.,  49  Am.  Rep.  Ptearce  v,  Davis,  i   M.  &   Rob.  365; 

277;  Lindsey  v.  McClelland,  18  Wis.  Bridges  v.  Garrett,  5  L.  R.,  C.  P.  451; 

4811s.  c,  86  Am.  Dec.  786;  Matteson  39  L.  J5^C^  P.  25  ij^  reversing^  s.  c.,  4 


V,  Ellsworth,  33  Wis.  488.  Compare 
Woodville  v.  Reed,  36  Md.  179;  Corn- 
wall V.  Gould,  4  Pick.  (Mass.)  444; 
Huse  V,  Alexander,  3  Met.  (Mass.) 
157;  Spooner  v.  Rowland,  4  Allen 
(Mass.)  485 ;  Van  Ostrandt  v.  Reed,  i 
Wend.  (N.  Y.)  434. 

Some  courts  hold  that  the  mere 
taking  of  a  note  does  not.  even  raise 
a  presumption  of  payment.    Marshall 


x^.  A^^C.  P.  580;  Boswell  V,  Smith,  6 
Car.  k  P.  60. 

Bi^t  to  operate  as  payment  the 
cheque  must  be  absolute,  and  contain 
no  condition.  If  it  states  in  the  body 
thereof  that  it  is  given  for  a  balance 
of  account,  it  is  not  payment  Hough 
V.  May,  4  Ad.  &  El.  954;  6  Nev.  &  M.> 

535. 
The  qnaatton  whether  the  note  was 


t*.  Marshall,  43  Ala.  149;  Doebline  v,  received  as  absolute  payment  is  one 
Loos,  45  Mo.  150;  Graham  v,  Sykes,  for  the  iury.  Goldshede  v.  Cottrell,  a 
15  La.  Ann.  49;  Devlin  v.  Chamber-    Mees.  S  W.  30;    Lyman  v»  Bank  of 


lin,  6  Minn.  468 ;  Randlet  v,  Herren, 
20  N.  H.  I03 ;  Whitney  v,  Goin,  30  N. 
H.  354. 

While  others   hold    that    it  is   not 
necessary  to  prove  an  express  agree- 


U.  S.,  13  How.  (U.  S.)  335;  Myatts  v. 
Bell;  41  Ala.  333 ;  Melledge  v.  Boston 
Iron  Co.,  5  Ciftsh.  (Mass.)  158, 170;  s.  c, 
51  Am.  Dec.  59;  Casey  v.  Weaver,  141 
Mass.  280;  Corner  v,  Pratt,  138  Mass. 


ment    White  v.  Tones,  38   111.   159;  446;   Johnson  v.  Weed,  9  Johns.  (N. 

Hotchin  V.  Secor,  8  Mich.  ,^9<i.  Y.)  310;  s.  c,  6  Am.  Dec.  379;  Co- 

But  in  Pennsylvania^  it  is  neld  that  burn   v.  Odell,  30    N.   H.    540,    557 ; 

the  taking  of  a  cheque  of  a  third  partr  Johnson    v.  Cleaves,   15    N.   H.  333; 

raises  the    presumption  of  a  condf-  Crabtree     v,    Rowand,    33     111.    ^3i ; 

tional  payment   only.     Mclntyre   v.  White  v,  Jones,  38  111.  159;  Bonnell  v. 

Kennedy,  39    Pa.  St.  448.     Compare  Chamberlin,   26  Conn.  487;    Susque- 

Plankinhom  v.  Cave,  3  Yeates  (Pa.)  hanna  Fertilizer  Co.  t*.  White,  66  Md. 

370.  444;  s.  c,  59  Am.  Rep.  186;  Salomon 

The  fact  that  the  note  given  is  se-  v.  Pioneer   Co-operative  Co.,  3o  Fla. 

cured  by  mortgage  does  not  affect  the  374;  s.  c,  58  Am.  Rep.  667;  Bullen  v. 

question.    Blunt    v.   Walker,   11  Wis.  McGilcuddy,  3  Dana  (Kv.)9: ;  Gardner 

334;  8.  c,  78  Am.  Dec.  709.  v,  Gorham,  i  Dougl.  (Mich.)  507 ;  Keerl 

The  taking  of  a  new  note  with  per-  v,  Bridgers,   10  Smed.   &  M.  (Miss.) 

sonal  security  does  not  of  itself  oper-  613;    Seltzer  v,  Coleman,   33  Pa.  St. 

ate  as   a  satisfaction  of  a  mortgage.  493 ;  Horner  v.  Hower,  49  Pa.  St.  475 ; 

McDonald  v.  Hulse,  16  Mo.  503.  Brown  v.  Scott,  51  Pa.  St.  357;  Union 

A   debtor    gave    his    creditor     the  Bank    v,  Smizer,     i    Sneed    (Tenn.) 

check  of  a  third  party  for  the  amount  501. 

of  the  debt,  which    was   payable  to  As  to  what  is  evidence  of  the  agree- 

bearer,  and  not  indorsed.    The  credit-  ment.     Van  Eps   v,  Dillage,    6  Barb. 


or  kept  it  36  days  before  presenting 
it,  and  when  presented  the  bank  had 
failed,  and  payment  was  refused.  The 
drawer  had  no  funds  in  the  bank  at 
the  time  he  drew  the  cheque,  but  the 
president  testified  that  it  would  have 
been  paid  if  it  had  been  presented  be- 


(N. 


Roberts   v.    Fisher,  53 


Y.)   344; 
Barb.  (N.  Y.)  69;  s.  c,  43  N.  Y.  159; 

s.  c,  3  Am.  Rep.  680. 

The  surrender  of  the  old  note  will 

not  raise  a  presumption  that  the  new 

note  was  taken  as  absolute  payment; 

especially  if  the  creditor  would  there* 


fore  suspension.     There  was  no  agree-     by  lose  some  security  which  he  held 


ment  that  the  cheque  should  be  re 
ceived  as  payment.  Upon  its  dis- 
honor, the  cheque  was  returned  to  the 
debtor  and  by  him  to  the  drawer,  who 
promised  to  pay  the  amount  to  the 
debtor.  Held^  not  to  be  a  payment. 
Mordis  v,  Kennedy,  33  Kan.  408;  s.  c, 
33  Am.  Rep.  169. 
It  is   held  by   the  English    courts 


for  the  debt.  Hessr.  Dille,  23  W.  Va. 
90;  Olcott  V,  Rathbone,  5  Wend.  (N. 
Y.)  490;  Winsted  Bank  v.  Webb,  39 
N.  Y.  335;  s.  c,  100  Am.  Dec.  435 ; 
Welch  V.  Allington,  33  Cal.  322; 
Moses  V,  Trice,  21  Gratt.  (Va.)  556; 
s.  c,  8  Am.  Rep.  609;  Wade  v. 
Thrasher,  10  Smed.  &  M.  (Miss.)  358. 
Compare    2    Parsons    on   Notes    and 
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Bills   (2nd  ed.)  203;   DenniB  v,  Wil-  desired  payment,  and  upon  its  request* 

liams,  40  Ala.  633;  Anderson  v.  Hen-  ing  a  draft  for  the  amount,  M.  £  Ca 

shaw,    2    Daj    (tonn^    272;    Wood-  delivered  to  it  their  sight  draft  on  a 

bridge  v.  Skinner,  15  (Jonn.  306;  Liv-  New  York  bank,  took  up  the  coupons, 

ingston   v,  Radcliff,  6  Barb.  (N.  Y.)  immediately  charged  them  to  the  ac- 

201 ;  Waydell  f.  Luer,  3  Den.  (N.  Y.)  count  of  the  countv  treasurer  as  paid, 

410;  Arnold  r.  Camp,  12  Johns.  (N.  and  afterwards  delivered  them  up  to 

Y.)  409;  s.  c,  7  Am.  Dec.  328;    Neflf  him.    At  the  time  of  the  transaction 

T-.  Clute,  12  Barb.  (N.  Y.)  466.  M.  &  Co.  were  insolvent,  but  had  on 

Where  the   new   note  is   that  of  a  hand  money  sufficient  to  pay  the  cou- 

third  person  not  previously  bound  for  pons,  and  would  have  paid  them  but 

the  debt  the  taking  theteof  and  the  for  the  election  of  the  bank  to  take  a 

surrendering  of  the  old  note  will, /riiita  diUft.    The  draft  was  never  paid,  and 

/*««>,  discharge  the  old  note  and  release  before  its  return  to  the  bank  M.  &  Co. 

the    maker    from     personal     liability  failed.       I/eid^     that     the     authority 

thereon.     But  where  the  debt  is  a  lien  of  M.  &  Co.  was  limited  to  payment, 

on   land  of  which  the  maker  of  the  and    the    bank    having  accepted   the 

new  not^  has  become  the  purchaser  draft  in  lieu  of  money,  did  so  upon  its 

and  assumed  the  debts  as  a  part  of  the  own  responsibility,  and  as  against  the 

consideration  therefor,  the   taking  of  county,  the  transaction  constituted  a 

the   new   note  and   surrender  of   the  payment.      (Indig    v.    National   Citj 

old  will  not  extinguish  the  lien  nor  be  Bank,  80  N.   Y.   xoo,  and  Turner  Vm 

regarded   as  a  payment  of  the  debt.  Bank  of  Fox  Lake,  3  Keyes  (N.  Y.) 

will  release  the  maker  from  his  per-  425,  distinguished.)     People  v.  Crom* 

sonal  liability  on  the  old  note.     Hess  well,  102  N.  Y.  477 ;  reversing  s.  c,  38 

V.  Dille,  23  W.  Va.  90.  Hun  (N.  Y.)  384. 

Where  the  accommodation  indorser  A* receipt  stating  that  the  note  was 
of  a  note  gave  a  new  note  to  the  '^payment  in  full  to  date,"*'  is  not  con- 
bolder  for  the  amount  of  the  original  elusive.  Howard  r.  Jones,  33  Mo.  583; 
note,  but  left  the  latter  in  the  hands  Johnson  r.  Weed,  9  Johns.  (N.  Y.) 
of  the  holder  as  securitv,  this  did  not  310;  s.  c,  6  Am.  Dec.  279;  Elwood  t», 
constitute  a  payment  oJ  the  original  Deifendorf,  5  Barb.  (N.  Y.)  398;  Mul- 
note.  East  River  Bank  r.  Butter-  don  r.  Whitiock,  i  Cow.  (N.  Y.)  290; 
worth,  45  Barb.  (N.  Y.)  476.  s.  c,  13  Am.  Dec.  533 ;  Glenn  r.  Smith, 

Receipt  of  a  note  for  a  part  of  the  2  Gill.  &  J.  (Md.)  493;  s.  c,  20  Am. 


debt  and  cash  for  the  balance  is  prima 
facie  payment  of  the  debt.    Phelan  t. 
Crosby,'2  Gill.  (Md.)  462. 


2  uiii.  s  L  ( MO.)  493 ;  s.  c,  20  Am. 
Dec,  452;  Berry  r.  Griffin,  10  Md,  27; 
s.  c,,  69  Am.  Dec  123;  Mosely  v, 
Floyd,  31  Ga.  564;  Swain  v.  Fraxier, 


Where  a  debtor  offered  to  his  cred-  3c  N.  J.  Eq.  326 ;  Butts  v.  Dean,  2  Met. 

itor  to  give  to  him  in  payment  of  his  (Mass.)  76;    s,  c,   35  Am.  Dec.  389; 

account,  either    the   note  of  a   third  Feamster  v.  Withrow,  12    W.  Va.  61  x. 

person  at  once  or  the  cash  at  an  early  Compare  Bonnell  r.  Chamberlain,  26 

day,  and  the  creditor  said  he  would  Conn.  487;  Dogan  r.Ashby,  i   Rich, 

take  the  note,  which  was  thereupon  (S.  Car.)  36;    Day  r.  Thompson,    65 

delivered  to  him,  and  he  credited  it  to  Ala.  269 ;  Wheeler  v.  Schroeder,  4  R. 

the   debtor,  this  discharged  the  debt.  I.  383;  Im  re  Hurst,  i  Flip. (U.S.)  46a. 

St.  John  r.  Furdy,  i  Sandf.  (N.  Y.)  9.  Where  a  note  of  a  third  party  is 

If  it  affirmatively  appears  that  the  g^ven  to  a    creditor,  and  it  is  sp>eci- 

note  was  neither  given  nor  received  in  ally    stated   in    the   receipt   that    the 

piiyment,   the   fact   that   the  creditor  amount  when  collected  is  to  be  cred- 

credited  the  note  to  the  debtor  in  his  ited  on  a   certain   note   held   by   the 

books  will  not  alter  the  rights  of  the  creditor,  this   does   not  constitute  an 

parties,     Follett  r.  Steele,  16  Vt.  30U  absolute  payment.     Hoknes  r.  LykinS| 

M.  &  Co.  were  the  legal  depositaries  50  Mo.  399. 
of  the  moneys  belonging  to  Westches-  Plaintiff  received  in  payment  of  a 
ter  county  applicable  to  the  payments  debt  due  from  defendant  an  order  on 
of  its  county  bonds,  and  funds  suffi-  the  latter's  agent.  Upon  presentation 
cient  to  pay  the  interest  coupons  on  of  the  order  the  agent  gave  his  cheque, 
said  bonds  had  been  deposited  with  which  plaintiff  accepted  and  executed 
them  by  the  county  treasurer.  The  a  receipt  in  full.  Held^  that  the  cheque 
Port  Chester  Savings  bank  held  cer*  ha>*ing  been  dishonored,  def end- 
tain  coupons  which  it  presented  to  M.  ant  was  still  liable.  Ocean  Co.  «• 
ft  Co.    The  latter  asked  how  the  bank  Ophelia,  11  La.  Ann,  a& 
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\p)  Third  Party. — ^The  rule  is  the  same  whether  the  debtor 
gives  his  own  note  or  that  of  a  third  party.*     If  the  note  of  a 

But  it  has  been  held  that  such  a  re-  demands  between  the  parties.    Lake 

ceipt  is  prima  facte  evidence  that  the  v,  Tysen,  6  N.  Y.  461. 

note  was  taken  in  payment.    Palmer  1.  Brown  v,  Olmstead,  50  CaL   i6a ; 

V.    Priest,   i    Sprague    (U.    S.)    512;  Tobey  r.  Barber,  5  Johns.  ( N.  Y.)  68 ; 

Davenport    v,    Schram,  9  Wis.   119;  s.  c,  4  Am.  Dec.  326;   Ely  v,   James, -^  "y^ 

Stephens  v,  Thompson,  28  Vt.  77.  123  Mass.  36;  Appleton  v.  Kennon,  19 

Where  a  collecting  agent,  upon  pre-  Mo.  637;  Commiskey  f.  McPike,  20  Mo. 

senting   a   draft,    received  from    the  App.  82 ;  Fleig  v.  Sleet,  43  Ohio  St  53 ; 

drawee  his  cheque  on  a  local  bank  for  s.  c,  54  Am.  Rep.  800 ;  Spear  v.  Atkin- 

the  amount  and  surrendered  the  draft,  son,  i  Ired.  (N.  Car.)  262;   Kilpatrick 

whicla  was  thereupon  by  the   payee  v.  Home  Bldg.  &  Loan  Assoc,  119  Pa. 

stamped  **pald,"  this    is   not    such  a  St.  30.     Compare  Wright  v.  Temple, 

payment  as  to  discharge  the  drawer  if  13  La.  Ann.  413. 

payment  of  the  cheque  is  refused  on  The  fact  that  the  creditor  did  not  re- 
due  pTesentment.  Turner  v.  Bank  of  quire  his  debtor  to  indorse  the  third 
Fox  Lake,  4  Abb.  App.  Dec.  (N.  Y.)  party's  note  is  prima  facie  evidence 
434.  that  he  agreed  to  take  it  in  payment. 

The  surrendering  of  the  note  and  Breed  v.  Cook,  15  Johns.  (N.  Y.)  241; 

tearing  off  the  maker's  name  upon  re-  Whitbeck  v.  Van   Ness,  11  Johns.  (N. 

ceiving  a  cheque  for  the  amount  is  not  Y.)  409;  s.  c,  6  Am.  Dec.  383 ;  where 

conclusive  that  the  cheque  was  taken  the  English  and  American  cases  are 

inpayment    Heartt v.  Rhodes,  66  111.  reviewed;    Union    Bank   t;.  Smiser,    x 

351.  Sneed  (Tenn.)  501. 

Where  one  holding  an  account  for  The  reverse  of  this  is  the  settled  doc- 
wages  against  a  steamboat  took  the  trine  of  the  Pennsylvania  courts.  Hun- 
note  of  the  owner,  indorsed  by  a  third  ter  v,  Moul,  98  Pa.  St.  13 ;  s.  c,  42  Am. 
party  as  security,  and  bearing  a  higher  Rep.  610,  where  the  Pennsylvania 
rate  of  interest  than  the  account  bore,  cases  are  cited.  See  Hunt  v,  Higman, 
these  facts,  with  other  circumstances  70  Iowa  406;  Susquehanna  Fertilizer 
tending  to  show  a  purpose  to  take  the  Co.  v.  White,  66  Md.  444 ;  s.  c,  59  Am, 
note  in  extinguishment  of  the  debt,  Rep.  t86. 

were  held  to  destroy  his  lien  on  the  A  debtor  offered  to  his  creditor  the 

boat.    Risher  v.  The  Frolic,  i  Wood  note  of  a  third  party  in  payment  only, 

(U.S.)  92.  and  not  as   collateral.     Ttie    creditor 

The  uict  that  the  note  of  a  third  afterward  obtained  the  note  from  the 

party  was  taken  by  the  creditor  and  clerk  of  the  debtor,  who  was  unauthor- 

entered  upon  his  books  as  a  payment  ized  to  deliver  it.     Held,  that  this  con- 

of  the  debt,  is  not  conclusive  that  it  stituted  a  payment,   and  the  creditor 

was  Uken  as  absolute  payment     Brig-  will  not  be  permitted  to  show  that  he 

ham  V.  Lally,  130  Mas.  485.  did  not  intend  to  take  it  in   payment, 

The  Imrtleii  of  proof  is  on  the  party  and  did  not  give  the  debtor  so  to  un- 

asserting    the    payment.    2   Pars,  on  derstand.     Burlington  Gas  light  Co.  v. 

Contr.  756;    Susquehanna    Fertilizer  Greene,  23  Iowa  508. 

Co.  V,  White,  66    Md.    444;  s.  c,  59  Where   the  debtor    assigns   to    the 

Am.  Rep.   i86;  Geib  v.  Reynolds,  35  creditor  the  note  of  a  third  party,  not 

Minn.  331 ;  Randlet  t»,  Herren,  20  N.  due,  on  account  of  the  debt,  and  the 

H.  102;  Whitney  v,  Goin,  ao  N.  H.  creditor  take -judgment  by  confession 

354;    Hutchinson  v.  Swartsweller,  31  for  his  whole  claim,  it  will  be  presumed 

N.  J.   Eq.   205;  Tyner  v.  Stoops,    11  that  the  agreement  was  that  he  should 


I.  c,  23  Am.  Rep.  531 ;    Feamster  v,  money  to   be  remitted  by   post  office 

Withrow,  12  W.   Va.  6x1.      Compare  money  order  or   by    check,    and    the 

Smith   V.   Bissell,  2    Greene    (Iowa)  debtor  sent  the  check  of  his  private 

379;  Burrow  v.  Cook,  17  Iowa  436.  bankers,  as  he  had  been  accustomed  to 

In  New  Tork  the  giving  and  receiv-  do,  and  received  from  his  creditor  a  re- 

{■f  of  a  promissory   note   Is    prima  ceipt  therefor,  this  was   held  to  be  a 

/«n>  evidence  of  a  settlement  of  all  payment,  though  the  bankers  failed 
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ire  the  check  wu  pretented.     Mc-  dormint  putnen   not   known  to   the 

ih  V.Howard, 3 Up. Can.  App. Rep.  creditor.     Nichols  v.  Cheairt,  4  Sneed 
{Tenn.)  3*9. 

here  the  creditor  takes  the  Indi-  After  the'  diuolutlon  of   «  firm,  one 

lal  note  of  one  o(  two  joint  debtors,  of  the  partners  adjusted  ■  note  againat 

other  is  not  discharged,  in  the  ab-  the  firm  by  giving  «ome  mone;   and  a 

e  of  an  express  BETeement  to  that  noteofa  third  party  in  pari   parment. 

:t.     Bowcra  v.  Still,  49  Pa.  St,  65 ;  and  his  own   individual   note   for   th« 

>llenberger  v.  Sheldonridge,  49  Pa.  the  balance,  upon  receipt  of  which  th« 

I3;  Nightingale  v.  Chafee,  11  R.  1.  creditor  gave  up  the  firm  note.    Htid 

%.  c,  13  Am.  Rep.  53:.  £bat  the   firm   note   was  eitinguished, 

iking  a  bill  from  a  new  firm   does  and   no   action   could  be    mainUiuad 

t«r  it  discbarge    the  old     firm,  against  the   other     partners     therein. 

icele/w.   Greenwood,   i    T.   &   F.  Waydell  i.,  Luer.j  Den.  (N.   Y.)  410. 

Comfort  Murray    v,    Gouvemeur,    s 

tter  the  dissolution  of   a  partner-  Johns.  Cas.  <N.  Y.)  438;  s.  c.f  i  Am. 

the  liquidating  partner,  without  Dec.  177. 
knowledge  of  his  co-partner,  gave  One  of  several  makers  of  a  note 
firm  note  to  a  creditor  of  the  part-  makes  an  arrangement  with  his  co- 
hip,  under  an  agreement  that  it  makers  by  which  provision  is  made  for 
lid  eiUnguish  the  debt.  Utld,  the  payment  ot  the  note,  and  means  are 
■"'•■•■■•"  a  payment,  though  both  put  into  hia  hands  for  that  purpose. 
eously  supposed  that  the  Thereupon  he  takes  up  the  note,  pay- 
r  partner  would  be  bound  by  the  ing  \  part  of  the  amount  in  cash  and 
note.  Fowler  v.  Richardson,  3  giving  his  own  note  tor  the  balance, 
Ml  (Tenn.)  S08,  which  is  accepted  by  the  holder  and 
here  a  partnership  Is  dissolved  the  original  note  given  up.  Heldy  that 
one  of  the  partners  takes  the  as-  the  original  note  was  paid,  and  the  ma- 

and    assumes   the   obligation*   of  kers  thereof   discharged.    Livingston 

firm,   a    new    note   given  by  the  v.  Radcliff,6  Barb.  (N.  Y.)  aoi.     Com- 

lining  partner  and  his  wife,  for  the  pare  Van  Ep  o.  Dlllaye,  6  Barb.  <N. 

■ose  ot  extending  an  old  one  is  not  Y.)  344. 

yment  of    the    firm     debt.     Van  Where  a  firm  agreed   to  settle  their 

en  I'.  Kline,  64  Iowa  180.   See  also  accoufit  by  note,  and   after  the   disso- 

?'.  Patterson,  49  N.  J.  L.  6i3.  lution  a  partnership  note  was    given 

here  the  creditor  of  a  firm  accepts  by  the  remaining  partner,  such  note  Is 

*■  note  executed  by  a  part  only  oi  not  a  payment,  if  the  other  Mrtner  re- 

nemben  of  the  firm,  and  gives  up  pudiatei 

>ld  note,  while   this  fact  doe*   not  ipeod  « 

a  legal   presumption     that     the  45  Mich.  137. 

1*  extinguished,  and   the   remain-  A  bank,  holder  ot  a  note,  accepted 

lartners  discharged  from  liability^  In  renewal  thereof  a  new   note   signed 

t  is  entitled  to  great  weight   with  by  one  new  maker,  and  from  which  two 

ury.     Powell  f .  Charless,  34  Mo.  of  the  former  makers   were   dropped. 

Lindtey  on  Partn.  454.  Upon  obtaining  knowledge  that  one  ol 

Vermoui  it  i»  held  to  be  a  »ati«-  the  signatures   to   the   new   note  waa 

on  otthe  debt.  Stephens  v.  Thomp-  forged,  the  bank  brought  suit  thereon, 

18  Vt.  77.     But  in  England  it  has  obtained  judgment  against  one  of  the 

held  that  an  agreement  to  accept  parties.  Issued  execution  and  obtained 

lability  of  a  portion   of  the   part-  a  part  otthe  money.     Held,  that  these 

in  tieu   of  the   whole   is   without  facts  amounted  to  a  payment  and  dis- 

ideratlon.     Lodge  v,  Dicas,  3  B.  St  charge  of  the  first  note.     Bank  ofCom- 

611:  David  V.  Ellice,5B.&C.  196.  monwealth  v.  Ray,  7  J.  J.  Marsh.  (Kj.) 

■omfrr  Thompson  v.  Pereival,  3  373. 

E  Ad.  969;   Hart  V.  Alexander,  3  Where  before  maturity  of  a   note   a 

I.  &  W.  ^.  part  ot  the  debt  Is  paid  and  a  new  note 

here  the  surviving  partners  nve  a  la  executed  for  the  residue  by  the  debt- 

lissoTy  note  for  an  account  due  by  or,  with   an   express   agreement   that 

irm,  it  does  not  constitute  a  pay-  the  old   note   should   be   surrendered, 

t  unless  agreed  to  be  ^received  as  this  operates  as  a  payment  ot  the  old 

.    Thompson  v.  Briggs,  38  N.  H.  note.     Whether  such   would    be    the 

l.each  r.  Church,  1$  Ohio  St.  169.  effectifthe  transaction  had  taken  place 

such  a  note  will  not  discharge  alter  the  maturity  ot  the  first  note, 
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third  party  is  expressly  accepted  as   payment,  it  will  discharge, 
even  a  judgment  debt.^ 

{c)  Where  there  is  evidence  of  a  course  of  dealing 
between 'the  parties  in  which  cheques  are  uniformly  accepted  as 
cash,  such  evidence  tends  to  rebut  the  presumption  of  a  condi- 
tional  payment,  and  raises  a  question  of  fact  which  should  be 
submitted  to  the  jury  * 

seems  to  be  doubted.    Bantz  v,   Bas-  note  to  a  third  person  in  settlement  of 

nett,  la  W.  Vai  772.  the  debl,  this  is  primafacit  a  payment 

A  creditor,  by  taking  the  note  of  an  of  the  original  debt.  Kalston  r.  Wood, 

agent  for  the  debt  of  the  principal  with  15   111.   159;   s.  c,  58  Am.    Dec.    604; 

knowledge  of  the  latter's  liability,  dis-  Smalley  v,  Edej,  19  111.  207 ;  Leake  v. 

charges  the  principal.    Ames  Packing  Brown,  43  111.  372.    And  where   the 

etc.  Co.  V,  Tucker,  8  Mo.  App.  95.  debtor  executes  a  written   promise   to 

Where  the  creditor  of  a  corporation  pay  money  to  "A  or  B"  in    settlement 

received  from  the  president  part  cash  of  a  debt  due  from  the  promisor  to  A, 

and  the  balance  in  a  note  at   30  days,  this  is  a   payment  of  the   debt  to  A. 

made  by  a  firm  of  which  the  president  Parker  v,  Osgood,  4  Gray  (Mass.)  456. 

was  a  member,  and  gave  a  receipt  for  As  to  the  effect  of  taking  a  note  in- 

the  entire  amount  of   the   debt,   this  dorsed  by  a  third  party  for  a  sum  less 

does  not  constitute  a  payment  unless  it  than  the  debt,  see  infra^  Partial  Pay^ 

was  so  expressly   agreed  at  the   time,  ments.    See  also  Winslow  v,  Hardin, 

although  the  president  was  at  the  time  3  Dana  (Ky.)  543. 

largely  indebted  to  the  company,  and  1.  Witherby  v.  Mann,  11  Johns.  (N, 

was  subsequently  credited  by  the  com-  Y.)  518;   New   York   State    Bank   v, 

pany  on  account  as   having  paid  the  Fletcher,  5  Wend.  (N.  Y.)  85;    Dogan 

whole  sum   due  to   the  creditor,  the  v,  Ashbey,  i  Rich.  (  5.  Car.)   36;    Day 

corporation  not  having  been   actually  v,  Stickney,  14  Allen  (Mass.)  255.     See 

prejudiced  by  the  transaction.     Higby  also,  Howe   v.  Buffalo  etc.  R.  Co.,  38 

V.  New  York  etc.  R.  Co.,  3  Bosw.   (N.  Barb.  (N.  Y.)  124.     And  compare  Mor- 

Y.)  497;  s.  c,  7  Abb.  Pr.  (N.  Y.)  259.  riss  v,  Harvey,  75  Va.  726.     So  if  the 

Defendants  were  owners  of  a  ship,  note  is  the  joint  note  of  the  debtor  and 

of  which  A  was  ship's  husband.     Plain-  a  third  party.   Clark  r.  Pinney,  6  Cow. 

tiff  furnished  supplies   for  the    ship,  (N.  Y.)  298. 

charging  them  to  the  "ship  and  own-  2.  Briggs  t/.  Holmes,  118  Pa.  St.  283; 

ers,"  theje  being  no  evidence  that  he-  s.  c,  4  Am.  St.  Rep.  597.    To  like  effect, 

knew  who  the  owners   were.     A  gave  Benneson  r.  Thayer,  23  111.  374. 

plaintiff  his  note  for  the  amount,  tak-  Just  before  the  maturity  of  a  negoti* 

ing  from  him  a  receipt  in  full,  and  de-  able  note  payable  to  A.   H.   D  &   Co. 

fendants,  not  knowing  how  A  had  set-  the  makers  applied  to  A.  H.  D.  to  per- 

tied  with    plaintiff,  settled    with    A  mit  them  to  draw  a  draft  on  D.  &  E.,  a 

ag  if  he  had  paid  plaintiff.    A  became  firm  In  which  A.  H.  D.  was  a  partner, 

insolvent  and  the  note  was   not  paid,  for  the  amount  of  the  note,  said  draft  to 

It  was  held  that  the  note  did  not  con-  be  payable  in   90  days.     D,    for    the 

stitute  a    payment,    and     defendants  firm  of  D.  &  E.  agrees  that  this  may  be 

were  liable  for  the  supplies  furnished,  done  for  the  accon^odation   of  the 

Johnson  V.  Cleaves,  15  N.  H.  332.  See  makers  of  the  note,  the  latter  proposing 

also  Mjildon  v,  Whitlock,  i   Cow.  (N.  to  take  up  the  note  with  the  draft,  and 

Y.)  290;  s.  c,  13  Am.  Dec.  533.  to  pay  the  draft  at  its   maturity.     Ac- 

Where  the  note  of  a  third  party  is  cordingly  the  draft  was  drawn  payable 
taken  before  maturity  in  payment  of  a  in  90  days.  The  makers  of  the  note 
debt,  the  knowledge  on  the  part  of  the  and  drawer  of  the  draft  had  the  draft 
creditor  that  the  debtor  was  insolvent,  discounted  by  the  bank  which  held  the 
and  that  the  maker  of  the  note  was  note  for  collection.  Thereupon  the 
also  her  creditor,  would  constitute  no  bank  surrendered  the  note  to  the  ma- 
defense  to  a  suit  on  the  note  by  the  kers,  and  sent  the  amount  thereof  to 
endorsee.  Flower  v.  Noble,  38  La.  A.  H.  D.  &  Co.,  the  owners  of  the  note. 
Ann.  938.  The  makers  of  the  note,   immediately 

Where  the  debtor,  at  the  request  of  upon  its  surrender  to  them,  sent  it  to 

the  creditor,  executes  his  jiegotiable  D.  &   E.,  the  firm    upon  which  tht 
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PA  YMENJ". 


PAjmtat  lif  Vot«i  otai 


(rf)  A  CHEQUE  given  in  payment  and  afterward  paid  becomes 
a  valid  payment  as  of  the  date  of  its  receipt.^ 

{e)  Worthless  CheoXje  or  Note. — Payment  by  a  worthless 
cheque  or  note  is  no  payment.* 

draftVas  drawn.  The  drawers  of  the  Mass.  353;  People  v.  Howell,  4  Johns, 
draft  failed  to  paj  it  at  maturity,  ac-  (N.  Y.)  396;  Central  City  Bbnk  v. 
cording  to  their,  promise,  and  it  was  Dana,  3a  Barb.  <N.  Y.)  296;  Syracuse 
paid  by  the  drawees,  D.  &  E.  There-  etc.  R.  Co.  v,  Collins,  3  Lans.  (N.  Y.) 
upon  A.  H.  D.  &  Co.,  the  payees  of  29;  Patton  v.  Ash,  7  S.  &  R.  (Pa.)  116; 
the  note,  paid  to  D.  &  E.  the  full  amount  Emerine  v.  O'Brien,  36  Ohio  St  491. 
of  the  draft,  D.&  E.  re-transferring  the  See  also  McLaughlin  v,  Blount,  61 
note  to  A.  H.   D.   &   Co.    Held,  that    Ga.  168. 

this  was  not  a  payment  of  the  note.  Though  the  party  paying  was  at 
but  an  extension  of  it  for  90  days,  and  the  time  ignorant  that  it  was  worth- 
its  payment  might  be  enforced  by  A.  less.  Offut  v.  Bank  of  Kentucky,  i 
H.  D.  &  Co.  Hopkins  f.  Detwiler,  35  Bush  (Ky.)  166;  Semmes  v,  Wilson, 
W.  Va.  734.  5   Cranbh   (C.    C.)    285;    Roberts   v. 

1.  Hunter  v,  Wetsell,  17  Hun  (N.  Fisher,  43  N.  Y.  159;  s.  c,  3  Am.  Rep. 
Y.)  135;  s.  c.,  84  N.  Y.  549;  s.  c,  38  680.  Com/are  Murdock  v.  Coleman, 
Am.  Rep.  544.    See  also,  same  case,     i  La.  Ann.  410. 

5^  N.  Y.  375 ;  15  Am.  Rep.  508.  Sec  Though  the  note  of  a  third  party  be 
also,  on  the  question  of  the  effect  of  a  expressly  accepted  as  payment,  yet  if 
check  as  payment,  Henry  v,  Conley,  the  maker  thereof  was  insolvent  at 
48  Ark.  267 ;  Comptoir  D'^Escompte  de  the  time,  and  this  fact  was  unknown  ' 
Paris  V.  Dresbach,  78  Cal.  15;  Phil-  to  both  parties,  there  is  no  payment 
lips  V.  Bullard,  58  Ga.  256;  Mullins  v,  Roberts  v,  Fisher,  43  N.  Y.  159;  s.  c. 
Brown,  32  Kan.  312;  Borne  v.  First    3Am.  Rep.  680. 

Nat  Bank,  123  Ind.  78;  United  States  Where  defendant,  by  a  charter 
V,  Thompson,  33  Md.  575;  Good  v,  party  agreed  that  the  freight  should 
Singleton,  3^  ^finn.  340;  Overman  v,  be  paid  partly  in  cash  and  partly  by 
Hoboken  City  Bank,  30  N.  J.  L.  61 ;  approved  bill,  and  the  owner,  without 
Johnson  v.  Bank  of  North  America,  5  apprising  the  defendant,  took  a  bill 
Robt.  (N.  Y.)  554;  Smith  v.  Miller,  from  his  agent,  the  consignee,  which 
6  Robt  (N.  Y.)  413;  Kelty  v.  Second  was  dishonored,  this  did  not  discharge 
Nat  Bank,  52  Barb.  (N.  Y.)  328;  the  defendant  Ta^rlor  v.  Briggs,  M. 
Syracuse  etc.  ,R.   Co.    v.    Collins,    3     &  M.  28. 

Lans.  (N.  Y.)  29;  Smith  v.  Miller,  But  where  the  note  of  a  third  pcr- 
43  N.  Y.  171;  Gloversville  Bank  v,  son  is  given  and  accepted  as  payment. 
Wells,  79  N.  Y.  498;  Bernheimer  v.  without  fraud  on  the  part  of  the 
Herrman,  44  Hun  (N.  Y.)  no;  debtor,  it  will  extinguish  the  debt, 
Flynn  v.  Woolsey  (Supreme  Ct),  thoueh  it  turn  out  afterwards  that  at 
10  N.  Y.  Supp.  875;  Olcott  V,  Erwin  the  time  the  maker  of  the  note  was  an 
(Supreme  Ct),  9  N.  Y.  Supp.  71 ;  absconding  insolvent,  which  fact  wag 
Tiddy  v,  Harris,  101  N.  Car.  589;  unknown  to  the  parties.  Heiden- 
Holmes  v,  Briggs,  131  Pa.  St  333,  25  heimer  v,  Lyon,  3  E.  D.  Smith  (N. 
W.  N^C.  (Pa.)  255;  Washington  Nat     Y.)  54;  Long  v.  Spruill,  7  Jones  (N. 

Car.)  96.  Comfare  (raloupeau  v, 
Ketchum,  3  E.  D.  Smith  (N.  Y.)  175. 
Otherwise  if  such  acceptance  is  in- 
duced by  fraudulent  misrepresenta- 
tions on  the  part  of  the  debtor. 
Hoopes   T'.   Strasburger,  37   Ind.  390; 


Gas  Co.  r.  Johnson,  123  Pa.  St  576; 
Lingenfelter  v,  Williams  (Pa.  i»7), 
9  Atl.  Rep.  653;  Larue  v.  Cloud,  22 
Gratt  (Va.)  513;  La  Fayette  Co. 
Monument  Corp.  v.  Magoon,  73  Wis. 
627. 


8.  Peoria  etc.  R.  Co.  v,  Buckley,  s.  c,  1 1  Am.  Rep.  538. 
114  111.337;  Taylor  v.  Thompson,  61  Where  the  signature  of  the  maker 
N^  H.  156;  Walker  v.  Tatum,  Ga.  was  forged,  the  note  cannot  be  re- 
Dec,  pt  2,  161 ;  Wright  r.  Lawton,  garded  as  payment,  though  the  payee 
7  Conn.  167;  Warriner  v.  People,  74  supposed  it  to  be  genuine.  Goodrich 
11.  346;  Kephart  v.  Butcher,  17  Iowa  v,  Tracy,  43  Vt  314;  s.  c,  5  Am.  Rep. 
240;    Vallier  v.  Ditson,  74  Me.  553;  281. 

Dennie  t;.  Hart,   2  Pick.  (Mass.)  204;  Where  the   note  of  a  third  party 

Holmes  v.  First  Nat  River  Bank,  126  given   in  payment  was  void  because 
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(/)  Note  Negotiated. — If  the  note  is  negotiable,  and  has 
been  actually  negotiated  by  the  creditor,  and  has  passed  beyond 
his  control  so  that  it  cannot  be  produced  on  the  trial  for  the 

given  for  a  gambling  conBlderatlon,  the  fact  that  it  was  fbr  a  patent  rieht. 

an  action  maj  be  maintained  for  the  was  not  written  on  its  face,  as  the  law 

value  of  the  goods  sold  without  having  requires.    Held^  that  the  note  should 

attempted    to  collect  the  'note  from  not  be    deemed    paprment;  that    the 

the  maker.    Beard  v.  Brandon,  9  Nott.  original    debt  remained    in    force  as 

&  M.  (S.  Car.)  i03.    So  where  the  note  though  no  note  had  been  given.    Gra- 

is  void  for  usury.     Meshke  v.  Van  ham's  Estate,  14  Phila.  (Pa.)  38a 

Doreo,  16  Wis.  319 ;  Lee  v.  Peckham,  If   the    drawer    of   a    cheque    has 

17  Wis.  383.  neither  funds  nor  credit  in  the  bank 

If  the  note  of  a  third  person  given  in   which  the    cheque    is    drawn,  its 

in  pajment  of  a  pre-existing  debt  is  acceptance  bj  th6  creditor  does  not 

non-enforcible  by  reason  of  an  afi;ree-  constitute    a     payment,    no     matter 

ment  between  the  maker  thereof  and  whether    the  act  of  the  debtor  was 

the  debtor,  the  creditor  may  recover  fraudulent  or  bona  fid^m    And  there  is 

on  the  original  consideration.    Torrey  no   difference  in  effect  whether  the     * 

V,  Baxter,  13  Vt.  453.  cheque  is  drawn  by  the  debtor  or  a 

And  if  the  debtor  appropriates  the  third  person.  Fleig  v.  Sleet,  43  Ohio 
fund  out  of  which  a  cheque  given  St.  53;  s.  c,  54  Am.  Rep.  800.  See 
by  himself  or  his  agent  is  to  be  paid,  also,  Tobey  v.  Barber,  5  Johns.  (N. 
and  thereby  causes  it  to  be  dishonored,  Y.)  68 ;  s.  c,  4  Am.  Dec.  336 ;  Com- 
be cannot  claim  that  the  receipt  of  miskey  v,  McPike,  30  Mo.  App.  83. 
such  cheque  by  the  creditor  constit  A  collecting  agent,  upon  presenting 
tuted  a  payment.  Atkinson  v,  Minot,  a  draft,  receives  a  cheque  on  a  local 
75  Me.  189.    See  also,  Thayer  v.  Peck,  bank  and  surrenders  the  draft  to  the 

?3  111.  357 ;  Loughnan  v.  Barry,  5  Ir.  drawee,    who    thereupon    marks     it 

Lep.,  C.  L.  538.  "paid."     Upon  presenting  the  cheque 

Where  the  debtor  offers  in  payment  payment  is  refused.    Held^  not  to  con- 

of  his  debt  cash  or  a  cheaue  on  his  stitute  a  payment.    Turner   v.   Bank 

banker,  and  the  creditor  chooses  the  of  Fox  Lake,  4  Abb.   App.  Dec.   (N. 

latter,  the  debt  is  not  discharged  if  the  Y.)   434;  affirming  33  How.  Pr.  (N. 

cheque  is  dishonored  on  due  presenta-  Y.)  399.    To  the  same  effect,  Jorbitt 

tion,  though  the  banker  fails  with  a  v,  GouAdry,  39  Barb.  (N.  Y.)  509. 

large   account  on    his    books  to  the  In    an   Illinois  case    the  following 

credit  of  the  debtor.     Everett  v.  Col-  facts  were  relied  on  to  prove  payment : 

Una,  3  Camp.  515.  The  debtor  called  on  the  cashier  of  a 

The  holder  of  a  cheque,  payment  of  bank  and  made  an    agreement  with 

which  had  been  refused  for  want  of  him  to  answer  his  cheque  for  $8,000. 

funds,  passed  it  to  his  vendor,  stating.  The    understanding    was     that     the 

in  answer  to  inquiries,  that  there  was  money  was  not  to  be  drawn  from  th,e 

nothing 'wrong  about  it.    Held,  that  bank  on  the  cheque,  but   when   the 

the  suppression  of  the  facts  consti-  debtor's  cheque  en  the  bank  should  be 

tuted  a  fraud  on  the  vendor,  and  his  presented,  the  cashier  was  to  tell  the 

receipt  of  the  cheque  did  not  extln-  holder  that  it  was  good.    After  this 

guish  the  debt    Martin  v.   Pennock,  arrangement,  the  debtor  drew  a  cheque 

2  Pa.  St  376.  fov  $§,000  in    favor  of  the  agent    of 

Where  the  creditor  receives  notes  the  creditor  on  the  bank  in  question, 

of  a  third  party  guaranteed  by  the  and  when  the  agent  presented  it  at 

debtor,  he  cannot  maintain  an  action  the  bank  he  was  informed  that  it  was 

on  the  original  indebtedness  because  good,  though,  as  a  matter  of  fact,  the 

of  false  representations  of  the  debtor  debtor  had   no   funds    in  said    bank. 

as  to  the  solvency  of  the  maker,  if  he  The  agent  did  not  ask  for  payment  of 

has  taken  no  proper  steps  to  rescind  the  cheque,  but  immediately  made  a 

the  contract,  and  has   not    tendered  new  loan  to  the  debtor  of  the  exact 

back  the  notes.    Williams  v,  Ketchum,  amount  of  the  debt  at  a  lower  rate  of 

31  Wis.  433.  interest.    Held,  that  the  original  debt 

A  sold  to  B  a  patent  right,  and  re-  was  not  paid.    Woodbum  v.  Wood-                                 I 

ceived  therefor  B*8  note,  void,  because  bum,  115  111.  437. 
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of  being  cancelled,  the  creditor  cannot  sue  on  the  original 

action.* 

HERE  CAN  BE  NO  RECOVERY  ON  THE  ORIGINAL  CAUSE  OF 

without  producing  the  note  at  the  trial  for  cancellation.* 

les  V.  Wheeler,  8  Cow.  (N.  v.  Deuar,  ao  Mo.  App.  569;  Berttaux 

Iwood  V.  Diefendorf,  5  Barb.  v.  Dillon,  10  Mo.  App.  603;  Brewster 

198,  408   (in  which   the  pre-  v,   Boura,  S  Ctl,  501;  Street  v.  Hall, 

clsiona  are  cited);    Wallace  ag  VL  165.    Compart  Lee  t'.  Fontaine, 

Mason  (U.  S.)  336,343;  Mc-  10  Ala.  75s;  s.  c,  44   Am.  Dec.  505; 

Carrfngton,    35    Ala,    698;  Trotter  f,  Crockett,!  Port,  (Ala.)  401; 

Hopkins,   6   Cush.   (Ma»».}  Holm 
:e  ^.  Brown,  43  111.  37a;  S  " 

'ioneer  Co-operative  Co.,  . .     .....     ...  _  .,  j_,  , _. 

1.    c,    58    Am,    Rep.  Wj;  Dixon,  31   Vt,4so;  s,  c,  76  Am.  Dec 

'.    Atwood,     u     Ohio      St.  130,     See  Meyer  v.  Hunelce,  6;  Barb. 

(S:  Y.)  30^ 

the   note    la   produced   and  What  will  excuse  the  production  of 

be  delivered  up,  the  creditor  the  note,  »ee  Miller  v.   Lumsdin,    16 

on   the  original  debt.     Zer-  111,   161;   Morrison  v.  Weltj,   18  Md. 

lUon,  8  Gush.  (Maes.)  436;  169;   Matthews  i>.  Dare,  ao  Md.  348; 

I  v.Whitnej,  6  Grar  (Mass.)  Hays  v.  McClurg,  4  Watti  (Pa.)  453; 

ton  V.  Mayo,  114  Mass.  179;  Widders  v.  Gorton,  36  L.  J^  C.  P.  165; 

Bourne,  56  Me.   161 ;  Torrey  i  C.  B.,  N.  S.  576. 

13  Vt.  453;  Winated  Bank  The   creditor  has  his  choice  to  sne 

39  N.  Y.  315 ;  ».  c.,  100  Am.  on  the  note  or  the  original  cause  of 

Compare  Lanata  v.Bayhl,  action.     Holmes  f.  De  Camp,  i  Johns, 

n.  339,  (N.  Y,)  34;  s.  c,  3  Am.  Dec.  393;  An- 

the  creditor  takes  a  note  tn  gel  v.   Fulton,  8   Johns.  (N,  Y,}  149; 

which  he  indorses  and  gets  Smith  v.  Lockwood,  10  Johns.  (N.  Y.) 

d  at  a  bank,  the  original  debt  366;  Burdlck  v.  Green,  15  Johns.  (N. 

inguished  if  the  creditor  is  Y.)  347. 

>  take  up  the  note  at  its  ma-  Where  the  creditor  receives  a  note 
lean  v.  Dufresne,  3  S.  ft  R.  and  indorses  and  delivers  it  to  a  third 

^  party,  and  the  indorsee  recovers  judg- 

a     negotiable     promissory  ment  against  the  maker,  which  judg- 

1  for  a  pre-eiisting  debt,  but  ment  ia  unsatisfied,  he  cannot  recover 

iny   agreement  that  it  shall  on  the  original  consideration,  though 

a  payment,  is  assigned,  in-  he  produces  the  note  to  be  canceled,  - 

blank,  together  with  other  unless  be  shows  that  the  judgment  Is 

3f  the  party  so  taking  it,  to  satisfied,  or  that  the  title  to  the  note  Is 

;e  for  the  benefit  of  his  cred-  again  in  him.    Teaz  -v.  Chiystie,  a  E. 

vill  not  prevent  an  action  In  D,  Smith  (N.  Y,)  6ai,- 

ot  the  assignor  on  the  orig-  But  it  is  held  in  Maatachtttttia  that, 

Lyman  -u.Bank  of  U.  S.,  13  where  a  party  had  received  two  prom- 

S.)  335.  Issory  notes,  under  an  agreement   to 

ir  a  provisional  payment  has  release  a  demand  when  they  should  be 

verted  into  an  absolute  [My-  paid  at  maturity,  caused  one  to  be  dis- 

Ihe  subsequent  conduct    of  counted  and  took  it  up   after  protest 

r  must  be  determined  from  for  non-payment,  and  prosecuted  thei 

lircumstances    of    the    case,  other  to  judgment,  but  received  noth- 

V.  Cunningham,  3   Brock,  ing  on   either,  he   was   not   debarred 

o.  from  suing  on  the  original   cause  of 

creditor   receives  a   cheque,  action  upon  tendering  In  court  the  dls- 

ad  of  having  It  cashed,  pro-  counted  note  and  an  assignment  of  th« 

>  be  certified,   this   will  dis-  judgment     Lord  v,  BlgeTow,  ta4Masfc 
le  debtor.     First  Nat.   Bank  i8c. 

yi   N.  Y.  350;  s.  c,  II   Am.  Where  a  note  Is  taken  in  payment 

and  Is  lost,  but  not  destroyed.  It  will 

!r  v.   Lumsden,   16  111.   i6t;  discharge   the  debt,  even  though  the 

V.  Dajr,  37  111.  46 ;  Scbepflin  creditor  offers  to  Indemnify  the  debtor 
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{h)  Right  of  Action  Suspended.— The  taking  of  a  note  for 

a  debt,  whether  such  note  is  negotiable  or  not,  operates  to  sus- 
pend the  right  of  the  creditor  to  sue  on  the  original  cause  of  action 
until  after  the  maturity  of  the  note.^ 

against  any  claim  on  the  note.     Wood-  A  creditor  took  from  his  debtor  an 

ford  V.  Whitel^,  M.  &  M.  517.  order,  on   a  third   person   for  a  sum 

1.  Story  on  Sales  (4th  ed.),  kk  219,  which  the  debtor  stated  would  be  due 

237.    And  see  cases  cited  under  last  in  a  few  days.     Whereupon  the  cred- 

head.     Higgins  v.  Wortell,  18  Cal.  330;  itor  took  from  the  person  on  whom  the 

Smith  V.  Owens,  21  Cal.  11;  Brown  v.  ordej  was  drawn    his    notes    for    the 

Cronise,  ai  Cal.  386;    Hornbrooks  v.  amountof  the  order,  payable  in  six  and 

Lucas,  24W.  Va.493;  g.c.,49Am.Rep.  nine  months.    Held,  that  he  thereby 

277;  Happy  V.  Mosher,  48  N.  Y.  313;  made  the  debt  his  own,  and  that  he 

Stuart  v.  Cawse,  c  C.  B.,  N.  S.  737;  5  could  not,  in  case  the  notes  were  not 

J"Ia^-?-°5o;  28L.  J.,  C.  P.  193.  paid,    look    to    his    original     debtor. 

The   right  to  sue  for  rent    is    sus-  South  wick   v.  Sax,  o  Wend    (N    Y  ^ 

pended  by  the  taking  of  a  note  there-  122.                                                 v    .       .y 

for;  such  a  debt  doe3  not  differ  in  this  In  another  case  In  the  same  State  it 

respect  from  a  simple  contract  debt,  was  held  that  a  draft  drawn  on  a  third 

Hornbrooks  v,  Lucas,  24  W.  Va.  493 ;  person  by  the  debtor  in  favor  of  the 

8.  c,  4^  Am.  Rep.  277.    See  Lewis  v.  creditor,  under  an  agreement  that  it 

Lozee,  3  Wend.  (NY.)  79.  .hall  be  in  full  satisfaction  of  the  debt 

And  It  may  constitute  a  payment  if  when  paid,  is  a  prima  facie  payment 

the  creditor  has  so  acted  in  reference  of  the  original  debt.    And  to  rebut  the 

to  It  that  it^  value  to  the  debtor  has  presumption  in  an  action  in   tlie  orig- 

been  destroyed.    McCrary  v.  Carnng-  nal  debt,  the  creditor  must  show  dili- 

^°i?^    i?'  ^'  Thomaaon  v.  Cooper,  gence  to  obtain  payment  and  notice  of 

51;   r.^^'       ""  wk"'  f '°°*t?  »  ^**-  non-payment,  or  he  must  show  an  ex- 

386,  Cochran  v.  Wheeler  7  N   H.  202;  cuse  for  non-presentment  and  produce 

»,  c,  26  Am.  Dec.  732 ;  Kenniston  v.  the  bill  at  the  trial   to  be    canceled, 

n    7*  i  1^  «     •   ^IV\    Whitcher  v.  Dayton  v.  Trull,  23  Wend.  (N.^Y.)  34c. 

Pft  M^'•  ^'  ^-  "■  ^ii^^^^P""*"  4:L^°^^'  So,  too,  if  the  creditor  has  Veceiied 

I!\;J't  1^^^"'  ^y'*^^^''^-^i?°™**'  a  cheque  from  the  debtor,  he  cannot 

AnfK  /t  ^\^'  S^'^R!'"  ^-   ?J?T"'  '•«*"'■"  5t  *"d  «"«  o«  the  original  cause 

^  w'  ^^'^      '  Mehlberg  v.  Tisher,  of  action, .without  having  firit  demand- 

jP^^'a-*  I     *    .         ,  ed  payment  of  the  cheque  unless  he  can 

If  the  creditor  neglects  to  enforce  show  that  no  injury  has  resulted  to  the 

^e  note  until  "ghts  have  sprung  up  debtor  from  his  failure  to  present  the 

in  favor  of  third  parties,  the  note  will  cheque.      Bradford  v.   FoiL   70   Barb 

be  held  to  a>n8titute  a  payment   Lear  (N.  Y.)  203.    See  same  case,  38  N.  Y. 

K !         '  ^^  ?^.^*!l.^5^:t.  ,  '^'    Syracuse  etc.   Co.  t;.  Collins,   i 

tn  1     V!^!''*"''"*  "  **^.*^*  ''^^^  **  Abb.  N.  Ca8..(N.  Y.)  47;  Stevens  t;. 

to  conMitute  a  payment  if  it  proves  Park,  73  111.  ^87.  ^'  ' 

collectible,  the  creditor  is  bound    to         Where  a  second  note  is  taken  in  oav- 

Zl^tTl  O^^lt^^^''^^'"''''^^^     '"^"i  ^^  ^  P"-  not:,1hl  hoIdVr'^^u^st 
colect    Re    Onimette,    1    Sawy    (U.  •  use  due  diligence  to  collect  it  before 

A   ♦v.^       u        r  .  ^^  ^*"  bring  his  action  on  the  first 

A  the  maker  of  a  note    sent  to  the     note;    and    such    diligence    must    be 

f hil  ;  ^  r^ISf  ">  """^^  ^""^  ?  P****^  ^"^     «ho^"  °"  the  trial.    Gordon  v.  Price, 
the  note  of  a  third  party,  indorsed  by     10  Ired.  (N.  Car.)  78c.  <  ' 

tuJ  Av   ^'^?"*'^^\.,  **""   """^^  ^^^         Compare  Martin  v.  Pennock,  2  Pa. 
bolder  delivered  to  his  attorney,  who     St.  376 

^i^^l^'JffVl!*  ,°*«^""f X'  .^"t  ^id  pot  Where  a  note  of  a  third  person,  void 

olr^±K^  ^u  ^""^^  "Aif  ^^^^'-^t)^'  because  given  for  a  gambling  consid- 

four  months  afterward.     The  attorney  eration,  is  given  in  payment  of  iroods 

hen  wrote  A  that  the  creditor  refused  sold,  the  erf  ditor  mayTuT  for  the  va?ul 

^InoTu.t^Z'^T  ^^.'^*^^>^i?-     "^d    against    the    maker.      Beard^  t;. 
^l  note.    Held,  that  the  original  note     Brandon,  2  Nott  &  M.  (S.  Car.)  102. 

^rt,!^,^^"*''''^-    ^""^^    ""'    ^"^^-        A  creditor  who  takes  from  his  debt- 
woria,  125  Mass.  417.  or's  agent  on  account  of  the  debt  the 
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)  The  Indiana  courts  have  adopted  the  following  rules : 
.  That   Eaking  a  promissory  note  not  governed  by   the  law 
■chant,  by  the  creditor  from  his  debtor  for  an  existing  debt,  is 
apayment  of  thedebt,  unlessit  isisagreed  tobeby  the  parties, 

the  onus  of  proving  such  agreement  would  lie  upon  the  debtor. 
.  That  taking  a  bill  of  exchange  or  a  promissory  note  governed 
the  law  merchant,  by  tht  creditor  from  his  debtor  for  an  ex- 
ig  debt,  is  a  payment  of  the  debt,  unless  it  is  otherwise  agreed 
the  parties,  and  the  onus  of  proving  such  agreement  would  lie 
in  the  creditor, 
ind  these  rules  are  held  to  apply  whether  the  paper  is  that  of 

debtor  or  of  some  third  party.^ 

]ue  of  the  agent,  is  bound  to  pre-  der  to  M  by  a  boj  with  InBtructions  to 

it  lor  payment  within  a  reasona-  bring  it  back  if  it  was  not  paid.    M  put 

time,  and  if  he  fails  to  do   so,  and  it  in  his  pocket,  sod  claimed   that   he 

eaeon  of  the  delay  the  position  of  would  applj  it  on  an   indebtedness   of 

debtor  is  altered  for  the  worse,  the  plaintiff  to  him.     Held,  that   plaintiff 

;  is  extinguished,  though  the  debt-  was  bound   to  account  for  the  order, 

ivBs   not   a   party   to   the    cheque,  and  that  there  was  evidence  to  go  to 

ilcins  f.  Ware,  38  L.  J.  Exch.  147;  the  jury  that  he  accepted  it  in  payment. 

.  R.  Exch.  j68  ;  30  L.  T..  N.  S.  147.  Knott  v.  Whitfield,  99  N.  Car.  76. 

'here  a  precedent  liability  has  been  The  maker   of  a   note   gave  to   the 

>ended  or  released  by  the  accept-  payee  an  order  on  a  third  parly  which, 

;  of  a  note  indorsed  by  one  liable  when  collected,  was  to  be  applied  on 

he  former  demand,   plaintiff  can-  the  note.     The  payee  surrendered  the 

recover  on  the  primary   liability  order  to  the  person  on  whom  it  was 

lout  showing   the   same    etate   of  drawn,   receiving   from   him   his  own 

s  as  would   enable  him   to  recover  note  on   time  for  the  amount.     Held, 

the      indorsement.      Bradford    -v.  that  the  first  note  whs  paid  fro  tanlo. 

^erty,  11  Ala.  698.  Tuttle  ti.  Chapman,  10  Iowa,  437. 

:e  also  Phoenix  Ins,  Co.  v.  Allen,  FlalntlS,   the   holder    of  a   note   of 

iltch.  joi ;  s.  c,  S3  Am.  Dec.  756;  which  A  was  the  maker,  drew  an  order 

n  V.  Kerr,  31  Miss.  199.             •  on  A  for  a  certain  sum  In  favor  of  B, 

X  the  request  of  the  holder   of  a  which  order  was  accepted  b]r  A  and 

missory  note,  a  new  note  was  made  the  amount  thereof  Indorsed  upon  the 

indorsed  by  the  same  parties  as  note.  A  failed  to  pay  the  order,  but 
:he  old  note,  which  new  note  was  as  it  did  not  appear  that  it  had  ever 
I  to  the  holder  with  a  request  that  been  returned  to  plaintiff,  it  was  held 
retain  the  old  note.  No  notice  was  to  be  a  payment  pro  tanlo  of  the  note. 
;n  of  this  request,  nor  were  the  in-  Shaw  v.  Gookin,  7  N.  H.  16. 
sers  notified  of  the  non-payment  of  Where  the  creditor  gives  a  receipt 
new  note.  Held,  that  the  indors-  for  an  order  containing  the  words  "  to 
were  discharged. '  Sage  v.  Walker,  credit  it  when  paid."  the  original  debt 
lich.  421;.  will  remain  due  in  full  until  the  order 
he  reception  of  a  draft  as  condi-  is  paid.  Smith  i>.  Wood,  i  N.  1.  Eq.  74. 
al  payment  suspends  the  plaintifTs  If  a  note  is  accepted  as  absolute  pay- 
'Inal  right  of  action  till  the  draft  is  meni  of  a  bond  secured  by  mortage, 
lerly  presented  tor  payment  and  and  the  mortgagor  guaranties  its  pay- 
ment is  refused.  Phtenix  Ins.  Co,  ment,  the  non-payment  of  the  note  will 
Lllen,  It  Mich.  501;  s.  c,  S3  Am.  not  restore  the  obligation,  but  the 
,  756.  mortgagor  will  be  responsible  on  his 
laintiff,  being  a  creditor  of  defend-  personal  guaranty.     Shlpman  ti.  Cook, 

received  from  him  an  order  on  M  16  N.  J.  Eq,  Jji. 

the  amount,  which  plaintiff  testi-  See  Torrey  11.  Baxter,  13  Vt.  451. 

was  not  to  be  considered  payment  1.  Smith  v.  Bettger,  68  Ind.  354;  ■. 

sss  paid,  while  defendant  testified  e.,  34  Am.  Rep.  356. 

:  he  did   not  remember  any   such  The  reason  given  by  the  court  for 

erstanding.     Plaintiff  sent  the  or-  the  above  rules  is  that  "  when  the  deb^ 
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(>fe)  In  Massachusetts  aKd  Maine  the  doctrine  was  early  es- 
tablished that  the  taking  of  a  negotiable  security  is  prima  facie 
evidence  of  an  absolute  payment,  where  there  is  no  express 
agreement  to  the  contrary ;  and  this  rule  has  been  followed  in 
some  of  the  other  States.* 

or  gives  a  promissory  note  not  gov-  it  wc^uld  seem  in  Illinois,    Smaller  v, 

erned  by  the  law-merchant  for  an  exist-  Edey,  19  111.  207. 

ing  debt,  he  cannot  be  subjected  to  the  In  Rhode  Island  it  is  held  that  the 
payment  of  the  debt  twice,  for  the  mere  taking  of  a  draft  or  negotiable 
payment  of  either  the  original  debt  or  promissory  note  from  the  debtor,  on  ac- 
the  note  is  a  discharge  of  both;  but  count  of  a  pre-existing  debt,  does  not 
when  the  debtor  gives  a  bill  of  ex-  extinguish  the  debt.  But  if  the  paper 
change  or  a  promissory  note  governed  is  actually  negotiated,  this  fact  raises  a 
by  the  law-merchant,' and  it  should  /rinwi /«<:«>  presumption  that  the  par- 
pass  into  the  hands  of  an  innocent  ties. intended  it  to  be  a  discharge  of  the 
holder,  he  might  be  compelled  to  pay  debt.  This  presumption  may,  however, 
it,  either  as  maker  or  indorser,  notwith-  be  rebutted,  and  the  fact  that  a  lien 
standing  he  had  previously  paid  the  would  not  be  given  up,  or  a  security  for 
creditor  the  original  debt,"  the  debt  lost  or  abandoned,  raises  a  coun- 

This  is  followed  in  Nixon  v.  Beard,  terpresumptionwhichrebutsthatarising 

III  Ind.  137,  and  Johnson  v,  Moore,  from  the  negotiation  of  the  note.  Sweet 

113  Ind.  91.  V.  James,  2  R,1. 270.     See  also  Wheeler 

See  also   Thornton  v.  Williams,  14  v,  Schroeder,  4  R.'  I.  383;  Nightingale 

Ind.  518;  Gaskin  v.  Wells,  15  Ind.  253;  v,  Chafee,    11    R.  I.  609;  s.  c,  23  Am. 

Alford  T'.  Baker,  53  Ind.  279.  Rep.   531;  Dickenson   v.  King,  28  Vt. 

And  compare  Olvey  v.  Jackson,   106  378. 

Ind.    286;     Reider    v.    Nay,»  95    Ind,  In  South  Carolina  it  Is  held  that  the 

164.  legal  presumption  from  the  giving  of  a 

1.  Bark  Chusan,  2  Story  (U.  S.)  455;  note  is  that  all  precedent  indebtedness 

Kimball  v.  The  Anna  Kimball,  2  Cliff,  of  the  maker  is  covered  by  it.     Morse 

(U.  S.)  4;  Goodenow  v.  Tyler,  7  Mass.  v,  Ellerbe,  4  Rich.  (S.  Car.)  600. 

36;  s.  c,  5  Am.  Dec.  22;  Johnson  v.  As    to   rule   in    Pennsylvania^    see 

Johnson,  11  Mass.  359;  Reed  v.  Upton,  Plankenhorn   v.   Cave,  2  Veates  (Pa.) 

10  Pick.  (Mass.)  522;  s.  c,  20  Am.  Dec.  370. 

545;  Butts  V.  Dean,  2  Met.  (Mass.)  76;  The  giving  of  a  new  note  for  a  former 

s.  c,  35  Am.  Dec.  38^  Ilsley  v,  Jewett,  one  extinguishes  the  former.    Cornwall 

2  Met.  (Mass.)  168;  Tracy   v.  Lincoln,  v.  Gould,  4  Pick.  (Mass.)  444;  Huse  v. 

145 Mass. 357;  Varner  V.  Nobleborough,  Alexander,  2  Met.  (Mass.)  157. 

2  Me.  121;  s.  c,  11  Am.  Dec.  48;  Gil-  And  if  given   for  only  a  part  of  the 

more  v.  Bussey,  12  Me.  418;  Milliken  debt,  it  extinguishes  the  debt/r<7  tanto. 

V,  Whitehouse,  49  Me.  527;  Paine  v.  Ilsley    v,    Jewett,  2  Met.  (Mass.)  68; 

Dwinel,  53  Me.  ^2;  s.  c.  87  Am.  Dec.  Scott  v.  Ray,  18  Pick.  (Mass.)  360. 

533;  Bunker  v.  6arron,  79   Me.  62.     In  The  rule  applies  where  a  note  is  given 

the  last  two  cases  the  prior  decisions  for  an  amount  due  on   execution.     Day 

are  died sind  reviewed.     See  also  Snow  v,  Stickney,  14  Allen  (Mass.)  2^5. 

r.  Foster,  79  Me.  1J58;  Bigelowt».Capen,  If  the  payee  of  a  note  at  maturity 

145  Mass.  270;  Granite   Nat.  Bank  v.  takes  another  note  signed  by  persons. 

Fitch,   145    Mass.   567.     And   compare  some  of  whom  are  not  parties  to  the 

Canfield  v.  Ives,  18  Pick.  (Mass.)  253.  first  note,  and  retains  the  first  note,  no 

The  same  rule  obtains  in  Vermont,  presumption  arises  that  the  second  note 
Hutchins  V.  Olcutt,  4  Vt.  ^49;  s.  c,  24  was  taken  in  payment  of  the  first. 
Am.  Dec.  634;  Torrey  v.  Baxter,  13  Vt.  Woods  v.  Woods,  127  Mass.  141. 
4J2;  Dickinson  v.  King,  28  Vt.  378;  A  promissory  note  of  the  debtor,  or 
Collamert;.Langdon,29  vt.32;  Arnold  that  of  a  third  person  with  the  debtor's 
V.  Spraeue,  34  Vt.  402.  And  in  Louisi-  guaranty,  given  in  settlement  of  a  pre- 
ana.  Hunt  v,  Boyd,  a  La.  109.  And  existing  account,  is,  in  Vermont,  a  pay- 
in  Alabama.  Maynard  v,  Johnson,  4  ment  of  such  account,  unless  the  note  is 
Ala.  116.  And  Arhansas,  Camp  v.  unproductive  without  the  fault  of  the 
GiiUett,  7  Ark.  524;  Costar  v,  Dayies,  8  creditor.  If.  the  note  is  non-enforcible 
Ark.  213;  s.  c  46  Am.  Dec.  31  z.  And  so  by  reason  of  a    contract  between  the 
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lit  the  cases  are  numerous  in  which  this  presumption  is  held 
:  overcome  by  the  facts  and  circumstances  surrouuding  the 
saction  of  giving  the  note.  And,  as  a  general  rule,  and  in  the 
nee  of  express  agreement,  such  presumption  will  be  overcome 
would  deprive  the  creditor  of  the  benefit  of  a  security.* 

r  thereof  snd  the  debtor,  the  cred-  A  creditor   receiving  from  hit  debtor 

nay  resort  to  hit  original  demand,  a  draft  for  collection  with  direction*  to 

ij- !>.  Baxter,  13  Vt.  451.  pace  the   proceeda,   when    paid,  to  the 

Bunker   V.   Barron,  79  Me,  6j,  ciV-  debtor'i  credit,  negotiated  it  and  passed 

B  in   Maine,  Mastaciusttli  the  proceeds  to  the  credit  of  the  debtor. 


Woodwelt,  107 


Vtrmoitt;    Parham   Sewing   Ma. 

Co.  u.  Brock,  113  Mats.  '"- 

I.  Atlai  Nat.  Bi    ' 
lIio  Hutchinson 
t.509. 
e  preaumptioii  maj  be  rebutted  b^ 

of  concealment,  mlsappreheniion 
falmcH  In  giving  the  new  lecurltr. 
er  V.  Elliott,  i  CH«f.  (U.  S.)  63; 

V.  Brewater.  31  Vt,  516. 

lere  it  appears  that  the  note  was 

e  obligation  of  all  the  narties  who 


.  afterwards  obliged  to  paj'  llie 
same  at  Indorsee.  Httd,  that  the  debt 
had  not  been  satittied /ro  tanto.  Good- 
now  V.  Howe,  10  Me,  164;  •.  c„  37  Am, 
Dec.  46. 

So  if  ■  note  algned  bj  the  treasurer 
of  a  town  is  taken  in  parmeot  under  A 
tnlaapprehenaion  caused  b^  the  treas- 
urer himself,  it  will  not  be  considered  a 
payment     Atkinson  v.  Minot,  75  Me. 

The  presumption  will  not  be  enforced 
liable  for  the  original  debt,  or  If  againit  a  seaman  who  receive*  from  the 
ite  was  given  b_v  a  third  party,  the  owners  of  a  vettel  their  negotiable  note 
mption  may  be  rebutted  by  slight  for  his  wages.  Neither  the  claim  for 
nttancet.  Hudson  v.  Bradley,  1  wages  nor  the  lien  agalntt  the  vessel  will 
(U.  S.)  130.  be  extinguished  thereby,  unleas  it  is  dls- 

leie  A  sells  ^oods  to  B,  who  is  the  tinctly  staled  to  the  seaman  at  the  time 
of  an  undisclosed  principal,  C,  he  receives  the  note  that  such  will  be  it* 
:akes  the  note  of  B  In  ignorance  effect,  and  the  note  Is  accompanied  by 
le  is  the  agent  of  C,  the  presump-  some  additional  security  or  advantage 
hat  the  note  was  taken  in  payment  to  him  as  ■  conslderatloh  for  his  relin- 
utted,  and  A  may  resort  to  C  for  qulsbment  of  the  lien.  The  Betty  & 
"  V.Williams,  115  Mass.     Rhoda,  Dar.  (U.  S.)  in. 

But  in  order  to  rebut  the  presump- 
that  the  creditor  had  tton,  it  it  not  sufficient  to  show  that  the 
note  was  taken  by  the  creditor  under  a 
misappreheneion  of  the  rights  of  the 
parlies,  or  ignorance  of  whateffect  tak- 
ing  the  note  would  have  on  hit  rlghtt. 
To  have  tuch  effect  the  mitapprehen- 
»ion  muBt  arise  out  of  a  want  of  full 
knowledge  of  Che  facta.  Fowler  v. 
Ludw(g,34  Me.4?q.  See  Hedget.Mc- 
Quaid,  II  Cush.  (Mass.)  351. 

Where  a  trader  gave  to  a  merchant 
bond  with  surety  to  secure  a  present  in- 
debtednett  and  future  indebtedness  "for 
goodt  and  cash,"  this  it  tufficlent  to  au- 
thorUe   the  finding  of  a  jury  that  note* 

_..,   ..    J  ,,,    ..    given  from  time  to  time  by  the  trader  to 

dence  Hat  Mfg.  Co..  \l  Mast.  137;  the  merchant  were  not  intended  at  pay- 
'  Am.  Dec.  66;  Melledge  v.  Bot-  ment  for  goods  and  cash.  Shumway  v. 
-on  Co.,  5  CuEh.  (Mass.)  ijS;  i.c^  Reed,  34  Me.  560;  (.  c^  56  Am.  Dec. 
m,  Dec.  59;   Appleton   v.  Parker,    670. 

ay  (Mass.)  173.  Even  an  order  for  the  payment  of  lh« 

he  note  is  that  of  a  third  person,  money,  when  given  and  received  in  pay- 
taken  at  the  risk  of  the  .creditor,  ment,  extingulthet  the  original  claim. 
1  there  is  fraud  or  an  expreti  Govern  v.  Liltlefield,  13  Allen  (Mass.) 
ment  to  the  eontray.     Wiseman  v.     12\. 

iD,7  Maas.  i86  Whereadebtorezecutetaconditional 
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and  better  security  than  ine  note, 
I  not  be  presumed  that  he  Intended 
indan  such  security  and  rely  upon 
ite.     Mehan  v.  Thompson,  71  >Ie. 

lot  Intended  as  payment  it  will  not 
te  as  such.  Page  v.  Hubbard,  1 
[ue  (U.  S.)  335;  Vancleef  v.  Ther- 
,  3  Pick.  (Mass.]  11;  Watklns  v. 
S  Pick.  (Mass.)  523;  Jones  i>.  (Cen- 
II  Pick.  (Matt.)  115;  Thacher  v. 
nore,  c,  Mats.  399:  s.  c_  4  Am. 
61 ;  Greenwood  v.  Curtis,  6  Matt. 
\.  c,  4  Am.  Dec.  145;  Johnaon  v. 
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acceptance  of  an  order  drawn  on  him  payment  was  rebutted,  and  that  the  note 

by  the  creditor  in  favor  of  a  third  partj,  was  not  a  payment    Quimby  v,  Dur- 

such  order  does  not  operate  as  a  pay-  gin,  x 48  Mass.' 104. 

ment,  especially  if  it  1ms  afterward   sur-  In  Illinois  a  distinction  is  made  be- 

rendered  to  the  debtor  by   such  third  tween  a  debt  growing  out  of  an  account 

party  unpaid.     Bassett  v.  Safiborn,  9  and  one  arising  from  a  loan  of  money, 

Cush.  (Mass.)  58.  it  being  held  that  in  the  former  case  the 

If  the  new  note^  is  avoided  on  the  giving  of  a  promissory   note  is  frima 

ground  of  usurVf  it  does  not  constitute  facie  payment;  but  the  giving  of  a  note 

a  payment.     Thurston   v.   Percival,  i  for  money  borrowed  is  in   no  sense  a 

Pick.  (Mass.)  415;  Stebbins  v.  Smith,  4  payment     or    evidence    of     payment. 

Pick. (Mass.) 97, 100;  Ramsdell  v.  Soule,  Hoodless  v,  Reid,  112  111.  105. 

12  Pick.  (Mass.)  126;  Johnson  v.  John-  The  following  cases  in  addition  to 

son,  1 1  Maes.  359,  363.  those  cited  above,  will  be  found  to 

Where  a  negotiable  note  is  given  for  illustrate  the  doctrine  of  payment  by 

an  instalment  due  on  a  mortgage  note,  note : 

it  discharges  the  mortgage  pro  tanto,  Alabama, — Pickling  v.  Brewer,  38 

Fowler  v.  Bush,  31  Pick.  (Mass.)  230.  Ala.  685. 

Yet  the  question  is  one  for  the  jury.  Arkansas. —  Malpas    v,    Lowestine, 

Brown  v,  Scott,  51  Pa.  St,  357.  46  Ark.  552;    Newman  v,  Henry,  29 

Where   there  are  several  promisors,  Ark.  496 ;  Real  Estate  Bank  v,  Rawdon, 

all  equally  liable  for  goods  purchased,  a  5  Afk.  558 ;  Akin  v,  Peters,  45  Ark.  313 ; 

n^otiable  promissory   note  given  by  Pendergrass  v,  Hellman,  50  Ark.  261, 

one    discharges     the    debt    as    to    all.  Connecticut, — Bartsch  v,  Atwater,  i 

French   v,  Srice,  24  Pick.  (Mass.)  13.  Conn.  \409;    Stebbins   f.   Kellogg,  5 

See  also   Washburn  v.  Pond,  2  Allen  Conn.  265. 

(Mass.)  474.  Georgia, — Groverstein    v.     Brewer, 

The  presumption  does  not  apply  to  a  76  Ga.  763 ;  Mosclv  t'.   Floyd,  31  Ga. 

non-negotiable  note.    Bartlett  t;.  Mayo,  564;  Pritchard  v.  Smith,  77  Ga.  463. 

33  Me.  518;  Jose  v.  Baker,  37  Me.  465.  Illinois, —  Cheltenham      Stone     8l 

Where  the  new  note  is  given  in  an-  Gravel  Co.  v.  Gates  Iron  Works,  23 

other  State,  in  which  a  promissory  note  111.  App.  635 ;  Chisholm  v,  Williams, 

is  not  presumed  to  be  accepted  in  pay-  128  111.  IT5;  Petefish  v,  Watkins,  124 

ment,  it    is    a    question    for    the  jury  111.  384;  Pope  v,  Dodson,  58  111.  361. 

whether  crediting  the  new  note^on  the  Indiana, — Dick  v,  Flanagan  (Ind.), 

books  of  the  holder  is  evidence  of  its  23  N.  E.  Rep.  765;  Nixon  z>.  Beard,  iii 

acceptance    in  payment.    Connecticut  Ind.  137;  Godfrey  t'.  Crisler,  121  Ind. 

Trust  Co.  v.  Melendy,  119  Mass.  449.  203;    Hill  r.    Sleeper,    58    Ind.    221; 

A  haying  built  certain  houses  under  Weston  v,  Wiley,  78  Ind,  54. 

contract  with  B,  for  which  there  was  a  Iowa, — Bank  of  Monroe  v,  Gifford, 

balance  still  due  him,  and  for  which  he  79   Iowa  300;    Upton   v,   Paxton,    73 

had  a  mechanic's  lien  on  the  houses  and  Iowa  295 ;  Burlington  Gas  Light  Co. 

lot,  was  indebted  to  the  firm  of  H  &  T  z*,   Greene,  28  Iowa  289;    Quigley  v. 

on  account.     H  &T  requested  payment  DufTey,  52  Iowa  610. 

of  the  debt,  and  A',  replying  that  he  had  Kansas, — Bradley  v,  Harwi,  43  Kan. 

no  money,  a  member  of  the  firm  said  to  314. 

him:  "You  get  C's  note  for  thirty  days  Kentucky, — Jarmen  v,  Davis,  4  T.  B. 
and  we  will  take  that."  A  accordingly  Mon.  (Ky.)  115 ;  Greenwade  v.  Green- 
requested  C  to  give  a  note  paj'able  to  wade,  3  Dana  (Ky.)  495;  Proctor  v, 
H  &  T  at  thirty  days  for  $500.  C  said  Mather,  3  B.  Mon.  (Ky.)  353. 
that  he  had  no  dealings  with  H  &  T,  Louisiana, — Whitla  v,  Taylor,  6  La. 
but  would  make  a  negotiable  note  pay-  Ann.  480. 

able  to  the  order  of  A,  which  was  done.  Massachusetts, — C^iiimby  v,  Durgin, 
This  note  A  indorsed  and  delivered  to  148  Mass.  104;  United  States  v,  Rous- 
H  &  T.  A  never  gave  C  credit  for  the  maniere,  2  Mason  (U.  S.)  373;  Leon- 
amount  of  this  note,  and,  in  a  written  ard  t'.  First  Congregational  Soc,  3 
statement  of  credits  subsequently  ren-  Cush.  (Mass.)  462;  Amos  r.  Bennett, 
dered,  did  not  include  it,  but  gave*  C  the  125  Mass.  120;  Green  v,  Russell,  133 
following  receipt:  "Received  of  C  five  Mass.  536. 

hundred    dollars    on   house    account."  Maine, — Richmond    v,    Toothaker, 

Before  the  note  matured  C  failed  and  69  Me.    451 ;   Bangor  v,  Warren,  34 

the  same  was  not  paid.     Held^  that  the  Me.  324;  Parkhurst  v,  Jackson,  36  Me. 

presumption  that  the  note  was  taken  in  404 ;  Paine  v.  Dwinel,  53  Me.  53 ;  8.  c, 
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)  Goods  Sold  at  the  Time.— Where  the  note  of  a  third 

on  is  taken  in  payment  for  goods  sold  at  the  time,  and  not 

I  precedent  debt,  it  is  taken  at  the  risk  of  the  vendor.* 

HL  Dec,  533;  Gr*cnle«f  u.  mil,  31  Strobh.    (S.    C«r.)    135;    Pretcott    f. 

;6a:Sand/  River  Bank  v.  Miller,  Hubbell,  i  McCord  (S.  Car.)  94;  Bar- 

e.  137 ;  TItcomb  i>,  McADUter,  Si  rclli  v.  Brown,  i  McCord  <S.  Car.)  449. 

199;  17  Atl.  Rep.  315.  T-Msj.— Bell  v.  Boyd.  76  Tci.  133. 

feii^on.— Tiffany      v.      GlasRow  Utak. — Heath  v.  White,  3  Utah  474, 

h.  1890),  46  N,  W.  Rep.  131 ;  Ma-  r<r«(M<,— Hatch  v.  Barnum,  13  Vt 

r.  Warner,  43  Mich.  439;  Robert-  133;  b.  c,  «6  Am.  Dec.  59;  Surdaoi  v. 

I.  First  Nat  Bank,  41  Mich.  356.  Lyman,  36  Vt.  733;  Curtis  v.  Ingham, 

ttsisaiffi. — Gulon  v.  Dohertj,  43  »  Vt.   390;  Ornnby  v.  Fifield,  ^   Vt. 

538.  143;    Keyea  r.  Carpenter,  3  Vt.  309; 

fMOBW.— O'Bryan     v.    looes,    38  Hadley  r,  Bordo  (Vt.   1890),  19  AU. 

^pp.  90 ;   Matson  v.  Walther,  13  Rep.   476 ;   Rlcker   v,  Adama,   59  Vt. 

App.  J63;  Wiles  I".  Robinson,  80  154. 

(7.  West  Virginia.— Hoge  v.  Vintroux, 

ir^/onrf.— Hall  v.  Richardson,  16  11  W,  Va.  i ;  Drjden  v,  Stephens,  19 

J96;  I.e.,  77  Am.  Dec.  303.  W.  Va.  i. 

:6riii,ta.— Pastfwalk     t'.     Bollman  IfMcoitJiH.— First     Nat.     Bank     f. 

>.  1890),  45  N.  W.  Rep.  780.  Case,  63  Wis.  504. 

iw  Tor*.— Camming  -d.   Hacklej,  United  Slates.— l^jtaut   v.   United 

lins.  <N.  ¥.)  303;  Graham  r.  Ne-  States    Bank,    13    How.  (U.   S.)   335; 

(Supreme   Ct.),   8  N.    Y.    Supp.  Baker  v.  Draper,  i  Clifl.  (U.  S.)  420; 

Highland    Bank    v.   Dubois,   5  Benedict  i.  Majnard,  4  McLean  (U. 

(N.   Y.)  ^58;  Geller  v.  Seiias,  4  S.)  569;   Re  Clap.  3  Low.  (U.  S.)  336, 

'  Pr.  (N.  Y.),i03i  Glenn  r.  Bur-  J30;  Re  Hurst,  i  Flip.  <U.  S.)  463r 

,  37  Hun   (N.   Y.)  6oj;  Fuller  v.  And    the     (ollowing,    payment    by 

js  (Supreme  Ct.),  8  N.  Y.  Supp.  bill   of   eichange   or   draft:     Lolh  v. 

Downer  t/.  Carpenter,  i  Hun  (N.  Mothner   (Ark.  1890),   13  S.  W.  Rep. 

191;  Central  City  Bank  r.  Dana,  594;   Webster  v.   Howe  Machine  Co, 

arb.  (N.  Y.)  J96;    Auburn  City  54  Conn.  394;   Weaver   v.   Nlion,  69 

Bank  I'.  Hunsiker,  73  N.  Y.  353;  Ga.  699;    Scattergood  v.    Findlay,  so 

ill  r.  Loucks,6  Barb.  (N.  Y.)  470:  Ga.  415;   Alexander   v.  Byers,  19  Ind. 

ona  V.  Gavlord,  3  Johns,  (N.  Y.)  301;  Hodgen   r.   Latham,:33  !"■  3441 

Lewis  V.  Loiee,  3  Wend.  (N.  Y.)  Belleville  Sav.  Bank  r.  Bornman,  134 

Fisher  i-.   Mar>'in,   47   Barb.  (N.  III.  100;  10  N.  E.  Rep.  i;i;3 ;  Graham  f. 

I  ^9 ;  DIas  V.  Wanamaker,  1  Sandf.  S>-kes,  15  La.  Ann,  49 ;'  Smith  v.  Atlas 

<}.)  469.  Cordage   Co.,  41   La.  Ann.  i ;   Desca- 

•lu  y^f  j^v.— Corrlgan  v.  Trenton  dlllas  i'.  Harris,  8  Me.  J98 ;  Varner  t: 

iCon?  N"- J- Eq.  4^;   Fry  f.  Pat-  Nobleborough,    3    Me.   iii ;   11    Am. 

n,  49  N.J.  L.  613;  Sayre  i'.  Sayre,  Dec.  48;    Wallace   v.  Agry,  4  Mason 

J.  L.  S87.  <l.r.  S.)  343;  Wadllngton  v.  Covert,  51 

■«.   //«m/..*<Ve.— Wright  r.  Buck,  Miss.   631;    Hammond   v.   Christie,  j 

.  H.  6s6;  Exeter  Bank  v.  Gordon,  Robt.  (N.   Y.)    160;   Hall  v.  Stevenf, 

H.66.  116   N.  Y.  aoi;   21   N.   E.   Rep.   374; 

■.o.— Bank  of  Cadiz  i-.  Slemmons,  Wise  v.  Chase,  3   Robt.  (N.  Y.)   35; 

Ihio   St,  14J;  8.  c,  33  Am.  Rep,  Bright  t-.  ludson,  47  Barb,  (N.  V.ag; 

McKee  v.  Hamilton,  33  Ohio  St.  Ligon  v.  Dunn,  6  Ired.  (N.  Car.)  133; 

ihinkle    v.    First   Nat.   Bank,   13  Riddlesburg   Coal   &   Iron   Go's   Ap- 


peal, 114  Pa.  St.  58;  Connelly  v 


wwjry/riHifo.— Kemmerer's      Ap-  Kean,  64  Pa.  St.  113;  Alder  v.  Buck- 

loa  Pa.   St.  558;  Cake   v.   First  ley,  i   Swan  (Tenn.)  69;    Rugeley   f. 

Bank,  86  Pa.  S1.303;  Van  Haagen  Smalley,    13    Tex.   138;   Churchill   v, 

1   Mfg.   Co.'i   Assigned    Estate,   8  Bowman,  39    Vt.    518;    Thornton   v. 

Zo.  Ct.   Rep.  84;  Appeal  of  Kim-  Spotswood,  i  Wash.  (Va.)  143;  Hop- 

'  (Pa.   1886).  7  Atl.  Rep.  75;  Mc-  kins  v.  Detwiler,  35  W.  Va.  734:  Falr- 

Ir.  Durant,  134  Pa.St.  184.  fax   r.    Fairfax,  3  Cranch   C.   C.   35; 

*lk   Carolina.— AA^cr  i'.  Pringle,  Olvphant  v.  St.  Louis,  Ore  etc.   Co„ 

Car.  537 ;  Ex  farlr  Williams,  17  aSFed.  Rep.  739. 

»r.396;  Q^ackenbush  i',Miller,4  1.  1  Benjamin  on  Sales  (4th  Am.  ed.) 
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938;  Whitbeck  v.  Van  Ness,  ix  Johns,  government  afterwards  refused  to  re- 
(N.  Y.)  409;  5.  c,  6  Am.  Dec.  383.  deem  the  vouchers  in  full.  Wise  v. 
Explaining  Johnson  v.  Weed,  9  Johns.  Chase,  44  N.  Y.  337. 
310;  6  Am.  bee.  279.  And  reviewing  Where  notes  of  a  third  party  are 
the  English  and  the  prior  New  York  given  in  payment  for  property  sold, 
decisions.  Bulen  v.  Burroughs,  53  with  an  agreement  that  if  they  are  not 
Mich.  464.  And  see  Muldon  v,  Whit-  collected  the  purchaser  shall  make  up 
locit,  I  Cow.  (N.  Y.)  290;  8.  c,  13  Am.  the  deficiency,  this  constitutes  a  con- 
Dec.  533;  Rew  V.  Barker,  3  Cow.  (N.  ditional  payment  only.  Dodge  v, 
Y.)  272;  Noel  V.  Murray,  i  Duer  (N.  Stanton,  12  Mich.  408. 
Y.)  385;  Ferdon  r.  Jones,  2  E.  D.  One  of  the  owners  of  a  vessel,  act- 
Smith  (N.  Y.)  106;  Bach  v,  "Levy^  loi  ing  as  ship's  husband,  gave  his  note 
N.  Y.  511;  Davis  v,  Maltz,  57  Mich,  for  supplies  furnished  the  vessel,  and 
496;  Paine  v.  Smith,  33  Minn.  495;  took  a  receipt  in  full.  The  note  not 
Ellis  V,  Wild,  6  Mass.  321 ;  Salem  being  paid,  hel'd^  that  the  debt  was 
Bank  v,  Gloucester  Bank,  17  Mass.  i ;  not  extinguished  and  all  the  owners 
Lc  9  Am.  Dec.  iix  ;  Perkins  v,  Cady,  were  liable.  Schemerhorn  v,  LfOines, 
III  Mass.  318.  Compare  Owenson  r.  7  Johns.  (N.  Y.)  311;  Johnson  v, 
Mprse,  7  T.  R.  64.  Cleaves,  15  N.  H.  332.    See  also  King 

Unless  the  vendor    is    induced   by  v.  Lowry,  20  Barb.  (N.  Y.)  53*2.     Com- 

fraud  to  take   the   notes.    Wilson   r.  pare  Ames  Packing  etc.  Co.  v.  Tucker, 

Force,  6  Johns.  (N.  Y.)  110;  s.  c,  5  8  Mo.  App.  95. 

Am.  Dec.  195;  Whitbeck  v.  Van  Ness,  Where  a  bill  of  exchange  is  given 

II  Johns.  (N.   Y.)  409;  8.  c,  6  Am.  in  payment  of  goods  sold,  the  liability 

Dec.  383;   Pierce  v.  Drake,  15  Johns,  oi    the   purchaser   upon   the  original 

(N.  Y.)  475;  Allen  v,  Bantel,  2  Th.  consideration  is  extinguished,  and  he 

&C.(N.  Y.)  342;  Susquehanna   Fer-  is   liable  onlv   as    indorser.    The   in- 

tilizer  Co.  v.  White,  66  Md.  444 ;  s.  c,  solvency  of  the  acceptor  at  the  matu- 

59  Am.  Rep.  186 ;'  Bridge  vt  Batchel-  rity  of  the  bill,  together  with  the  fact 

der,  9  Allen  (Mass.)  394;  Farr  xk  Ste-  that    the    purchaser    had    previously 

vens,  26  Vt.   299;    Wemet  v.   Missis-  given  the  seller  notice  that  he  should 

quoi    Lime    Co.,    46  Vt.    458.     Also  resist    payment     of    the   bill   on    the 

cases  above  cited.    And  see  Slocomb  ground  that  the  goods  were  defective 

T'.  Lurtyi    I    Hempst.    (U.    S.)    431 ;  does  not  vary   the   rule.     Francia   r. 

Johnson  i\  Mechanics'  etc.  Bank,   25  Del  Banco,  2  Duer  (N.  Y.)  133;  Soffe 

Ga.  643.  7'.  Gallagher,  3  E.  D.  Smith  (N.  Y.) 

But  if  the  seller  has  been  induced  507.     See  also  Sellars  v.  Johnson,  65 

by  fraud  to  take  the  note,  he  cannot  N.  Car.  104. 

recover  for  the  goods    sold   without  In  general  when  the  obligation  of  a 

offering  to  return  the  note,  unless  he  third  party  is  received  from  the  debtor 

shows    that  it    is    absolutely    worth-  by  the  creditor  at  the  time  when  the 

less.    Estabrook  v,  Swett,   116   Mass.  debt  is  contracted,  the  presumption  is 

303.  that  it  was  taken  in  payment.    Youngs 

A  gave  to  B  in    payment   of   corn  v.    Stahelin,   34   N.  Y.  258;  Tqrry   z\ 

purchased  from  the  latter  the  cheque  Hadley,   27    Barb.  (N.    Y.)    192.     See 

of  C  on  a  bank   in  which    C  had  no  Darnall   v.  Morehouse,  36   How.    Pr. 

funds.    The  bank  suspended  before  B  (N.  Y.)  511;   Cole  t\  Sackett,  i  Hill 

presented  the  cheque,  which  he  there-  (N.  Y.)  516. 

upon  returned  to  A,  and  it  was  by  A  As  to  the  diflference  in  effect  be- 
returned  to  C,  who  agreed  to  pay  A  tween  note  of  the  purchaser  and  that 
the  amoant  thereof.  A  continued  to  of  a  third  person,  see  Gunn  v, 
have  dealings  with  C  until  the  latter  Bolckow,  44  L.  J.  Ch.  732 ;  10  L.  R., 
failed,  but  never  obtained  payment  of  Ch.  491 ;  32  L.  T.,  N.  S.  781. 
the  cheque.  It  was  held  that  A  was  Where  an  act  of  incorporation  re- 
still  liable  to  B  for  the  corn.  Mordis  quired  payments  to  be  made  in  money, 
T'.  Kennedy^  23  Kan.  408 ;  s.  c,  36  Am.  the  giving  of  a  promissory  note  does 
Rep.  169.  not  constitute  such  pavment.    Leighty 

Where  the  purchaser  agreed  to  pay  v,  Susquehanna  etc.  'turnpike  Co.,  14 

for  merchandise  in  government  vouch-  S.  &  R.  ( Pa.)  434. 

ers,  which  he   delivered  to  the  seller  The  purchase'*  of  a  horse  agreed  to 

and  took  a  receipt  therefor  expressed  give  the  vendor  in  payment  a  good 

to  be  ^\n  payment  of  said  bill,'*  this  and  collectible  note  of  a  third  person 

constituted    a    payment,  though    the  responsible  for  the  price.     He  after- 
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(«f)  Where  a  surety  pays  the  debt  of  his  principal  by  giving 
his  note  therefor,  this  is  such  a  payment  as  entitles  him  to  con- 
tribution from  his  co-sureties.* 

(«)  Executor,  etc. — A  promissory  note  given  by  an  execu- 
tor or  administrator  for  the  debt  of  the  decedent  does  not 
constitute  a  payment,  though  it  may  suspend  the  right  of  action 
oxx  the  original  debt  until  the  maturity  of  the  note.* 

^<>)  Certificate  of  Deposit.— In  the  absenct  of  a  special 
agreement  to  that  effect,  the  transfer  and  receipt  of  a  bank  cer- 
tificate of  deposit  does  not  operate  as' absolute  payment.* 

(/)  An  Order  on  a  third  party  for  the  payment  of  money, 
which  has  neither  been  paid  nor  accepted  by  the  party  on  whom 
it  is  drawn,  does  not  constitute  a  payment  of  a  precedent  debt."* 

w&rdit  ftcnt  the  vendor  the  note  of  one  that  the  lender  should  bear  the  loss, 

p,  and  the  vendor  laid   it  away,   re-  This  was  so  held,  notwithstanding  the 

marking  that  he  did  not  know  P.    At  fact  that  the  lender,  after  transferring 

the   maturitj  of  the   note   P  was  in-  the  certificate,  settled  his  account  with 

solvent,  and  the  purchaser  was   held  the  bank,  giving  the  bank  credit  for 

liable  for  the  price  of  the  horse.    Torry  the  amount  of  the  certificate ;  and  the 

x\  lladley,  27  Barb.  (N.  Y.)  102.  further  fact  that  complainant  made  an 

A  note  given  in   another  State  for  attempt  to  get  the  certificate  cashed 

g(K>ds  told  there  must  be  governed  by  before  its  maturity.  Burrows  v.  Bangs, 

the*  law  of  fhat  State  as  to  whether  54  Mich.  304. 

or    not    it    constitutes    a     payment.  Where  the  creditor  accepts  certifi- 
Pecker  t».  Kennison,  46  N.  H.  488.  cates  of  indebtedness  in  place  of  cash, 
X.  Stubbins  v.  Mitchell,  82  K7.  536.  in  payment  of    a  claim  against  the 
a.  Schoulcr's  Exec.  &  Adm.,  j  441 ;  government,  he  cannot  afterwards  re- 
Taylor  V.  Perry,  48  Ala.  240.  cover  the  difference  in  value  between 
8. 1 1  use  V.  McDaniel,  33  Iowa  406.  the  certificates  and  money.    Gibbons 
A  debtor  offered  to  the  creditor  a  v.  United  States,  2  Ct.  of  CI.  421. 
certificate  of  deposit  issued  to  and  in-  4.  Haines    r.   Pearce,  41   Md.  221 ; 
dorsed  by  the  foreman.    The  creditor  McNeil    f».    McCamly,    6   Tex.    163 ; 
declined  to  receive  it,  through  want  of  Rogers    v,    Shelburne,    42     Vt.     550. 
confidence    in     the    bank,    until    the  Compare    Farwell    v,    Salpaugh,    32 
debtor  declared  himself  to  be  good  for  Iowa  582. 

it,  and  promised  to  pay  it  in  case  the  An  order  for  money  constitutes   a 

bank  did  not.    The  next  day  the  bank  payment  if  accepted  as  such  in  the  ab- 

falled,  and  the  creditor  deposited  the  sence  of  fraud.     Harrison  v.  Hicks,  i 

certificate  in   court   in  a  suit  on  the  Port.  (Ala.)  423;  s.  c,  27  Am.  Dec.  638. 

original  debt.    Held^  that  the  certifi-  Where  the  debtor  gave  the  creditor 

cate  was   not  taken   in  payment,  and  an  order  on  a  third  party  which  was  to 

the  above  facts  constituted  no  defense,  be  considered  a  payment  in  case  the 

Leake  v.  Brown,  43  111.  372.  order  was  accepted,  and  the  party  on 

An  agreement    for   a    loan  having  whom  it  was  drawn  refused  acceptance, 

been  made,  the  lender  offered,  and  the  the  debt  was  not  extinguished,  even 

borrower  received,   instead    of    cash,  though  the  debtor  was  not  notified  of 

but  without  any  express  agreement  as  the    non-acceptance    of    the     order, 

to  whose  should  be  the  risk,  a  certifi-  Geiser  r.  Kershner,  4  Gill  &  J.  (Md.) 

cate    of    deposit,  post-dated.    Before  305 ;  s.  c,  23  Am.  Dec.  j66.    See  also 

maturity  of  the   certificate,  the  bank  Briggs  v.  Parsons,  39  Mich.  400. 

by  which  it  was  issued  failed.     Heid^  In     Vermont    the    delivery  by  the 

that  the  fair  inference,  from  all  the  at-  debtor  and  acceptance  by  the  creditor 

tendant   circumstances,  was    that  the  of  a  town  order  operates  as  a  satlsfac* 

borrower  received  the  certificate,  not  tion   of  the  debt,  and  the  remedy  is 

as  payment,  but  as  a  collateral  means  only    on    the    order.     Dalrymple    v. 

of  obtaining  the  cash   in   the    mode  Whitingham,  26  Vt.  345. 

most  convenient  to   the  lender;  and  So  in  Maine  unless  the  order  was 
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7.  The  giving  of  a  higher  leoority  constitutes  a  payment  of  a 

simple  contract  debt,  unless  it  is  otherwise  agreed  at  the  time.* 

utterlr   worthless    through    want    of  Marsh.  (Kj.)  503;  Chapman  v.  Coffin, 

authority.  Husseyr. Sibley, 66 Me.  192;  14  Gray  (Mass.)  454;  Waite  v,  Vose, 

8.  c,  32  Am.  Rep.  557.  62  Me.  184;  Olson  v.  Cremer,  43  Minn. 

If  a  city  warrant  is  to  operate  as  an  ex-  232;  Rice    v.    Dudley,  34  Mo.   App. 

tinguishment  of  a  judgment  debt  only  383;  Lupton  v.  Freeman  (Mich.  1890),' 

when  paid,  the  creditor  must  return  46  N.   W.   Rep.  1042;  Knox  v.   Ger- 

it,  or  oflfer  to  return  it,  -before  he  can  hauser,  3  Mont.  267 ;  Hoar  v,  Clute,  15 

proceed  by  execution.    New  Orleans  Johns.  (N.  Y.)  224;  Misscn  v.  Tucker, 

v.  Smith,  34  La.  Ann.  405.  i    Jones   (N.  Car.)   176;  Commercial 

But  the  party  receiving  the  order  Bank  v.  Bobo,  9  Rich.  (S.  Car.)  31 ; 

may  by  his  actions  preclude  himself  Graves  v,  Allen,  66  Tex.  589;  Good- 

from  recovering  on  the  original  debt,  rich  v.  Barney,  2  Vt.  422 ;  Finney  v. 

Sherwin  v,  Colburn,  25  Vt  613.  Edwards,  75  Va.  44;  Schierl  v,  Bau- 

Where-  a  party  rendering  services  mel,  75  Wis.  69. 
agreed  to  accept  in  part  payment  an        1.  2  Greenl.  Evid.  ( — ed.),  ^519;  Lee 

order  on  a  third  party,  who  accepted  v.    Green,    83  Ala.  491 ;    Gardner  v, 

the  order  and  was  in  good   credit  at  Hust,  2  Rich.  (S.  Car.)  608;  Chalmers 

the  time,  but  subsequently  failed,  this  v.  Turnipseed,  2X  S.  Car.  126;  Howell 

constituted  a  payment  for  the  services,  v,  Webb,  2  Ark.  360 ;  Rowe  v.  Collier, 

Besley  v,  Dumas,  6  111.  App.  291.  35  Tex.  Supp.  252.     Compare  Stamper 

An  agreement  to  take  it  in  payment  v,    Johnson,   3    Tex.  x  ;    Cumming  v, 

may   be    inferred    from  the   circum-  Hackley,  8  Johns.  (N.  Y.)  202;  Bailey 

stances.    Haines    v,  Pearce,   41    Md.  v,  Wright,  3  McCord.  (S.  Car.)  484. 
221 ;  Carpenter  r.  Murpheree,  49  Ala.        Where  the  bond  of  a  third  person  is 

84;  Knox  V.  Gerhauser,  3  Mont.  267.  received  in  part  payment  of  a  preced- 

As  to  agent's  authority  to   receive  ing  debt,  it  constitutes  payment  though 

note    or    cheque     in    payment,    see  the  obligor  was  insolvent  at  the  time. 

infra,  **  To  Whom  Payment  is  going  Muir  v.  Geiger,  x  Cranch  (C.  C.)  323. 
(0  be  Mader  It  Is  held  in  Dakota  that  the  giving 

Where  the  owner  of  a  bAildi ng  at  of  a  security,  either  by  mortgage  or 

the  request  of  the  original  contractor,  trust  deed,  is  not  payment  of  an  ante- 

and  before  any  ojje  has  attempted  to  cedent  debt  evidenced  by  note.    Star 

create  a  mechanic's  lien,  assumes  a  Wa^on    Co,   v.  Matthiessen,  3   Dak. 

legal  obligation  to  pay  sub-contractors  233. 

or  material-m6n  for  labor  or  material  ^       The  same  is  held  by,  the  Michigan 

used  in  the  erection  of  the  building,  as  courts.   Brown  v.  Dunclcel,  46  Mich.  39. 
by  accepting  orders  drawn  on  him  by        As    to    view    of    South     Carolina 

the  contractor  in  favor  of  such  parties,  courts  on  this  point,  see  Chewning  v,  ' 

this  constitutes  a  valid  payment  upon  Proctor,  3  McC^rd  Eq.  (S.  Car.)  11.   Of 

the  contract  to  the  extent  of  the  obli-  courts    of    New     York,     Coonley    v, 

gation  assumed.    Garrison  v.  Mooney,  Coonley,    Hill    &   D.  Supp.  (N.   Y.) 

9  Daly  (N.  Y.)  218 ;  Gibson  r.  Lenane,  312.     And  of  Massachusetts,  Dodge  v, 

94  N.  Y.  183.  Emerson,  131  Mass.  467. 

An  order  payable  at  sight  drawn  by        A  note  under  seal  given  for  an  ac- 
the  duly  authorized  agent  of  an  insur-  count  extinguishes  the  account.    Mills 
ance  company  upon  its  secretary  for  a  v,  Starr,  2  Baily  (S.  Car.)  359;  Robert- 
loss  under  a  policy  issued  by  the  com-  son  v.  Branch,  3  Sneed  (Tenn.)  506. 
pany,  and  received  by  the  assured  in        The  sealed  note  of  two  partners  ex-  - 
full  satisfaction  thereof,  will   operate  tinguishes  a  note  of  the  firm  for  which 
as  a  payment  even  before  its  presenta-  it  is  given.    Chalmers  v,  Turnipseed, 
tion   to    the    secretary.     Spooner   v.  3X  S.  Car.  126. 
Rowland,  4  Allen  (Mass.)  485.  To  same  effect  A»^erill  v.  Loucks,  6 

See  also  as  to  the  effect  of  an  order  Barb.  (N.  Y.)  19. 
as  payment,  Alabama  etc.  R.  Co.  v.        But  the  receipt  of  an  obligation  of 

Sanford,  36  Ala.  703 ;    McWilHams  v.  equal  dignity  does  not  extinguish  the 

Phillips,  71  Ala.  80 ;  Burgen  v.  Dwipal,  debt  Bowers  v.  State,  7  Har.  &  J.  (Md.) 

II  Ark.  314;  Preston  v.  Tones,  3  111.  33;  Clopper  v.  Union  Bank,  7  Har.  & 

App.  632;  Porter  v.  Walker,  i  Iowa  J.  (Md.)  92;  s.  c,  x6  Am.  Dec.  394; 

4S(S;  Palmeteer  v.  Gatewood,  4  J.  J.  Hartt/.Boller,  15S.&R.  (Pa.)i63;8.  c.» 
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rment  in  apeoiflo  utiolei  is  as  good  as  though  made  in  cash, 
t'as  the  agreement  of  the  parties  when  the  debt  was  con- 

'  and  the  creditor  may  receive  property  in  payment  of 
,  though  such  was  not  the  original  agreement.* 

''c.  536 ;  B*ll«7  V.  Wright,  3  or'i  right  to  demand  mbnej  ii  khaolute. 

S.  Car.)  484.  Church  tr.  Feterow,  »   P.  &   W.   (P«.) 

ity  it  not  eillnguiihed  merely  301. 

toitor"*  in  acceptance  of  anew  Where  notei  were  payable  In  grain, 

other  partiei,  tor  the  same  to  be  delivered  at  the  maker'*  milt  at 

tter   V.   McCoj,  16    Pe.   St.  matuiitj  hI  a  fixed  price,  and  the  ina- 

Ington  «.  Clark,  J  J.J.  Marsh,  ker   let   apart   a  tufficient   quantftj'  of 

See  alio  Hamilton  v.  Cal-  Krain  to  meet  the  note*,  the  property 

Datl.  (U.  5.)  410.  In  the  grain  wa*  charged  and  the  notes 

insurance  policiesare  lodged  were  jwid.    ZInn  c.  Rowley,  4  Pa.   SL 

:reditor  as  collateral  security,  l6<). 

ot  operate  as  a  payment  until  t.  Ralston  v.  Wood,  15  III.  t  i;g;  *.  c, 

y  is  actually   received  upon  jS  Am.  Dec.  604;   Smith  v.  Hobleman, 

>ugh   under  a  submission  to  ii  Neh.   50a;    Smith   v.   Whitfield,  67 

n  an  award  has   been   made  Tex.   134;   PhlHIpi  t>.  Afalo,  4   Man.  k. 

:rtaln  turn  is  due  on  them.  G.  846;  11  L.  J.,  C.  P.  49;  Breton  v. 

.IBord,  9  Ea«t  347;    i   Camp.  Cope,  Peake,  31. 

"Originally  payment  wa>  the  pcrform- 
a  note  is  given  for  public  se-  ance  of  a  promise  to  pay  money  at 
ayments  thereon  made  inpub-  the  (ime  and  in  the  manner  required  by 
ties  are  to  be  applied  accord-  the  terms  of  the  contract  Bui  It  hai 
beir  value  at  the  time  the  been  extended  to  Include  the  delivery 
\  are  made.  Thatcher  ti.  of  money  in  tatitraction  of  a  debt  after 
3  Root  (Conn.)  JO,  a  default  has  been  made  in  payment  ac- 
nan  v.  Howell,  144  Mas*.  66;  cording  to  the  terms  of  the  contract. 
'.  Ryon,  9  Tei.  405.  If  wood  is  delivered  and  received  as  a 
a  sale  is  for  cash,  and  securi-  payment  of  money  due  on  a  note,  it  I* 
h  are  void  or  prove  to  be  only  by  virtue  of  a  subsequent  and  In- 
taken  in  payment,  the  creditor  dependent  agreement  to  that  effect,  and  n 
and  recover  on  the  original  there  is  an  accord  and  satisfaction. 
F  action.  School  Town  of  And  the  agreement  by  which  the  ac- 
lo  V.  Grant,  104  Ind.  i68.  ceptance  of  the  wood  operates  as  a  sat- 

agrted   between    the  vendor  isfaction  of  the  contract,  and  the  delir- 

iee   of  land   that    the   cotton  ery   and   receipt   of   the   wood   under 

ereon  should  be  forwarded   to  this  agreement,  are   substantive   facts 

>r  to  be  by  him  sold   and   the  which   should  be  set  forth  in  the  an- 

applled  to  the  payment  of  the  swcr,"     Ulsch    v.    Muller,    143   Mats. 

money.     Held,  that  as  fant  as  379. 

■y*  arising  from  the  sale  of  the  If  a  bank  discounts  a  bHl  of  exchange 

me  into  the  hands  of  the  ven-  for  the  drawer  an  acceptance  of  a  con. 

ndebtedness  was  fro  lanto  re-  veyance  of  property  from  the  drawer  In 

d  ai  to  that  part  could  only  be  discharge  of  his  liability  while  the  pa- 

fth  the  consent  of  the  vendee,  per  Is  still  the   property  of  the  bank, 

V.  Whiting.  91  N.  Car,  6S3.  constitutes  a  payment  of  the  bill.     Wll- 

the  debt  is  to  be  paid  In   spe-  liams  n,  Jones,  77  Ala.  394. 

:1e*,  it   may  be  discharged  by  If  a  judgment  creditor  agree*  Jo  ac- 

lent  of  money.      Sessions   v.  cepl  a  specific  article  in  satisfaction  of 

h,  I  Root  (Conn.)   181;  Jones  the  judgment,  and  the  article  is  deliv- 

jck,  %  Mich.  N,  P.  87.  ered  to  him  and  accepted,  the  Judgment 

rdinarily,  the  debtor  has  the  i«    thereby    extinguished.      Brown    v. 

sither  to  pay  the  price  or  de-  Feeter,    7    Wend.    (N.  Y.)    301.     See 

articles.      Cleveland   etc.   R.  Fowler   v.   Moller,   10  Bosw.  (N.'  Y.) 

Iley,  s  Ohio  St.  180.  374. 

eems  the  election  must  be  ex-  The  maker  of  a  past  due  note  dellT- 

r  the  debtor  at  or  before  ma-  ered  to  the  holder  thereof  a  quantity  of 

he  debt;  after  that,  the  credit-  com  to  be  (hipped  to  Galveston.    The 
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Where  there  is  an  agreement  to  pay  for  services  rendered  a 
certain  sum  "  payable  in  trade/'  this  means  payable  in  such 
articles  as  the  promisor  deals  in.^ 

IV.  Bt  Whom  Patxsht  Kat  bs  Kadx — 1,  In  OenenL — The 
payor  or  obligor  or  debtor,  or  any  one  of  several  joint  payors, 
obligors  or  debtors,  or  any  one  in  his  behalf  and  at  his  request 
or  with  his  consent,  may  make  payment.* 

S.  By  a  Third  Party. — One  person  cannot,  without  authority, 
pay  the  debt  of  another  and  charge  the  amount  against  the  party 
for  whose  benefit  the  payment  was  made.' 

holder  shipped  a  part  of  the  com  but  deliverj,  and  sell  them,  and  out  of  the 

the  rest  rotted    in    the    pens,  though  proceeas  to  retain  the  amount  of  his 

there  were  then  frequent  opportunities  debt,   the  -creditor  thereby  acquired  a 

for  shipping  to  Galveston.    Held^  that  a  Uen,  as  against  the  administrator  of  the 

finding  of  Uie  jurjr  that  thfc  com  was  a  debtor,  to  the  extent  of  his  claim..  Gur- 

pajment  on  the  note  to  the  extent  of  its  nell  v.  Gardner,  4  d^  ^6>  9  L.  T.,  N. 

market  value  at  the  time  would  not  be  S.  367;  12  W.  R.  67. 

disturbed.    Copes  v,  Perkins,  6  Tex.  1.  Dudley  v.  Vose,  x  14  Mass.  34. 

150.  Where  a  note  Is  to  be  paid  in  specific 

Where  the  debtor  delivered  to  the  articles  at  "factory  prices,"  this  is  con- 
creditor  a  mare  to  sell  and  apply  the  strued  to  mean  the  prices  at  which  such 
proceeds  to  the  payment  of  the  debt,  goods  are  sold  at  factories,  unless  it  is 
and  the  creditor  exchanged  the  mare  shown  that  there  is  a  different  technical 
for  other  property,  this  constituted  a  sense  universally  established  by  the 
pajment  of  the  debt,  notwithstanding  a  custom  of  trade.'  Whipple  v.  Levett,  2 
dispute  as  to  the  amount  to  be  applied.  Mason  (U.  S.)  89. 
Strong  V.  Kennedy,  40  Mich.  327.  S.  Beaumont  v.  Greathead,  2  C.  B. 

Where  there  was  a  written  agree-  454;  3  D.  &  L.  631;  15  L.  J.,  C.  P.  130; 

ment  to  pay  $572,  when  a  certain  ijote  Moran  v.  Abbey,  63  Cal.  56. 

was  paid,  a  delivery  of  personal  prop*  In  the  absence  of  proof  to  the  con- 

erty  and  acceptance  thereof  in  satisfac-  trary,  it  will  be  presumed  that  payment 

tion  of  the  note,  accompanied  by  a  sur-  was'  made  by  the  party  bound,  and  not 

render  and  cancellation  of  the  note,  is  by  another.     Ames  v.  Merchants*  Ins. 

6uch  a  payment  as  makes  the  $572  )>ay* .  Co.,  2  La.  Ann.  594. 

able.    Bacon  v.  Lamb,  4  Colo.  578.  8.  McGee  v,  San  Jose,  68  Cal.  91. 

Where  the  debtor  places  property  in  The  payment  of  a  debt  by  a  person 

the  hands  of  the  creditor  it  is  not  to  be  not  legally  liable  for  it  is  a  satisfaction 

considered  as    payment  in  full,  unless  of  the  debt,  if  so  received  by  the  cred- 

6uch  appears  to  be  the  intention  of  the  itor,    Martin   v,  Quinn,   37'  Cal.   55 ; 

parties.     Peril    v.   Pittfield,   5    Rawle  Burr  v.  Smith,  21   Barb.  (N.  Y.)  262; 

(Pa.)  166.     Compare  Kelly  v.  Kelly,  6  Welby  v.  Drake,  i  Car.  &  P.  557. 

Rand.   (Va.)  176;  s.  c,   18  Am.   Dec.  But  it  must  be  deliberately  intended 

710-  to  operate   as   a   payment.     Kemp  7'. 

If  the  creditor  accept  a  deed  of  land  Balls,  10  Exch.  607;   Gernon  r'.  Mc- 

in  payment  of  the  debt,  the  debt  is  ex-  Can,  23  La.  Ann.  84 ;  Breck  v.  Blanch- 

tinguished,  though  the  title  to  the  land  ard,  22  N.  H.  303;  Merryman  v.  Slate, 

be    defective.      Miller'  v.    Young,     2  6   Har.   &  J.   (Md.)   423;  Whiting  v. 

Cranch  (C.  C.)  53;  Hays  v.  Smith,  4  Independent  Mut.   Ins.   Co.,   15    Md. 

lU.  427.  297. 

Where  a  debt  is  payable  in  lumber,  A  payment  by  a  third   party  to  a 

lime  and  rock,  the  quantities,  time  and  constable  on  behalf  of  the   jucigment 

place  to  be  fixed  by  the  payee,  an  un-  debtor  is  good.    Cain   v,  Bryant,   la 

qualified  refusal  by  the  payor  to  deliver  Heisk.  (Tenn.)  45. 

any  lumber  thereon  avoids  the  neces-  Any  third  person,  who  demands  no 

«ty  of  any  formal  demand  by  the  cred-  subrogation,  may  tender  to  a  creditor, 

itor   fixing    quantity,    time    or    place,  either  in  his  own  name  or  that  of  the 

Ritchie  v,  Huntington,  7  Kan.  249.  debtor,  the  amount  of  a  debt  due  by 

Where  a  debtor  gave  his  creditor  au-  the  latter,  In  whatever  species  of  prop- 

Aortty  to  take  certain  goods  passihg  by  erty  the  debt  Is  payable,  and  compel 
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V.  To  Whok  PATiuirT  Kat  bb  ICAin— 1.  In  OtnenL— That  a 

ayment  may  operate  as  an  extinguishment  of  a  debt,  it  must  be 
lade  to  the  creditor  or  to  a  person  authorized  by  him  to 
eceive  it.* 


to  accept  the  payment  En    right  of  action  againat  th«  debtor  in 
tj.     State   V.  PiUbut7,  39    h»  own   name.      Brown   v.   Chestcr- 


le  creditor  tc 

lal  property.  ,.     , 

,a.  Ann.  787.  vllle,  63   Me.  341;  WUke*  v.  Harper. 

A  voluntary  payment  by  a  stranger  i  N.  Y.  586. 

mnot  be  set  up  as   a  derenie  to  an  Where  A   delivers  to   B,  who  it  a 

ctioaby  the  original  creditor.     Lucas  creditor  of  C,  certain  chattel*   which 

.  Wilkinson,  I  H.  &  N.  410;  Kemp  v,  B  accepts  in  satisfaction  of  C's  indebt- 

lalls,  10  Eich.  607;  14  L.  J.  Gxcb.  47 ;  edness  to  him,  C  not  being  a  par^  to 

fuller  V.  Eno,  14  N.  Y.  605.  the  transaction,  this  EBtUCes  both  the 

Payment  br  a  stranger  for  a  debt  of  C  to  B  and  any  liability  of  B 
ebtor  and  on  liis  account,  and  after-  to  A  tor  the  price  of  the  chalteU ;  and 
■ards  ratified  by  him,  is  a  good  pay-  A,  after  delivering  the  goods  and  in- 
tent. Belshaer  v.  Bush,  ti  C.ff.  191 ;  ducing  B  to  accept  them  in  payment, 
1  L.  T.,  C.  P.  24.  is  estopped  from  alleging  the  contract 
But  payment  by  a  stranger  without  to  be  within  tha  Statute  of  Frauds, 
le  authority,  prior  or  subsequent,  of  upon  the  ground  that  the  agreement 
le  debtor,  is  not.  James  v.  Broad-  was  a  parol  promise  to  pay  the  debt  of 
urst,  9  C.  B.  173;  Tames  v,  Isaacs,  la  another.  Fowler  v.  Moiler,  lo  Bosw. 
.  B.  791 :  a  L.  1,  t.   P.  73;  Cook  V.  {N.  Y.)  37^ 

ister,  13  C.  B^  N.  S.  543;  Goodwin  v.  1.  3  Benj.  on  Sales  (4  Am.  ed.)  953; 

remer,  18  Q^  B.  7^7.  Artley  v.MorriBon,73  Iowa  133;  Rob- 

And  such  ratification  will  be  good,  Inson  x'.  Weeks,  6  How.  Pr.  (N.   Y.) 

lough   not  made  until  after  the  com-  161 ;  Wilson   v.  Rogers,   1    Wyoming 

lencement  of  an  action,  as    by  plea  Ter.  51. 

r  payment.     Belshaer  r.  Bush,  11  C.  Where  a  note  and  mortgage  are  ex - 

.  191 ;  32  L.  y,  C.  P.  34;  Simpson  v,  ecuted  to  a  trustee,  and  the  same  are 

Kginton,  10  Exch.  84^.  left  in  hla  possession,  payment  of  in- 

But  if  the  creditor,  before  any  rati-  terest   to   the   trustee   will    bind    the  ■ 

nation  by  the  debtor,  cancels  the  pay-  beneficiary.    Thomnssen  v.  Van  Wyn- 

lent  by  returning  the  money  to  the  goorden,  65  Iowa  687- 

ranger,  tht  debtor  cannot  afterwards  Where    the     obligor      pays   to   the 

itify  the  payment.     Waiter  r,  James,  obligee  the  amount  of  a  bond  whicb 

L.  R.  Exch.  114;  34  L.  T.,  N.  S.  188;  has    been    assigned,    without    notice 

I  L.  J.  Exch.  104;  19  W.  R.  473.  thereof  to  the  obligor,  the  bond  is  dis- 

Where,  after  a  note  has  become  due,  charged.      Preston    v.   Grayson    Co., 

stranger  calls  upon  the  holder  and  30  Gratt.  (Va.)  496. 

»ys  the  amount,  declines  to  have  it  Payments  made  to  a  (fe/at/o  admin- 

inceled  and  takes  it  away  with  him,  istrator   are   valid.      Chicago   etc.    R, 

othlng   being   said  about   buying   it,  Co.  v.  Gould,  64  Iowa  343. 

lis  will  be  held  a  payment  and  satis-  A    payment    made   to    a    guardian 

iction   of    the    note,  so    as    to    pre-  authorized  to  receive  payment  is  valid. 

ent  a   suit    being    brought    thereon  Wuesthoff   w.  Germania  L,   Ins.  Co, 

y  a    person    receiving    it    from    the  107  N.  Y.  58a. 

iranger.  Burr  v.  Smith,  ai  Bark  Where  the  widow  was  sole  legatee 
N.  Y.)  363.  for  life,  and  the  estate  was  not  In  debt. 
Though  a  bank  is  not  liable  in  notes  and  no  administratioa  pending,  a  pay- 
id  certificates  iltegallr  issued  by  it,  ment  to  the  widow  Is  good.  Hannah 
et  if  at  its  request  a  third  party  who  v.  Lankford,  43  Ala.  163. 
indebted  to  it  takes  up  such  notes  Payment  made  by  an  administrator 
nd  certificates  in  payment  of  his  in-  to  the  husbanr]  of  a  dJEtributee,  wlth- 
ebtedness  to  the  bank,  such  fact  con-  out  her  knowledge  and  consent.  Is  no 
itutes  a  payment  of  the  third  party's  more  than  unautnorized  payment  to  ■ 
ebt.  Leavitt  v.  Beers,  Hill  &  D.  stranger,  unless  it  can  be  traced  to  her 
upp.  (N.  Y.)  331.                                         hands  o"  "'  "■ ' "    " — 

*    --'      -           -    '  •-  -  -   --  -    -  merciel           .  ,        .     ,   „ 

If  payment  is  made  to  a  stranger  to 
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the  transaction,  the  creditor  may  after-  payment,  and  a  defense  to  an  action  bjr 

wards  ratify  it  and  then  becomes  a  the  assured  on  the  policy.     Slocomb  v. 

valid  payment     Hoinire  v,  Rodgers,  Merchants*  Mut.  Ins.  Co.,  24  La.  Ann. 

74  Iowa  395;    Strayhorn  v.  Webb,  2  291. 

Jones   (N.  Car.)    199;   s.  c,  64  Am.  A  compulsory  payment  of  a  debt  to  a 

Dec.  5S0.  receiver  under  the  sequestration  acts  of 

A  ratification  of  a  wrongful  pay-  the  Confederate  government  is  no  de- 
ment must  be  an  entirety.  Williams  fense  to  a  suit  by  the  creditor.  Short- 
V.  Jones,  77  Ala.  294.  ridge  v,  Macon,  Chase   Dec.  (U.  S.) 

The  authority  of  the  person  to  whom  136. 
payment  is  made   to   receive  it  may  The  fact  that  the  note  is  made  paya- 
Be'inferred  from  circumstances  or  from  ble  at  the   recorder's  office,  does  not 
the  course  of  dealing  of  the  parties,  confer  authority  on  the  recorder  to  re- 
Sax  V.  Drake,  69  Iowa  760.  ceive  payment.     Aguilar  v,  Bburgeois, 

If  a  mortgagor  makes  payment  to  X2  La.  Ann.  122. 

the  person  to  whom  the  aaministra-  And  the  same  rule  applies  where  the 

tor  of  the  mortgagee  says  the  mort-  note  is  made  payable  at  the  office  of  a 

gage  and  notes  belong,  he  is  protected  mercantile  firm.    Rowland  v.  Levy,  14 

thereby.    Reynolds  v.  Smith,  57  Mich.  La.  Ann.  219. 

194.  A  justice  of  the  peace  in  whose  hands 

Payment  to  the  son  of  the  agent  notes  have  been  placed  for  suit  may  re- 
authorized to  receive  payment  is  not  ceive  payment;  and  a  payment  to  him 
binding  on  the  creditor,  if  he  does  not  will  bar  a  subsequent  suit  on  the  notes, 
actually  receive  the  money.  Lewis  f .  Johnson  t/.  Hall,  5  Ga.  384. 
logersoll,  3  Abb.  App.  Dec.  (N.  Y.)  Under  the  code  of  Ohio,  where  an 
55.  execution  has  been  issued  by  a  justice 

The  collection  of  other  securities  or  of  the  peace  against  a  judgment  debtor, 

the  interest,  or  a  part  of  the  principal  any  person  indebted  to  him  may  pay  to 

debt,  are  insufficient  to  raise  an  im-  the  constable    his    debt,  or   so    much 

plied  authority  to  receive    payment,  thereof  as  is   necessary  to  satisfy  the 

Smith  v.  Kidd,  68  N.  Y.  130;  8.  c,  23  judgment,  and  the  constable's  reciept 

Am.  Rep.  1^7 ;  Cox  v.  Cutter,  28  N.  is  a  sufficient  discharge  of  the  amount 

J.  Eq,  13;  Garrels  v»  Morton,  36  111.  so  paid.    Hallanon  v.  Crow,  15  Ohio 

App*  433-  St.  176. 

Where  the  creditor  has  authorized  And   see,   under    Wisconsin  statute, 

the  debtor  to  send  to  a  third  person  Dunbar  v.  Harnesberger,  12  Wis.  373. 

the  money  due,  the  debtor  must  notify  Payment  of  a  debt  due  the  school 

the  creditor  that  he  has  so  sent  it.  And  fund  to  a  school    coiAmissioner    who 

it  is  not  sufficient  that    he    writes  a  had    been    removed    from  office,  and 

letter  to  the  creditor,  if  the  creditor  whose    removal    was    known     to    the 

never  in  fact  receives  it,  and  therefore  debtor,  is  not  an  extinguishment  of  the 

loses  the  benefit  of  the  payment.    Hoi-  debt.    Jameson  v.  Conway,  10  UK  227. 

land  V.  Tyns,  56  Ga.  56.  Where  the  plaintiff  is  only  a  nominal 

A  sold  to  6  certain  chattels  upon  one,  and  not  the  real  party  in  interest, 

vhich  C  had  a  lien,  and  B,  in  order  to  a  payment  of  the  judgment  to  him  is 

get  possession  ot  the  chattels,  was  com-  not  a  satisfaction  thereof.    Triplett  v. 

pelied  to  pay   C*s  claim.    Held^  that  Scott,  12  111.  137. 

this  constituted  a  payment  to  A  of  the  A  savings  bank  required  that  every 

purchase-money /r<7 /ai>/0.      Partridge  depositor  should  sign  the  by-laws  and 

r.  Dartmouth  College,  5  N.  H.  286.  agree  to  conform  to  them.     Among  the 

A  payment  to  a  person  simulating  by-laws   was   one  providing  that  the 

the  creditor,  will  not  bar  a  recovery  on  bank  would  not  be  responsible  for  loss 

the  debt  by  the  real  creditor.    People  sustained  by  payments  made  on   pre- 

r.  Smith,  43  111.  219;  t.  c,  92  Am.  Dec.  sentation  of  the  pass-book,  when  the  de- 

109-  positor  had  not  given  notice  of  its  hav- 

Where  an  insurance  company  in  one  ing  been    lost  or  stolen,   and   that  it 

of  the  Confederate  States,  during  the  would  not  be  answerable  for  the  conse- 

pendenc^  of  the  war,  paid  the  amount  quences  of  any  mistake  as  to  identity  of 

due  the  msured  for  a  loss  to  a  quarter-  the  person  presenting  It.     A   depositor 

master  of  the  government,  such  pay-  received  a  pass-book  containing  the  by- 

ment  being  made  by  virtue  of  a  mill-  laws,  but  she  was  unable  to  read  and 

tary  order  of  the  commander  of  the  signed  them  by  her  mark.    She  having 

Federal  forces,  this  constituted  a  valid  died,  the  book  was  presented  to  the 

189 


omP^nant  PAYMENT.  KftflM  Ibda. 

After  AMiynment. — A  payment  of  any  debt,  not  evidenced  by 
■  negotiable  by  the  law-merchant,  made  by  the  debtor  to  the 
■at  creditor,  after  an  assignment  thereof  by  the  latter,  when 
in  good  faith  without  notice,  actual  or  constructive,  of  the 
iment,  is  valid,* 

To  tha  Solder  of  a  Bill  or  Hota. — The  holder  of  a  note  who 
nts  the  same  for  payment  is  presumed  to  be  the  legal  owner 
of.» 

by    one   who   fraudulcntlj   per-  Even  If  paid   on  nmlahee   procefts. 

dnet,  and  the  deposil  wu  paid,  Gillan  r.  Huber,  4  Greene  (Iowa)  i  ^5, 

nk  having  received  no   notice  of  1.  Stoddard  11.  Burton,  41   Iowa  5S3; 

BB  of  the  book.     Hftd,  that  her  Holly  i/.Holly,  94  N.  Car.  670. 

or    could  not   recover   from  the  If  t>ie  payee  pays  a  holder  wliom   he 

he  amount  of  the  deposit.     Don-  knows  has  no  right  to  receive  payment. 

Provident  Institution,  1J7  Mau.  this  will  not  extinguish  the  note.     Ket- 

c,  34  Am.  Rep.  358.  terville  v.  Stevens,  3  How.  (Miss.)  643. 

I  see  further  on  the  general  sub-  The  maker  of  a  note  has  a  right  to 

Jnited  States  v.  Keehler,  9  Wall,  pav  it  to  the  holder  where  it  is  properly 

)  83;  Cheney  v.  Libby,  134  U.  S.  indorsed    by   the   payee,   even  though 


4  Mo.  407;  CrowelfiF.    ^aoA   faith   does   1 


ilcoi  t>,  Carr,  37   Fed.  Rep.  130;  paid   before   maturity:  the  elemcr 

r.  Davis,  44  Mo.  407;  Crowellx'.  "    '   '"'"""     '' "       "" 

on,  7  Jones  L[N.  I 

10  La.  Ann.  381 ;  Smith  v.  Atlas  'The  holder  of  a  note  payable  to  him- 

ge  Co.,  41   La.   Ann.  i;   Rush  i>.  self  or  l>earer  has  the  legal  titlethereto, 

23    III.   App.   34S;    Loomis  v.  though  it  was  taken  by  way  of  divieion 

I,    »6    111.    App.    J57;    Frey    f.  In  payment  of  a  note  given  to  him  and 

pson,   30  Nev.   it.},\  Baughan  r.  another  person  for  property  which  they 

I,  IJJ  Ind.  lis;   Walker   v.  New-  jointly  owned;  and   the  maker   cannot 

I  Wis.  336;  Cavanaugh  r.  Bueh-  discharge  the  debt  bv  paying  the  other 

10    Pa.    St.    441 ;    Seibcrling    v.  person  and  taking  his  receipt  against 

ree,l7  Neb.  834;  Crane  v.  Grue-  the  note  in  the  holder's  hand.     Enochs 

J,   I30  N.  Y.  374;  Tummonds  v.  v.  Therrell,  61  Miss.  178. 

f  {Supreme  Ct.)  3  N.   Y.  Supp.  Payment  of  a  bill  of  exchange  or  a 

lean  i'.  International  Tile  Co.,  47  negotiable  promissory  note  by  the  ac- 

N.  Y.)  319.  ceptor  or  maker  to  one  who  is  doMa 

'an  Keuren  I".  Corklns,  66  N.  Y.  fide  in   possession   of  the  instrument, 

-eston  V.  Grayson  Co.,  30  Gratt.  though  without  indorsement,  is  a  good 

496.  payment.     Edwards  i'.  Parks,  i  Winst. 

If  the  debt  Is  evidenced  by  a  non-  Eq.  No.  1  (N.  Car.)  +9. 

able  instrument,  as  a  bond,  and  A  payment  to  the  payee  or  Indoraee 

■tniment  is   not   produced  when  of  a  draft  or  note  who  had  not  posaes- 

yment  is  made,  such  payment  is  slon  of  It,  but  who  gave  a  receipt  In  full 

Kt  the  risk  of  the  debtor;   and  if  and  agreed  to  get  the  paper  and  aur- 

IS   out   that   the   instrument  hat  render  It,  fs  not  a  payment,  and  will  not 

ssigned  and  Is  held  at  the  time  protect  the  maker  or  drawer  against  a 

ment  by  another  party,  the  pay-  suit  by  a  bona  fide  holder  thereof.  Wfl- 


■om,  ji  How.  Pr.  (N.  Y.)  4c 
y  ...  llyan,  :*  III.  ji;  rf  A 
.88;  Cappa  v.  Gorham,  14  111.  11 


Pr.  (N.  Y.)  407;     Am.Rep.9];  Howard  iF.Rice,54  Ga. 
'  Am.     ja;  Best  v,  Crall.  13  Kan.  481;  s.  c,  33 


validone.     Clarke   v.  cox  t.  Aultman,_  64  Ga,  5^; 

„        48»;       .  „ 

_, ,_.  Am.  Rep,  185;   Wheeler  v.  Guild,   30 

■c  .luLs  1=  ..un-negotiable,  but  the  Pick.  (Mass.)  545;  s.  c,  33   Am.  Dec. 

haa    notice   that    it    has   been  yi;    Brayley   v.   Ellis,  71    Iowa   155; 

ed,   a  pavment    to    the  original  C5sl>oni  v.  Baird,  45  Wis.  189;  s.  c^  30 

is  at  the  maker's  risk;  fl/or/iorr,  Am.  Hep,   710;   Gosling  v.  Griffin,  85 

has  been  brought  on  It  by  one  Tenn.  737.     Camfare  Allein  n.  Agri- 

ng   to   be   assignee.     Hickok     v.  cultural  Bank,  3  Smed.  &  M.  (Mias.) 

s^r,  I  Morr.  (Iowa)  iij;  Holden  48. 

by,  31  WU.  149.  But  If  the  paper  is  non -negotiable  a 
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4.  Loit  or  Stolen  BilLi  or  Hotas. — Where  a  note  payable  to  bearer, 
or  indorsed  in  blank,  is  lost  or  stolen,  a  payment  by  the  maker  to 
the  holder  is  good,  and  even  gross  negligence  on  the  part  of 
the  maker,  if  unattended  with  mala  fides^  will  not  invalidate  the 

payment.* 

5.  To  an  Agent — Where  a  payment  is  made  to  an  agent  of  the 
creditor,  there  must  be  some  evidence  of  his  authority  to  receive 
payment.*    The 'delivery  of  a  note  to  the  agent  of  the  holder  for 

different   rule    prevails.     Johnston    v.  maker  does  not  co'nstitute  a   payment 

Alien,  32  Fla.  224;  Heath  v.  Powers,  9  of  the  note,  unless  the  maker  assents 

Mo.  774.  to  such  application  of  th^  money.     Mc- 

See  Murray  v,  Gibson,  3  La.  Ann.  Gill  v.  Ott,  10  Lea  (Tenn.)  147. 

311;  Johnston  t'.  Lewis,  i  A.  K.  Marsh.  A  payment  to  a   duly    authorized 

(Ky.)  401 ;  Gibson  v.  Pew,  3  J.J.  Marsh,  agent  of  the  holder  is  good,  though  the 

(Kj.)222;  Bartholomew  v,  Hendrix,  5  agent  has  not  possession  of  the  note  at 

Blackf.  (Ind.)  572.  the  time.     Dunn  v.  Hornbeck,   7   Hun 

A  payment  to  a  mere  custodian  of  a  (N.  Y.)  629;  s.  c,  affirmed,  72  N.   Y. 

note,   when     the    debtor   knows    that  80.     See  Jones  on  Mortg.,  %  964. 

the   money    represented   by   the   note  A  payment  to  the  party's  attotney  is 

belongs  to'  another,  will  not  discharge  in  general  sufficient.    Jackson  t'.  Rome, 

the   debt.     Lochenmeyer  v.   Fogarty,  78   Ga.  343;   Yates  y,   Freckleton,    a 

112  III.  572.'  Dougl.   623;    Hudson    v,   Johnson,    i 

But  a  payment  to  the  real  owner  of  a  Wash.  ( Va.)  10.   But  not  to  the  clerk  of 

note  is  good,  though  the  note  is  at  the  the  attorney.     Yates  v,  Freckleton,  3 

time  held  by  another,  if  the  payee  had  Dougl.  623 ;  Perry  f.  Turner,   i    Dowe 

no  hotice  of  that  fact.     Richardson  v,  Pr.  Cas.  300 ;   2  C.  &   J.  89 ;   3   Tyr. 

Farnsworth,  i  Stew.  (Ala.)  55.  128. 

And  payment  in  good   faith  to  the  Payment  of  a  judgment  to  the  attor- 

holder  of  a  note  indorsed  in  blank  is  ney  by  whom  it  was  obtained  is   good, 

good.    Davis  v.  Lusttanian  Portuguese  though  made  more  than   a  year  after 

Ben.  Association,  20  La.  Ann.  24.  the  judgment  was  received,     Powell  v. 

1.  Story  on  Prom.  Notes  (7th  ed.),  §  Litte,  x  W.  Bl.  8;  Branch   v.   Burnley, 

382;  Edwards  on  Bills  (3rd  ed.),  §§  434-  I  Call  (Va.)  147;   Langdon   r.   Potter, 

438;   Goodman   v.  Harvey,   4    Ad.   &  13  Mass.  319;  Lewis  v.  Gamaje,  i  Pick. 

Ell.  870;  Uther  r.  Rich,  10  Ad.  &  Ell.  (Mass.)   347;   Jackson  v,    Bartlett,    8 

748;  Hall  V.  Wilson,  16  Barb.  (N.  Y.)  Johns.  (N.  Y.)  361 ;  Kellog  v,  Gilbert, 

548;  Magee  t'.  Badger,  30  Barb.  (N.  Y.)  10  Johns.  (N,  Y.)  230;  s.  c.,6  Am.  Dec. 

247;  Ellsworth  V.  Fogg,  35  Vt.  355.  335. 

Compare  2   Pars.   Bills   and    Notes,  The  facts  that  an  attorney  was    em- 

212-215;  By les  on  Bills  ^7')  Crooks  t;.  ployed  to  draw  up  a  bond  and   mort- 

Jadis,  5  B.  &  Ad.  909;  Gill  v,  Cubitt,  3  gage,  and  that  the  money  was  advanced 

B.  &  C.  466.  thereon  by  his  client  through  such   at- 

In  a  New  York  case  it  is  held  that  torney,  and  that  the  attorney  collected 

the  maker  is  protected  in  paying  a  lost  the  interest,  will  not  raise   the  infer- 

note  even  to  a  stranger  who   produces  ence  that  he   is  authorized  to  collect 

no  evidence  of  his   title    other  than  the  principal,  where  the  securities  are 

possession     after      maturity.      Coth-  not  in  his  custody.    Smith  t\  Kidd,  68 

nin  r.  Collins,  29  How.  Pr.  (N.  Y.)  113.  N.  Y.  130;  s.  c,  23  Am.  Rep.  157.  The 

%.  2  Greenl.  Evid.  (13th  ed.)  §   578;  same  rule  applied  to  brokers.     Stiger 

Abbott's  Trial  Evid.   276  (5);   800  (4).  v.  Bent,  iii  111.  J28. 

The  authority   may    be     presumed  While  the  authority  of  an   agent  to 

from  the  authority  to  sell.     Henry  v,  receive  payment  may  be  inferred  from 

Marvin,  4  E.  D.  Smith  (N.  Y.)  71.  his  having  made  the  loan  and  retained 

A  payment   by  the    maker    to    an  the  securities,  this  inference  fails  when 

agent  of  the  payee,   before  a   transfer  the  notes  are  withdrawn  from  his  cus- 

by  the  payee,   may   be  a    good   pay-  tody.     Garrels  v,  Morton,  26  111.  App. 

mcnt.    Renard  t^.  Turner,  43  Ala.  117.  433.    To   same   effect,   Lane    v.    Du- 

The  fact  that  the  holder  of  the  note  chac,  75  Wis.  646 ;  Roberts  v,  Matthews, 

receives  money  as  the  agent  of    the  i  Vern.   150;   Westenholm   v,  Davies, 

191 
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,Ch.R.  198;  Cartllv.  Drought,  good.  Kar«  r>.  Brett,  5  Exch.  169; 
jy,  487,  Jackson  v.  Jacob,  s  Scott  79. 
srtgagor  at  the  time  of  making  Plaintiff  placed  goods  in  the  pare- 
nt to  the  agent  of  the  mortgagee  house  of  E.  &  Co.  for  sale,  and  two 
d  of  blm  for  the  papers,  where-  parcels  were  sold  the  defendant,  who 
earch  was  made  for  them,  but  resided  at  a  distance.  After  defendant 
ere  not  found.  The  mortgagor  had  paid  plaintiff  for  one  parcel,  he  re- 
iggested  that  thej-  might  be  at  ceived  a  letter  from  one  T,  a  clerk  of 
corder's  office,  to  which  the  E  &  Co.,  inclosing  an  invoice  of  the 
-eplied  that  they  probably  were,  other  parcel,  and  requeating  payment, 
jrtgagee  was  insolvent  and  had  Blatingthat  E  &  Co.  were  authorized 
td  the  mortgage.  Held,  that  to  receive  the  money  tor  the  plaintiff, 
was  no  presumption  that  the  The  letter  purported  to  be  signed  by 
Igor   knew   of   the   assignment.  E  &  Co.  per  per,  of  the  plaintiff.     De- 

V.  Beali,  31  N.  Y.  347.  fendant   remitted   the   amount   in  ac- 

burden  of  proof  Is  on  the  debtor  cordance  with  the  request,  but  Tlnter- 

ir  that  the  securities  were  In  the  cepted  the  letter  a't  the  office   of   E   & 

y  of  the   agent  at   the   time   of  Co.  and  appropriated   the   monev.    T 

nt.     Williams    i..      WaHcer,     3.  had  authority  from  the  plaintiff  to   re- 

Ch.  (N.  Y.)  3*5;  Smith  7'.  Kidd,  cefve  payments  over  the  counter  only. 

If.  no;  s.  c,  33   Am.   Rep.   157;  ^e/i/,  that  not   to  constitute    payment 

s  V.  Morton,  36  III.  App.  433.  for  the  parcel.     Kage  i',  Brett,  5  Exch. 

ceipt  given  in  the   name   of  a  196;  19  L.  J.  Exch.  346.                   » 

ut  in  the  form   used   by   agents.  Payment  to  a  person  found  In  a  mei^ 

I e  person  making  the   payment  chanfs counting  house,   ostensibly  in- 

liry  as  to   the  authority   of  the  trusted  with  the  conduct  of  the  bual- 

to   whom    payment    is     made,  ness  there,  it  a  good   payment  to  the 

i>.  Buhl  Iron  Works,   j5    Mich,  merchant,  though  it  turn  out  that  the 

•  person  was   never  employed   by    the 

nent  to  the  clerk  of  a   merchant  merchant.     Barrett  i-.  Deere,  M.  &  M. 

valid  unlesi  it  is  within    the  300. 

of  his   employment   to    collect  A   factor   made  purchases    for    his 

od  his  mere  statement   that  he  principal,    and   the   latter   made    him 

ch   authority   is   not   sufficient,  payments  on    account     The    vendor 

I  the  bill  Is  made  out  on  one  of  wrote  to  the  factor  pressing  him  for 

Tchant's  bill  heads.  payment,  and  the  letter  came  into  the 

■  usual  employment  of  a  clerk  in  hands  of  the  principal,  who  transmitted 

1  store  is  to   sell   goods   to   cus-  It  to  the  factor  and   with  a  knowledge 

or  purchasers,  and  it  Is  implied  of  its  contents  paid  the  factor  the   bal- 

luch  employment   that   he    has  ance  of  the   purchase   money.     Held, 

ity  to  receive  pay  for    them   on  that  he  was  liable  over  to   the  vendor 

Je.     But  there  is  no  implication  for  the   balance  so   paid.     Powell    v. 

uch  employment  that  he  ha^  au-  Nelson,  15  East  65. 

,  after  goods  are  delivered   and  A  payment  to  a  broker  is  good,  where 

from  the  store,  to   present   bills  the  name  of  the  principal   is  not  dis- 

llect  money  due  to  his   employ--  closed,  though   the    purchaser    knew 

cause  It  is  not  in  the  scope  of  the  that  the  broker   was  selling   for  some 

employment  of    such     clerks."  principal.     But  to  be  valid  it  is   nec«s- 

ield  V.  Waldron,  54  Mich.  649.  sary  that  the  mode  of  payment  should 

Cox  sold  defendant   an   engine  not  vary  from  the  terms  of  the  original 

Intiffs,  being  their  agent  to  sell,  contract     Campbell  r.  Hassell,  i  Stark 

er  agent  took  notes  from  the  de-  133:  Thornton  v.  Meux,  M.  &    M.    43. 

t  for  the   price   of   the   engine.  See  Drakeford  v.  Plercy,  7  B.  &  S,  515 ; 

pavable    to     plaintiffs.     These  14  L.  T.,  N.  S.  443. 

vere   indorsed  by  Cox.     Defend-  A  purchased  goods  of  B  through   a 

nt  to  Coi  some  carloads  of  shing-  broker,  and  paid  the  broker  for  them 

lell  and  pay   the   notes  off,  buf  partly  by   an   advance  on  his  general 

le»  were  never  paid.     Held,   not  account  with   the   broker    before  the 

islitute   a   payment.     Hooks     v.  delivery  of  the  goods,   and  partly   by 

75  Ga  715.  cash  on  a  settlement  trf  accounts  after 

cierk   Is   authorised  to   receive  delivery.     The  broker   became   hank- 

nt  over  the  counter  only,  a  pay-  rupt  before  paying  over  the  money  to 

nade   to   him  elsewhere  Is  not  B,  and  the  latter    brought  an   action 
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• 

collection  will  authorize  such  agent  to  receive  the  money  when 

due,  and  to  deliver  the  note  to  the  maker  on  payment.^     The 

against  A  to  recover  such  part  of  the  ized  payment  to  an  agent,  he  cannot  re- 
purchase money  aa  had  not  been  paid  Toke  that  authority  after  the  debtor 
to  the  broker  in  cash.  Held,  that  it  has,  pursuant  to  the  authority,  given 
was  a  question  for  the  jury,  depending  such  a  pledge  to  pay  to  the  agent  as 
upon  the  custom  of  the  trade,  whether  would  be  binding  in  a  court  of  la'vic. 
payment  to  a  broker  in  advance  was  a  Hodeson  v,  Anderson,  5  D.  &  R;  735 ; 
good  payment  as  against  the  principal.  3  B.  Ic  B.  842.  See  Pooley  v,  God- 
Catteral  v.  Hindle,  2  L.  R.,  C.  P.  368.  win,  4  Ad.  &  El.  6^;  5  N.  &  M.  466. 

Where  goods  are  bought  by  a  broker.  The  authority  of  the  agent  to  collect 

the  effect  of  a  payment  to  the  broker  the  debt  is  revoked  by  the  death  of  the 

would  seem  to  depend  upon  the  time  creditor.    Lochenmeyer    v»    Fogarty, 

when  it  was  made.    If  the  principal  is  1x2  111.  572;   Cassiday  t;.  McKenzie,  4 

called  upon  for  payment  by  the  vendor  W.  &  S.  (Pa,)  282 ;  s.  c,  39  Am.  -Dec. 

at  the  time  the  payment  is  due,  it  is  no  76;  Wallace  v.  Cook,  5  Esp.  117. 

defense  that  the  principal  had  previous-  1.  Whelan  v,  Reilley,  61  Mo.  565; 

I7  made  payment  to  the  broker ;  other-  Yazel  v.  Palmer,  81   111.  82;  Padfield 

wise,  if  the' day  of  payment  is  allowed  v.    Green,    85    111.    529;    Johnson    v, 

to  pass  without  a  demand  on  the  prin-  Glover,   121   III.  283;  Haines  v,  Pohl- 

cipal  by  the  vendor.     Kymer  v,  Su-  man,  25  N.  J.  Eq.  179;  Camp  v,  Wig- 

wercropp.  Camp.  X09.  Compare  Smyth  gins,  72  Iowa  643 ;  Thomassen  v.  Van 

r.  Anderson,  7  C.  B.  39;  18  L.  J.,  C.  P,  Wyngaarden,  65  Iowa  687.     Compare 

114;  Armstrong  z'.  Stokes,   7  L.  R.,  Q5,  Taylor  v,  Vingert,  33    Leg.  Int.,   C. 

B.  598, 607 ;  XI  L.  J.,  Q.  B.  253,  258.  P.  238 ;  Brown   v.  Taylor,    32    Gratt. 

If  the  broker  does  not  mention  his  (Va.)  135. 

principal,  the  latter   is   liable  to   the  He  is   not    authorized    to    receive 

vendor,  though  the  broker  becomes  in-  payment  before  it  is  due.     Smith  v, 

solvent  and  is  indebted  to  his  principal.  Kidd,  68  N.  Y.  ijo;  s.  c,  23  Am.  Rep. 

Waring  v.  Favenck,  i  Camp.  85.  157.     Compare  Merritt  r.  Cole,  9  Hun 

An  auctioneer  has  a  right  to  collect  (N.  Y.)  98. 

the  money  due  on  his  sales,  and  may  Possession  of  the  securities  by  the 

maintain  an  action  for  it,     Harlow  v,  agent   indispensable   evidence  of    his 

Sparr,  15  Mo.  184.  authority  to  collect.     Jones  on  Mortg., 

A,  being  in  the  employ  of  B,  and  au-  (  964. 

thorized  to  collect  money  for  him,  but  The    burden    of  'proof    is    on    the 

without  authority  to  deposit  the  money  debtor  to  show  that  the  note  was  in 

so  collected,  did  deposit  such  money  in  the  agent's   possession  when  the  pay- 

a  bank  and  took  certificates  of  deposit  ment  was  made.     Stiger  v.  Bent,  1 1 1 

in  the    name  of  "B  by  A."     A  after-  111.    328.    To    same    effect,    Eaton    v, 

ward  drew  the  money  so  deposited,  and  KnoWles,  6x  Mich.  625. 

re-delivered  the  certificate  to  the  bank.  An  authority  to  receive  the  whole 

Thereafter  B  ascertained  the  fact  that  of  a  debt   implies  a  power  to  receive 

such  deposits   had    been     made,   and  part.     Whelan  v.  Reilley,  61  Mo.  565. 

brought  suit  to  recover   the    amount  But  an  authority  to    receive  interest 

thereof.    Held^  that  he  was  entitled  to  is  not  an   authority    to    receive    the 

recover.  Honig  v.  Pacific  Bank,  73  Cal.  principal.     Ritch  v.  Smith,   60   How. 

464.  Pr.  (N.  Y.)  157;  Cox  V.  Cutter,  28  N, 
Money  was  deposited  by  the  treas-  J.  Eq.  13. 

urer  of  a  committee  in  a  bank  in  his  Defendant  executed   to    plaintiff  a 

name  aa  such  treasurer.    The  bank  paid  note  payable  in  ten  days  at  a  certain 

it  out  to  another  party  upon  the  order  bank.    Two  days  afterwards  he  paid 

of  the  committee.     //<•/(/,  that  the  pay-  the  bank  the  amount  of  the  note  and 

ment  was  a  valid  one.    Jay  v.  Concord  took  a  receipt  therefor,  the  note   not 

Sav.  Bank,  60  N.  H.  277.  being  there.     Three     days    after   the 

A  payment  to  an  attorney  after  no-  payment,  the  bank  sent  him  notice  of 

ticeof  substitution  is  not  valid.    Weist  the  time  and   place  of    payment,   in 

V,  Lee,  3  Yeates  (Pa.)  47.  Or  of  revo-  which  notice  it  was  stated  that  notes 

cation.  Parker  v.  Downing,  13  Mass.  in  the  hands  of  the  bank    might  be 

465.  paid  at  any  time    before   due.    Two 
Where  a  creditor  has  once  author-  days  after  the  sending  of  this  notice 

18C.  ofL.— 13  193 


uFkjBuqt  PAYMENT.  MarWiudii 

J  rule  is  that  the  agent  is  authorized  to  receive  payment 
1  cash.* 


}  left  the  note  with   the  bank  chase  for  the  auctioneer's   individual 

ecticn,  and  the  next  daj',  and  debt  to  such  purchaser,  not  to  exceed 

the  maturity  of  the   note,  the  the  amount  of  his  commission,     Har- 

luspended    pajment,    and    the  low  v.  Sparr,  13  Mo.  184. 

was  never  paid  over  to  plain-  An  agent  who  Is  authorized  to  collect 

that    the    payment    was  a  note  cannot  receive  In  payment  any- 

'  ''    "  "  """ '       '    "     loney ;  and  if  the  agent  n 


n  the  ground  tha  .    , 

plBlntlfTs  agent,  and  that  such 
ipresBly  authorized  its  pay 
before  maturity.  Osborn  v. 
.5  Wis.  189;  B .  c„  30  Am.  Rep. 


the  general  rule  it  that  ■* 


I  with  a 


;  bank  discharges  the 
though  the  bank  fail,  to  rem" 
Dunt  10  the  payee.  Smith  i 
:o.  Bank,  as  Barb.  (N.  Y.)  627, 
illlams  V.  Evans,  i  L.  R.,  CL 
3SL.;^CLB.i... 
uthonty  to  collect  is  not  an 
ty    to  ■  commute   the   debt     i 


ceive  from  the  debtor  other  notes  or 
claims  on  third  parties,  they  will  not 
constitute  a  payment  unless  actually 
collected  by  the  agent.  Mudgett  v. 
Day,  13  Col.  139:  Locke  v.Mackinson, 
14  La.  Ann,  361 ;  Spence  -v.  Rose,  38 
W.  Va.  333;  Anderson  -o.  Boyd,  64 
r  collection,  the  bank  becomes  Te».  108,  Nor  can  an  agent  accept  in 
nt  to   receive  the  money,  and     full  payment  any  less  than  the  amount 

.1.   J1.-1 .1.  _     jjjg      Rohr  I'.  Anderson,  51  Md.  105; 

Chalfants  v.  Martin,  35  W.  Va.  394. 

Where  an  attorney  receives  notes  or 
evidences  of  debt  in  payment  of  claims 
placed  in  his  hands  for  collection,  the 
'  ims  are  not  thereby  paid.  And  If 
•  attorney  proceeds  to  collect  such 
tes  and  evidences  of  debt,  the  money 
sing  therefrom  is  at  the  risk  ot  the 
o  pledge  it,  nor  to  debtor,  so  long  a»  it  remains  in  the 
1  judgment  on  It  for  the  agent's  hands  of  the  attorney.  Kenny  -v. 
e.  PBdHeld  v.  Green,  85  III.  Hazeltlne,  6  Humph.  (Tenn.)  61. 
ton  V.  Knowles,  61  Mich.  615;  An  agent  authorized  to  collect  a 
m  II.  Kincaid,  I  Wash.  (U.  S.)  debt,  received  from  the  debtor  bit  note 
or  to  take  payment  by  a  re-  payable  to  the  creditor.  The  agent 
the  agent's  owh  debt  to  the  indorsed  it  as  the  creditor's  agent,  and 
Smith  V.  Morrill,  39  Kan.  sold  It  to  a  third  person,  to  whom  it 
ostick  I'.  Hardy,  30  Ga.  836;  whs  paid  by  the  debtor.  The  creditor 
rd  I'.  Cleveland,  76  Ga.  52;  never  received  the  money.  Held,  Jio 
V.  Buhl  Iron  Works,  5c  Mich,  authority  of  the  agent  to  Indorse  be- 
rsons  r.  Webb.  8  Me.  38;  s.  c,  ing  shown,  the  debt  was  not  dis- 
;  Williams  v.  John-  charged.  David  v.  Neven,  10  La. 
■-     "  \nn.64J. 

If  the  owner  of    goods  allows  the 

broker  through  whom  he  sells  them 

I  as  principal,  the  purchaser  n-ill 

scharged    by    a   payment    to    the 

r  in  any  way  which  would  hai'e 

been  suliicient  had  he  been  the    real 

Coates    7'.   Lewes,   i    Camp, 


Dec.  : 

N.  Car.  S31 ;  e.  c,  53  Am.  Rep. 
iderwood  r.  Nicholla,  ij  C,  B, 
L.  J.,  C.  P.  79- 

to  take  a   note  or  other  cam- 
paper    for    it.     And    if    the 

pays  the  debt  by  giving  his 
yable  to  the  agent,  which  note 
nt  sells  before  maturity,  and  the 
pays,  this  does  not  prevent  a 
■y  by  the  principal.  Lochen- 
.    Fogarty,   in    III.  572.     '^- 


K  Tibbttis,  63  Iowa  468. 
lulcrone  i'.  American  Lumber 
Mich.62j;  Ando-son  v.  Hillies, 
B.  499;  .6]ur.?i9;iiL.].,  C. 


his  own  name,  without  mention  of  the 
principal,  a  payment  thus  made  is 
good,  though  the  broker  fail  before  the 
money  is  actually  paid  to  the  princi- 
pal.    Townsend  v.  tnglis,  Holt  278. 

Where  the  agent  is  a  bank  of  de- 
posit, it  may  receive  Its  ow«  certifi- 
cates  of   deposit   at   money,   and   the 
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6.  Joint  Payees. — Payment  to  one  of  several  joint  payees  ex- 
tinguishes  the  debt.^ 

VI.  How  Patxevt  Is  to  be  Kadi — 1.  General  Bnle.  —The  gen- 
eral rule  is  that  payment  must  be  made  to  the  creditor  or  his 
agent  personally ;  but  a  payment  made  in  any  manner  requested 
or  agreed  to  by  the  creditor  will  discharge  the  debtor,  though  the 
money  nevfer  reach  the  creditor's  hands.* 

2.  Debtor  Hot  Bound  to  Pay  in  Any  Other  Than  the  Vsoal  Moda — 
The  debtor  is  under  no  obligation  to  follow  the  mode  prescribed 
by  the  creditor,  but   may  pay  directly  to  the  creditor  or  his 

t 

principal  will  be  bound  thereby  and  of  special  authority  from  the  creditor 

the  debtor    discharged,  even   tnough  to  so  remit,  a  remittance  in  that  man- 

the  bank  soon  after  becomes  insolvent,  ner  is  at  the  debtor's  risk,  and  is  not  a 

and  never    remits    to    its    principal,  discharge  of  the  debt  unless  received. 

British  etc.  Mortgage  Co.  v,  Tibballs,  A  remittance  in  a  single  previous  in- 

63   Iowa    468.     Compare    Francis    v.  stance,  not  objected  to  Xay  the  creditor, 

Evans, 69  Wis.  115.  will  not  establish  such  a  custom;  nor 

1.  Lyman  v,  Gedney,  114  111.  388;  will  a  letter  of  the  creditor  requesting 
8.  c.f  55  Am.  Rep.  871 ;  Morrow  r.  a  remittance,  but  specifying  no  mode, 
Starke,  4  J.  J.  Marsh.  (Ky.)  367;  prove  such  authority.  Burr  r.  Sickles, 
Henry  v.  Mt  Pleasant,  70  Mo.  17  Ark.  428;  s.  c,  65  Am.  Dec.  437; 
50a  Morton  v.  Morris,  31  Ga.  378 ;  Boyd  v. 

So   of  payment  to  one  of  several  Reed,  6  Heisk.  (Tenn.)  631.     Compare 

partners^  trustees  or  executors.    Porter  Townsend  v,  Henry,  9  Rich.  (S.  Car.) 

v.  Taylor,  6  M.   &  S.    156;    Carr  r.  318. 

Reed,  3  Atk.  695;  Stone  r.  Marsh.  Ry.  Defendants  were  commission  mer- 

k  M.  364;  Bryant  v.  Smith,  xo  Cush.  chants  in  Massachusetts,  and   had  in 

<Mass.)  169.  their  hands  produce  belonging  to  the 

2.  2  Greenl.  Evid.,  (13th  ed.),  f  519;  plaintiffs,  who  were  residents  of  Ver- 
Benjamin  on  Sales  (i  Am.  ed.),  \  710;  mont,  to  sell  for  the  plaintiffs.  Plain- 
2  Benj.  Sales,  (4th  Am.  ed.),  p.  923;  tiffs  gave  defendants  a  special  order  to 
Gurney  r.  Howe,  9  Gray  (Mass.)  404;  remit  a  part  of  the  proceeds  to  them 
s.  c,  69  Am.  Dec.  299.  in  a  particular  way.    Held^  that   this 

Thus   if    the    creditor    direct    the  did   not  authorize  the  defendants  to 

money  to  be  transmitted  by  post,  and  remit  the  balance  of  the  proceeds  in 

it  is  lost  or  stolen,  the  payment   is  the  same  way,  and  such  a  remittance 

nevertheless     good.      Warwicke      v,  of  the  balance  was  at  the  risk  of  de- 

Noakes,  Peake  67 ;  Kington  v.  King-  fendants.    Dodge  v.    Smith,    34    Vt. 

ton,  II  Mees.  &  W.  233 ;  12  L.  J.  Exch.  178. 

348;  Wakefield  v.  Lithgow,  3   Mass.  If  the  creditor  authorizes  the  debtor 

349.  to  remit  to  him  by  mail  under  certain 

But  the  letter  must  be  delivered  at  specified    precautionary   observances, 

the  general  post,  or  a  receiving  house  and  the  debtor  remits  without  observ- 

appointed  by  that  office,  and  not  to  a  ing  such  precautions,  it  is  no  excuse 

bell-man  in    the   street.     Hawkins   v,  that  their  observance  was  impossible. 

Rutt,  Peake  186.  Williams  ?».  Carpenter,  36  Ala.  9;  s.  c. 

The  burden  is  on  the  debtor,  how-  76  Am.  Dec.  316. 

ever,  to  show  that  the  creditor  author-  Where  the  debtor,  in  answer  to  a 

ized  this  mode  of   remittance,  either  letter     demanding    payment,    sent    a 

by  express  assent  or  direction,  or  a  postoffice  order  in  which  the  creditor 

usage  and    course    of    dealing    from  was  described  by  a  wrong  Christian 

which  such  assent  or  direction  may  be  name,  this  was  not  a  payment,  though 

fairly  inferred.     Gurney  v.   Howe,  9  the  creditor  kept  the  order  without 

Gray.  (Mass.)  404;  s.  c,  69  Am.  Dec.  cashing  it,  and  was  informed  at  the 

299;  Crane  v,  Pratt,  12  Gray  (Mass.)  postoffice  that  he  might  receive  the 

34S;  Yon  V,   Blanchard,  75  Ga.  519;  money  at  any   time    by  signing    the 

Gordon  V,  Strange,  x  Exch.  477.  name  actually  used  in  the  order.   Gor- 

In  the  absence  of  any  evidence  of  don  v.  Strange,  iz  }ur.  1019;  z  Exch. 

usage  and  custom  to  remit  by  mail,  or  477. 
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jly  authorized  agent.* 

3.  Applying  Bank  Sepodt — A  banker  may  apply  a  deposit  of 

s  customer  to  the  payment  of  the  customer's  note  held  by  the 

ink  at  its  maturity,  without  any  request  or  direction  to  that 

feet  by  the  customer,* 

Vn.  Whu  Patxzvt  Km  BB  Mass— 1.  At  Exact  Tiint  Agreed 

poo. — Payment  must  be  made  at  the  exact  time  agreed  on.     At 

immon  law,  if  a  condition  for  the  payment  of  money  at  a  day 

rrtain  was  broken  by  a  failure  to  pay  on  that  day,  the  debt 

luld   not  be   discharged  by  a  subsequent  payment,  unless  ac- 

ipted  in  satisfaction.'     The  only  relief  was  in  equity.* 

8.  When  no  time  is  fixed  for  the  payment,  it  must  be  made 

ithin  a  reasonable  time' 

I.  Mejer  v.  Hehner,  96  III.  400.  In  7  Am.  Dec.  164;  Walker  v.  Wheeler,  i 
i>  case  the  creditor  gave  a  power  of  Conn.  199;  Panoni  v.  Wetlei,  17  Mass. 
torney  to  one  to  receive  payment  of  419;  Howe  o.  L«wU,  14  Ptck.  (Max.) 
debt,  and  afterwards  wrote   to   the     319. 

btor  requesting  him, instead  of  tnak-  See  iii/ra,  tbit  title,  Pleading  Pay - 
g  payment  to  the  attorney,  to  pur-     aient. 

ase  an  interest-bearing  certificate  And  this  applies  to  a  covenant  for 
deposit  which  he  would  take  In  payment  of  rent  Green's  Case,  i  Leon, 
ytnent.     The  attorney  who  held  the    zin ;  Pennant's  Ca«e,  3  Co.  64.  ' 

ite,  collected  a  part  thereof  from  the  And  to  the  debt  due  under  a  mort- 
btoT,  and  credited  it  on  the  note.  gage.  Doton  v.  Russell,  17  Conn. 
eld,  that  the  payment  was  g;ood.  146;  Parsons  -u.  Welles,  17  Mass.  419; 
ic  debtor  was  under  no  legal  obliga-  Maynard  v.  Hunt,  5  Pick.  (Mass.)  340; 
in  to  procure  a  certificate  of  deposit  Howe  f.  Lewis,  iJ|  Pick.  (Mass.)  119, 
stead  of  paying  the  money  to  _the  When  payment  is  to  be  (nade  within 
Lorney.  a  certain  time  after  a  day  named,  that 

1.  Knapp  V.  Cowell.  77  Iowa  i;i8.  day  is  to  be  excluded  in  computing  the 
So,  too,  a  paymenti  may  tiei  made  by  lime.  Campbell  v.  International  L. 
:ansor  a  credit  on  a  mutual  account,  Assur.  Soc.,  4  Bos».  (N.  Y.j  398. 
lere  auch  is  the  agreement  between  4.  Whittington  v.  RubertB,  4  T.  B. 
•parties.  Livingston  v.  Whitney,  19  Mon.  (Ky.)  173;  Atkins  i'.  Chilson,  11 
JtCLB.  538;  s.c,  15(^8.711.  Met.  (Mass.)  112;  Sanborn  n.  Wood- 

See  Wharton  V.  King,  69  AU.  365;     man,  5   Cush,   (Mass.)   36;   Walker  v. 
"      '  ■  Wheeler,  2  Conn.  196,  399;  Carpenter 

V.  Wescott,   4    R.    I.    3J5;    Ragan  v. 
Walker,  1  Wis.  537, 

The  later  cases  hold  that  the  de- 
fense of  payment  may  be  raised  at  law. 
Atkins   V.    Chilson.    11   Met.   (Mass.) 


cCurdy   v.  Middleton,  8a   All 
lomas  f.  Thomas,  61  Miss.  531;  Sut- 
1  *.  Page.  J  C.  B.  104;  Callendar  v. 
oward,  10  C.  B.  390;  Ashby  ».  James, 

Mees.  &  W.  j4j;  Scholey  v  Wal- 
n,  II  Mees.  &  W.  510;  Smith  v.  Page, 

Mees.  &  W.  683;  Owens  v.  Denton, 
Cr.  M.  &  R.  711;  McKellar  v,  Wal- 
:e,  8  Moo.  P.  C.  378;  Sturdy  v.  Ar- 
ut,  3  T.  R.  599;  Worthington  i'. 
-inetditch,  7  Q.  B.  479;  Livingston  i*. 
hiting,  If  q^  B.  731;  Clark  v.  Alei- 
der,  SScolt  (N.  R.)  147. 
Or  it  i*  so  provided  by  statutes,  as  In 
e  caw  of  a  bankrupt  U.  S.  Rev. 
at.  4  ^073. 

1.  Smith  v.  Trousdale,  3  El.  &  B.  83; 
KimpMn  o.  Hunt,  3  Levlne.  368; 
ame  t..  Peploe.  8  East  167;  Poole  v. 
inbridge,  1  Mees.  &  W.  213;  King- 
n  V.  lOngton.  11  Meet.  &  W.  133; 
heeler  v.  Walker,  1  Conn.  196;  s.  c, 


5.  Bank  of  ColufnbJa  v.  Hagner,  t 
Pet.  (U.  S.)  45S;  Brown  v.  Brown,  103 

Where  a  vendee  agrees  to  execute 
notes  in  payment  for  goods  sold,  thev 
must  be  executed  within  a  reasonabfc 
time,  or  the  whole  sum  becomes  due 
forthwith.  Hays  v.  Weatherman,  14 
Ind.  341. 

Two  years  and  three  months  held  not 
to  be  a  reasonable  time  to  make  payment 
In  case  of  sale  of  lands.  Fowler  v, 
Sutherland,  68  Cal.  414. 

If  by  inference  of  law  the  money  is 
to  be  paid  in  ».  reasonable  time,  the 
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or  on  demand.* 

S.  As  Depending  Vpon  Perfbrmanoe. — Where  the  time  fixed  for 
payment  is  to  happen,  or  may  happen,  before  the  time  fixed  for 
performance,  the  right  to  payment  does  not  depend  upon  per- 
formance.* 

4.  For  Ooods  SeUL — In  an  ordinary  contract  of  sale,  where  it  is 
not  expressly  stipulated  that  credit  shall  be  given,  or  the  time  of 
payment  is  not  agreed  upon,  the  buyer  is  bound  to  pay  as  soon 
as  the  vendor  is  ready  to  deliver.' 

debtor  has  no  election  to  make  it  pay-  thereof  in  writing/'  and  in  case  of  fail- 
able  at  different  times  and  in  diiTerent  ure  to  so  paj,  defendants  were  author- 
jears.    O'Donnell  v,  Leeman,  43  Me.  ized  to  take  possession  of  and  sell  the 
158;  s.  c,  69  Am.  Dec.  54.  furniture.      Defendants    placed   in  the 
Where  a  contract  provided  thst  a  hands  of  a  sheriffs  officer  a  written 
sum  should  be  **pay  able  as  con venie'tt,"  demand  of  payment,  who  delivered  it 
this  cannot  be  construed  so  that  it  snail  to  plaintiff  at  liis  house,  and  upon  his 
not  be  payable  at  all,  but  only  as  an  ex-  failure   to  make  immediate    payment, 
tension  of  credit.    Black  v.  Bachetder,  seized  the  furniture.    It  was  held  that 
120 Mass.  171.  the     seizure    was     premature.'    Says 
1.  Bank  of  Columbia  v,  Hagner,   i  Cockburn,  C.  J.:   "Bv   the  terms  of 
Pet  (U.  S.)  455;  Payne  v,  Mattox,  i  the  bill  of  sale  plaintiff  was  under  an 
Bibb  (Kj.)  164;  Slack  v.  Price,  i  Bibb  obligation  to  pay  this  money  immedi- 
(Kj.)  272;  Colburn   v.   First   Baptist  ately  upon  demand  in  writing,  and,  if 
Church,  60  Mich.  198;  Dorland  f.  Dor-  he  did  not,  then  the  defendants  were 
land,  66  Cal.  189.  .entitled  to  take  possession  of  and  sell 
A  promissory  note  which  states  no  the  goods.     Here  such  a  demand  was 
time  of  payment  is  payable  on  demand,  made.    The  deed  tnust  receive  a  rea- 
even  though  the  interest  is  made  pay-  sonable  construction,  and  it  could  not 
able  annually.    Converse  v.  Johnson,  have  meant  that  the  plaintiff  was  bound 
146  Mass.  20.  to  pay  the  money  in  the  very  next  in- 
A  debt  acknowledged  to  be  due,  with-  stant  of  time  af^er  the  demand,  but  he 
oat  mentioning  any  time  of  payment,  is  'must  have  a  reasonable  time  to  get  it 
pa/able  immediately.     Payne  v.  Mat-  from  some  convenient  place.    For  in- 
tox,  I  Bibb  (Ky.)  164.  stance,  he  might  require  time  to  get  it 
On  an  award  or  a  covenant  to  pay  from  his  desk,  or  to  go  across  the  street, 
money,  without  any  dav  fixed,  no  de-  or   to  his  bankers  for  it."    4  Best  & 
mand  is  necessary,  and  the  moneA'  is  Smith  453. 

due  forthwith.    Slack  v.  Price,  i  Bibb  And   Blackburn,   J.,   said:  "By   a 

(Ky.)  272;  Kendall  v,  Talbott,  i  A.  K.  reasonable   time  must   be  understood 

Marsh.  (Ky.)  321.  time  enough  to  ascertain  the  will  of  the 

But  if  it  is  expressly  agreed,  or  es-  creditor,  or  of  a  person  authorized  by 

tabUshed  by  custom,  that  payment  is  to  him  to  receive  the  money." 

be  made  onlv  after  demand  or  notice,  a  The  demand  in  this  case  having  been 

reasonable  time  after  demand  or  notice  made  by  an  agent  of  the  creditors,  it 

is  allowed  for  the  debtor  to  bring  the  was  further  held  that  the  debtor  must 

money.    Benj.  on  Sales  (x  Am.  ed.),  $  have  a    reasonable  opportunity  to  in- 

709;  ctting  Brighty  t».  Norton,  32  L.  J.,  quire  into  the  authority  of  the  person 

Q.B.  38;   s.  c,  3  Best  &  S.  305;  Jones  making  the  demand. 

V.  Wilson.    32    L.  J.,  Q^  B.  33,   382;  t.  i  Whart.  on  Contr.,  §  582;  Petty  v. 

s.  c,  4  Best  &   S.  442,  455;    Massey  Church  of  Christ,  95  Ind.  278. 

V.    Sladen,     L.     R.,     4     Exch.     14;  8.  Benj.  on  Sales  (x  Am.  ed.),  ^^  706, 

Loughborough    v.     Nevin,     74    Cal.  707;  Endsleyi/.  Johns,  120  III.  469;  s.  c, 

250.  60  Am.  Rep.  572 ;  Wright  v.  Wabash 

In  the  case  of  Toms  v.  Wilson,  cited  etc.  R.  Co.,  120  111.  541;  Lenta  v.  Flint 

by    Mr.    Benjamin,   plaintiff  being  In-  etc.  R.  Co.,  53  Mich.  444;  Hill  v.  Gayle,  * 

debted  to  the  defendant,  executed  to  the  i    Ala.  275;  Falls  v.  Garther,  9  Port. 

latter  a  bill  of  sale  of  his  household  fur-  (Ala.)  605;   RobMns  v,   Harrison,  31 

niture,  whereby  he  agreed  to  pay   the  Ala.    x6o;     Robinson    v.    Mamey,    5 

debt     ^immediately      upon      demand  Blackf.   (Ind.)  329;    Kirby  v,    Stude- 
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Hot«  Before  Hatnrit;. — Payments  made  by  the  maker  of  a 
)le  promissory  note  before  its  maturity  are  made  at  his 

nyment  mad*  on  Sunday  is  good  if  the  creditor  retains  the 

Whxbb  Fatmzft  Kmr  n  Kabs— 1.  The  Cteneral  Role  is 
payee  must,  if  no  specific  place  of  payment  is  designated 
d  upon,  seek  out  the  creditor  and  pay  him." 

[nd.  45;  Tervilllger  V.  Mur-  M  lurrendered  toSthenoteexecutedbjr 

Iitd.  32i  Kundlej  v.  Buckner,  him,  retaining  only  the  joint  note  se- 

:  M.  (Mi»BO  70;   Peabodj-  v.  cured  bj  the  mortgage.    This   note  he 

?9  Me.  573;  Genin  v.  Tomp-  indorsed,  and  Gold  it  and  the  mortgage 
arb.  (N.  Y.)  i6j;' Cook  v.  for  value  before  niHturity  to  one  who 
I  Weiid,  (N.  V.)  J85;  Mc-  had  no  knowledge  of  the  payments  and 
McKennan,  i  W.  &  S.  (Pa.)  who  procured  judgment  on  the  note  and 
j7  Am.  Dec.  505;  Fltzpatrick  foreclosure  or  the  mortgage.  J  being 
;  Coldw.  <Tenn.}  15;  Bliss  v.  Insolvent  and  the  mortgaged  property 
Vt.  itfl;  B.  c,  10  Am.  Dec.  having  been  sold  to  aatisfr  the  judg- 
■>,  Faji,  43  N.J.  Eq.  438.  ment,  J's  wife  brought  an  action  agsipst 
<vi  hai  no  right  to  delay  till  a  M  to  recover  the  amount  of  the  pay- 
made,  nor  till  the  vendor  ac-  menti  which  he  had  failed  to  credit  on 
ra  to  deliver;  nor  till  he  sends  the  joint  note.  Heid,  that  she  was  en- 
the  articles  purchased  to  the  titled  to  recover,  Moorman  u.  Shock- 
Benj.  on  Sale*  (»  Am.ed.),  ney,  5^  Ind.  88.                              t 

a.  Johnson  v.  Willis,  7  Gray  (Mass.) 

miMi/,  a   sale   for  cash   by   a  164.    See  alto  Sunday. 

n   merchant  t*  held  to  mean  (.  King  v.   Finch,  60  Ind.  430;  Gale 

oney  (a  to  be  paid  on  delivery  v.   Corev,    iii   Ind.   19;    Mc  Kinder  v. 

perty.     Bliss  v.  Arnold,  8  Vt.  Littlejolin,  4  Ired.  (R  Car.)  198;   San- 

jo  Am.  Dec.  467.  ders   t.   Norton,  4  T.   B.  Mon,  (Ky.) 

«1e  V.  Redding,  u   Ind-  231;  464. 

.  Fox,  I  Morr.  (Iowa)  48.  The  mak;r  of  a  note  payable  at  an 

1  applies  only   to   negotiable  Ypailantl  bank  deposited  money  with 

erritt  v.  Cole,  9  Hun  (N.  Y.}  his  own  bankers  In  Ann  Arbor,  request- 
ing them  to  get  the  note  from  Ypsilantt 

«    no   application    to    paper  and  pay  it.     The  Ann  Arbor  bankers 

ible  "on  or  before"  a  certain  wrote  to  Ypsilanti  for  the  note,  which 

Idard  T..  Burton,  41  Iowa  ^82.  was  sent  to  them  indorsed  "for  collec- 


Ihat  an  attorney  has  authpr-  tlon."  They  did  not,  however 
five  payment  of  a  note,  doei  the  money,  and  upon  theirfailure 
4ie  him  to  accept  payment     afterwardB,  the  note  was  found  a 


e  is  due.     Smith  i>.  Kidd,  their    collection      paper,     uncanceled. 

130;  s.  c,  J3  Am,Rep.  IJ7.  //?W,  that  the  note  was  not  paid.     It 

Merritt  v.  Cfole,  9   Hun  (N.  wa*  the  maker's  "duty  to  see  that  the 
note  was  paid  at  maturity,  and  instead 

1  order  to  obtain  a  loan  from  of  paying  it  himself   he  Intrusted  the 

id    S    to   execute   to   M  his  money  to  hla  own  bankers,  who  never 

»  note.     Thereupon  J  and  his  applied  it,  .     .    .     Wecanseenoplaus- 

ted  to  S  their  joint  promls-  tbie  ground  for  holding  the  note  paid  .** 

for  the  same  amount,  which  Sutherland     v.    First    Nat.   Bank,    31 

:  was  secured  bj  a  mortgage  Mich.  330. 

;'s  land.     The  joint  note  and         Where  payment  waa  to  be  made  in 

Indorsedby  S.wercdelivered  grain  on  a  day   fixed,  but  no  place  of 

ther  with  S's  note  to  M,  both  delivery  was  designated,  the  parties  may 

bank,  and  both   given  solely  subsequently  agree  on  a  place,  and  tbia 

said  loan.  Certain  payments  agreement  will  be  binding,  though  the 

1  by  J  were   indorsed  on  the  original  contract  was  in  writing  and  the 

note   of  S,  but   not   on   the  place  was  fixed  by  parol.  Mllei  v.  Rob- 

jf  J  and  hia  wife.  Afterward  erts,  34  N.  H.  145, 
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8.  Hotet  and  other  seeurities  made  payable  at  a  particular  bank  are 
payable  absolutely,  and  it  is  not  necessary  for  the  owner  to  pre- 
sent them  at  the  place  where  they  are  made  payable  in  order  to 
hold  the  maker.  And  though  the  maker  deposit  funds  with  the 
bank  to  meet  such  paper,  and  it  would  have  been  paid  had  the 
holder  presented  it  at  such  bank  at  maturity,  the  maker  is  still 
liable,  notwithstanding  the  funds  are  lost  through  a  subsequent 
failure  of  the  bank.^ 

1.  *^Adam8  v.  Hackensack  Imp.  Com-  bar  of  the  debt;*'  and  it  is  said  further 

mission,  44  N.J.  L.  638;  s.  c,  43  Am.  in  that  case,  though  it  is  merely  a  die 

Rep.  406.  tum^  that  should  the   maker  "not  find 

Mr.  Justice  Story  states  the  re-  his  note  or  bill  at  the  bank  he  can  de- 
verse  of  this  to  be  the  law,  both  in  Eng-  posit  his  money  to  meet  the  note  when 
land  and  in  this  country.  That  is.  while  presented,  and  should  he  be  afterwards 
the  maker  is  not  discharged  by  the  mere  prosecuted  he  would  be  exonerated  from 
failure  of  the  holder  to  present  the  note  all  costs  and  damages  upon  proving 
at  the  designated  place,  yet,  "if  by  such  such  tender  and  deposit." 
omission  or  neglect  of  presentment  and  In  a  recent  case  in  New  Tork^  the 
demand,  he  has  sustained  any  loss  or  rule  is  declared  to  be  as  stated  in  the 
injury,  as  if  the  bill  or  note  were  pay-  text,  the  court  of  appeals  holding  that' 
able  at  a  bank  and  the  acceptor  or  maker  if  the  bank  fails  with  sufficient  funds  of 
had  funds  there  at  the  time,  which  have  the  maker  in  its  hands  to  pay  the  note, 
Ixen  lost  by  the  failure  of  the  bank,  the  maker  is  still  liable.  Indfig  v.  Nat. 
then,  and  in  such  case,  the  acceptor  or  City  Bank,  80  N.  Y.  100. 
maker  will  be  exonerated  from  liability  The  courts  of  Iowa  and  of  South 
to  the  extent  of  the  loss  or  injury  so  Carolina  have  followed  the  rule  laid 
sustained."  Story  on.  Prom.  Notes,  $^  down  by  Story.  Lazier  v.  Horan,  55 
327,  228.  Mr.  Parsons  and  Mr.  Dan-  Iowa  75;  s.  c,  39  Am.  Rep.  167;  Bank 
iels  announce  thtf  same  rule  and  cite  of  Charleston  v,  Zorn,  14  S.  Car.  444; 
Story  as  their  authority,  i  Pars.  Contr.  s.  c,  37  Am.  Rep.  733. 
273;  1  Dan.  Neg.  Inst  (3rd  ed.),  ^  643.  But  in  a  later  case  decided  by  the  Su- 

But  in  the  case  cited,  and  which  has  preme    Court    of    Iowa,   See  vers,  J., 

been  recently  decided  by  New  Jersey  says:  "We  do  not  feel  disposed  to  ex- 

courU,  it    is    insisted  that  Mr.  Story's  tend   the  rule"  of  Lazier  v,  Horan,  and 

view  of  the  law  is  not  correct,  and  that  intimates   an  approval  of  tjie  case  cited 

it    is  not  supported  by  the  authorities  above  from     New   Jersey  (Adams  v. 

which  he  cites.    The,  doctrine  as  an-  Hackensack  Imp.  Commission, 44  N.J. 

oounced  in  the  text  is  there  mainUined  L.638);  Callanan  v.  Williams,  71  Iowa 

in  a  well  reasoned  opinion.     Adams  v,  363,  where  it  is  held  that  if  the  note  is 

Hackensack    Imp.  Commission,  44  N.  payable  at  the  office  of  one  not  a  banker, 

J.  L.  638;  s.  c,  43  Am.  Rep.  406.  the  deposit  of  money  bv  the  maker  at 

In  Bank  of  U.  S.  v.  Smith,  11  Wheat,  such  office  is  not  a  payment,  unless  the 

(U.  S.)  172,  the  Federal  Supreme  Court  money   actually   reaches   the  payee  ot 

declines  to  pass  upon  the  question,  as  it  the  note. 

did   not  necessarily  arise  in  that  case.  If  the  note  is  made  payable  at  a  par- 

In  Wallace  v.  McConnell,  13  Pet.  (U.  ticular  place,  the  maker  is  not  indefiiult 

801361  the  question   was  whether,  in  until  it  is  deposited  at  such  place,  where 

suing  on  a  note  made  payable  at  a  par-  it  is  attempted  to  enforce  a  forfeiture  on 

ticular  place,  it  was  necessary  to  aver  a  account  of  the  nonpayment.     Robinson 

demand  at  that  place.    The  American  v.  Cheney,   17    Neb.    673;    Ballard   v 

cases   are   reviewed  at   length,  and  the  Cheney,  19  Neb.  58. 

conclusion  is  reached  that  such  an  alle-  Where  the  note  is  payable  at  the  office 

gatton  is  not  necessary;  that  it  is  mat-  of  one  not  a  banker,  and  who  is  not  th» 

ter  of  defense  on  the  part  of  the  defend-  holder  of  the  note,   n  deposit  of  the 

ant  to  show  that  he  was  in  attendance  amount  at  such  place  is  not  a  payment 

to  pay  or  had  the  money  there  to  pay,  Callanan  v,  Williams,  71  Iowa  761. 

but  that  plaintiff  was  not  there  to  re-  Where  it  is  agreed  between  the  par- 

ccive  it;  "which  defense  generally  will  ties  that  a  note  may  be  paid  at  a  certain 

be  in  bar  of  damages  only,  and  not  in  store,  and  a  part  of  the  amount  is  left 
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PA  YMENT. 


■Mdptof  ^B«t 


Z.  Emnva  or  PATimn— I.  S«oeipt  of  Pa7meiit.>— A  receipt  is 

y  prima  facie  evidence  of  payment.* 

I.  Book  entriw  made  by  the  payor  in  his  own  account  books  are 

:  evidence  in  his  favor,  unless  brought  to  the  knowledge  of  the 

ditor,'  unless  admissible  on  grounds  common  to  all  book 

ries.* 


le  (tore  \iy  th«  maker,  which  act  Ii  The  acknowledgment  conUiDed  In 
led  by  the  holder  with  full  knowl-  a  deed  of  the  payment  of  the  consid- 
:  of  all  the  circunnlancea,  thU  will  ention  money,  Is,  in  the  absence  ol 
itltute  a  payment  fro  lanlo,  though  any  evidence  that  It  has  not  been  in 
creditor  never  actually  recclvet  fact  paid,  sufficient  evidence  o(  its  paj- 
money.  Ingalls  v.  Fiske,  34  He.  ment;  Wood  v.  Chapin,  13  N.  Y.  J09; 
s.  c,  67  Am,  Dec.  61. 

As  to  effect  where  the  Instrument  is 
silent  as  to  the  payment  ol  the  consid- 
eration, »ee  Solary  v.  Stultz,  u  Fla. 
163.  Such  recitals  may  be  rebutted  by 
parol.     Cravens  r.  Dewer,  13  Cal.  40, 


rnLEvid.  (13th  edO,  4517. 
J.,   f,\   1064,   1130,    1365;  Skaife  v. 
Mm,  5  Dowl.  &   Ry.  190;  Field  v. 
II,  13  Ala  6c^;  Shropshire  v.  Long, 
[«wa   537:  St.  Louis,  Ft.  Scott  etc. 
^o.  V.  Davis,  35  Kan.  46^;  N!ctio)son 
raaier,4  Harr.  (Del.)  306;  McAIUs- 
V.   Engle,  $3    Mich.  56;  Foster  t. 
Is,  II  N,  Y.  J47;  Lambert  i-.  Seelv, 
low,  Pr.  (N.  Y.)  431;  M^argel  v. 
;«rgc!,  105  Pa.  St.  471;. 
nd    a   receipt    it    inadmissible    ~- 
nst  a   itranger  to  the  transactio 
ri*  r.  Boiell.  34  Minn.  i6i;  Ranney     339;  Hin 
lardv. 43  Ohio  St,  1S7;  Megargel  p      "--  '-   ' 
;ar^L  105  Pa.  St.  475. 
arol  evidence  of  the  payment  ii  ad- 
Jlrfe,  though  a  receipt  was  eiven; 
it  is  not  necesaarr  to  account  for 
abwnre  of  the   receipt.     I   Whart. 
US  r:-  Southwick   r.   Hayden,  7 
'■    V.:.  334- 


Maine  v.  Harper,  4  Allen  (Mass,)  i: 
Meyer  n.    Reichardt,    iii  Mass.   loa; 
Germania  P.  Ins.  Co.  r.  Stone,  3i  Fla, 
SSy.  Bonnett  v.  Glattfeldt,  130III.166; 
Brannin  v.   Foree,   ti  B.  Mon,  <Ky,) 
506;  Hess's  Appeal,   iii   Pa.  St.   i^; 
Manion  Blacksmith  and  WreckineCo. 
r.  Carreras.  19  Mo.  App.  i6a ;  White- 
bouse  r.  Bank  of  CuoperMown,4SN.  Y. 
Mimes  v.  Barniti.S  Watts  (Pa.)  3^; 
s  Appeal,  III  Pa.  St.  16S. 
:  where  the  cri'dilor  is  a  witness 
In  his  own   behalf  the  entries  in   his 
books  mav  be  read  in  evidence.     Bon- 
Gfattfeldt.  110  III.  166. 
in  action  by  a  mine  foreman  to 
T  from   the   owners   money  ad- 
vanced  bvbim»to   pay  lor  labor,  the 
larking  a  nJie  or  bill  "paid"  bv  the     time-account  of  the  laborer*  whom  he 
«r?  of  a  bank  in  which  it  had't>een     has  paid,  and  the  receipt* given  hiijj 
osiied  for  collection,  or  the  mark-     by  such  laborers,  are  admissible.   Mar- 
of    it   canceled,   or   erasing   the     tin  :■.  Victor,  Mill  &  Min.  Co^  19  Nev, 
>e  of  the  maker,  are  not  conolusive     180. 

4.  See  article  on  Books  as  Ert- 
D»'CE,  vol.  1.  p.  467 ;  I  Greenl,  Evld., 
^Ij  117.  ti8^  I  Smith's  Lead  Cs.  <7th 
im.  ed.)  s^i.  Compare  Veith  r.  Haage, 
S  Iowa,  1^3;  Young  :■.  Jones,  8  Iowa 
The  entries  must  be  made  by  the 
partv  himself  in  the  course  ol  his  bus- 
iness, or  br  the  person  whose  duty  it 
was  to  make  them.  Tate  on  Evid,  J76; 
bank  was  accustomed,  before  Pitman  t-.  Maddox,  3  Salk.  690;  Ld. 
lingout  forcollecUon  cheques  on  Ravm.  T3»:  GIvnn  :■.  Bank,  a  Ves.  40; 
!-r  banks,  tu  Mamp  them  on  their  Leicbure  :■.  «orden.  3  \es,  54; 
■as  paid.  HiJ,  that  such  stamp  Merrill  r.  Iihaca  etc.  R.  Co„  16 
«  not  necessarilv  cancel  thecheque.  Wend.  I S.  Y.>  ;S6;  30  Am.  Dec. «.  c. 
it  mav  he  shown  thai  the  vheque  1  ^ :  Sterrei  r.  Bull,  1  Binn.  ( Pa.)  334, 
not  in' fact  paid,  S<>tt  r.  Belts,  C'mtvrf  Cummings  r.  NkhoU,  13 
I  &  D.  Supp.  \N,  V.)  3J.3.  N.  H,  4--0:  s.  c,  3S  Am.  Dee.  jot. 
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IcDce  of  its  actual  payment;  and 
lay  be  shown  that  tiie^e  acts  were 
e  through  mi^iakc, 
-ving  Bank  ^,  Wetherald,  34  Barb. 
Y.)3J3LS.c_alBrmed.  36  N,  V.33S, 
ice  V,  Oriental  Bank  Corpora- 
I,  L.  R.,  3  .^pp,  315 ;  »-  C-,  14  Moak's 
I.  311;   Warwick  r,  Rogers  5  Man, 


BrldMM  «f  PAymaat.                    PA  YMENT,  Tht  Budtn  of  Proving. 

Entries  in  the  creditor's  books,  showing  payment  in  full  of  an 
account  due  him,  zx^  prima  facie  evidence  against  him.* 

S.  The  burden  of  proving  payment  is  on  the  party  pleading  it  ;* 
but  may  be  proved  by  circumstances.* 

Th^  form  in  which  the  account  is  i8  La.  Ann.  288;  Winter  v,  Simon- 
kept  or  the  entries  made  is  not  of  es-  ton,  3  Cranch  (C.  C.)  104;  Ed- 
sential  importance.  Smith  v.  Smith,  monds  v,  Edmonds,  i  Ala.  401;  Mc- 
4  Harr.  (Del.)  533;  Hall  v.  Field,  4  Lendon  t^.  Hamblin,  34  Ala.  86;  Caul- 
Harr.  (Del.)  533,  note;  Taylor  v.  Tuck-  field  r.  Sanders,  17  Cal.  569;  Powel  v, 
er,  I  Ga.  331,  where  the  entries  were  Swan,  5  Dana  (Ky.)  i;  Witherell  v, 
made  on  scraps  of  paper  {compare  Swan,  32  Me.  347 ;  Yarnell  x\  Ander- 
Barber  r.  Bennett,  j8  Vt.  476;)  s.  c.,56  son,  14  Mo.  619;  Buzzell  v,  Snell,  35  N. 
Am.  Rep.  565;  Hallr.  Glidden,  39  Me.  H.  474;  Smith  v,  Burnet,  17  N.  J.  Eq. 
445;  Landis  v.  Turner,  14  Cal.  573,  40;  McKinney  x^.  Slack,  19  N.  J.  Eq. 
where  they  were  made  on  a  slate;  164;  Lovelock  v.  Gregg  (Colo.  1890), 
Rowland  v.  Burton,  3  Harr.  (Del.)  33  Pac.  Rep.  86 ;  Gutterman  v.  Schroe- 
288,  when  a  notched  stick  was  used;  der,  40  Kan.  507 ;  Doolittle  v.  Qavigan, 
Miller  V.  Shay,  145  Mass.  163,  where  74  Mich.  li;  Zachary  v.  Phillips, 
the  entries  were  mere  marks  in  a  mem-  lox  N.  Car.  571;  Hussey  v.  Culver 
orandum  book.  But  a  pocket  memo-  (Supreme  Ct),  6  N.  Y.  Supp.  466; 
randum  book  has  been  excluded.  Rich-  Rogers  v.  Priest,  74  Wis.  538. 
ardson  v,  Emery,  33  N.  H.  330;  Thayer  Where  the  purchase  money  of  land 
r.  Deen,  3  Hill  (S.  Car.)  677.  And  was  payable  in  instalments  and  the 
any  mode  other  than  regular  books  is  legal  title  is  retained  by  the  vendor, 
not  looked  upon  with  favor.  Tones  v.  the  burden  of  proof  is  on  the  purchas- 
Jones,  31  N.  H.  19;  Hall  v,  Glidden,  er  to  show  payment.  McCurdy  v, 
39  Me.  445;  Faxon  v,  Hollis,  13  Mass.  Middleton,  83  Ala.  131. 
428;  Matties  r.  Robinson,  8  Met.(  Mass.)  The  fact  that  since  the  date  of  the 
269 ;  8.  c,  41  Am.  Dec.  505.  '  note  sued  on   the  payee  has  received 

There  must  have  been  a  course  of  from  the  maker  checks  to  an  amount 

dealing  between   the   parties.     Corn-  sufficient  to  extinguish  the  note,  does 

ing  V.  Ashley,  4  Den.  (N.  Y.)  354.  not  of  itself  establish  the  payment  of 

1.  Guest  7'.  Burlington  Opera  House  the  particular  note,  nor  does  it  shift 

Co.,  74  Iowa  457.     See  Beaver  v.  I'ay-  the  burden  of  proof.    Smith's  Appeal, 

lor,  I  Wall.  (U.  S.)  637;  Reynolds  v,  53  Mich.  415. 

Sumner  (111.  1888),  14  N.  £.  Rep.  661.  8.  Declarations  of  the  creditor,  or  of 

And  compare  Libbey  r.  Brown,  78  Me.  his  agent,  that  the  debt  is  discharged 

492;  Oberg  V.  Breen,  50  N.  J.  L.  145.  zx^  prima  facie  evidence  of  payment. 

But  where  both  the  creditor  and  the  State  Bank  t;.  Wilson,  i  Dev.  L.  (N. 

person    to  whom   the  payments    are  Car.)484.  And  an  admission  of  payment 

credited  testify  that  the  account  was  in  full  is  competent,  though  the  specific 

not  paid,  and  the  action  is  against  an-  payments  as  shown  by  the  other  evi- 

other  party,  the  question  of  payment  dence  are  less  than  the  det>t.    Hender- 

should  be  left  to  the  jury.     Guest  x\  son  v.  Moore,  5   Cranch  (U.   S.)    11. 

Burlington  Opera  House  Co.,  74  Iowa  Evidence  that    the  money  was    sent 

457.  by  mail  is  admissible,  and  if  strength- 

S.  3  Green].  Evid.,  4516;  Shulman  ened  by  corroborating  circumstances 
\\  Brantley,  <o  Ala.  81;  Adams  v,  hecoma  prima  facie  evidence  of  pay- 
Field,  35  Mich.  16;  Atwood  t'.  Corn-  ment.  Waydeil  v,  Velie,  i  Bradf. 
wall,  35  Mich.  143 ;  Star  Wagon  Co.  r.  (N.  Y.)  377. 

Matthiessen,  3  Dak.  333 ;  Van  Buskirk  Where  plaintiff  had,  some  eighteen 

r.  Chandler,   18  Neb.  584;  Tootle  v.  months  before  suit  brought,  received 

Maben,     21    Neb.     617;    Baldwin    v.  from     the    defendant    accounts    and 

Clock,  78  Mich.  301 ;    Bell's  Appeal,  claims  for  the  purpose  of   collecting 

122   Pa.    St.  486;     Wingett's  Appeal,  them  and  applying  the  proceeds  on  the 

122  Pa.  St.  486 ;    Snodgrass  v.  Cald-  note  sued  on,  evidence  of  this  fact  is 

well    (Ala.    1890),  7    So.    Rep.    834;  relevant  on  a  plea  of  payment.    Cuth- 

Stokes  r.  Taylor   (N.    Car.  1887),  i3  bert  v.  Newell,  7  Ala.  457. 

S.  E.  Rep.  5x0;   Hutchins  v,   Hamil-  In  a  suit  against  a  maker  of  a  note^ 

ton,    34  Tex.    390;    Irvin  v.  Gernon,  he  offered  in  evidence  to  show  pay- 
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hjaaat.                    PA  YMENT.  Th«  kidn  of  Frarlsc. 

k  on  a  bank,  tigned  bj  bit  A  partT  indebted  to  his  itcp-motber, 

3r  of  th«  plaintilT  and  in-  rep ea ted Ij  offered  to  pay  her  the  debt 

fiG  latter.     Held,  to  be  ad-  and  ihe  refused  to  receive  il,  declaring 

d.  In  the  abaence  of  proof  that  she  never  Intended  to  collect  it 

transaction  to  which  the  from  him,  as   he  had  made  the  mone^ 

be  applied,  to  be  evidence  for   her,   and   that   If   not  paid   in  lier 

of  the  note.     Murphy  v.  lifetime  it  was  to  be  his.  The  debt  was 

\.  St  335.     To  same  effect,  not  paid   in  her   lifetime.      Hetd,  that 

V.  Harper,  16  Mees.  &  W.  the  above  facts   constituted    evidence 

Exch.  181.  onlj   of  an   unexecuted    Intention   to 

thai  the  creditor  having  no  discharge  the   debt,  and  that  the  debt 

ed    upon   the  debtor   and  was    not   In    fact  extinguished.     Mc- 

■vitb  money  in  hii  poasea-  Guire  v.  Adams,  8  Fa.St.  aSiS. 

he  said  he  giot  from  the  Defendants  were  sued  as  obligors  in 

'idence  of  payment.  Whit-  a  bond  and  pleaded  payment.     In  sup- 

le,   35    Iowa  103,    But  evi-  port   of  the  plea  they  introduced  evi- 

the     debtor     borrowed  dence  tending  to  show  that  one  of  them 

the    ostensible    purpose  placed  In  the  hands  of  a  third  person 

s  not  admissible.     Reed  v.  money  aufTicient  to  pay  the  debt,  and 

I.J.  L.  681.    Oid/ore  Bur-  tile   latter  informed   plaintiff  that  he 


y- 


Thomp.  &  C.(N.  Y.)  had  the  money  to  pay  ofl  the   bond; 
that    plaintilT   refused  to  receive    the 

sementon  a  note  or  bond  money,  saying  that  he  owed  the  oth- 

!  payee  or  obligee  without  er  obligor  more  money,  though  be  did 

>f  the  maker  or  obligor,  is  not  state    that  the    debt   was   settled. 

^  as  evidence  of  payment  in  Hrld,  that  this  was   not    sufficient  to 

;  party  making  it,  unless  it  prove  payment.     Green  i'.  Buckner,  6 

lat  it  was  made  at  a  time  Leigh  (Va.)  81. 

lid  be  against  the  interest  Where  real  estate  was  sold  and 
making  it.  Roseboom  v.  notes  secured  by  mortgage  given  for 
17  Johns.  ( N.  Y.)  i8i.  And  the  purchase  money,  and  the  proper- 
V.  Wykoff,  M  A'"-  ^6°;  '7  transferred  and  laid  olT  in  lots 
.  Daniels,  18  N.  H.  364.  and  a  portion  resold,  bonds  and  notes 
orris  I'.  Morris,  5  Mich.  171.  being  taken  for  the  latter  sales  ;  and 
testator  had  promised  a  where  a  suit  for  foreclosure  was 
to  one  named  as  a  leg-  brought  and  payment  set  up  as  a  de- 
an additional  sum  as  fense,  il  was  proper,  the  principal 
;  fact  that  the  legacy  was  owner  of  the  property  being  dead, 
ual  to  the  principal  is  not  to  permit  the  irilroduction  in  evi- 
prove  satisfaction  thereof,  dence  of  a  letter  from  the  father  of 
oburn,  10  AI1eo(MaI^)SI.  the  deceased  owner  to  the  plaintiff, 
g  t'.  Williams,  II  Mass.  inclosing  a  receipt  from  platntifTB 
Am.  Dec.  81.  attorney  to  the  deceased  for  a  sura 
loldlng  three  notescredited  of  money  in  eicesi  of  the  mortgage 
yment  on  the  first  note.  He  debt,  said  sum  having  been  paid  at  the 
received  a  sum  amounting  request  of  the  plaintiff,  the  letter  con- 
.  balance  due  on  that  note,  necting  the  payment  with  the  mort- 
ared that  the  note  was  de-  gage,  and  being  admitted  with  other 
the  maker.  The  holder  evidence  in  relation  to  the  transac- 
y  received  a  further  sum  tions  of  the  parties.  Cook  v.  Wood- 
lufncient  to  pay  the  second  ruff,  97  Ind,  134. 

.  he  applied  to  the  payment         The  final    settlement  of  a  guardian 

',  crediting  the  surpfus  on  showing  a  sum  due  the  ward,  togeth- 

lote.     //<■«.   that   the   tn\-  er   with   an   order    of   the   court   ap- 

lufliclent  to  show  that  the  proving  the   settlement  and  discharg- 

ad  been  fully   paid.     Llnd-  ingthe  guardian,  does  not  constitute^   ' 

ormick,  8j  Va.  479.  evidence  of  the  payment  of  the  money 

drawn  by  the  defendant  in  to   the   ward.      Naugle   v.   State,    101 

e  creditor  or  btartr,  with  Ind.  184. 

canceling   mark   upon    it         Where  an   indorsement  on  a    note 

ed  hr   the  debtor.  Is  no  ev-  wo^  shown,  and  a  separate  receipt  of 

I  payment.     Lowe   v.  Mc-  a  dliTerent  dale  but  of  a  like  amount 

ancli  (C.  C.)  154.  signed  by  plaintiff's  ageDt,  this  Is  not 
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fnramptioa  of  Pftyme&t.              PA  YMENT*  nram  OlieiimfUiicef . 

Z.  PBinnDPTiov  07  Patkbvt — 1.  From  Ciienmitanoes. — A  pre- 
sumption of  payment  may  arise  from  the  circumstances  of  the 
case,  in  the  absence  of  positive  evidence  either  way,  and  such 
presumption  is  a  question  for  the  jury.^     The  presumption  is  not 

necessarify  proof  of  two  different  pay-  la  S.  Car.  130;  Cushman  v.  Hall,  a8 

ments.    l5otj  v,  Janes,  28  Wis.  31Q.  Vt.    656 ;     Dews    v.    Pickard,   R.  M. 

The  mother  of  Mrs.  H  and  de^nd-  Charlt.  (Ga.)  479;  Carson  v.  Line- 
ant,  who  were  her  only  children,  at  burger,  70  N.  Car.  173;  Swan  v. 
some  period  before  her  death  gave  to  Brewster,  i  N.  Y.  Supp.  584;  Succes- 
Mrs.  H  a  considerable  amount  of  prop-  sion  of  Moreira,  16  La.  Ann.  368; 
erty  with  the  understanding  that  she  Tolliaferro  v,  Ives,  51  III.  247;  Elston 
would  thereafter  make  her  home  with  v,  Kennicott,  5a'  111.  272;  Stevens  v, 
Mrs.  H.  After  some  time  had  elapsed,  Gainesville  Nat.  Bank,  62  Tex.  499; 
she  became  dissatisfied,  and  changed  Smith  v.  Smith,  6  N.  Y.  Supp.  90; 
her  home  to  defendant's  home.  Ab^ut  Smith  t'.  Camp  (Ga.  1889),  10  S.  E. 
a  year  after  the  change,  defendant  and  Rep.  539;  Griffin  v.  Petty,  loi  N.  Car. 
her  mother  had  an  accounting,  though  j8o;  Green  v,  Buckner,  6  Leigh  (Va.) 
it  does  not  appear  whether  the  same  82;  Grimmell  v,  Warner,  21  Iowa  11 ; 
was  in  full,  and  thereupon  defendant  Just  v.  Porter,  64  Mich.  565 ;  Woods 
executed  to  her  mother  a  note  and  v,  Hamilton,  39  Kan.  69;  Bradley  r. 
mortgage.  The  mother  continued  to  Long,  2  Strobh.  (S.  Car)  160;  Brown 
live  with  defendant  until  her  death,  v,  Cahalin,  3  Oregon  45;  Brown  v. 
During  that  time  she  employed  an  at-  Sadler,  16  La.  Ann.  206;  Broward  v. 
tomey  to  draw  her  will,  and  instructed  Doggett,  2  Fla.  49 ;  Scott  r.  Scott,  36 
him  that  defendant  was  then  paying  Ga.^4;  Rogers  v.  Priest,  74  Wis.  538; 
the  note  by  boarding  her,  the  testa-  King  v.  Bush,  36  111.  142;  Koltze  v, 
trix,  and  that  at  her  death  the  note  Messenbrlnk,  74  Iowa  242;  Reed  v, 
was  to  be  given  up  and  the  mortgage  Rice,  25  Vt  171 ;  Holladay  r.  Little- 
canceled.  The  will  was  drawn  as  in-  page,  2  Munf.  (Va.)  316;  Hussey  r. 
stnicted  and  duly  executed,  but  Mrs.  Culver  (Supreme  Ct.),  6  N.  Y.  Supp. 
H  afterwards,  to  use  her  own  Ian-  466;  Holcomb  t^.  Campbell,  118  N.  Y. 
gnage,  compelled  her  mother  to  de-  46;  Goldsmid  v,  Lewis  Co.  Bank,  7 
stroy  it.  Held^  that  this  was  evidence  Barb.  (N.  Y.)  427;  Filer  v.  Peebles,  8 
sufficient  to  establish  a  part  payment  N.  H.  226;  Flick  v.  Fridley,  83  Va. 
of  the  note.  Hughes  v.  Walker,  14  777;  Meyer  v,  Reichardt,  112  Mass. 
Oregon  481.  108;  Watts  v.  Shewell,  31   Ohio   St. 

In  the  following  cases  the  evidence  331;  Fuller  t^.  Smith,  5  Jones  £q.  (N. 

was  held  to  be  sufficient  to  prove  pay-  Car.)   192;  Carr  f.   Beck,  51    Pa.   St 

ment:  Kuder  t;.  Twidale,  20  Neb.  390;  269;   Church  v.  Fagin,  43  Mo.   123; 

Hammond  v,  Jewett,  22  Neb.  363.  Smith  x\  Camp,  84  Ga.  117 ;  McCurdy 

For   various   questions  relating  to  v.  Mlddleton  (Ala.  1890),  7  So.   Rep. 

the   competency  and  weight  of  evi-  655;    Lindsey  v.  Le  Mars   Bank,  79 

denceof  payment  in  particular  cases,  Iowa  607;  Joiner  v,  Enos,  23  111.  App. 

see  Pickle  v.  People's  Nat.  Bank,  88  224;  Selser^s   Assigned   Estate,  7   Pa. 

Tenn.  380;  Melvin  v.  Stevens,  84  N.  Co.  Ct.  Rep.  417 ;  Grant  v,  Gooch,  105 

Car.  78 ;  Mason  v.  Marshall,  39  kan,  N.  Car.  278;  Gray  v,  Herman,  75  Wis. 

424;  Oldham  v.  Henderson,  4  Mo.  295;  4^3;  Allison  v,  McClan,  40  Kan.  525; 

Appeal  of  Schuey,  130  Pa.  St  16;  Ap-  Gafford    v,  American   Mortgage  etc. 

plegate  V.  Baxley,93lnd.  147;  Baughan  Co.,  77  Iowa  736;  McNail  xk  Welch, 

r.    Brown,   122    Ind.    115;    Pryor    v,  26  111.  App.  482 ;  Smith  t».  Smith,  6  N. 

Wood,   31    Pa.    St.   142 ;    Maddox  v,  Y.  Supp.  90 ;  Leith  t».  Carter,  8^  Va. 

Bramlett  (Ga.  1889),  II  S.  E.  Rep.  128;  889;    Perkins   v,    Hawkins,    9    Gratt 

McNail  V,  Welch,  26  111.  App.  482;  (Va.)  649;  Lovelock  x;.  Gregg  (Colo. 

McRae    v.  McDonald,  57    Ala.    423;  1890),  23  Pac.  Rep.  86. 

Amos  V,  Flournoy,  80  Ga.  771 ;  Block  1.  2  Greenl.  Evid.  (13th  ed.),  (  527; 

V,  Cross,  36  Miss.  549;  Amis  v.  Mer-  2  Whart.  Evid.,  ^^  n62,  1363;  Abbott's 

chants' Ins.  Co.,  2  La.  Ann. 594;  Doo-  Trial    Evid.,    809,810;     Williams    v. 

little  r.  Gav9gan,  74 Mich.  11 ;  Crain  v.  Peal,  4  Dev.  &  B.  (N.  Car.)  471 ;  Smith 

Barnes,  i  Md.  Ch.  151 ;  Crowe  v.  Col-  v,  Nevin,  ji  Pa.   St    238 ;    Shaw   v, 

beth,63  Wis*  643;  Uaniels  v,  Moses,  Bowie,  3  Brev.  (S.  Car.)  409;  Stephens 
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V,  Stephens,  x  McCord  (S.  Car.)  Where  it  is  shown  that  the  debtor 
87.  has  paid  interest  after  the  day  of  pay- 
Where  notes  were  turned  over  to  ment,  this  raises  a  strong  presuxnp- 
the  creditor  by  the  debtor,  his  receipt  tion  that  the  debt  has  not  been  paid, 
and  retention  of  them  for  three  or  3  Phil.  Evid.  485. 
four  years,  whether  they  were  col-  Where  testator  had  given  a  bond  for 
lee  ted  or  collectible  or  not,  raises  the  certain  services  rendered,  the  fact 
presumption  that  thev  were  taken  in  that  he  names  the  obligee  in  the  bond 
payment  Hapgood  Plow  Co.  v.  Mar-  as  one  of  his  legatees  does  not  raise 
tin,  16  Neb.  37.  See,  to  same  ef-  the  presumption  that  the  legacy  was 
feet,  Day  v..  Clarke,  i  A.  K.  Marsh,  intended  as  a  payment  of  the  bond, 
(Ky.)  521.  unless  it  is  shown  that  the  legacy  was 
Slight  proofs  of  payment  do  not  given  in  consideration  of  the  same 
raise  a  presumption  of  payment,  ex-  services.  Strong  v,  Williams,  12  Mass. 
cept  where  there  is  ^uch  confidential  391 ;  s.  c,  7  Am.  Dec.  81. 
relation  between  the  parties  as  will  The  signature  of  the  maker  of  a 
call  into  exercise  that  artificial  pre-  promissoiy  note  was  torn  off,  but  it 
sumption  which  courts  resort  to  in  still  remained  in  the  possession  of  the 
such  cases  to  aid  and  help  out  de-  payee.  Held^  not  to  raise  a  presump- 
fective  proof.  Vaughan  p,  Lewellyn,  94  tion  of  payment.  Powell  tr.  Swaa,  5 
N.  Car.  472.    See  Atkins  v.  Withers,  Dana  (Ky.)  i. 

94  N.  Car.  581.  An  indorsement  on  a  note  of  part 
The  debtor  tnay  show  as  presump-  payment  is  presumptive  evidence  of 
tive  evidence  of  payment  that  after  such  payment.  Morris  v.  Morris,  5 
the  time  when  the  debt  became  due  Mich.  171.  Though  it  is  made  with 
the  creditor  gave  to  him  an  obligation  pencil.  Greenough  r.  Taylor,  17  III. 
or  security  for  the  payment  of  money.  602.  Compare  Walker  v.  Wykoff,  14 
De  Freest  v.  Bloomingdale,  5  Den.  Ala.  560 ;  Marshall  v.  Daniels,  18  N. 
(N.  Y.)  304;  Duguid  V.  Ogilvie,  3  E.  H.  364;  Roseboom  v,  Billington,  17 
D.  Smith  (N.  Y.)  527 ;s.  c,  i  Abb.  Pr.  Johns.  (N.  Y.)  182. 
(N.  Y.)  145;  Chewsing  t'.  Proctor,  2  In  an  action  against  the  payee  of  a 
McCord  (S.  Car.)  11,  15;  Callaway  r.  note,  the  note  being  offered  in  evi- 
Hearn,  i  Houst.  (Del.)  607.  dence  by  the  plaintiff,  sundry  indorse- 
But  no  presumption  of  payment  ments  of  payments  appeareo  thereon, 
arises  from  the  fact  that  the  debtor,  in  which  were  not  shown  to  be  in  the 
enumerating  his  debts,  made  no  men-  handwriting  of  the  payee*.     Held^  that 


tion  of  the  one   in    question.    Aber- 
crombie  v.  Sheldon,  8  Allen   (Mass.) 

533- 

Nor,  except  as  bearing  on   a  pre- 


these  indorsements  were  prima  facie 
made  by  the  plaintiff,  and  were  pre- 
sumptive evidence  that  the  payments 
had  been  made.     Brown  v,  Gooden,  16 


sumption  arising  from  lapse  of  time,  Ind.  444. 

can  it  be  shown  that  the  debtor  was  in  Where  the  same  person  is  adminis- 

the  habit  of  paying  his  debts  promptly,  trator  of  the  estates  of  a  debtor  and 

Abercrombie    v.    Sheldon,     8    Allen  creditor,  and   a    decree    Is    rendered 

(Mass.)  532.  Or  was  solvent  or  wealthy,  against  him  as  administrator   of  the 

Church  V,  Fagin,  43  Mo.  123;  Veazie  former  in  favor  of  himself  as  adminis- 

V.  Hosmer,  11  Gray  (Mass.)  396;  Hil-  trator  of  the  latter,  which  is  void  for 


tout;.  Scarborough,  5  Gray  (Mass.)  422. 
See  Beach  v.  Allen,  7  Hun  (N.  Y.) 
441.  And  compare  Orr  v.  Jackson,  i 
111.  App.  439. 


vrant  of  jurisdiction  in  the  court  to 
make  it,  there  is  no  presumption  in 
his  favor  or  in  favor  of  a  surety  on  his 
bond  that  he  has  paid  or  transferred 


The  payment  of  a  subsequent  debt  the  funds  from  the  debtor  tothecredi- 

or  instalment  of  a  debt,  raises  some  tor    estate.     Eatman  v.  Eastman,  82 

presumption    that  prior    debts    have  Ala.  223. 

been  paid.    Mathews  v.  Light,  40  Me.        A  performed  work  under  three  con- 

394;  Attleborough  t».  Middleborough,  tracts  with  the  State.    Under  the  first 

10    Pick    (Mass.)   378;     Patterson    x\  he  had  been  largely  overpaid,   while 

O'Hara,  2   E.  D.  Smith  (N.  Y.)  58;  on  the  other  two  there  were  amounts 

Decker  v.   Livingston,  15  Johns.  (N.  still  due,  amounting  in  the  aggregate 

Y.)  479.     Compare  Sennett  r.  John-  to  less  than  the  overpayment  on  the  first 

son,  9  Pa.  St  335;  Ham  t\  Barret,  28  contract. //irA/,  that  such  overpayment 

Mo.  388;  Bougher  v.  Kimball,  30  Mo.  will  be  presumed  to  have  been  applied 

193.  by  the  creditor  in  payment  of  the  other 
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conclusive,  and  may  be  rebutted  by  circumstances.^ 

S.  Payment  or  Loan. — The  mere  delivery  of  money  by  one  party 
to  another,  unexplained,  is  presumptive  evidence  of  payment  of 
an  antecedent  debt,  and  not  of  a  loan.* 

obligations  as  thej accrued.  Sd/sDAN-  Dec.  177;  Morrison  v.  Collins,  127  Pa. 

FORTH,  J.:   "The  money  received  by  St.  28;    Scott  v.  Isaacs,  85    Va.   712; 

the  claimants  in  overpayment  on  one  Clark  v,  Bogardus,  2  Edw.  Ch.  (N.  Y.) 

contract  must  be  deemed  to  have  been  387. 

money  in  their  hands  for  the  use  of  As  to  force  of  circumstances  in  con- 

the  State,  the  State  entitled  to  its  ap-  nection  with  the  lapse  of  time,  see  iii- 

plication,  and  the  claimants    be  pre-  fra,  this  title.  Payment  or  Loan. 

Bumed  to  have  applied  it  in  payment  1.  2  Whart.  Evid.,  ^  1364;  Foulk  v. 

of  the  other  obligation    the  moment  Brown,  2   Watts  (Pa.)   209;   Strohm's 

it  accrued.    The  existence  of  means  of  Appeal,    23    Pa.    St.  351;    Bushee  v, 

payment  in  the  hands  of  the  creditor,  Allen,  3  Vt.  631. 

and  the  lapse  of  time,  are  conclusive  As  by  showing  the  debtor's  poverty. 

.  evidence  of  the  pre-existing  fact  of  an  Farmers'   Bank   v.   Leonard,  4   Harr. 

actual  discharge  of  the  accruing  debt,  (Del.)   536.    Circumstances  making  it 

or  are  of  themselves  facts  which  re-  inconvenient    to    pay  or    receive   the 

quire  a  court  of  equity  to  adjudge  such  debt.     McClellan    v.    Crofton,    6  Me. 

application  to  have  been  made.  Equity  307;  Crooker  v.  Crooker,  49  Me.  4x6: 

requires  that  one  demand  should  ex-  Eustace  v.  Gaskins,  i  Wash.  (Va.)  188. 

tinguish  the  other  by  deducting  the  B.  i    Greenl.    Evid.    (13   ed.).    \  38; 

less  from  the  greater.  Belden  i*.  State,  Sayles  v.  Olmstead,  66  Barb.  (N.  Y.) 

103  N.  Y.  I.  590;  Duguid  V.  Ogilvie,  3  E.  D.  Smith 

Where  a  broker  renders  accounts  to  (N.  Y.)  527;  Poucher  v.  Scott»  98  N. 

his  principal  in  which  no  mention   is  Y.  422;   Hansen   v.   Kirtley,    11    Iowa 

made  of  a  claim  for  which  the  princi-  565;  Rohrbracker  v,  Schillingr,   12  La. 

pal,  jointly  with  others,  was  liable,  the  Ann.    17;    Fletcher    v.    Manning,    12 

presumption  is    raised   that  the  joint  Mees.  &  W.  571;  13  L.J.  Exch.  150. 

debt  had  been  paid,  which  presumption  Where  the  debtor  draws  a  check  in 

is   subject    to  explanation.     Smith   v,  favor  of  his  creditor,  and  the  creditor 

Tucker,  2  E.  D.  Smith  (N.  Y.)  193.'  receives  the   money  thereon,   the  pre- 

Where  one  party  had  paid  a  note  at  sumption  is  that  it  was  in  payment  of 

a  bank  as  surety  for  another,  and  af-  the  debt.     Masser  v.  Bowen,  29  Pa.  St. 

terwards    two    different      settlements  128;   s.  c,  72  Am.  Dec.  619. 

were  had  between  the  parties,    it  will  Where  a  father  who  is  indebted  to 

be   presumed    that  the    note  was    in-  his  children  conveys  to  them  property 

eluded  in  one  or  the  other  of  the  settle-  of  a  greater  value  than  the  amount  of 

ments.      Ward  v,  Grayson,  9    Dana  the  indebtedness,  the  debt  will,  in  the 

(Ky.)  280.  absence  of  proof  of  a  contrary  intention, 

To  same  effect  as  to  book   account,  be  presumed  to  have  been  paid  thereby. 

Bushee  v,  Allen,  31  Vt.  631.  Kelley  v.  Kelley,  6  Rand.  ^Va.)  176;  s. 

The  following  additional  cases  may  c,  18  Am.  Dec.  7x0. 

be  referred  to   as  raising  questions  of  Compare  Perit  v,  Pittfield,  5  Rawle 

presumption    of  payment  under  par-  (Pa.)  166. 

ticular  circumstances:  M'Rae  v.  Boast,  While  the  mere  delivery  of  money  by 

3  Rand.  (Va.)  481;  Morrison  v.  Collins  the  paver  to  the. holder  of  a  note  is  pre- 

(Pa.),  17    Atl.   Rep.   753;    Mechanics'  sumptive  evidence  of  payment,  this  pre- 

Bank  v,  Wright,  $x  Mo.  153;  Merrick  sumption  may  be  rebutted  by  circum- 

r.  Hulbert,  17  111.  App.  90;  He  Oakley,  stances.       Dougherty    v.    Deeney,   45 

2  EJw.  Ch.  (N.  Y.)  478;  Norvell  v,  Iowa  443. 

Little,  79  Va.  141;  Neal  V.  Brainerd,  24  The  payee  of  a  check  is  not  pre* 

Me.  115;  Tunstall  v.  Withers,  76  Va.  sumed  to  nave  received  payment  where 

892;  Turner   v.  Turner,  79  Cal.    56^;  it  is  not  shown  to  have  been  indorsed. 

Tyler  v.  Heidorn.  46  Barb.  (N.Y.)  439;  The  question    of  payment  is  for  the 

Reynolds  v,  Richards,  14  Pa.  St.  205;  jury.     Smith's  Appeal,  52  Mich.  415. 

Calwell  V,   Prindle,   19   W.  Va.  604;  A  testator,  some  three  months  prior 

Rodman  v.  Hoops,  i  Dall.  (U.  S.)  85;  to  his  death,  gave  his  check  for  $100  to 

Mills  V,  Hyde,  19  Vt.  59;  s.  c,  46  Am.  defendant,  who  drew  the  money  there- 
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n  of  Iiutrpm«&t  hj  Debtor. — A  bill  of  exchange, 
oiy  note,  or  order  for  the  payment  of  money,  found  in  the 
f  the  drawee  or  maker,  is  presumptive  evidence  of  its  pay* 


ipeared  thmt  the  tettetor  was  a  canceled     bank    cheque,   who  tcEtificB 

nei(  man,  lubttantjally  out  of  that  on  the  day  of  its  date  he  made  and 

1   not  a   borrower   of  monej'.  delivered  It  to  the  drawer  in   pavment 

t  gave  no  proof  that  he  had  of  a  debt,  i>  frima  faeie  evidence  of 

anj  tervfcet   to   teitator,   or  '  the  pajiment  of  the  amount  named  in 

any   property   for   the  fioo,  the  cheque.     Feavy  i>.  Hovej,  i6   Neb. 

It   time   he   owed   >ntere«t   in  416. 

that  amount  on  his  mortgage  The  cancellation  of  a  cheque  upon  a 

tator,  and  when   told   by   the  bank,  and  Its  retention  by  the  bank,  it 

;hat  he  found  the  claim  of  Jioo  evidence  of  its  payment,    Conway  v. 

him  to  the  estate,  defendant  Case,  21  111.  117. 

reply.     Held,  that  while  rest-  The  fact    that  the  payee  of  a  note 

the   cheque   alone   the   legal  delivered  it  to  the  maker  is  nut  conclu- 

ion    would     be    that    it    was  si ve  evidence  of  payment  of  the  note, 

laymentof  a  debt,  the  circum-  but  is  subject  to  explanation.     Fellows 

stifled  the  finding  that  it  was  v.  Kress,  5  Blackf.  (Ind.)  536. 

ilimson  n.  Vroman,  99  N.  Y.  As  to  what  circumstances  are  suffi- 
cient   to    rebut   the  presumption,   see 

enLEvid.djth  ed.).  4^8, 517;  Sutphen  i^.  C  us  lima  n,  3;  111,  186, 

lyle,  I  Ala.  375;  Lipscomb  t>.  Evidence  is  admissible  that  another 

I,    6S     Ala.    591;    Fedens    v.  note  of  the  same  tenor  has  been  sub- 

1,  \\i   III.    263;    Callahan    *.  stitutedfor  the  one  in  tlie  maker's  pos- 

t.  Bank,  78  Ky.  604;   s.  c,  39  session.  Potts  i-.  Coleman,  67  Ala.  aai. 

1.   ibi\    Levy    v.    Meirill.  51  Mere   possession  of  a  policy  of   in- 

■.    (N.    Y.)    jfio;    Skannel   i'.  surance,  without  anything  more,  is  not 

I  La.  Ann.  773;  Succession  of  evidence  that  the  premium  has  been 

\,  La.  Ann.   190;   Chandler  i',  paid.    Millick    v.    Peterson,  3    Wash. 

N.  H.46J;  Blount  v.  Starkey,  (U.S.)  31, 

•J.  Cm.)  mo;   Close  v.  Fields,  Kssession     by    one    o(    two     joint 

1;   s.  c,  9'Tei.   431;  s.  c,  13  makers  raises  the  presumption.  Chan- 

Hillyard  v.  Crablree,  11  Tex.  dler  v.  Davis,  47  N.  H.  461. 

,  61   Am.   Dec.   475;   Hays  v.  An  indorsement  upon  a  promissory 

q^  Te».  s,6o.  note  to  the  elTect  that  it  was  endorsed 

bill   found  among   the  papers  by  the  payee  to  the  surety  for  value  re- 

ased  administrator,  signed  by  ceived,  together  with  the  possession  of 

idually  and  payable  to  one  of  the  note  by  the  surely,  raises  the  pre- 

butees  of  the  estate,  is  not  ad-  sumption,  in  the  absence  of  controver- 

igainst  the  payee  as  showing  a  ting  evidence,  that  the  surety  had  paid 

t  between  her  and  the  admh)<  tlie  note  and  was  its  owner.    Waldrip 

n  account  of  her  distributive  t>.  Black,  74  Cat.  409. 

»  the  estate,  in  the  absence  of  Where  a  written  instrument   is  for 

tending     to    show   that    the  an    expressed     consideration,    but     is 

er  had    possession    of   it    or  silent  as  to  whether  or  not  the  consid- 

i  accept  IL     Hart  v.  Kendall,  eration  has  been  paid,  the  presumption 

44.  of  law  is  that  it  was  paid  at  the  time  of 

irrender   of  a   note   is  frima  delivery  of  the  instrument;    but  this 

lence  of  iu  payment.     Smith  presumption  is  subject  to  be  rebutted. 

r,  s  Gal.  319.  Solaiy  v.  Stultz,  33  Fla.  363. 

production  of  a  note  secured  Where  a  sheriff  brought  suit  on  his 

age,  on  the  hearing  of  a  bill  deputy's  bond,  alleging  it  to  be  lost, 

ose,    raises    the    presumption  and  the  deputy  denied  any  indebted- 

•   not  been   paid,  and   is  still  ness,  and  exhibited  the  bond  in  answer, 

•j  of  the  plaintiff.     Stiger  v.  the  mere  possession  of  the  bond,  un- 

-.1.  33S.     Compare   Thorp  v.  accounted  for  was  held  Insufficient  to 

J.  Mon.  (Kv.)  6.  prove  an  extinguishment  thereof,  there 

assession  by  the  drawer  of  a  being  evidence  tending  to  show  that 


irty  o 

in.  3 
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4.  Same  Party  Debtor  and  Creditor. — Where  the  same  party  is  a 
debtor  in  his  individual  capacity  and  a  creditor  in  a  representative 
capacity  the  presumption  of  payment  will  vary  according  to  the 
circumstances.* 

5.  Froxc  lapie  of  Time. — After  twenty  years  a  presumption  of 
payment  arises  as  to  every  instrument,  whether  under  seal  or 
otherwise  *  and  a  jury  may   infer  payment  from   circumstances, 

at  the  last  settlement  between  the  par-  cutor,  the  judgment  will  be  considered 

ties  there  was  a  balance  due  from  the  as    paid  and    extinguished,    and    the 

deputy,  and  the  bond  was  not  given  up.  amount  thereof  as  assets  in  the  hands  of 

Graves  v.  Wood,  3  B.  Mon.  (Ky.)  34.  the  administrator.  Lane  v.  Westmore- 

And  see  further  on  this  head  :  Porter  land,>  79  Ala.  372;  Donnan  t;.  Watts, 

V.Nelson,  121  Pa.  St.  6a8;  Carroll  v.  22  S.  Car. 430. 

Bowie,  7  Gill.  (Md.)  34;    Bracken  r.  Where  one  and  the  same  person  is 

Miller, 4  W.  &  S.  (Pa.)  102  ;  Turner  f.  creditor  in  one  representative  capacity 

Turner,  80  Cal.  141.  and  debtor  in  another,  and  it  becomes 

L  Winship  r.  Bass,  12  Mass.  199,  205.  his  legal  duty  to  appropriate  funds  re- 
"When  an  administrator  becomes  a  ceived  in  the  latter  capacity  to  claims 
purchaser  of  real  estate  sold  by  him-  held  in  the  former,  it  will  be  presumed 
self  as  such,  he  occupies  antagonistic  that  such  appropriation  was  made, 
relations  —  of  purchaser  claiming  an  Ruffin  r.  Harrison,  81  N.  Car.  208; 
adverse  right,  and  of  administrator  s.  c,  86  N.  Car.  190. 
representing  the  heirs  as  to  the  col  lee-  2.2  Bouv^  Law  Diet.;  Pernr  on 
tion  and  distribution  of  the  purchase  Trusts,  ^  869;  3  Phil.  Evid.  485;  2 
money.  Having  the  right  to  receive  Whart.  Evid.  ^  1360;  Colsell  v.  Budd 
payment  as  administrator,  and  being  i  Camp.  2 ;  Dunlop  v.  Ball,  2  Cranch 
under  obligation  to  pay  as  such  pur-  (U.  S.)  180;  Higginson  v,  Meln,  4 
chaser,  presumed  payment  arises  when  Cranch  (U.  S.)  420;  Kingsland  v, 
the  purchase  money  matures,  so  far  as  Roberts,  2-  Paige  (N.  Y.)  193;  Jack- 
to  render  him  chargeable  therewith  in  son  V.  Hotchkiss,  6  Cow.  (N.  Y.) 
the  settlement  of  his  administrator's  ^i ;  Tilghman  v.  Fisher,  9  Watts, 
accounts,  but  not  for  the  purpose  of  (Pa.)  441 ;  Cope  v.  Humphreys,  14  S.  & 
entitling  him  to  a  conveyance  of  title.  R.  (Pa.)  15;  Lash  v.  Von  Neida,  109 
So  long  as  he  continues  administrator.  Pa.  St,  207 ;  Peters*  Appeal,  106  Pa. 
and  the  purchase  money  is  unac-  St.  340;  King  v.  Coulter,  2  Grant's 
counted  for,  there  is  no  payment  such  Cas.  (Pa.)  77;  Blake  v.  Quash,  3  Me- 
ss is  required  by  the  statute,  to  au-  Cord  (S.  Car.)  340;  Sartor  v,  Beaty, 
thorize  the  court  to  order  a  conveyance  25  S.  Car.  293;  McKinlay  v.  Gaddy, 
of  title.  When  the  purchase  money  26  S.  Car.  573 ;  Moore  v,  Pogne,  i  Duv. 
becomes  due,  the  heirs  have  the  right  (Ky.)  327;  Davenport  v.  Labaure.  -  La. 
to  elect  whether  they  will  treat  it  as  Ann.  140;  Copley  v.  Edwards,  5  La. 
paid  and  charge  the  administrator,  or  Ann.  647;  Wooten  v.  Harrison,  9  La. 
as  unpaid,  and  resort  to  the  law  to  cAi-  Ann.  234. 

force  its  payment."     Ligon  t*.  Ligon,  O'Brien  r.  Coulter,  2  Blackf.  (Ind.) 

^84  Ala.  555.       ,  421;  Fleming  v.  Emory, 5  Harr.  (Del.) 

Where  an  administrator  is  a  creditor  46;  Clark  v.  Clemen, 33  N.  H.  563;  Mill- 

of  the  estate,  his  debt  will  be  presumed  edge  v.  Gardner,  33  Ga.  397;  Barned  v, 

to  have  been   paid  whenever  he  re-  Barned.    21  N.  J.   Eq.    245 ;    Atkmson 

ccives  assets  which  he  can  lawfully  ap-  v.  Dance,  9  Yerjy.  (Tenn.)  424;  s.  c,  30 

ply  to  the  payment  of  debts.     And  if  Am.  Dec.  422;  Young  f.Price,  2Munf. 

he  receives  Cfonfederate   currency  in  (Va.)    534;    Wells   v.    Washington,   6 

payment  of  debts   due  the  estate,  he  Munf.  (Va.)   ^34;  Sweetser  v,  Lowell, 

must  apply  the  same  currency  in  dis-  33  Me.  446.     And  the  rule   applies  not 

charge  of  his   own  debt.      Dickie   v,  only  to  ordinary  bonds  and  specialties. 

Dickie,  80  Ala.  57;  compare  Trimble  Cottle  r.   Payne.  3  Day  (Conn.)  280; 

V.  Fariss,  78  Ala.  260.            •  Durham   v.   Greenly,  2    Harr.   (DeL) 

Where  an    executor  recovers   judg-  124;  Bartlett  v.  Bartlett,  9  N.  H.  396; 

ment  against  a  debtor  of  the  estate,  and  Shepherd's     Appeal,    2     Grant.    Cas. 

the  latter   becomes   administrator   de  (Pa.)  402;  Levy  v.  Hampton,   i    Mc- 

hi^ii  non  after  the  death  of  the  exe-  Cord  (S.  Car.)  x.^5 ;  Haskell  v.  Keen, 
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a  Nott  ft  M.  (S.  Car.)  160;  Tinsley  v.  mortgage  debt.    McDonald  v.  Sima,  3 

Anderson,  3  Call  (Va.)  339.     But  also  Ga.  383 ;  Field  v.   Wilson,  6   B.   Mon. 

to    a    recognizance    entered    into    in  (I^.)  497'*  ^^rtin  v.   Bowkcr,  19  Vt 

court.  Ankeny  v,  Penrose,  18  Pa.  St.  52^ 

190.  The  presumption  applies  to  a  con-  But  the  presumption  is  not  available 
tract  for  the  purchase  of  land..  Mc-  to  the  owner  of  the  equity  of  redemp- 
Cormick  v,  Evans,  33  111.  327 ;  Morri-  tion  to  defeat  a  foreclosure,  If  the 
son  V.  Funk,  23  Pa.  St.  421.  And  to  mortgagor  has  made  payments  upon 
money  due  for  taxes.  Dalton  v.  Beth-  the  bond  secured  by  the  mortgage 
leham,  20  N.  H.  505;  Colebrook  v,  within  twenty  years  before  the  com- 
Stewartson,  28  N.  H.  75 ;  Andover  mencement  of  foreclosure  proceedings. 
V.  Merrimack,  37  N.  H.  437.  And  to  New  York  L.  Ins.  &  Trust  Co.  v,  Cov- 
money  due  a  legatee.  Hayes  r.  Whitall,  ert,  3  Abb.  App.  Dec.  (N.  Y.)  350. 
13  N.  J.  Eq.  241;  Okeson's  Appeal,  2  The  presumption  applies  to  rent  re- 
Grant's     Cas.     (Pa.)    303.      Compare  served  in  a   lease.     Lyon  v,  Odell,  65 


Strohm's  Appeal,  23  Pa.  St.  351. 

A  church  claimed  two  legacies,  as  to 
the  right  to  which  there  was  some 
doubt.  Upon  the  church  executing  a 
bond  payable  in  three  years,  secured 
by  mortgage,  and  which  was  delivered 


N.  Y.  28.  But  a.  non-payment  for 
more  than  twehty  years  does  not  raise 
the  presumption  that  the  covenant  to 
pay  rent  has  been  released  and  dis- 
charj^ed.  Lynn  v.  Odell,  65  N.  Y.  28. 
When  a  note  is  payable  on  demand. 


as  an  indemnity  to  the  executors,  the  a  failure  to  present  it  for  any  time  short 

latter  paid  over  the  amount  of  the  leg-  of  the  statute  of  limitations  will   not 

acies.    Twenty-six  years  afterward  the  raise  a  presumption  that  it  has  been 

residuary  legatee  sought  to  enforce  the  paid.     Smith's  Appeal,  52  Mich.  415. 

mortgage.     Held^  that  his  right    was  Sec  also  Aultman   v,  Connor,  25   IlL 


barred  by  lapse  of  time,  thoueh  the 
church  had  in  fact  no  right  to  the  leg- 
acies. Newcomb  v.  St.  Peter's  Church, 
2  Sandf.  Ch.  (N.  Y.)  636. 

Payment  presumed  after  thirty  years. 
O'Brien  v.  Holland,  3  Blackf.  (Ind.) 
490;  Frane  v.  Kenny,  2  A.  K.  Marsh, 
(Ky.)  145;  s-  c.,  12  Am.  Dec.  \(q\ 
irrespective  of  probabilities  m  fact. 
Downs  V.  Sooy,  28  N.  J.  Eq.  55.  See  Ar- 
den  v.  Arden,  i  Johns.  Ch.  (N.  Y.)  313. 

The   twenty  year    presumption    ap- 


App.654. 

A  presumption  of  payment  does  not 
arise  ^'om  the  fact  that  no  interest  has 
been  paid  for  nineteen  years.  Boon  v. 
Pierpont,  28  N.  J.  Eq.  7. 

A  bill  for  an  accounting  will  not  be 
sustained  after  a  lapse  of  more  than 
twenty  years  from  the  date  of  the  tran- 
sactions out  of  which  the  account  arose, 
» especially  if  no  good  cause  is  shown  for 
the  delay.  Ellison  v.  Moffatt,  i  Johns. 
Ch.  (N.  Y.)  46;  Kingslandv.  Roberts, 


plies  in  Missouri  to   bonds  executed  2  Paige  (N.  Y.)  193. 
prior  to  1835,  and  to  judgments,  the        Presumption  of  payment  from  lapse 

common   law  presumption  not  being  of  time  is  as  applicable  to  a  case  where 

affected  by  the  statute.    Smith  v,  Ben-  payment  in  a  specific  mode  is  pleaded, 

ton,  IS  Mo.  371 ;  Clemens  v.  Wilkinson,  as  where  it  is  pleaded  generally.  Man- 

10  Mo.  97.  ning  v,  Meredith,  69  Iowa  430. 

The  common    law   presumption    of        Where  the  debt  is  payable  by  instal- 

payment  applies  only   to  cases  where  ments  and  secured  by  a  penal  bond,  the 

twenty  years  have  elapsed   after    the  presumption  applies  to  each  instalment 

right  of  action    accrued.     Updike    v,  as  it  falls  due.     State  f,  Lobb,  3  Harr. 

Lane,  78  Va.   132.     Compare  Didlake  (Del.)  421. 
V.  Robb,  I  Woods  (U.  S.)  680.  And  the  lapse  of  fourteen  jrears  after 

The  presumption  of  payment  of  a  the   payment  of  the    last    mstalment 

mortgage  debt  arising  from  possession  upon  a  bond  and  mortgage   may,    in 

and  lapse  of  time  was  formerly  resorted  connection  with  other  circumstances, 

to  for  want  of  a  statute  of   limitation,  raise  the  presumption  that  the  bond 

Lewis  V.  Schwenn,  93  Mo.   26.    And  has  been  paid.     Bander  v,  Snyder,  5 

courts  of  equity  act  in  analogy  to  the  Barb.  (N.  Y.)  63. 

statute  of  limitations.    Therefore,  if  a        The  presumption  is  available  only  as 

bill  be  filed  to  foreclose  a   mortgage  a  shield,  and  can  only  be  set  up  to  de- 

after  the  lapse  of  so  great  a  time  that  feat  a  right  of  action ;  it  cannot  be  used 

compUinant  could  not  maintain  an  ac-  for     affirmative,     aggressive     action, 

tion  at  law  for  the  recovery  of  the  mort-  Thus  where  complainant  seeks  to  com- 

gaged  premises,  a  court  of  equity  will  pel  a  convej^nce  of  land  upon  an  alle- 

presumc  payment  and  satisfaction  of  the  gation  that  he  has  paid  Uie  purchase 
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though  the  lapse   of  time  be   shorter.^      And   the  same  rule 


.302.  As  to  distinction  between  340;  H^ss  v.  Frankinfield,  106  Pa.  St. 
presumption  and  limitation,  see  in /ra,  440;  Gamier  z;.  Renner,  51  Ind.  373; 
this  title,  Presumption  of  Payment,  Bander  v.  Snyder,  5  Barb.  (N.  Y.;  63; 

It  seems  that  the  presumption  is  al-  Baker  v,  Stonebraker,  36  Mo.  338 ;  Per- 
ways one  for  the  jury.  Ljon  v.  Guild,  kins  v,  Kent,  i  Root  (Conn.)  312; 
5  Heisk.  (Tenn.)  175;  McBride  v,  Milledge  v.  Gardner,  33  Ga.  397;  Mat- 
Moore,  Wright  (Ohio)  542.  Compare  thews  v.  Smith,  2Dev.  &  B.*(N.  Car.) 
Winstanley  I'.  Savage,  2  McCord  Eq.  287;  Smithpeter  v.  Ison,  4  Rich.  (S* 
(S.  Car.)  435.  And  its  effect  is  to  Car.)  203;  s.  c,  53  Am.  Dec.  732;  Blan- 
shift  the  burden  of  proof.  McQueen  ton  v.  Stephenson,  i  A.  K.  Marsh  (Ky.) 
f.  Fletcher,  4  Rich.  Eq.  (S.  Car.)  152.  570;  Bailey  v,  Gould,  Walker  (Mich.) 
But  from  mere  lapse  of  time  short  of  478;  Thompson  v.  Thompson,  2  Heady 
the  twenty  years,  without  other  cir-  (Tenn.)  405 ;  Gould  v.  White,  26  N.  H# 
cumstances,  a  jury  is  not  at  liberty  to  178;  Sadler  r.  Kennedy,  ii  W.Va.  187; 
presume  payment  Smithpeter  v.  tson,  Criss  v.  Criss,  i8  W.  Va.  388. 
4  Rich.  (S.  Car.)  203;  s,  c,  53  Am.  Dec.  The  question  is  always  one  for  the 
732;  Farrington  v.  King,  i  Bradf.  (N.  jury.  Lyon  v.  Guild,  5  Heisk.  (Tenn.) 
Y.)  182;  Rogers  v.  Burns,  27  Pa.  fet.  175;  Waters  v-  Waters,  i  Mete.  (Ky.) 
525 ;  Thomas  7».  Hunnicutt,  54  Ga.  337 ;     519. 

Grafton  Bank  v.  Doe,  19  Vt.  463 ;  s.  c,        "The  presumption  of  payment  ffom 
47  Am.  Dec.  697.  lapse  of  time  is  founded  upon  the  ra- 

The  revised  statute  of  North  Ca;-o-  tional  ground  that  a  person  naturally 
Una  of  1835  provided  that  presumption  desires  to  possess  and  enjov  his  own, 
of  payment  or  satisfaction  on  all  jud^-  and  that  an  unexplained  negfect  to  en- 
ments,  contracts  and  agreements  should  force  an  alleged  right  for  a  long  period 
arise  within  ten  years  after  the  right  casts  suspicion  upon  the  existence  of 
of  action,  or  the  same  should  accrue,  the  right  itself.  This  presumption  may 
under  the  same  rules,  regulations  and  be  fortified  or  rebutted  by  circumstances, 
restrictions  as  now  exist  at  law  in  such  Bean  v.  Tonnele,  94  N.  Y.  381;  s.  c.,46 
cases.    Rev.  Stat.  (1835)  Ch.  65,  J   18,     Am.  Rep.  153. 

P-  375;  Slight  circumstances  may  go  to  the 

This  statute  has  received  the  con-  jury  when  sixteen  years  have  elapsed, 
struction  of  the  supreme  court  of  that  Blackburn  v.  Squib,  Peck  (Tenn.)  60. 
State  in  Pearsall  v.  Houston,  3  Jones  And,  if  unexplained,  the  lapse  of  six- 
(N.  Car.)  346;  Spruill  v.  Davenport,  5  teen  years  raises  the  presumption  of 
Ired.  L.  (N.  Car.)  663 ;  Johnson  v.  Eng-  payment  of  a  judgment.  Kilpatrick  v. 
land,  4  Dev.  &  B.  (N.  Car.)  70;  Camp-  Brashear,  lo  Heisk.  (Tenn.)  372.  Com* 
bellt.  Brown,  86N,  Car.  376;8.  c,  41  pare  Cannon  v.  Mathias,  10  Heisk. 
Am.  Rep.  464 ;  Lane  v.  Richardson,  79     (Tenn.)  575. 

N.  Car.  159;   Rogers  v.   Clements,   92         The  fact  that  a  plaintiff,  during  the 

N.  Car.  81 ;  s.  c,  98  N.  Car.  180 ;  Mull     period   when  he  might  have  enforced 

^Walker,  100  N.  Car.  46;  Headen  v,     his  demand  by  suit,  was  in  indigent  cir- 

Womack,  88  N.  Car.   468 ;    Perry    v,     cumstances  and  needed  the  use  of  his 

Jackson,  88   N.   Car.  103;    Houck    v.     means,  is    a    circumstance  tending  to 

Adams,  98  N.  Car.  510.  fortify  the  presumption  that  the  demand 

But  tlie  revisions  of  1875  and  1883  do     has  been  paid   or  otherwise    satisfied. 

not  contain  any  similar  provision,  the     Bean  v,  Tonnele,  94  N.  Y.  381;  s.  c,  46 

statute  of  limitations  alone  applies.  Am.  Rep.    153,  and  cases  cited;  In  re 

And  the  courts  of  that  State   have    Neilley,  95    N.    Y.    382;     Hughes    v. 

held  that  the  presumption  of  payment     Hughes,    54    Pa.    St.  240;    Phillips  v. 

from  lapse  of  time  as  to  a  bon^   exe-     Adams,  78  Ala.  225.     Compare  Orr  v, 

cuted  in  another  State  is  governed   by    Jason,  i  111.  App.  439. 

the  law  of  North  Carolina,   and    not        So  also  the  fact  that  defendant  had 

that  of  the  State  in  which  the  bond  was    failed  during  the  time  and  made  a  com- 

executed      Haws  v,  Cragie,   4    Jones    promise  with  his  creditors  would  tend 

1     ^  ^^  ***  rebut  such  presumption.     Walker  tr. 

1.  3  Phn.  Evid.  675;  Rector  V.  More-    Russell,  73    Iowa    340;    Woodbury  v. 
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applies  to  a  judgment.^     But  the  presumption  operates  as  a  pay* 
ment  only  in  favor  of  the  party  entitled  to  the  benefit  thereof, 

Taylor,  3  Jones  (N.  Car.)  504.  Compare  and  other  circumBtances.     Diamond  9. 

Biddle  v,  Girard  Nat.  Bank,  109  Pa.  St.  Tobias,  13  Pa.  St.  312. 

349;  Veazie  v,  Hosmer,  1  x  Gray. (Mass.)  The  records  of  judgments  which  have 

396.  been  rendered  against  the  debtor  during 

The   character    of   the    creditor  for  the  twenty  years,  and  which  have  been 

promptness  in   the  collection  of  debts  satisfied,  are  admissible  in  aid  of  the 

would  constitute  a  circumstance  in  aid  presumption    of   payment    Levers  tr. 

of  the   presumption   of  payment    after  Van  Buskirk,  4  Pa.  St.  309. 

the   lapse  *  of   eight   years.     LfCiper  v.  Plaintiff  was  employed  as  a  servant 

Erwin,  5  Ycrg.  (Tcnn.)o7;  Orrv.Jason,  at  a  certain  sum  per 'week,  to  be  paid 

I     III.    App.    439.      Compart    Aber-  weekly.     After  remaining  in  her  sltu- 


crombie  v,  Sheldon,  8  Allen   (Mass.) 

532. 

Where  the  plaintiff  lived  in  the  neigh- 
borhood  of  the  debtor,  against   whom 


ation  for  over  three  j'ea^,  she  left  the 
service,  and  about  four  years  afterward 
brought  an  action  for  her  wages  against 
the  executor  of  her  employer.    It  was 


he'^had  a  judgment,  for  thirteen  years  shown  that  it  was  not  usual  for  domes- 
after  its  rendition,  and  after  the  first  tic  servants  to  give  receipts  for.  their 
year  made  no  effort  to  collect  it,  finally  wages.  Held^  that  no  legal  presump- 
moving  away  without  making  any  effort  tion  that  the  claim  was  paid  was  raised 
to  collect  it,  and  the  debtor  duHng  all  by  the  lapse  of  time,  though  taken  in 
the  time  had  ample  property  to  satisfy  connection  with  the  proof  as  to  receipts. 
the  judgment,  these  facts  will  raise  the  Snediker  v.  Everingham,  27  N.  J.  L. 
presumption  that  the  debt  has  been  paid. 
Husky  V,  Maples,  2  Coldw.  (Tenn.)  25; 
s.  c,  88  Am.  Dec.  588. 

Mere  lapse  of  time  less  than  that  fixed 


'%^ 


here  the  full  period  of  twenty  years 
has  not  elapsed,  the  circumstances  re- 
lied on  to  raise  the  presumption  of  pav- 
by  the  statute  of  limitations,  together  ment  of  a  sealed  instrument  must  be 
with  the  pecuniary  ability  of  the  de-  such  as  to  produce  a  conviction  that 
fendant  to  pay,  do  not  raise  a  presump-  payment  has  been  made.  Bradley  v, 
tion  of  payment.  Daby  z^.  Ericsson,  45  Jennings,  15  Rich.  (S.  Car.)  34. 
N.  Y.  786.  The   fact  that   the  time  in  which  a 

After   the   lapse  of   nineteen  years,     right  of  entry  on  land  is  barred,  or  the 
slight  circumstances  will  warrant  the     right  to  bring  an  action  of  ejectment, 


inference  of  payment    Briggs*  Appeal, 
93  Pa.  St.  485. 


has  been  reduced  to  less  than  twenty 
years  by  statute,  does  not  operate  to  re- 


A  delay  of  seven  or  eight  years  in  duce  the  time  in  which  the  presumption 

bringing  suit  on  a  sealed  instrument,  is  arises  of  payment  of  a  debt  secured  by 

slight  evidence  of  payment,  varying  ac-  mortgage.     Criss  t*.   Criss,  28  W.  Va. 

cording  to  circumstances.     Where  it  is  3S8. 

submitted   to   a  jury  to  infer   payment  1.  Burton  v.  Cannon,  5   Harr.  (Del.) 

from  circumstances,  the  weight  to  be  13;  Campbell  v.  Carey,  5  Harr.  (Del.) 


given  in  delay  or  promptness   in  bring 
ing  suit  is  for  .them  to  determine.     Lee 
t'.  Newell,  107  Pa.  St.  283. 

So  the  lapse  of  fourteen  years  may 


427;  Moore  t'.  Smith,  81  Pa.  St.  182; 
Biddle  xk  Girard  Nat  Bank,  100  Pa.  St« 
349;  Hess  V.  Frankenfield,  106  Pa.  St 
440;  Kennedy  v,  Denoon,  3  Brev.  (S. 


be  considered  by  the  jury,  though  the  Car.)   476;     Mc Daniel    v.    Goodall,  2 

payee    is    in    possession    of   the   note.  Coldw.  (Tenn.)  391. 

Walker  v,  Emerson,  20  Tex.  706;  s.  c,  The  presumption  begins  to  run  from 

73  Am.  Dec.  207.     Compare  Hendricks  the    date    of   entry  of   the  judgment 

t'.  Wallis,  7  Iowa  224.  Cloud  v.  Temple,  5  Houst  (Del.)  587. 

The  transcript  of  the  judsrment  of  a  But  mere  lapse  of  time  less  than  the 

justice   of  the   peace   was   filed  In  the  twenty  years  will  not  suffice.    Thayer 

common  pleas  more  than  nineteen  years  r.  Mowry,  36  Me.  287;  Fister  v.  Hunter, 

after  it  was  rendered,  and  there  was  no-  4  Rich.  Eq.  (S.  Car.)  16;  McMahan  r. 

thing  to  show  whether  or  not  execution  Crabtree,  30  Ala,  470. 

had  cN-er  issued  on  it,  nor  was  the  jus-  The  same  rule  prevails  in  equifv.  Ed- 

Uce  called   nor  the  docket  produced,  wards  r.  Gibonev,  51  Mo.  129;  Bird  v. 

Held,  that  the  jury  were  at  liberty  to  Inslee,  23  N.J.  fiq.  363;  Miner v.Beek- 

infer  payment  from  the  lapse  of  time  man,  14  Abb.  Pr.,  M.  S.  (N.  Y.)  i. 
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and    does    not    necessarily    satisfy    the    debt   as    to    all     the 
debtors.* 

6.  Bebuttiiig  PrefunpjUon. — The  presumption  may  alw^s  be  re* 

1.  New  York  L.  Int.  &  Trust  Co.  v,  the  debtor  was  insolrent.    Woodbury 

Covert,  29  Barb.  (N.  Y.)  435.  Compare  v.  Taylor,  3  Jones  L.  (N.  Car.)  504, 

Pearsall  v.  Houston,  3  Jones  (N.  Car.)  From  the  lapse  of  seven  years,  after 

346.  a  legacy  is  demandable.    Strohm's  Ap* 

Presumption  of  payment  has  been  peal,  23  Pa.  St  3CI. 

held  not  to  arise  in  the  following  cases:  From  lapse  of  time  of  a  bond  on 

From  lapse  of  time  against  the  gov-  which  interest  has  been  regularly  paid, 

emment.    United  States  v.  Williams,  4  Nixon  v,  Bynum,   i   Bailey  (S.  Car.) 

McLean  (U.  S.)  567.  148. 

From  a  forbearance  to  sue  for  nine  Of  a  judgment  from  lapse  of  time; 

months;  under  any  circumstance  or  in  unless  the  lapse  of  twenty  years  is  com- 

any  court.     Holmes  v.  The  Lodlemia,  plete.    Foster  v.  Hunter,  4  Rich.  Eq. 

Crabbe  (U.  S.)  434.                      ^  (S.  Car.)  16;  Thayer  v.  Mowry,  36  Me. 

Where  the  evidence  shows  an  ac-  287. 

Icnowledgment  of  the  claimant's  right  For  additional  cases  raising  questions 

within  the  period  of  limitation.    Arline  of  the  presumption   of  payment  from 

V.  Miller,  22  Ga.  330.  lapse  of  time,  see  Stockton  v,  Johnson, 

From  lapse  of  time  less  than  twenty  6   B.   Mon.   (Ky.)   409;     Anderson   v, 

years.    Forsyth   v.  Ripley,   2    Greene  Smith,  3  Mete.  (Ky.)  491;  Helm  v. Jones, 

(Iowa)  181.                                      •  3  Dana  (Kv.)  86;  Potter  v,  Titcomb,  7 

From   the  mere  lapse  of  five  years  Me.  302;   West  v,  Brison,  99  Mo.  68^; 

since  the  maturity  of  a  pomissory  note.  Doe  v.  Gildart,  5   How.  (Miss.)  600; 

Nash  V.  Gibson,  16  Iowa  305.  Owen  v,  Calhoun  (Supreme  Ct.),  8  N. 

From   mere  lapse  of  time,  short  of  Y.  Supp.  447;  Macauley  t;. Palmer  (Su- 

twenty  years,  of  an  amount  due  upon  a  preme  Ct.),  6  N.  Y.  Supp.  402;  Clark 

covenant.     Stockton   v.  Johnson,  ^  B.  v.  Hopkins,  7  Johns.  (N.  Y.)    C56;  Ini 

Mon.  (Ky.)  408.  graham  v.  Baldwin,  9  N.  Y.  45;  Lammer 

Of  a  judgment,  till  after  a  year  and  a  v.  Stoddard,  103  N.  Y.  672;  Fhillips  r. 

day  from  its  recovery;  and  if  within  Prevost,  4  Johns.  Ch.  (N.  Y.)  205;  Liv- 

that  time  a  judgment  creditor  of  an  in*  ingston  v,  Livingston,  4  Johns.  Ch.  (N. 

solvent  estate  files  a  petition  in  the  pro-  Y.)  294;  s.  c,  8  Am.  Dec.  562;  Walker 

bate  court  against    the    administrator,  v.  Wright,  2  Jones  (N.  Car.)  155;  Giles 

praying  that  he  might  be  required  to  v.  Baremore,  5  Johns.  Ch.  (N.  Y.)  545; 

give  new  security,  the  petition  need  not  Kerlee  v.  Corpening,  97  N.  Car.  330; 

aver  that  the  petitioner's  judgment  has  Hall  v.  Gibbs,  87   N.  Car.  4;  Holman's 

not  been  paid.     Meyer  v.  Dorrance,  32  Appeal,  24  Pa.  St.  174;  Drysdale's  Ap- 

Miss.  263.  peal,  14  Pa.   St.  531 ;  Brubaker  v,  Tay- 

From  lapse  of  time,  that  taxes  were  for,  76  Pa.  St.  83;  Connelly  v,  McKean, 

paid,  where    a    referee    has    expressly  64  Pa.  St.  113;  Birkey  v.  McMakin,  64 

found  the  fact  that' they  were  not  paid  Pa.  St.  343;  Mertz'e  Appeal  (Pa.  1886), 

either  in  money  or  labor.     Haverhill  v.  7   Atl.  Kep.  187;  Bentley's   Appeal,  99 

Orange,  47  N.  H.  273.  Pa.  St.  500;  Sartor  v.  Beaty,  2^  S.  Car. 

From  the  non-payment  of  rent  from  293;  Shaw  v.  Barksdale,  25  S.  Car. 204; 

twenty  to  twenty-four  years,  where  cir-  Wightman  v.  Butler,  2  Spears  (S.  Car.) 

cumstances  excuse  the  delay  in  demand-  357;  Brewton   v.  Cannon,   i    Bay   (S. 

ing  the  rent;  nor  will  a  release  or  con-  Car.)  482;  Agnew   v.   Renwick,   27  S. 

veyancc  extinguishing  the  rent,  be  pre-  Car.  562;  Yarnell  v.  Moore,  3  Coldw. 

sumed.     Cole  v.  Patterson,  25  Wend.  (Tenn.)  173;  Winston  v.  Street,  2  Patt. 

(N.  Y.)  457.  &  H.  (Va.)  169;  Barbour  x;.  Duncanson, 

From  delay  by  a  British  creditor  to  77  Va.  76;  Dwight  v.  Eastman  (Vt.), 

sue,  which  occurred  during  the  doubts  20  At).  Rep.  594;  Smith  v.  Niagara  F. 

in  relation    to    confiscation  attendant  Ins.  Co.,  60  vt.6S2;  Sparhawk  t;.  Buell, 

upon  the  American  Revolution.    Mc-  9Vt.4i;  Delaney  f.  Brunette,  62  Wis. 

Mair  v.  Ragland,  i  Dev.  Eq.  (N.  Car.)  615;  Hopkirk  v.  Page,  2  Brock.  (U.  S) 

533.  20;  Kirkpatrick  v.  Laugphier,  i  Cranch 

From  the  lapse  of  ten  years,  if,  during  (C.  C.)  85;  Miller  v.  Evans,  2  Cranch 

a  portion  of  that  period,  it  appears  that  (C.  C.)  7a;  McCormick  v,  Eliot,  43 

ail 
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;rcome  by  showing  the  facts  and  circumstances.* 

Dennlttoo  v.  M'Keen.  a  the  force  of  admiuioDB  made  on  adebt 

t  351.  not  jret  pretumed  to  be  peld,  and  on 

TaUman,  8  Coan,  168;  one  where   the   preeuinptlon  of  paj- 

Lrtlett,  7    Mon.   (Ky.)  meat  fscomplett.     Robert*  v.  Smith, 

Macomtter,  55  Me.  131;  ii  S.  Car.  4C5. 

ey,  I  Mich.  178;  Lewii  And  the  lacti  and  cErcumstance*  re- 

3    Mo.    36;  Morris  v.  lied  on  to  rpbut  the  presumption  must    ' 

Wend.  <N.   V.)  103,  have  occurred  within  twen^j-eara  be- 

)n,  aj  Wend.  (N.  Y.)  fore  suit  brought     Gregory  v.  Com- 

Hotchklss,  6C0W.  {N.  monwe«Uh,  lai   Pa.  St   611;  8.  e.,  6 

Inder  v.   Littlejohn,  i  Am.  St.  Rep.  804. 

r.)66;   Buil  t>.  Bull,  3  After  the  presumption  of  payment 

r.)  87;  White   V.  Bea-  Is  complete,  It  can  only  be  rebutted  by 

r.   tai;    Lash   v.   Von  luchproofaewould  take  an  action  upon 

>L  ao7 ;  Biddle  11.  Gi-  a  promissory  note  out  of  the  statute  of 

109   Pa.  SL  349;  Mc-  limitations.    The  rebuttal  of  the  p[«- 

jn,  II  S.CaT.70;  Dick-  sumption   by  a  part   payment   la   not 

(6  8.  Car.  391.  upon  the   theory   of  a   new  promise, 

L    the   time  elapsed   is  but  of  an  admission  br  which  the  old 

den  v.  Arden,  I  Johns,  debt  ia   acknowledged  to   be   unpaid. 

.     Comfare  Downs  v.  Dickson  v.  Gourdin,  36  S.  Car.  391. 

;q.  55.  The  recognilon  of  a  debt  by  a  per- 

■tion  may  be  rebutted  sonal    representative   may   rebut    the 

by  proof  of  any  facts  presumption  of    payment,  though    it 

:4s,  the  legitimate  tend-  would   not   revive  a    demand    barred 

is  to  render  it  more  by  limitation.    Tucker  v.  Baker,  94  N. 

therwise  that  payment  Car.   161;    Richardson  c  Peterson,  1 

leenmade.    Grantham  Harr.  (Del.)  366.     Comfare  Blake  v. 

.  H.  a68 :  McKinder  v.  Quash,  3  McCord  (S.  Car.)  340. 

■ed.  L.   (N.   Car.)   66;  Same  rule  applies  to  a  recognition 

,  I    Ired.  L.  (N.  Car.)  by  a  principal  as  affecting  a  surety. 
McKeethan   v.  Atkinson,   t   Jones  L. 

rety  on  a  sealed  note  <N.  Car.)  431. 

:  payee  had  promised  So,  too,  a  payment  by  an  assignee  Id 

\  during  his,  the  sure-  bankruptcy    with    the   assent    of    the 

..     ..   .  .^ obligor.     Hamlin   i..  Hamlin,  3  Jone* 

Eq.  (N.Car.J  191. 

If  there  is  positive  proof  of  non-pay 
ment,  mere  lapse  oftime  is  no  t>ar  to 

...J  J J  r-/ the  action.     Evarts  r.  Mason,   u   Vt 

part    of  principle;   by  taa. 

gor's  Inability  to  par;  The  regular  payment  of  interest  wilt 

(ion   of    collection   by  rebut  the  presumption,     Nixon  o.  By- 

,  and  even  by  proof  of  num.  1  Bailey  (S.  Car.)  148. 

inahip  of   the  parties.  But  before  credits  on   a   bond  c«n 

,  78  Va.  iji;  Cole  t'.  have  any  force  to  rebut  the  preBump> 

139;  Crifs  :■.  Criss,  38  tion  of  payment,  it  must  be  shown  that 

on   f.  Adde.  63  Barb,  they  were  made  before  the  presump- 

farlf  acU"  of  the  cred-  tion  of  pavment   had   ripened.     I.ash 

shown   to   rebut   the  v.  Von  Neida,  109  Pa.  St.  107. 

Colvin  V.  Phillips.  35  Presumption  of   the   payment  of   a 

tparr  Dabney  v.  Dab-  judgment  may  be  rebutted  by  showing 

a.)  633;  s.   Ct   40   Am.  that   three   executions   have  been    re- 
turned nulla  bona;  that  the  defendant, 

tion  may  bt  rebutted  when   pavment   had  been   demanded, 

of   the  twenty  years,  had  replied  that  he  had  no  property 

-idges,  ai   S.   Car.   ai.  and   could   not   t^J/i    that   about   the 

.  Fletcher,  4  Rich,  Eq.  time  when  the  original  suit  was  coin- 
men  ced   he    commenced    to     put   his 

I   dIsUnctlon   between  property,  real  and  personal,  out  of  his 

na 
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hands,  and  claimed  not  to  be  the  the  trust.  Prior  cases  cited.  Wer- 
owner  of  any  property  since,  and  had  born  v,  Austin,  83  Ala.  498. 
during  all  the  time  had  the  reputation  A  bill  to  enforce  a  vendor's  lien  was 
of  being  insolvent.  Knight  v.  Macom-  filed  more  than  twenty  years  after  the 
ber,  55  Me.  133.  l^st  instalment  of  purchase  money  be- 
As  to  rebutting  presumption  of  pay-  came  due,  the  land  having  been  sold 
ment  of  a  judgment  under  'the  New  under  a  probate  decree,  and  the  ad- 
Tork  statute,  see  Waddell  v.  Elmen-  mhiistrator  himself  being  the  pur- 
dorf,  ID  N.  Y.  170.  chaser  and  defendant  in  the  lien  suit. 

In  calculating  the  period  necessary  Held^  that  the  presumption  of  pay- 
to  raise  the  presumption,  such  time  ment  would  not  be  overcome  by  evi- 
must  be  excluded,  if  any,  in  which  for  dence,  that  defendant  advanced  or  paid 
any  reason  the  creditor  has  no  legal  to  the  complainants  different  amounts 
right  or  power  to  bring  an  action  for  of  money  on  their  respective  interests 
the  debt.  Crlss  v.  Criss,  38  W.  Va.  in  said  estate,  taking  their  receipts  for 
388.  the  same,  and  now  claims  that  such 

If  during  the  twenty  years  the  cred-  payments  were  payments  on  the  pur* 

itor  becomes  an  alien  enemy,  the  time  chase  money  of  tne  land ;  nor  is  the 

during  which  such  disability  continues  allegation  tnat  defendant  "has  never 

is  to  be  deducted  from  the  time  elapsed,  denied,  but  always  admitted,  that  the 

Bailey  v.  Jackson,  16  Johns.  (N.  Y.)  purchase  money  of  said  land  is  due 

210 ;  8.  c,  8  Am.  Dec.  309.    And  se^  and  unpaid"    sufficient   to  overcome 

Brewton  v.  Cannon,  i  Bay  (S.  Car.)  such  presumption,  where  the  bill  is  de- 

482.  murred  to.    Solomon  v,  Solomon,  8z 

The  presumption  is  rebutted  by  the  Ala.  505 ;  s.  c,  83  Ala.  394. 

fact  that  the  debtor  had  removed  to  Where  the  creditor  endeavors  to  re- 

another  State  and  resided  therein  dur-  but  the  presumption  by  showing  the 

ing    the    time    which    had    elapsed,  insolvency  of  the  debtor  during  the 

Boardman  v,  De  Forrest,  5  Conn,  i ;  twenty  years,  he  may  show  that   the 

Mann  v.  Manning,   12  Smed.  &  M.  debtor  lived  at  a  great  distance  from 

(Miss.)  615.     Compare  Kline  v,  Kline,  him,  as  tending  to  prove  that,  though 

30  Pa.  St.  503.  the  debtor  may  have  had  property  for 

While  the  presumption  of  payment  a  short  time,  yet  the  creditor  had  no 

of  a  mortgage  debt,  arising  from  the  opportunity  of  knowing  that  fact  and 

possession  of  the  mortgaged  premises  of   getting   satisfaction    out   of    that 

by  the  mortgagor,  or  his  assigns,  for  property.    McKinder  i/.  Littlejohn,  4 

more  than  twenty  years  after  Sie  ma-  Ired.  L.  (N.  Car.)  198. 

turity  of  the  debt  may  be  rebutted,  the  But  the  mere  poverty  of  the  debtor 

proof  to  rebut  the  presumption  should  is  not  sufficient  to  rebut  the  presump- 

always  be  ample  and  explicit.    Where  tion.    Rogers  v.  Judd,  5  Vt  236 ;  s.  c.« 

the  holder  of  the  mortgage  permitted  26  Am.  Dec.  301. 

his  mother,  who  was  the  mortgagor,  Where  insolvency  of  the  obligor  is 

and  his  sister,  to  whom  the  moUier  relied  on  to  rebut  the  presumption, 

•    bad  conveyed  the  equity,  to  occupy  such    a  state  of  insolvency  must  be 

the  premises,  and  he  testified  without  shown  during  the  entire  time  as  to 

contradiction  that  the  debt  had  not  prove  that  he  did  not  pay  because,  he 

l>een  paid,  and  that  he  permitted  the  could  not.    Grant  v.  Burgwyn,  84  N. 

occupancy  because  of  the  relationship.  Car.  56a    - 

this  is  sufficient  to  rebut  the  presump-  Payment  by  the  principal  in  a  bond 

tion.    Philbrook  v.  Clark,  77  Me.  176.  will  rebut  tne  presumption  as  to  the 

To  same    effect,    Brown  v.    Hard-  surety.     McKeethan    v.    Atkinson,  i 

castle,  63  Md.  484;  Baent  v,  Kenni-  Jones  (N.  Car.)  ^21. 

cutt,    57   Mich.  268;  Peters'  Appeal,  And  see  the  following  cases  raising 

106  Pa.  St.  340.                         *  questions  of  the  rebuttal  of  the  pre- 

Where  a  trust  is  recogniaed  by  the  sumption  of  payment  under  par- 
trustee  as  continuing,  the  presumption  ticular  circumstances :  Werborn  v, 
of  payment  which  would  otherwise  Austin,  82  Ala.  498;  Girard  v.  Fut- 
arise  aSfter  the  lapse  of  twenty  years,  terer,  84  Ala..  323;  Farmers'  Bank  v. 
Is  thereby  rebutted;  and  an  informal  Leonard,^  Harr.  (Del.)  536;  Walker 
settlement  in  the  probate  court,  v,  Russell,  73  Iowa  340;  Wood  v. 
^Therein  the  trustee  charged  himself  Egan,  39  La.  Ann.  684;  Mann  v,  Man- 
with  assets  and  claimed  credit  for  dis-  ning,  12  Smed.  &  M.  (Miss.)  615; 
bnnements,  is  such  a  recognition  of  Boardman  v.  De  Forrest,  5  Conn,  i ; 
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7.  Biftinotioii  BrtWBen  Preramptioii  of  PaymMit  and  Statute  of  IJiii* 
itationi. — The  statute  of  limitations  creates  a  legal  bar  to  the  action ; 
lapse  of  time  merely  raises  a  presumption  of  payment  which  may 
be  rebutted.^ 

XL  Waiysb  bt  Patxevt. — Payment  of  the  contract  price  will 
not  of  itself  constitute  a  waiver  of  the  right  to  recover  for  defects 
in  the  article  paid  for,  even  though  the  party  paying  was  aware  of 
the  defects.  The  right  to  recover  must  depend  on  all  the  circum* 
stances  of  the  case.* 

Zn.  YOLUHTABT  Patxevt—I.  Cannot  be  Eeoovered  Back* — A  vol- 
untary payment  of  money  under  a  claim  of  right  cannot,  in 
general,  be  recovered  back.  To  warrant  such  recovery  there 
must  be  compulsion,  actual,  present,  potential,  and   the   demand 

Wiltflie  r.  Wiltsie  (Supreme  Ct.),  i  N.  Car.)  310;  Alston  v.  Hawkins,  105  N. 

Y.  Supp.  559;  Dorgeloh  v,  Bassford,  Car.  3;  Currie  t/.  Clark,  loi  N.  Car* 

?o  N.   Y.  Super.  Ct.  450;  Alston  v,  329;    Mason    v,     Spurlock,     4    Baxt. 

lawkins,  105   *N.  Car.    3;  Lowe   v.  (Tenn.)  554;  Hale  f.  Pack,  10  W,  Va. 

Sowellf  4  Jones  (N.  Car.)  135;  Hlnsa-  145.    See  also  Roberts  v.  Johns,  34  S. 

man  v,  Hinsaman,  7  Jones  (N.  Car.)  Car.  580;  Roberts  z\  Smith,  ai  S.  Car 

510 ;  Wiley  v,  Lineberry,  89  N.  Car.  455. 

t^;    Wilfong   v,    Cllne,   i   Jones  (N>  The  presumption  of  payment  is  ap- 

dar.)  499;  Williams  v,  Alexander,  6  plicable  as  well  to  cases  in  which  a 

Tones    (N.    Car.)    137;     Rowland    v.  bar  is  prescribed    by  the  statute  of 

windley,  86  N.  Car.  36;    Alston  v,  limitations  as  to  other  cases.    Wright 

Hawkins,  X05  N.  Car.  3;  Cartwright  r.  Mars,  33  S.  Car.  585. 

V,  Kerman,  105  N.  Car.  i ;  Levers  v,  **The  latter  (statute  of  limitationa) 

Van  Buskirk,7  W.  &  S.  (Pa.)  70;  Eby  is  a  prohibition  of   the    action;  the 

V.  Eby,  5  Pa.  St.  435;  Kirkpatrick  f.  former    (presumption)    prima   faci^ 

Laugphier,  i  Cranch  (C.  C.)  85;  Crem-  obliterates  the  debt."    a  Whart  Evid^ 

er's   Estate,    5  W.   &    S.    (Pa.)    3J1;  f  1361. 

Kitchen  v.  Deardoff,  a  Pa.  St  481;  After  the  lapse  of  time  an  artificial 

Bissell    V.  Jaudon,   16  Ohio  St.  498;  presumption  of  law  is  raised,  as  a  fact 

Martin  v.  Elowker,  19  Vt.  526 ;  Sellers  to  be  passed  on  by  the  jury.    It  is  not  a 

t».  Holman,  ao  Pa.  St.  3>i ;  Gregonr  t/.  presumption  of  law,  such    as   arises 

Commonwealth,  I ai   Pa.  St  611;  van  from  an  adverse  occupancy  of  land. 

Loon  r.  Smith,  103  Pa.  St.  338;  Brene*  from  which  a  grant  is  presumed,  and 

man's  Appeal,  lao  Pa.  St.  641;  Run>  which  is  not  allowed  to  be  contro- 

ner's  Appeal,  xai  Pa.  St  649;  Wilson  verted;  but  of  fact,  open  to  disproof  in 

r.  Wilson,  39  S.  Car.  360;  North  v.  showing  that  no  payment  had  been 

Drayton,  Harp.  Ea.  (S.  Car.)  34;  Pal-  made,  or  such  facts  as  in  law  are  held 

mer  t*.  Dubois,  i  Mill  Const.  (S.  Car.)  sufficient  to  remove  the  presumption 

178 ;  Boyce  v.  Lake,  17  S.  Car.  481 ;  s.  by    explaining   the    inaction   of    the 

C    43    Xm.    Rep.    618 ;    Duncan  r.  creditor.    Long  v,  Clegg,  94  N.  Car. 

Rawls,  16  Tex.  478 ;    Dabney  v.  Dab-  763. 

ner,  a  Rob.   (Va.)  daa;  s.^c,  40  Am.  The  presumption  of  payment  from 

Dec.  761 ;  Eustace  f  •  Gaskins^  i  Wash,  lapse  of  time  is  an  artificial  and  arbi- 

( Va.)  188;  McLellan  r.Crofton,6  Me.  trary  rule  of  law,  and  is  not,  like  the 

ycfT ;    Bowie    x\   Westmoreland    Poor  statute  of  limitations,  a  bar  to  an  ac- 

i>chool  Soc,  75  Va.  300;  McCleary  r.  tion  on   the  original  contract,  and  a 

Grantham,  a9  \V,  Va.  301.  new  promise  is  not,  therefore,  neces- 

1.  Reed    r.   ReedL  46  Pa.  St.  339;  sary  to  enable  the  creditor  to  sue  on 

Beir$  Appeal,  laa  Pa.  St  4S6;  Biddle  the'  original  cause  of  action.    An  ad* 

r.  Girard  Nat  Bank^iOQ  Pa.  St  349:  mission  rebuts  the  presumption,  even 

Shubrick  r.   Adams,   ao  S.  Car.  49:  though  accompanied  by  a  refusal  to 

Dickson  r.  Gourdin,  36  S.  Car.  391 ;  pa  v.    Gregory  r.  Commonwealth,  121 

Colvin   r.   Phillips,    35   S.  Car.  338:  Pa.  St  611;  s.  c,  6  Am.  St  Rep.  804. 

Tucker  r.  Baker,   ^    N.    Car.    x63 ;  t.  Flanneiy  r.  Rohrmajer,  4S  Conii. 

ThrcadgUI  r.  West,  13  Ired.  L,  (N.  558 ;  s,  c,  33  Am.  Repw  3i6w 

aii 
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must  be  illegal.  In  the  absence  of  such  compulsion,  a  mere  pro- 
test is  not  sufficient.  The  element  of  coercion  is  essential  to  the 
right.* 

But  it    18    held    in     Vermont   tha^  voluntary,  and  this    was  not  a  case 

where  an  article,  manufactured  in  ac-  showing  such  coercion  as  to  render 

cordance  with  a  special  contract,   is  the     payment    compulsory.     Bruma- 

accepted  and  retained  by  the  vendee,  gim  v,  Tillinghast,  i8  Cal.  265.    And 

there  being  no  warranty  and  the  de-  the  same  ruling  was  applied  to  stamps 

fects,  if  any,   patent  and    obvious,   a  purchased  for  passage  tickets.    Garri- 

payment  of   the  contract   price   is   a  son  v,  Tillinghast,  10  Cal.  404. 

waiver    of    the    defects.    Gibson    v.  Where    a    corporation    paid  under 

Bingham,  43  Vt.  4x0;  s.  c,  5  Am.  Rep,  protest  a  passenger  tax,  imposed  by  a 

289.     See  infra^  thi^  title.  Part  Pay-  statute   which  was  afterwards  by  the 

mtnts.  Supreme  Court  of  the  United  States 

1.  Union  Pac.  R.  Co.  v.  Dodge  Co.,  declared  to   be    unconstitutional,  and 

98  U.  S.  541 ;  Keener  v.  Bank  of  U.  the  tax   was  paid  to  avoid   penalties 

S..  2-   Pa.  St.  237;  Hospital  v,  Phila-  which  could  have  been  collected  only 

delphia  Co.,  2^  Pa.  St.  229;  Taylor  v.  by  a  judicial  proceeding,  the  payment 

Board  of  Health,  31  Pa.  St,  73 ;  s,  c,  72  was  voluntary,  and  conld  not  be  recov- 

Aro.  Dec.  724;    McCrickart  v.  Pitts-  ered   back.    Oceanic   Steam  Nav.  Co. 

•burgh,    88    Pa.    St.    133;    Harvey    v.  v.  Tappan,  16  Blatchf.  (U.  S.)  296. 

Girard  Nat.  Bank,   119  Pa.   St.   212;  Where    the    master    of    a   military 

Vick  V,  Shinn,  49  Ark.  70;  s.  c,  4  Am.  transport,  appointed  by  the  owner,  is 

St.  Rep.  26;  Raisler  v.  Mayor  etc.  of  removed   by  tha   military   authorities 

Athens,  66  Ala.  194;  Forbes  v.  Apple-  and  another  put  by  them  in  his  place, 

ton,  5  Cush.  (Mass.)    1x5;  Carew  v.  and  the  owner  is  required  to  pay  the 

Rutherford,  106  Mass.  i ;  s.  c,  8  Am.  waees  of  this  latter,   which   he  does 

Rep.  287,  where  the  question  is  fully  without   protest,  he    cannot    recover 

considered  and   many  cases  are  cited  such     payment.     White     v.     United 

and  reviewed.    Mayor  etc.  of    Balti-  States,  11  Ct.  of  CI.  578. 

more  V.  Hussey,  67  Md.  iia;  E^ton  v.  A  lease  provided  that  lessee  should 

r.  Eaton,  35  ^f.  ].  L.  290;  Wabaunsee  keep  the  premises  in  repair,  except  in 

Co.  V,  Wadker,  8    Kan.  431 ;  Kansas  case  of  fire,  but  should  they   be  ren- 

Pac.  R.  Co.  V,  Wyandotte  Co.,  16  Kan.  dered  unfit  for  tenancy  by  fire,  a  just 

587;  Flower  v.  Lance,  59  N.  Y.  603;  proportionate      abatement     of     rent 

Patterson  v.  Cox,  25  Ind.  261;  Wood-  should  be  made.    The  premises  were 

burn  V.  Stoi|t,  28  Ind.  77 ;  Maxwell  v^  rendered  untenantable  by  fire,  but  the 

San  Luis  Obispe  Co.,  71  Cal.  466;  Mc-  lessor  insisted  on  the  full  rent,  and  the 

Millan  v,  Richards,  9  Cal.  365,   417;  lessee   paid   it   under    protest.     Held^ 

s.  c,  70  Am.   Dec.  655 ;  Wills  v,  Aus-  that  no  part  of  it  could  be  recovered 

tin,  53  Cal.  152;  Gibson  v,  Bingham,  back. 

43  Vt.  410;  s.  c,  5  Am.  Rep.  289;  An-  "The   fact  that  the  plaintiff  in  this 

drews  v,  Hancock,  i  Bond  &  Bing.  37.  case,"    says    the    court,  "might    have 

The  rule  applies  to  a  payment  by  been  under  embarrassment  as  to  the 

one  municipal  corporation  to  another,  amount  of  rent  which  he  would  with- 

as  well  as  to  a  payment  between  indi-  hold,  or    which    he  might   properly 

▼iduals.    Macon  Co.  v.  Jackson  Co.,  75  claim   to  rebate,  does   not  affect  the 

N.Car.  240.  principle.     It  was  his  right  to  litigate 

The  agents  of  a  line  of  ocean  steam-  that  question  with  his  lessor,  and  his 

ers  affording  the  only  safe  means  of  election  to  pay  the  full  amount  rather 

shipment  between  San  Francisco  and  than  resist  the  payment  of  any  portion 

New  York,  refused   to  receive  silver  o^  it,  makes  the  payment  a  voluntary 

and  gold  for  transportation  and  issue  one."     Regan  v,    Baldwin,  126  Mass. 

bills  of  lading  for  the  same  unless  the  485 ;  s.  c,  30  Am.  Rep.  689.    To  same 

shipper  furnished  stamps  for  the  bills  effect,  Emmons  v.  Scudder,  115  Mass. 

under  the  acts  of  1857  and   1858.    A  367. 

shipper  furnished  the  stamps  but  un-  Where  a  contractor  for  the  erection 

der  4>rotest,  denying    the  company's  of  a  building  pays  to  a  sub-contractor, 

right  to  exact  them,  and  claiming  that  in   settlement    of    claims  against  the 

the  acts  were  unconstitutional.    Held^  latter,  an  amount    in  excess    of    the 

that  the  payment  for  the  stamps  was  price  agreed  to  be  paid  him,  no  liens 
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bAving  been  established  against  the  arrest,  but  without  protest,  believing 

building,  such  payment  is  voluntary,  that  the  judgment  imposing  the  fine 

and  cannot  be  recovered  back.    Mor-  was  a  valid  one.     Held^  that  the  pajr- 

lej  V.  Carlson,  37  Mo.  App.  5.  ment  was  voluntary.    Bailey  v.  Paul- 

In  Carew  v.  Rutherford  (106  Mass.  lina,  69  Iowa  463.  t 
I ;  8  Am.  Rep.  377;),  it  is  held  that  a  Where  under  threats  of  prosecution 
conspiracy  against  a  mechanic,  who  is  one  voluntarily  pays  a  bill  of  costs 
under  the*  necessity  of  employing  to  an  officer,  no  compulsion  or  mis- 
workmen  to  carry  on  his  business,  to  take  of  fact  being  shown,  nor  any 
obtain  a  sun4^  of  money  from  him  fraudulent  or  wrongful  purpose  to- 
which  he  is  under  no  legal  liability  to  ward  the  plaintiff  on. the  part  of  the 
pay,  by  inducing  his  workmen  to  leave  clerk,  such  payment  cannot  be  re- 
him,  and  by  deterring  others  from  en-  covered  back.  Thompson  v.  Doty,  72 
tering  his  employment,  or  bv  threat-  .Ind.  336. 

ening  to  do  these  acts,  so  that  he  is  Plaintiffs    financial     circumstances 

induced  to  pay  the  money  demanded,  were  such  that  he  was  compelled  to 

under  a  reasonable  apprehension  that  mortgage  his  real  estate  in  order  to 

he  cannot  carry  on  his  business  with-  raise    money.    A     judgment    against 

out  yielding  to  the  illegal  demand,  is  him,  for  which  he  had  appealed,  was  a 

an  illegal   conspiracy;   the  acts  done  lien  on  the  property,  and  he  was  un- 

under  it  are  illegal,  and  the    money  able  to  negotiate    the    loan  without 

thus  obtained  may  be  recovered  back,  paj^ng  off  the  judgment,  and  thus  re- 

A  certain  railroad  company  paid  to  moving  the  lien.    Held^  that  payment 

defendant,  an   insurance  company,    a  of  the  judgment  under  such  circum- 


premium  upon  a  policy  of  insurance; 
whereupon  the  defendant  paid  plain- 
tiff, as  an  insurance  broker,  full  com** 
missions  thereon.  Eight  days  after- 
wards the  policy  was  canceled,  and 
the  defendant  paid  back  to  the  railway 


stances   was  a  voluntary  one.     Hipp 
V,  Crenshaw,  64  Iowa  404. 

Under  an  execution  against  A  the 
sheriff  levied  upon  a  lot  of  gold,  silver 
and  copper  coins  belonging  to  B. 
While  this  money  was  in  the  hands  of 


company  the  amount  of  the  premium,  the  sheriff,  B  substituted  therefor  cer- 
less  the  earned  premium  and  the  com-  tain  bank  bills,  under  an  understand- 
mission  paid  plaintiff,  and  then  de-  ing  that  the  property  thus  substituted 
manded  from  plaintiff  that  he  return  should  be  considered  the  property 
to  defendant  the  amount  of  his  com-  levied  on  instead  of  the  coin.  Hela^ 
mission,  claiming  that  such  was  the  not  to  constitute  a^oluntary  payment 
agreement  made  with  him  before  the  nor  a  waiver  by  B  of  his  right  to  re- 
issuance of  the  policy.  Plaintiff  re-  cov^r  the  money.  St.  Louis  etc  R. 
paid  the  amount  of  the  commission  Co.  v^  Castello,  38  Mo.  319. 
under  protest,  and  asserting  that  he  In  an  action  to  enforce  a  mechanic's 
waived  no  rights  thereby,  and  brought  lien  on  real  estate,  there  was  a  recov- 
his  action  to  recover  tne  amount  so  ery  by  plaintiff  therein,  and  it  was  ad- 
repald.  Held^  that  the  payment  was  judged  that  a  certain  prior  mortgage 
voluntary,  and  plaintiff  was  not  enti-  on  the  real  estate  was  junior  and  sub- 
tied  to  recover.  Devereux  v.  Roches-  ordinate  to  such  lien.  The  property 
ter  German  Ins.  Co.,  98  N.  Car.  6.  was  sold   under  the  decree  and   pur- 

Where  a  void  execution  is  levied  on  chased  by  •  the  judgment  plaintiff, 
property,  and  the  party  pays  the  The  mortgagee  filed  a  bill  to  review 
amount  of  the  execution  to  save  his  the  judgment,  wherein  he  was  de- 
property,  he  may  recover  it  back.  But  f eated,  and  appealed.  The  year  eiven 
such  is  not  the  rule  where  the  execu-  by  statute  for  the  redemption  of  the 
tion  is  merely  erroneous  and  amend-  land  sold  under  the  mechanic's  lien, 
able.  Bobb  r.  Dillon,  30  Mo.  App.  judgment  being  about  to  expire, 
309.  Compare  Gould  r.  McFall,  118  and  the  mortgagor  being  insolvent. 
Pa.  St.  455 ;  s.  c,  4  Am.  St  Rep.  606 ;  the  mortgagee  paid  the  redemption 
Lord  V,  Waterhouse,  i  Root  (Conn.)  money  to  the  clerk  of  the  court  for 
430.  the  purchaser  at  the  judgment  sale. 

Plaintiff  was  arrested  for  violation  and  the  latter  received  it  from  the 
of  an  invalid  city  ordinance.  He  clerk.  At  the  time  of  paying  the 
pleaded  not  guilty,  but  made  no  ob-  money  to  the  clevk,  the  mortgagee 
jection  to  the  validity  of  the  ordi-  notified  the  purchaser  of  his  pur- 
nance.  He  was  found  guilty  and  pose^to  prosecute  an  appeal  in  the 
fined,  and  paid  the  fine  while  under  case  brought  to  review  the  judgment, 
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and  filed  with  the  clerk  a  written  pro-  isfied  and  delivered  up  on  her  receipt    ^ 

test,  reserving  therein  the  right  to  re-  of  the  deed,  but  the  mortgage  which 

cover  the  redemption  money  if    the  ,was  presented  for  her  signature  was 

judgment  appealed  from  should  be  re-  for  the  full  amount  of  the  purchase 

versed.    After  the  year  for  redemp-  price,  without  any  deduction  for  the 

tion  had  expired,  the  judgment  refus-  mortgages   surrendered.     This  mort- 

ing  the  mortgagee  the  right  of  review  gage  so  presented  to  her  she  executed, 

was  reversed,  and  the  mechanic's  lien  supposing  it  to  be  for  the  balance  of 

judgment  was  afterwards  declared  void  the  price  only,  and  it  was  immediately 

as  to  the  mortgagee.    The  mortgagee  assigned    by     the     mortgagee.     She 

thereupon    foreclosed    his   mortgage,  afterwards  conveyed  the  premises  to 

and  purchased  the    property  at   the  B,  subject   to   the  morteage,  and   B, 

foreclosure    sale.    Upon  demand  for  with  full  knowledge  of  the  facts,  paid 

a  return  of  the  redemption  money,  the  $1,050  specifically  as  one  year's  interest 

original  plaintiff  refused  to  pay  back  on  the   mortgage.    Held^  that  while 

the  same,  and  the  mortgagee  brought  the  surrender  by  A  of  her  mortgages 

an  action    to   recover  the  money  so  operated  as  a  payment  pro  tanto  of  the 

paid.    Held^  that  the  payment  was  a  mortgage   executed  by  her,  even  as 

%'oluntary  one,  and  the  money  could  against    a    bona  fide    purchaser,  and 

not  be  recovered  back.    Connecticut  though   B  was    not  estopped,  by  his 

Mut  L.  Ins.  Co.  V,  Stewart,  95  Ind.  payment  of  the  sum  specifically  as  in- 

588.  terest  due,  from  disputing  the  validity 

Defendant,  as  executrix  of  her  bus-  of  the  mortgage  as  to  the  full  amount, 

band,  of  whom  she  was  the  principal  yet  as  his  payment  was  a  voluntary 

legatee,  presented  the  will  for  pro-  one  on  a  disputed    claim,  he    could 

bate,  upon  which  there  was  a  contest,  not  recover  it  back,  nor  could  he  have 

Pending  the  litigation,  defendant  the  excess  over  the  interest  actually 
transferr^  to  plaintiff  all  her  right,  due  applied  on  the  principal  of  the 
title  and  interest  in  the  estate,  the  in-  mortgage  debt.  Bennett  v.  Bates,  91 
strument  of  transfer  providing  that  N.  Y.  354.  And  see  on  the  general 
plaintiff  might  continue  the  proceed-  subject,  Abercrombie  v.  Skinner,  4a 
ings  for  probate.  Defendant  had  Ala.  633;  Kaufman  v,  Dickensheeta, 
agreed  with  her  attorney  to  pay  him  a  jo  Ind.  258;  s.  c,  90  Am.  Dec.  694;  ^ 
specified  sum,  in  addition  to  the  coun-  Meyer  v,  Clark,  3  Daly  (N.  Y.)  497; 
sel  fee  and  costs  allowed  him  by  the  Shelley  v.  Lash,  14  Minn.  498;  Beech- 
surrogate;  and  it  was  the  express  un-  er  v,  Buckingham,  id  Conn,  no;  s.  c, 
derstanding  that  out  of  the  purchase  44  Am.  Dec.  580;  Montgomery  v» 
money  received  from  plaintiff  she  was  Gibbs,  40  Iowa  653 ;  Chicago  etc  R« 
to  psLT  her  attorney  and  extinguish  Co.  v.  Chicago  etc.  Coal  Co.,  79  IlL 
his  claim.  The  attorney  proceeded  i3i ;  Puckett  v.  Roquemore,  55  Ga. 
with  the  litigation  to  a  decree  which  335 ;  Ligonier  xk  Ackerman,  40  Ind. 
charg^-ed  the  cost  of  the  proponent  553;  s.  c,  15  Am.  Rep.  333;  Irwin  t^. 
upon  the  estate.  Plaintiff,  who  had  Thomas,  X3  Kan.  93;  Juneau  v. 
become  temporary  administrator  of  Stunkle,  40  Kan.  756 ;  Potomac  Coal 
the  estate,  paid  the  amount  of  the  costs  Co.  v.  Cumberland  etc.  R.  Co.,  38 
to  the  attorneV)  and  sued  to  recover  Md.  336 ;  Tompkins  v,  Hollister,  60 
the  same  back  from  the  defendant.  Mich.  48c ;  Hope  v.  Evans,  i  Smed.  & 
Held^  that  the  payment  was  not  a  M.  Ch.  (Miss.)  195;  Sheldon  v.South 
voluntary  one ;  that  while,  as  against  School  District,  34  Conn.  88 ;  Cum« 
defendant,  plaintiff  could  have  pre-  mins  v.  White,  4  Blackf.  (Ind.)  356; 
vented  the  collection  of  the  costs  out  Gerecke  v,  Campbell,  34  Neb.  306; 
of  the  estate,  as  against  the  attorney  Randall  v.  Lyon  Co.  (Nev.  1887),  li 
he  could  not ;  and  as  the  payment  was  Pac.  Rep.  583 ;  Newell  v.  March,  8 
necessary  to  relieve  the  estate  of  the  Ired.  (N.  Car.)  441 ;  Gilpatrick  v. 
lien,  it  was  compulsory.  Dodge  v,  Sayward,  5  Me.  465;  Rawson  v, 
Zimmer,  zxo  N.  Y.  43.  Porter,  9  Me.   119;     Association     v» 

A   purchased    for    $15,000    certain  Ellslen,  6  Phila.  (Pa.)  6;    Speise  v. 

premises  upon  which  she  held  mort-  McCov,  6  W.  &  S.  (Pa.)  485;  s.  c,  40 

gages  to  the  amount  of  $11,400,  it  be-  Am.  Dec.  579;  Eaton  v,  Eaton,  35  N. 

iog  agreed  that    she    should  give  a  T.  L.  390;  Mayor  etc.  of  N.  Y.  v,  Er« 

mortgage  for  the  purchase  price,  the  ben,  10  Bosw.  (N.  Y.)  189;  34  How.  Pr. 

amount  of  her  mortgages  being  first  (N.   Y.)  358;  Jackson  v.  Ferguson,  9 

deducted.    The  mortgages   were  sat-  L41.  Ann.  733;    Buffington   v.  Dink 

Sir 
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2.  TJnde^  DnreM  or  by  Fraud. — Yet  to  render  a  payment  volun- 
tary, in  the  proper  sense  of  the  word,  the  parties  must  stand  upon 
equal  terms.  There  must  be  no  duress  operating  upon  the  one ; 
there  must  be  no  oppressiom  or  fraud  practiced  by  the  other.* 

frave,  4  La.  Ann.  550;  Edgar  v.  Where  one  having  in  his  poMession 
hields,  I  Grant  Cas.  (Pa.)  361;  Wy-  the  property  of  another  upon  which 
man  v,  Farnsworth,  3  Barb.  (N.  Y.)  he  claims  a  lien,  refuses  to  deliver  it 
369;  Abell  V.  Douglas,  4  Den.  (N.  Y.)  up  to  the  owner  without  payment  of 
305;  Tyler  r.  Smith,  18  B.  Mon.  (Ky.)  the  lien,  and  the  owner  thereupon 
793 ;  Baltimore  etc.  R.  Co.  v,  Faunce,  pays  the  amount  under  protest  in 
6  Gill  (Md.)68;  Waite  v,  Leggett,  8  order  to  get  possession  of  his  prop- 
Cow.  (N.  Y.)  195;  s.  c,  18  Am.  Dec.  erty,  such  payment  is  not  a  voluntary 
441;  Commercial  Bank  r.  Reed,  11  one,  and  may  be  recovered  back. 
Ohio  498 ;  Lake  v.  Artisans'  Bank,  3  Briggs  x\  Boyd,  56  N.  Y.  289. 
Abb.  App.  Dec.  (N.  Y.)  10;  Schlaef^r  Where  an  officer  of  the  United 
V,  Heiberger  (Supreme  Ct.),  4  N.  Y.  States  was  induced  to  pay  a  balance 
Supp.  74;  Gwynn  r.  Gwynn  (S.  Car.  claimed  by  the  suspension  of  his  official 
1889),   10  S.   E.   Rep.  331 ;  Gillett  v,  functions  and  compensation,  and   his 


Brewster  (Vt.  1890),  30  Atl.  Rep.  105; 
Comstock  r.  Tupper,  50  Vt.  596; 
Moffitt  V.  Carr,  i  Black  (U.  S.)  273; 
White  1'.  United  SUtes,  11  Ct.  of  CI. 
578;  The  Nicanor,  40  Fed.  Rep.  361. 

1.  Morgan  v.   Palmer,   4   D.   &   R. 
383;  Moses  V,  McFarlan,  3  Burr.  1005  ; 


apprehension  of  being  tried  by  a  court 
martial,  this  was  not  ^uch  duress  as 
would  make  the  payment  an  involun* 
tary  one.  Hall  v.  United  States,  9 
Ct  of  CI,  370.  Neither  is  the  mere 
fear  of  a  criminal  prosecution.  St. 
Louis  etc.   R.  Co.   v.  Thomas,  85  111. 


Arnold   t\  Georgia  etc.  R.  Co.,  50  Ga.  464;  Comstock  v.  Tupper,  50  Vt.  C96. 

304;  Beckwith  v,  Frisbie,  33  Vt.  559.  A  member  of  a  stock  board,  agamst 

See  also  cases  cited  under  preceding  whom  a  claim   is   made  hj    another 

head.  member  under  the  rules  of'^  the  board 

A  mere  apprehension  of  ^egal  pro-  for  a  deficiency  arising  from  a  sale  of 

ceedings  does  not  make  the  payment  stock,  and  who,  upon  being  cited  to 

•  a  compulsory  one.     Ligonier  v,  Ack-  appear  before  the    arbitration    corn- 
erman, 46  Ind.  553;  8.  c,  15  Am.  Rep.  mittee,  pays  the  claim  with  full  knowl- 
333.  edge  of  all  the  facts,  cannot  recover  it 
Duress  of  goods  does  not  exist  be-  back.     Quincy    r.    White,  63   N.   Y. 
cause  a  mortgagee  of  chattels  threatens  370. 

to  take  possession  and  sell  in  pursu-  The  mere  fact  that  one  will  be  sued 

ance  of  the  power  contained  in  the  for  a  demand  is  not  such  compulsion 

mortgage,  unless  the  mortgagor   pays  as  will  warrant  his  paying  under  pro- 

an  amount  in  excess  of  what  is  due.  test,  and  a  payment  so  made  cannot 

Vick  V.  Shinn,  49  Ark.  70;  s.  c,  4  Am.  be     recovered     back.      Muscatine    v. 

St.  Rep.  36.  Keokuk  etc.  Packet  Co.,  45  Iowa  185. 

Coercion  or  duress,  to  render  a  pay-  Money     may     be     recovered    back 

ment    involuntary,    must     consist    of  which   is  obtained  by  abuse  of  legal 

some  actual  oi>  threatened  exercise  of  process.    Cadaval  v,  Collins,  4  Ad.  & 

power  possessed,  or  believed  to  be  pos-  El.  858;   s.  c,  6    Nev.  &   Man.  334; 

sessed,  by  the  party  exacting  or  re-  Cocke  v.  Porter,  3  Humph.  (Tenn.) 

ceiving  the  payment,  over  the  person  15;  De  Bow  v.  United  States,   11  Ct. 

or  property  of  another,   from  which  of  CI.  673. 

that  other  nas  no  immediate  means  of  Thus  where  the  goods   of  a   party 

relief  than  by  making  payment.     Ra-  have  been  attached  by  one  who  knows 

dich   V,  Hutchins,  95  U.  S.  310.    Or  that  he  has  no  cause  of  action,  and  for 

the  payment  must  have  been  made  to  the  purpose  of    extorting    money,    a 

'  release  the  person  or  property  of  the  payment  to  free  the  goods  from  the 

party  from  detention,  or  to  prevent  a  attachment  is  not  voluntary,  and  the 

seizure  of  either  one  by  one  having  money     may     be     recovered      back, 

apparent  authority  to  seize  it  without  Chandler  v,  Sanger,   114  Mass.  364; 

resorting  to  an  action.    Waubaunsee  s.  c,    19   Am.    Rep.    367.    To    same 

Co.  t*.  Walker,  8  Kan.  i^i ;  Devlin  v.  effect,  Spaids  xu  Barrett,  57  111.    389; 

.United  States,  13  Ct.  of  CI.  366;  Wolfe  8.  c,  xi  Am.  Rep.  10;  Nicodemus  9. 


V.  Marshall,  53  Mo.  167. 


East  Saginaw,  35  Mich.  456 ;  Adams 
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8.  Protest. — In  such  case  the  payment  must  be  made  under  pro- 
test, in  order  to  entitle  the  party  ^o  reclaim  it.* 

V.Reeves,  68  N.  Car.  154;  8.c.,  xa  Am.  Lefferman,  4  Gill  (Md.)  435;  s.  c,  ^5 

Rep.  637.  Am.  Dec.  145;  Claflin  v.  McDonougiif 

An  obligor,  offering  to  pay  his  bond  33  Mo.  412 ;  s.  c,  84  Am.  Dec.  54;  Irv- 

in  Confederate  money,  said  to  the  ob-  ing  v,  St.  Louis,  33  Mo.  575;  Hayes  v^ 

ligee  that  he  dare  not  refuse  to  accept  Huffstater,    65     Barb.    (N.    Y.)    531; 

Confederate  notes,  and  that  if  he  did  Quincey  v.  White,  63  N.  Y.  370;  Ar- 

he  would  be   imprisoned  as  disloyal,  nold  v.  Crane,  8  Johns.  (N.  Y.)   79; 

This  was  held  not  to  be  enough,  stand-  Anderson  v,  Lewis,  31  Tex.  675 ;  Mc- 

ing  alone,  to  constitute  such  duress  as  Cartney  v.  Wade,   3  Heisk.    (Tenh.) 

would  avoid  the  payment.    Simmons  369;   wilkerson  v*  Bishop,  7  Coldw. 

V.  Trumbo,  9  W.  Ta.  358.  (Tenn.)   34;  Wood  v.  Willis,  J3  Te'x. 

A  when  not  in  custody  nor. threat-  670;  Buford  v.  Lonei^n  (Utah  1889), 

enedwith  illeeal  arrest,  but  being  in-  33  Pac.  Rep.  164;   Maxwell    v,  Gris* 

debted  to  B  for  the  amount  of  two  wold,  10    How.    (U.  S.)  343;  Tutt  v. 

notes  forged  by  A  and  transferred  to  Ide,  3  Blatchf.  (U.  S.)  349;  Schlesinger 

B,  agreed  that  A's  wagon,  then  in  B's  v.  United  States,  i  Ct.  of  CI.  16;  Har- 

possession,  should   be  sold  at  auction,  mony  v.  Bingham,  13  N.  Y.  99;  s.c.,63 

and  that  B  should    in    consideration  Am.  Dec.  143;  White  v.  Hey  1  man,  34 

jthereof  surrender  the  notes  to  A.   The  Pa.  St.  143  ;  Beckwith  v,  Frisbie,   32 

wagon  was  sold,  B  becoming  the  pur-  Vt.  559;  De  Bow  v.  United  States,  11 

chaser,  and  thereupon  the  notes  were  Ct.  of  CI.  673 ;  Devlin  v.  United  States, 

surrendered    to     A,    who     destroyed  13  Ct.  of  CI.  366;  Corkle  v.  Maxwell,  3 

them.    In  an  action  by  A  against  B  to  Blatchf.  (U.  S.)  413. 

recover  the  value  of  the  wagon,  it  was  1.  Town  of  Ligonier  v,  Ackerman, 

held  that  he  was  not  entitled  to  re-  46  Ind.  553;  s.  c,  15  Am.  Rep.  333; 

cover.    Kissock  v.  House,  33  Hun  (N.  White  v.  United  States,  11  Ct.  of  CI. 

Y.)  35.  578. 

But  where  the  money  was  paid  un-  And  the  protest  must  state  the 
der  threat  of  defendant  to  have  plain-  grounds  of  illegality.  Meek  v,  Mc- 
tifTs  son  arrested  and  prosecuted  for  Clure,  ^19  Cal.  634. 
burglary  and  larceny,  and  was  not  But  if  a  public  officer  who  illegally 
given  to  compound  a  felony,  it  may  be  demands  money  of  a  person  and  ex- 
recovered  back.  Schultz  v.  Culbert-  acts  the  payment  thereof  by  coercion, 
son,  49  Wis.  133.  See  also  Heckman  has  notice  of  the  facts  which  render 
V.  Swartz,  50  Wis.  367.  the  demand  illegal,  a  iprotest  is  unnec- 

Where  an  Agreement  to  make   the  esstfVy.     Meek  v.   McClure,  49    Cal. 

payment  is  made  under  duress,  a  sub-  634. 

sequent  payment  in  accordance  with  A  protest  alone,  however,,  cannot 
such  agreement  is  not  involuntary,  change  what  would -otherwise  in  law 
where  no  legal  steps  are  taken  to  re-  be  a  voluntary  payment  into  an  in- 
sist the  enforcement  of  the  agreement,  voluntary  one.  Detroit  v*  Martin,  34 
Mayor  etc.  of  Savannah  v.  Feeley,  66  Mich.  170;  s.  c,  33  Am.  Rep.  573.  See 
Ga.  31.  also  cases  cited  supra. 

And  see  generally  on  the  subject  Where  the  statute  requires  the  pro- 
of the  recovery  back  of  money  al-  test  to  be  in  writing,  an  oral  state- 
'  leged  to  have  oeen  paid  by  reason  of  ment  to  the  clerk  of  a  city  treasurer 
duress  or  of  fraud,  In  re  Walter  that  the  payment  is  made  under  pro- 
(Ala.  1890),  7  So.  Rep.  400 ;  Durr  v.  test  is  not  sufficient,  though  the  clerk 
Howard,  6  Ark.  461 ;  People  v.  Vis-  acting  upon  instructions  to  make  a 
cher,  9  Cal.  ^5 ;  Jefferson  Co.  v.  note  of  all  protests,  wrote  upon  the  re^ 
Hawkins,  33  Fla.  333 ;  Ingalls  v,  ceipt  that  the  tax  was  paid  under  pro- 
Miller  (Ind.),  23  N.  £.  Rep.  995;  Ly-  test,  and  also  made  a  memorandum  to 
man  v,  Lauderbaugh,  75  Iowa  484;  that  effect  on  the  treasurer's  books. 
Wabaunsee  Co.  v.  Walker,  8  Kan.  Knowles  v.  Boston,  139  Mass.  551. 
431;  Wolfe  V,  Marshall,  53  Mo.  167;  But  it  is  no  objection  that  it  was 
First  Nat  Bank  v,  Watkins,  3i  Mich,  written  across  the  face  of  the  tax -billy 

«3;  Elston  v.  Chicago,  40  111.  514;  s.  c,  nor  that  after  presentation  to  the  col- 
Am.  Dec.  361 ;  Storer  v.  Mitchell,  lector  it  was  not  left  with  him  but  was 
45  UL  213;  Mayor  etc  of  Baltimore  v.  taken  away  by  the  tax-payer.    Bor* 
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XH. — A  voluntary  payment  of  an  illegal  tax  cannot  be 
back ;  and  if  th^re  is  no  mode  of  collecting  the  tax  ex- 
1  ordinary  proceeding  at  law  or  in  equity,  a  payment 
nsidered  voluntary,  though  made  under  protest.' 
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iton,  13]  Mats.  89J  s.  c,  4s  but  under  ■  mitapprebension  of,   or  in 

1^  ignorance  of,  the  law,  paji  the  Ux  un- 

s  to  the  eSect  of  a  der  protest  and  to   prevent  a  tbreat- 

._ v.Richards,  9  Cal.  ened   sale    by  the  tax  collector,  sutfh    ' 

Pac.  R.  Co.  i>.  Wjandotte  psyment   Is  voluntary  and  cannot  be 

I.   587 ;  Wabaunsee  Co.  v.  recovered  back.     Bucknell  v.  Storj,  46 

Ian.  ^3: ;  Forbes  r.  Apple-  Cal.  589;  s  c^  13  Am.  Rep.  310. 

1.  {Mass.)   iij;   Benson  v.  Land  having  been  Bold  to  a  ci^  for 

:uRh.  (Mass.)  135 ;  Cook  v.  unpaid  taxes,  the  owner  made  a  writ* 

Lllen  (Mast.)  393 ;  Await  v.  ten  proposition  to  the  citj  government, 

Assoc.,  34  Md.  43s;  Wil-  with  a  view  to  avoid  any  unneceasarj 

Iby,  44  Vt.  40 ;  Detroit  v.  dispute,  to  pay  the  tax  if  the  city  would 

dich.  170 ;  Copas  v.  Anglo-  remit  the   Interest  and  penalty  and  !«• 

'revision  Co„  73  Mich.  J41 ;  lease  all  claim  to  the  land,  the  payment 

Shaver,  69  Mich  35.  to  be  without  any  prejudice  to  any  rigid 

'.Austin,  53  Cal.  153;  Mer-  ofsuchowner  inthepremises,ortoUielr 

"   53  Cai.  379;  Goddard  v.  assertion  in  the  courts.    The  proposl* 

inn.  394;    Garrlgan  v,  tlon  was  accepted  and  acted  upon,  th« 

iowa   535 ;  Morris  v.  May-  collector's   receipt  for  the  taxes  Stat- 

altimore,  5  GUI  (Md.)  348-,  lag  that  "the above  amount  is  paid  un- 

Slocomb,  6  Ohio  St.  471;  der  protest."     /itld,  thtit   the  payment 

ihurtlirr,  34  Hun  (N.   Y.)  was  a   voluntary  one,  and  the  money 

•  could   not  be   recovered  back   though 

ment  for  a  municipal  Im-  the  land  was  not  subject  to  taxation, 

if  voluntarilv  paid,  cannot  Galveston  City  Co.    v.  Galveston,  56 

]  bacii,though  the  payment  Tex.  486. 

nder  protest,  and  the  law  Where  the  money  was  paid  for  taxes 

the  assessment   was  sub-  or  as  redemption   money  on  lands,  the 

diudged    unconstitutional,  entry  of  which  had  been  suspended  by 

Pittsburg,   loi  Pa.  St.  304;  the  Land  Department  for  failureof  the 

Rep.  7i4(casesreviewed):  local  land  otHcers  to  account  for  the 

Ireenbush.  i;8  Me.  390;  s.  Ct  entrance  money  to  the  United  Statea, 

393 ;  Detroit  v.  Martin;  34  it   cannot  be  recovered  back  pending 

s.  c,  33  Am.  Rep.  511.  and  such  suspension.   Whether  it   can   be 

;   Wabaunsee  Co,  v.  Wal-  after    the    entry   is    finally    canceled, 

431 ;  Bucknell  vi  Storv,  46  gnare.  Foster  r. Pierce  Co.,  15  Neb.  48. 

c,  13  Am.  Rep.  330;  Llgon-  A  tax  paid  cannot  be  recovered  t»ck 

rman,  46  Ind.  553;  s.  c,  15  on  the  ground  of  the  unconstitutionaj- 

13.      In  this  last  case  there  ity  of  the  statute  under  which  It  was 

I  citation  and  review  of  the  levied,  where   there  was   no  compul- 

Firsl  Nat.  Bank  v.  Mayor  sion  except   the  threat  of  selling  the 

tIcus,  68  Ga.  119;  s.c^  45  land.  Detroit  r.  Martin.  34  Mich.  170; 

j6.  a.  c„  11  Am.  Rep.  51] ;  San  Francisco 

Parcher   t:  Marathon  Co,  etc   R.   Co.  t.   Dinwiddie,   8  Sawyer 

1;  s.  c,  38  Am.   Rep,  745;  {U.  S.)  313. 

ayor,  etc.  of  N.  Y^  70  N.  The  owner  of  a  city  lot  tendered  to 


,  36  Am.  Rep.  634;  Jersey  the  treasurer  of  the  county  the  ti 
er.  18  N.  J.  L.  335 :  s.  c  30  due  thereon.  The  lot  had  also  b 
B6;  Louisville  o.  Anderson,     assessed  by  the  city  for  a  street  Im- 


.,  43  Am.  Rep.  330.  provement,  which  assessment  had  been 

t  Is  a   statute  specially  certified    to  the   county   auditor,    and 

such   recovery,     Durham  placcdupontheduplicateforcollectioa, 

T  Co.,  95  Ind.  183.  as  other  taxes,  but  was  void  for  want  of 

\i  assessed  for  street  im-  authority    to    make    JL     Ttie    county 

lo  a  stranger,  and  the  true  treasurer  refused  to  receive  the  taxes 

i  knowledge  of  the  tacts,  legally  due,  unleu  the  owner  wonU 
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5.  Officer  Threatening  to  Bxeoute  Warrant. — But  if  the  officer  de- 
manding  the  tax  or  assessment  have  in  his  possession  at  the  time 
a  warrant  which  is  in  the  nature  of  an  execution  running  against 
the  property,  and  the  party  can  save  himself  in  no  other  way 
than  by  paying  the  illegal  demand,  he  may  then  pay  it  under  pro- 
test, and  recover  it  back  upon  showing  that  the  demand  was 
illegal.^ 

also  pay  the  assessment,  and  upon  his  But  these  cases  are  decided  more 
declining  to  do  so,  the  lot  was  re*  upon  the  wording  of  the  statute  than 
turned  delinquent  and  was  about  to  be  upon  the  rule  as  It  exists  independent- 
sold  at  tax  sale.  To  prevent  such  sale,  ly  of  statutory  provisions,  §  870  of  the 
the  owner  paid  the  assessment  under  Iowa  Code  providing  for  the  refund- 
protest,  and  also  the  taxes.  It  was  held  in g, of  taxes  found  to  have  been  erro- 
that  such  payment  was  not  voluntary,  neously  or  illegally  exacted  or  paid, 
and  could  be  recovered  back.  Stephen  See  Isbell  v,  Crawford  Co^  40  Iowa 
V,  Daniels,  37  Ohio  St.  527.  102  and  earlier  decisions. 

Where,  by  an  official  survey  made  by  Where  water  commissioners  collected 

a  city  engineer,  certain  property  was  an  excessive  rate  from  a  manufactur- 

included  within  the  corporate  limits,  ing  corporation,  under  threats  that  if 

and  the  owner,  without  protest,  paid  it  were   not  paid  the  water  would  be 

the  municipal  tax  thereon,  he  cannot  turned  off,   thus  closing  the    factory 

recover  the  amount,  though  on  a  re-  and  throwing  a  large  number  of  hands 

survey  by  a  subsequent  engineer  the  out  of  employment,  it  was  held  that 

property  was  found  to  be  outside  the  the  payment  was  not  a  voluntary  one, 

city  limits.    Jackson  v,  Atlanta,  61  Ga.  that  the    excess  could    be    recovered 

228.  back.     Westlake   v,  St.  Louis,  77  Mo, 

Com  fare   Indianapolis  v,   McAvoy,  47 ;  s.  c.  46  Am.  Rep.  4. 

86  Ind.  587.  A  town  having  passed  an  ordinance 

And  it  is  held  by  the  court  of  ap-  requiring  a  license  for  selling  liquors, 

peals  of  Kentucky  that  though  the  il-  the  legality  of  which  was  questioned, 

legal  taxes  were  voluntarily  paid,  yet  an    agreement    was  entered  into    be- 

if  it  were  paid  under  a  mistake  of  both  tween  the  town   trustees  and  the  liq- 

law  and  fact,  it  may  be  recovered  back,  uor  dealers,  that  if  the   latter  would 

(Ci7«a^  cases  from  Kentucky,  Con  nee-  pay   the   license  fee,    such  fee  should 

ticut  and  Alabama).  Louisville  v.  An-  be  refunded  in  case  the  town  should 

derson,  79  Ky,  334;  8.C.,  42  Am.' Rep.  fail  to    recover   judgment   in    certain 

220.  cases    then    pending    in    the    courts 

In  Indiana  there  is  a  statutory  pro-  to  test  the  legality  of  the  ordinance, 

vision    for    the     refunding    of    taxes,  Plaintiff  paid  the  license  fee,  and  the 

wrongfully  assessed,  (i  Rev,  Stat.  1876  ordinance  was  subsequently  adjudged 

310.  3"»  W  841  85 ;  1881,  ^  5813).     To  invalid.    Held,  that  this  was  not  a  vol- 

bring  a  case  within  the  statute,  how-  untary  payment,  but  one  made  under 

ever,  it  is  not  enough  to  show  that  the  contract,  and   plaintiff  was  entitled  to 

taxes    were    irregularly    assessed;    it  recover.      Columbia   City  v,  Anthes, 

must  be  made  to  appear  that  they  were  84  Ind.  31 ;  s.  c,  43  Am.  Rep.  80. 

not  legally  or  equitably  owing.  Carroll  See   also    Edinburg  v.  Hackney,  54 

Co.  f.  Graham,  98  Ind.  279.  Ind.  83. 

See  also  Indianapolis  f.  McAvoy,  86  A   payment  to  the  treasurer  of  San 

Ind.  587 ;  Durham  v,  Montgomery  Co.  Francisco  to  purchase  a  license  as  a 

95  Ind.  182.  passenger  broker  cannot  be  recovered 

In  Iowa  it  is  held  that  where   a  Ux  back.    Garrison  v,  Tillinghast,  18  Cal. 

is  not  merely  informal  and  irregular,  408. 

but  is  illegal  and  void  as  being  levied  And  see,  on    the    general    subject, 

on  property  not  liable  to  taxation,  and  Carr  r.  Stewart,   58  Ind.  581 ;  Mearkle 

the  owner  of  the  property  makes  pay-  r.  Hennepin   Co.  (Minn.  1890),  47  N. 

ment  under  protest,  the  better  rule  is  W.  Rep.  165;  Smyth  v.  Mayor  etc.  of 

that  he  may  recover  it  back.    Winzer  N.  Y.,   ii   N.  Y.  Supp.  ^83;  Vander- 

V.  Burlington,  68    Iowa    279    (where  beck  v,  Rochester  (N.  Y.  1890),  25  N. 

owes  are  to  some  extent  compared) ;  E.  Rep.  408. 

Thomas  v,  Burlingtqp,  69  Iowa  140.  1.  Union  Pac.  R.  Co.  v.  Dodge  Co., 98 

221 


QMBt.  PA  YMENT.  A  Mm  IhiMt  ta  ml 

in  threat  to  hU  realty  \<3i  an  illegal  and  void  tax  will 
r  the  payment  voluntary,  since  such  a  sale  will  not  cast 
1  the  title.* 

tent  to  Common  Carrier. — A  payment  made  to  a  common 
a  sum  of  money  illegally  charged  for  freight,  upon  a 
r  the  carrier  to  transport  the  goods  unless  the  illegal 
paid,  is  not  voluntary  but  compulsory.* 

linsu  Pac.  R.  Co.  v.  Wnn-  1.  3  Dill.  Man,  Corp.  (3d  ed.)  %  943 ; 

iKtin.587;  Preston V. Bot-  Bucknall  v.  Storr,  46CBI.  589;  s.  c  13 

.(Mass.)  14;  Wright f. Boa-  Am.  Rep.  330;  Rogcra  v.  Greenbiuh, 

,  (Mbsb.)   341;  Boston  etc  <8  Me.  390;   ■.  c,  4  Am.   Rep.    191; 

Boston,  4  Met  (Mass.)  189;  Murpher  v.  Mayor  etc.  of  Wilmington 

■  Allentown  *.  Saeger,  so  (Md.,  1880},  10  Atl.  Rep.765:  Detroito. 

;    Bruecher  v.  Village   of  Martin,  34  Mich.    170;   s.  c^   33*Ain. 

:r,  101  N.  Y.  340;  Tuttle  v.  Rep.  iU.i 

Mass.  37 ;  s.  c,  34  Am,  Rep.  A  tax  deed  which  la  void  on  Its  face 

re  V.  State  Sar.  Assoc,  63  Is   ncA  a  cloud  upon  title,  and  a  men 

Kimball  V.  Corn  Exchange  threat  bv  a  tax-collector  to  sell  prop- 

I  111.  Abb,  309;  Chicago  i>.  erty  and  make  such  ■  deed  will  not 

'.  Bank,  11   III.  App.   i6j;  render  the  payment  of  a  tax  voluntarr. 

nion   Tel.    Co.   v.   Mavcr,  Wills  v.  Auetin,  53  Cal.  15J ;  Sear*  o. 

t.   531;  O'Brien  v.   Colusa  Marshall   Co.,  59  Iowa   603;  Shane  0, 

I.   503;    Grimley  v.   Santa  St.  Paul,  36  Minn.  543. 

S  Cat.  575 ;  Bates  v.  York  Plaintiff  refused  payment  of  a  per- 

.384;  Foster  I'.  Pierce  Co.,  sonal  tax  on  the  ground  of  non-resi- 

Weiton  V.  Merrick  Co.,  16  dence,  whereupon   proceedings    were 
Instituted,  which  resulted  In  an  order 

officer  hold  legal  process  on  him  by  the  county  judge  to  pay  the 

to  authorize  the  arrest  or  tax,  and  enjoining  him  from  disposing 

roperty  to  enforce  a  collec-  of  his  property.     Plaintiff  accordingly 

kind,     Atwell  v.  Zeluff,  36  paid  the  tax,  and  sued  the  assessors  to 

McKee  •v.  Campbell,    37  recover  the  amount    Held,  that   the 

Post  ti.   Clark,   35   Conn,  payment    was     voluntarr.      Drake    v. 
Shurtlitf,  34  Hun  (N.  Y.)  433. 

lecessary  to  show  that  the  9.  3  Greenl.  Evld.  f  i3i;  Mobile  etc 

.  actually  made.     It  is  suffi-  R.  Co.  v.  Sleiner,  61  Ala.  560;  Cblca- 

le  circumstances  lead  to  the  go  etc.  R.  Co.  11.  Chicago  etc.  Coal  Co., 

that  such    distress   ia   im-  79  III.  I3i;    Lafayette  etc.  R.  Co,  v. 

j  will  certainly  be  made  If  Fattison,  41    Ind.   311;    McGregor   v. 

.t  paid.     Howard  -n.  Augue-  Erie  R.  Co,  35  N.  J.  L.  89;  West  Vir- 

5.  ginia  Transp.  Co.  u.  Sweetzer,  35  W. 

made  under  protest  of  an  Va.  434. 

on  demand  by  the  sheriff.  Compare  Potomac  Coal  Co.  v.  Cum- 

levy  and  sale.  Is  not  a  vol-  lierland  etc.  R.  Co.,  38  Md.  336. 

ment,  though    there  Is  no  A  carrier  exacted  from  a  shipper  II- 

■eat   of    levy.      P^rcher   r.  legal  and  unauthorized  rates,  end  the 

Co.,    53    Wis.  388;  s.  c.  38  shipper  was  required  to  pay  the  same 

45.  in  order  to  procure  (he  transportation 

lo  recover  from  the  collect-  o(  his  property,  the  failure  to  transport 

:asea,  suit  must  be  brought  which  would,  by  reason  of  the  charac- 

efore  he  is  obliged  to  pay  terof  his  business,  have  occasioned  the 

loney.     Hardesty  v.  Flem-  shipper  great  loss.    The  shipper  paid 

.  395.  the   illegal  charges,  complaining  and 

le  tax  is  paid  under  a  threat  objecting    thereto.     Held,    that   such 

collector  to  shut  up    the  payment  ifas  not  voluntary,  and  may 

p,  it  is  Qot  voluntary,   and  be  recovered  back.     Peters  ti.  Railroad 

overed  back  (rom  the  col-  Co.,  43  Ohio  St.  375 ;  a.  c,  51  Am.  Rep, 

not  from  the  city.     Vlcks-  814. 

iiUer,  56  Miss.  1^.  » the  caK  of  Parker  v.  Gmt  Wert- 
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8.  Kade  in  Ignoranoe  of  Law. — Money  voluntarily  paid  to  another 

under  a  mistake  of  law  but  with  a  knowledge  of  all  the  facts,  can* 
not  be  recovered  back.^  But  it  seems  to  be  settled  that  when 
money  is  paid  on  a  judgment  which  is  afterwards  reversed,  the 

ern  R.  Co.  (7  Man.  &  Gr.  253),  which  that  the  payments  were  made  periodic- 

was  t  case  faivolving  this  question,  de-  allj.    Peters  v.  Railroad  Co.,  42  Ohio 

dded  in   18^   Tindal,  C.  J.,  sajs:  St.  275;  s.  c,  51  Am.  Rep.  814;  Swift 

''We  are  or  opinion  that  the  pay-  etc.  Co.  t;.  United  States,  itiU.  S.  22. 
ments  were  not  voluntary.    They  were        A   navigation  company  which  was 

made  in  order  to  induce  the  company  hound  to  keep  in  repair  certain  dams 

to  do  that  which  they  were  bound  to  failed  to  do  so,  and  when  an  owner  of 

do  without  them,  and  for  the  refusal  to  logs  refused   to    pay   tolls  threatened 

do  which  an  action  on  the  case  >night  that  unless  he  pm  them  a  certain  dam 

have  been  maintained.     .     .    .    The  should    be  cut,    the    effect   of  which 

case  very  much  resembles  that  of  -^— -  would  have  been  the  practical  ruin  of 

V,  Piggott,  mentioned  by  Lord  Ken-  his  business.     A  payment  made  by  him 

TON,  in  Cartwright  v,  Kowley,  2  Esp.  under  these  circumstances  was  not  vol- 

N.  P.  C.  723.    That   was  an    action  untary,  and  he  could  recover  back  the 

brought  to  recover  back  money  paid  to  tolls  thus  extorted.    Lehigh  Coal  etc. 

the  steward  of  a  manor  for  producing  Co.  v.  Brown,  100  Pa.  St.  338. 
at  a  trial  some  deeds  and  court  rolls,  for        1.  Bilbie    v.    Lumley,    2   East    469; 

which  he  had  charged  extravagantly.  Stevens  v.  Lynch,  12  East  38;  Lowrie 

The  objection  was  taken  that  the  money  t/.  Bourdieu,  Doug.  467;  Livermore  v, 

had  been  voluntarily  paid,  and  so  could  Peru,  5c  Me.  46^;  Clarke  v,  Dutcher,  9 

not  be  recovered  back  again;  but,  it  ap-  Cow.  (N.  YJ  ^4;  Norton  v.  Marden, 

pearing  that  the  party  could  not  do  15  Me.  45;  s.  c.,^2  Am.  Dec.  132;  Mil- 

without  the  deeds  so  that  the  money  was  waukee  etc.  R.  Co.  v.  Soutter,  13  Wall, 

paid  through  necessity  and  the  urgency  (V*  S.)  517;  Bank  of  U.  S.  v.  Daniel, 

of  the  case,  it  was  held  to  be  recoverable.  12  Pet.  (U.  S.)  32;  Champlin  t;.  Lay- 

We  think    the    principle  upon  which  tin,   18  Wend.  (N.   Y.)  407;  s.  c,  31 

that  decision  proceeded  is  a  sound  one,  Am.  Dec.  382;  Elliot  v.  Swartwout,  10 

and  strictlv  applicable  in  the  present  Pet.  (U.  S.)  137;  Brisbane  v.  Dacres,  5 

case,  and  that  the  defendants  cannot,  by  Taunt.  14A;  Wilson  v.  Bryan,  6  Yerg. 

the  aasistance  of  that  rule  of  law  on  (Tenn.)  405;   Hubbard    v,  Martin,    8 

which  they  relied,  retain  the  money  Yerg.  (Tenn.)  498;  Jones  v.  Watkins,  i 

that    they    have    improperly    recelv-  Stew.  (Ala.)  8i;Milnes  v,  Duncan,  6 

ed."  B.   &   C.    671;   Mowatt   v.   Wright,  i 

This  decision  Is  referred  to  with  ap-  Wend.  (N.  Y.)  35c;  s.  c,  19  Am.  Dec. 

proval  by  Mr.  Justice  Matthews, in  508;   Lammot  v.  Bowly,  6  Har.  &  J. 

Swift  etc.  Co.  V,  United  States  (iii  U.  (Md.)  500;  Erkens  v.  Nicolin,  39  Minn. 

S.  29).    See  also  Feamley  v,  Morley,  5  461 ;   Real   Estate   Sav.   Institution  v, 

B.  &  C.  25;  Parker  v,  R.  Co.,  6  Exch.  Linder,  74  Pa.  St.  371;  Irvine  v,  Han- 

702.  lin,  10  S.  &  R.  (Pa.)  219;  Deysher  v. 

In  the  Illinois  case  cited  above,  the  Triebel,  64  Pa.  St.  383;  Natcher  v 
court  says:  "It  can  hardly  be  said  the  Natcher,  47  Pa.  St.  496;  Snelson  v, 
enhanced  charges  were  voluntarily  paid  State,  16  Ind.  29;  Rector  v.  Collins,  46 
by  the  appellees.  It  was  a  case  of^  life  Ark.  167;  s.  c,  55  Am.  Rep.  571; 
and  death  with  them,  as  they  had  no  Downs  v.  Donnelj',  5  Ind.  496;  Super- 
other  means  of  conveying  their  coals  to  visors  of  Onondaga  v.  Briggs,  2  Den. 
the  markets  offered  by  the  Illinois  Cen-  (N.  Y.)  26;  New  York  etc.  R.  Co.  v, 
tral,  and  were  bouna  to  accede  to  any  Marsh,  12  N.  Y.  308;  Hunt  v,  Rous- 
terms  the  appellants  mighf  impose,  manier,  2  Mason  (U.  S.)  342;  s.  c,  X 
They  were  under  a  sort  of  moral  du-  Mason  (U.  S.)  294;  s.  c,  on  appeal,  9 
ress,  by  submitting  to  which  appellants  Wheat.  (U.  S.)  174.  See  also  Hunt  v. 
have  recovered  money  from  them  Rhodes,  i  Pet,  (U.  S.)  i;  Northrop  v, 
which  in  equity  and  good  conscience  Graves,  19  Conn.  548;  s.  c,  50  Am. 
they  oueht  not  to  retain.*'  Chicago  Dec.  264;  Haigh  v.  United  States 
etc.  R.  Co.  V.  Chicago  etc.  Coal  Co.,  79  Building  etc.  Assoc,  19  W.  Va.  792; 
DL  X28.  West  Virginia  Transp.  Co.  v,  Sweet- 

Nor  does  it  affect  the  right  to  recover  zer,  25  W.  Va.  434. 
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rule.  Champllo  v.  L.»ytixt,  iS  Wend. 
{N.  Y.)407;  •■  c,  31  Am.  Dec.  381; 
HATcn  v.  Foiter,  9  Pick.  (Mub.)  Ill; 
•.  c.,  19  Am.  Dec.  3.^3;  CUflin  11.  God- 
fr}*,  31  Pick.  (Mail.)  14. 

Though     it     has    cometlmei    been     v,   ui 
doubted  whether  Ignorance  of  Uw  wHl     Bond,  3  M.  &  S.  37^ . 
prevent  the  recovery  of  monejr  volun-     Trllton,   3  B.  Sc   C.  j8o;  BaumEton  v. 
Urily  paid,  where  there  li  full  knowl-     RoblnB,4  Bing,  11;  Piatt  v.Bromage,34 
edge  a»  to  the  facU.     See  Champlin  v.     L.  J.,  N.  5.  Exch.  63;  McCarthv  v.  De- 
Laytln,  6  Paige  {N.  Y.)  189;  i.  e.,  18    calx,  3  R.  &  Myln.  614. 
Wend.  (N.  Y.)  407;   ».  c,  31  Am,  Dec.         A  payment  voluntary  made  in  eold 
-     "■     ■  "      ■er,9dow.  (N.  ■"'     __,_._.___.._.__, ...... 


lladt  t>  IfnonnM  efl«r. 

recover  It  back  00  account 
„  ranee  of  the  law;  adding; 
-'Everj  man  muat  be  taken  to  be  cog- 
nizant of  the  law;  otherwlte  there  is  no 
laying  to  what  extent  ignorance  might 
not  be  carried." 

And  thl«  It  the  view  taken  in  Brisbane 

V.   Dacrei.   c  Taunt.  143;   Goroery   t>, 

S.  378;  Eaat  India  Co.  v. 


3831  Clarke  v.  Dutcher,9(^ 


;  Size  V.  Dlrkasitfi.  i  T.  R.  385; 
Fa'rmen  v.  Arundel,  3  W.  Black*.  815; 
Brigham  v.  Brigham,  i  Vet.  Sr.  116; 
CUflion  V.  Cockturti,  3  Ml.  &  Ky.  76; 
Northrop  v,  Gravet,  19  Conn.  548; «.  c, 
50  Am.  Dec.  164;  Stedwell  v.  Andenon, 


[.  Y.)     coin  before  the  decision  of  the  United 


Dec.  164; ! 
1.  139;  dul 


libreath  v.  Culbreath, 


State  I  Supreme  Court  declaring  the 
legal  tender  act  constitutional  cannot  be 
recovered  back  after  such  decision,  if 
made  without  any  misapprebenEion  or 
mistake  of  fact  Doll  *.  Esrle,  65 
Barb.(N.  Y.)a98. 

While   ordinarilT  a   payment    made 


7  GB. 64;  B.  c,  JO  Am.  Dec.  375:  Under-     under  s  mutual  mbtakc  o'f  law 


wood  V.  Brockman,  4  Dana  (Ky.)  309; 
s.  c,  39  Am.  Dec.  407;  Ray  v.  Bank  of 
Kentucky,  3  B.   Mon.  (Ky.)  jio;  «.  c, 

fa  Am.  Dec.  479;  Lammot  v.  Bowley, 
Har.  &  J.  <Md.)  500;  Haven  v.  Fu- 
ter,  9  Pick.  (Masa.)  113,  139;  ■.  c,  19 
■     I.  Dec.  3J3. 


be  recovered  back,  yet  where  gooda  are 
in  poeseEBion  of  an  officer,  who  has  no 
authority  to  retain  them,  yet  exacts 
from  the  owner  a  fee  as  a  condition  of 
restoring  them,  the  payment  of  such  fee 
ii  not  voluntary,  though  both  partiea 
believed    It  to  "be    legal.     De  Bow    v. 


Yet  the  weight  of  authority  ii  in  ac-     United  SUtes,  n  Ct.  of  CI.  673. 


cordance   with    the    statement   of  the 
text.     Bilble  ».  LumW, 
Stevens  v.  Lynch,  ta  Easl   _  , 
'.  Duncan,_6  B.  &C.  671;  Brumston  ti. 

States  1 


a   East    469; 

t  38;   Millini 


.  Pet.  (U.  S.)  33; 
■  ones  «.  Watkins,  l  Stew.  (Ala.)  81; 
Wheaton  p.  Wheaton,  9  Conn.  96; 
PinCham  v.  Gear,  3  N.  H.  163;  Peter- 
borougk  V.  Lancaster,  14  N,  H.  383; 
Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  674; 


Where  two  parties  claimed  the  same 
land  under  a  will,  and  with  knowledge 
of  all  the  facts  and  without  any  fraud 
or  Imposition,  collected  end  voluntarily 
divided  the  rents  and  profits,  neither 
can  subsequently  recover  from  the  other 
the  rents  so  voluntarily  paid  or  allowed 
to  Ik  paid.  Whi^e  v.  Rowland,  67  Ga. 
546;  s.  c  44  Am.  Rep.  731. 

It  is  held  in  Minntiola  that  money 
paid  under  mistake  of  law  cannot  be  re- 


dence  orthe  like,  but  both  partiet  acted 
n  good  faith,  knew  all  the  facts  and 
had  equal  meant  of  knowing  them, 
Grkent  V.  Nicoiin,  39  Minn.  461, 

Where  the  memi^ers  of  a  mutual  fire 
nsurance  company  pay  money  to  a  re- 
ceiver upon  an  assessment  which  tuma 
out  to  be  invalid,  the  money  so  paid 
cannot  be  recovered  back.  Wilde  v. 
Baker,  14  Alien  fMass.)  349. 

A  part^  in  ignorance  of  the  law  that* 
n  disclosed  at  the  time  the  distance*  must  yield  to  natural  bound- 
'as  effected  which  fact  wai  aries  called  for  in  a  deed,  paid  money 
known  to  the  underwriter  at  the  lime  for  a  quft-clalm  deed  of  property, 
the  loss  was  adjusted,  plaintlff^s  counsel  which,  under  this  rule,  already  belonged 
was  asked  by  Lord  Ellsn borough  to  him.  Held,  that  the  monev  could 
whether  he  could  state  any  case  where  not  be  recovered  back.  Erkena  o. 
a  party  paying  money  voluntarily,  Nlcolin,  39  Minn.  461, 
with  full  knowfedgeof  thef!u:Uofthe  But  it  Is  held  in  lillnirit  that  where 
334' 


Sav.  Institution  v.  Linder,  74  Pa.  St. 
371;  Gould  V,  McFall,  118  Pa.  St.  455; 
s.  c,  4  Am.  St.  Rep.  606;  Mayor  of 
Richmond  v.  Judah,  j  Leigh  (Va.)  305; 
West  Virginia  Transp.  Co.  v.  Sweetzer, 
35  W.  Va.  434;  Beard  v.  Beard,  aj  W. 
Va.  486;  s.  c„  S3  Am.  Rep,  319. 

In  Bilbie  v.  Lumley  <3  East469)  in 
which  it  was  sought  to  recover  back 
money  paid  under  a  policy  of  i 
ance,  on  the  ground  that  a  certain  letter 
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material  fact  may  be  recovered  back.*     But  it  must  appear  that 

1.  Davii  V.  Krum,  \i  Mo.  App.  379;  Dotwon  v.  Winner,  jb  Mo.  App.  319; 
•  Grime*  v.  Bl&ke,  16  Ind.  160;  Good-  Lawrence  v.  American  NaL  Bank,  u 
Bp«ed   V.  Fuller,   46    Mc.    141;    «.  C.  71      N.  Y,  431;   Ma^-er  i/.  Mayor  etc,  of  N, 


Am,  Dec.  571;  Glen  v.  Shannon,  \l  S.     Y.,  63   N.  Y.  455;  AlHton   v.  Richard- 
"   r.  570;  Newell  v.    Smith,   53   Conn,     son,    51    Tei,    (.     Comfart    Neat    *. 
Wolfe    V.    Bealrd,    113    III.    jSj;     Read,    7   Bait.   (Tenn.)     333;     Union 


Wheadon   v.  Olds,  10  Wend.   (N.   Y^)  SaV.  Assoc,  v.  Kftilor,  7  Mo.  App.  1 

174;    Baldwin    V.    Fos»,    17    Iowa    189;  Where  the  debtor  trusU  the  creditor 

Canat  Bank  11.  Bank  of  Albany,  i   Hill  to  make  the  calculation  of  interest  on 

(N.    Y.)    187;    McLean   Co,   Bank   v.  notea,  and  the  creditor  after  making  it 

Mitchell,     SS     III.      52;      Stempel     v.  asEures  the  debtor  that  it  is  correct,  and 

ThumHi,  S9   111.147;   Higgins   v.  Men-  the  statement  ie  accepted   and  interest 

denhall,   51    Iowa    135;    Van  Saten  v.  paid  accordingly,  the  debtor  may,  upon 

Standard  Oil  Co.,  17  Hun  (N.  Y.)  140;  discovering   that    the    calculation   was 

Clark  V.  Sylvester   (Me.  iSSS),   13   Atl.  erroneous,    recover    the    excess     paid. 

Rep.  404;  Lane  v.  Pere  Marquette  etc.  Worley  v.  Moore,  97  Ind.  15.   To  same 

Co.,63Mlch.63;Bufral0i>.O'Malley,6i  effect. 'Hanson   v.  Jones,   zo  Mo.   App. 

Wis.  155;  Townsend  v.  Crowdv,    8  C.  595. 

B.  N.,  S.  477;  Billineslea  v.  Ware,  31  In  a  Michigan  case,  where  the  trial 
Ala.  415;  Guild  V.  Baldridge,  %  Swan  court  instructed  thai  unless  the  par- 
(Tenn.)  J9>;  Southwick  v.  First  Nat.  ment  was  made  under  a  ^rojj  mistake 
Bank,  30  iJun  (N.  Y.)  349;  Neltiey  is.  of  fact,  the  money  could  not  be  re- 
District  of  Columbia.  17  Ct,  of  CI.  111;  covered  back,  the  supreme  court  held 
United  Stales  v.  Onondaga  Co.  Sav.  that  the  chaise  was  as  favorable,  if  not 
Bank,  39  Fed.  Rep.  259;  Vinal  v.  Conti-  more  so,  as  the  defendant  could  reason- 
nentai  Const,  &  Imp.  Co.,  53  Hun  (N.  ably  ask.  Lane  v.  Pere  Marquette 
V.)  347;  Johnson  v.  Leflingwell,  74  Iowa  Boom  Co..  bi  Mich.  63. 
114;  Lake  v.  Artisans'  Bank,  3  The  facl*  in  the  above  case  were  ea 
Abb.  App.  Dec.  (N.  Y.)  lo;  Sharkey  follows:  The  plaintiff  made  a  written 
r.Mangt5eld.9oN.  Y.  Jj8is.c.,  43Am.  contract  with  defendant  to  drive  hU 
Rep.  t6{;  Wood  r.  Armory,  losN.  Y,  logs  to  L  at  an  agreed  price  per  thou- 
178;  Fraker  v.  Little,  34  Kan.  5^;  e.  c.  sand  feet.      A   weekly  statement  was  (o 

{6  Am,  Rep.  idi;  Du  Souchet  n.  be  made  by  the  owners  of  the  mills  to 
)utcher,  1 13  Ind.  349;  Baldwin  v.  Foss,  which  the  li^s  were  delivered,  which 
71  Iowa  3S9.  (Iowa  cases  cited.)  Com-  was  to  be  made  up  from  statements  of 
fart  Montgomery's  Appeal,  92  Pa  St.  the  scaler,  and  tht  final  settlement  was 
ao;;  s.  c,  37  Am.  Rep.  670;  Glenn  v.  to  be  made  on  the  woods'  scale.  Plaint- 
Shannon,  li  S.  Car.  570.  But  it  has  itTs  scaler,  at  his  request,  rendered  ta 
been  held  that  in  order  to  recover  back  the  boom  company  a  statement  of  the 
money  paid  for  a  valid  consideration  woodsscale,  and  plaintiff  paid  defendant 
It  must  be  shown  that  the  defendant  upon  the  basis  of  such  statemenL  After 
was  in  some  way  responsible  for  the  the  logs  weremanufactured,  plaintiff  dia- 
mistake.  Manzy  i>.  Hardy,  13  Neb.  33.  covered  that  a  gross  error  had  been 
When  money  has  been  paid  under  a  made  in  the  measurement,  where- 
mutual  mistake  or  by  the  mistake  of  \>y  he  had  largely  overpaid  defendant, 
one  party  and  fraudufentty  received  by  and  brought  suit  lo  recover  the  excess 
the  other,  an  action  to  recoverthe  same  paid  by  him.  The  court  below  charged 
will  lie,  butJs  barred  by  the  statute  of  the  jury  that  if  the  discrepancy  in  Uie 
limitation*  m  five  year*.  HIgglns  v.  quantity  of  logs,  a*  shown  by  the  wood* 
Mendenhall,  Jl  Iowa  135,  overruling  scale  and  those  delivered,  was  cauied 
Higsin*  V.  Mendenhall,  41  Iowa  675;  by  the  difference  in  judgment  of  the 
McGInnis  ti.  Hunt,  4;  Iowa  668,  different  scalers  on  account  of  defecU 
Money  paid  under  a  mistake  of  fact  in  the  quality  of  the  logs,  or  the  clr- 
may  be  recovered,  notwithstanding  a  cumsCances  under  which  the  scale  was 
negligent  failure  to  use  Uie  means  of  made,  then  the  plaintiff  would  be 
knowledge  open  to  plaintiff.  DIsap-  bound  by  the  woods  scale,  and  that  the 
proving  Lay  fay  etie  etc.  R.  Co.  v,  Pat-  woodsscale  must  control,  unless  clearly 
tlson,  41  Ind.  311;  Indianapolis  v.  Mc-  and  positively  impeached  by  showing  a 
Avor,  86  Ind.  587,  and  cases  cited;  gross  mistake,  /fetd.  no  errar. 
J^jli  V.  Shinnebarger,  17  Mo.  App.  66;  Where  one  by  mistake  pays  taxes  on 
226 
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>rk  bank  to  be  credited  to   another  covery.  .    Sharkey     v.     Mansfield,    90 

nk  in  excess  of  the  amount  due  the  N.  Y.  117;  s.  c,  43  Am.  Rep.  161., 

ter  bank  from  the  first,  mav  be  re-  Money  overpaid   on   a  mortgage  on 

fered  back  and  the  proceeds  could  account  of  iKnoranceof  the  amounldue, 

taken  wherever  found,  unless  they  reliance  having  been  placed  upon  tht 
d  passed  into  the  hands  of  an  inno-  statements  of  the  creditor  maybe  re- 
it  holder.     First  Nat  Bank  v.  Mas-  covered   back.     Byrnes   v.  Martin,  67 

Bank,  3  McCrary  ( U.  S.)  438.  Mich.  399. 

Under  a  contract  to  purchase  milk  When  a  son  forged  two  mortgages 

a  certain  price  per  gallon  with  the  on    his   father's  land  and  the   second 

derstandjng  that  the  cans  In  which  mortgagee  took  the  money  to  be  paid 

;  milk  was  delivered  contained  eight  by  him  and  paid  up  the  first  mortgage, 

lions,  when  in   fact  they  contained  he  cannot  after  the  discovery   of  uie 

ich  less,  an  af  tion  will  he  to  recover  forgery  maintain  an  action  against  the 

'-,  money  paid  over  the  true  amount  first  mortgagee  for  the  money  so  paid, 

e.     Devlne  v.  Edwards,  101   III.  138.  Walker  v.  Conant,  69  Mich.  311. 

(n  Boyce  n.  Wilson,  32  Md.  11a,  the  Under  the  Kentucky  statute  provid- 

rties  entered  into  an  agreement  for  Ing  that  where  by  mistake  one  cred- 

»■  purchase    of    property,   and    the  itor  of  •  decedent  Is  paid  morethan  his 

reement  expressed  the  consideration  proportion  of   the  assets   the  amount 

$90,313,  which  sum  was  paid.     But  overpaid   may  be   recovered    back   by 

was  afterwards  found  that  there  had  the   personal  representatives,  where  a 

:n  a  mistake  in  an  arithmetical  com-  widow  who  is  the  executrix  of  her  de- 

tation  of  t9i073.     An  action  at  law  ceased   huslMnd    pays   his  debts  from 

B   brought   to  recover  this  amount,  the   proceeds  of  an   insurance   policy 

j  it  was  held,  ist,  that  the  terms  of  which  belong  to  her,  on  the  supposf- 

\  agreement  could  not  be  varied  by  Hon  that  the   estate  was   solvent  and 

rol    evidence  ;     md,    that   the   mis-  would  pay  her  back,  which  turns  out  to 

Le  was  not  such  a  one  as  a  court  of  be   insolvent,   the  creditors    receiving 

f  could  correct,  as  the  payment  was  such   insurance   money    will  be  com- 

t  as  the  contract  provided  for ;  3rd,  pelied   to  pay  it  back  pro  rata.    Moore 

It  the  contract  would  have  to  be  re-  v.  Morris,  (Ky.  18S9),  11  S.  W.   Rep. 

med  In  equity.  780. 

[n  Piscataquis  v.  Kingsbury,  73  Me.  When  by  mutual  mistake  in  settling 

>,  an  execution  wastakenoutagninst  an   account  one  of  the  parties  receives 

own,  and  properly  not  belonging  to  and   cashes  a  check    overpaying    the 

:  town  was  sold  at  a  sheriff's  sale.  It  amount  due  him,  an  action  01  tort  will 

8  held  that  the  purchase  could  re-  not  lie  against  him  for  converting  the 

^er  the   money   paid  because  there  check  to  his  own  use.     Richardson  v. 

s  mistake  of  fact.  Stevens  (Supreme  Ct),  6  N.  Y.  Supp. 

\  mistake    by    a    county    clerk    in  361. 

iklng  out  an  execution  is  ■  mistake  Computation  of  Intaroit.— 

fact.     Piscataquis   v.  Kingsbury,  73  mistake  of  fact  for  which  money  may 

i:  316.  be  usually  recovered,  arises  In  comput- 

In  Moore  v.  Moore,  137  Mass.  11,  an  ing  interest.     Major  t.  Tardos,  14  La. 

Ecutor  paid  money  under  a  mistake  Ann.   10;    Worley  i'.  Moore,  97   Ind. 

misapprehension  of  the  meaning  of  15 ;  Boon  v.  Miller,  16  Mo,  457. 

c  testator's  will.    It  was  held  that  an  When  a  mortgage  deed  called   for 

lion  would   not  lie  against  the  per-  ^y^Z   per  cent,  interest,  but  the  deed 

1  who  received  the  money,  believing  being  lost  only  4£  per  cent,  was  col- 

to  be  his  own,  In  favor  of  him  who  lected,  it  was  held  that  the  difference 

IS  entitled  to  It  under  the  will.  could  be  recovered  in  a  proper  action. 

When  both  parties   were   mistaken  Gregory   v.  Philkington,  39  Eng.  L.  & 

to  the  title  to  certain  premises,  it  Eq.  316. 

IS  held  that  an  action  would  lie  tore-  Where   a   mortgagor    paid    Interest 

ver   the  rents  and   profits  from  the  twice  by  mistake.  It  was  held  that  an 

rson  who  supposed  tie  had  the  right  action   would   not   lie  to   recover   the 

receive  them.    Shaw  v.  Mussey,  48  overpayment  as  long  as  a  larger  sum 

e.  147.  WHS   due  from  him  on  the  mortage, 

A  demand  for  the   money   paid  by  and  that  he  would  have  the  benefit  of 

Islake  of  the  poyor,  when  the  payee  the    payment     when    the    bond    and 

lew  it  was  paid  by  mistake  is  not  nee-  mortgage  would  be  foreclosed.     Jack- 

MTy  before  bringing  suit  for  Its  re-  son  v.  McKnigbt,  17  Hun  (N.  Y.)  3. 
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the  money  paid  was  not  equitably  due.^  And  when  money  has 
been  paid  under  a  mistake  of  fact  which  the  payor  had  the 
means  of  knowing,  it  has  been  held  that  it  could  not  be  recovered 
back*  However,  this  doctrine  has  been  seriously  questioned  by 
many  courts,  and  m^y  still  be  regarded  as  unsettled.*  So  also 
when  money  is  paid  under  a  bona  fide  forgetfulness  of  facts  which 
disentitled  the  defendant  to  receive  it,  an  action  will  lie  to  recover 
it  back.*     Where  money  is  paid  when  a  mistake  is  in  question, 

When  interest  was  paid  upon  a  note  the  time  the  bargain  was  made  there 
designedly  made  without  interest,  by  was  due  on  ihe  mortgage  only  $400,  as 
reason  of  a  mistake  of  fact,  it  was  al-  he  had  the  means  of  ascertaining  the 
lowed  to  be  recovered  back.     Hatha-    correct  amount  due  which  he  failed  to 

use.     Scott  V,  Frink,  53  Barb.  (N,  Y.) 

533- 

3.  Townsend  f .  C rowdy,  8  C.  B.  S.  N. 

C.  477 ;  Alston  v,  Richardson,  51  Tex.i  \ 
Kelley  x\  Solari,  9  M.  &  W.  54 ;  Lyle  x\, 
Shinnebarger,  17  Mo.  App.  66;  Bell 
V,  Gardiner,  4  M.  &  G.  11  ;  Milnes  v, 
Duncan,  6  B.  &  C.  671;  Brown  v.  Col- 
lege Corner  etc.  Gravel  Road  Co.,  56 
Ind.  no;  Stanley  Rule  ^  Level  Co.  v. 


way  i;.  Hagan,  59  Vt.  75. 

And  see  on  the  question  of  a  mistake 
of  fact,  as  giving  the  right  to  recover 
back  money  which  otherwise  might  be 
deemed  to  have  been  paid  voluntarily, 
Rutherford  v.  Mclvor,  21  Ala.  750; 
Banks  v.  Marshall,  23  Cal.  223;  Ver- 
non I*.  West  School  District,  38  Conn. 
112;  Brown  v.  College  Corner  etc. 
Gravel    Road   Co.,   56    Ind.   no;    Le- 


wellen  r.  Garrett,  58  Ind.  442;  Stuart     Bailey,  45   Conn.  464;  Devine   f,  Ed- 


V.  Sears,  119  Mass.  143;  Welch  v, 
Goodwin,  123  Mass.  71 ;  Millett  f . 
Holt,  60  Me.  169;  Worthington  v.  New 
York  Cent.  R.  Co.,  6  Lans.  (N.  Y.) 
257;  Mc  Goren  r.  Avery,  37  Mich.  X2o; 
Foster  v.  Kirby,  31  Mo.  496;  Koontz 
r.  Central  Nat.  Bank,  51  Mo.  275; 
West  V,  Houston,  4  Harr.  (Del.)  170; 


wards,  87  111,  177;  Koontz  r^  Central 
Nat.  Bank,  ^i  Mo.  275;  Marriott  v. 
Hampton,  2  Sm.  Lead.  Cas.403,  notes ; 
National  Bank  of  Commerce  v.  Na- 
tional Mechanics,Banking  Assoc,  55  N, 
Y.  211;  Lawrence  t\  American  Nat. 
Bank,  54  N.  Y.  435 ;  Fraker  v.  Little, 
24  Kan.  598;  s.  c,  36  Am.   Rep.  262; 


Mutual   Life    Ins.   Co.    v.   Wager,  27  Morrison  t\  Collier,  79  Ind.  417. 
Barb.  (N.  Y.)  354;  Duncan   v.    Ber-         In    Kelley   r.  Solari,  9  M.  &  W.  54, 
line,  60  N.  Y.  151 ;  Mayer  v.  Mayor,  Parke,  B,  says:  "The  position  that  a 
etc.,  of  N.  Y.,63  N.  Y.  455;  Lawrence  person  so  paying  is  precluded  from  re- 
t'.  American  Nat.  Bank,  54  N.  Y.  432  ;  covering  by  laches  in  not  availing  him- 
Ransom  v,  Masten  (Supreme   Ct.),  4  self  of  the  means  of  knowledge  in  his 
N.  Y.  Supp.  781;  Emerson  r.   Love-  power  seems  from  the  cases  cited  to 
land  (Supreme. Ct.), 9  N.  Y.  Supp.  768;  have  been  founded  on  the  doctrine  of 
Brummitt  r.  McGuire  (N.  Car.  1890),  Mr.  Justice    Bayley,  in  the  case  of 
12  S.  E.  Rep.  191 ;  Ormsby  Coal  Co.  v.  Milnes  x\  Duncan,  and  with  all  duere- 
Bestwick  (Pa.  1889),  18  Atl.  Rep.  538;  spect  to  that  authority-,  I  do  not  think 
Gilliam  r.  Alford,  69  Tex.  267;  Citizens  it   can    be  sustained  m  point   of  law. 
^ at.  Bank  r.  Manoni,  76  Va.  802.  If  it  is  paid  under   the    impression   of 
I.  Foster  v.  Kirbv,  31  Mo.  496;  Genn  the  truth  of  a  fact  which  is  untrue,  it 
^'•Shannon,  12  S.  Car.  570.  niay,   generally  speaking,  be   recoved 
J.  Union  Savings  Assoc,  r.  Kehlor,  7  back,  however  careless  the  party  pay- 
Mo.  App.  158;  Neal  V,  Reed,  7  Baxter  ing   may  have  been  in  omitting  to  use 
(Tenn.)  333;  Qooding  x\  Morgan,  37  diligence  to  inquire  into  the  fact." 
Me.  41^;  Wood   V.  Patterson,  4   Md.         In  Walker  v,  Conant,  65  Mich   194, 
Ch.  Dec.   335 ;  Warner   r.  Daniels,  i  it  was  held  that  the  payment  of  money 
"Oodb.  &  M.  (U.  S.)  90.  negligently  by  the  payor  did  not  pre- 
Where  an  agreement  was  made  be-  elude  its  recovery  unless  the  condition 
tween  a  mortgagor  and  mortgagee  that  of  the   party    receiving    it  had    been 
*  mortgage  not  yet  due  should  be  dis-  changed  so  as  to  make  it  inequitable  to 
charged  for   the   payment  of   $500,   a  allow  a  recovery. 

part  of  which  was  paid  at  the  time,  it        4.  Kelley  v.    Solari,  9  M.    &W.  54; 

*as  held  that  the  mortgagor  could  not  Lucus   v,    Worswick,    i     M.    &    Rob. 

•^oid  his  contract  on  learning  that  at  293. 
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vith  the  intention  of  waiving  inquiry,  no  action  will  lie  for  an 
)verpayment.' 

zm  Fast  Patkott — 1.  Ifltet  Otnenllr— (i)  Does  Not  Ex- 
tinguish THE  DEBT.^The  payment  of  a  part  of  a  liquidated 
lemand  or  debt  will  not  extinguish  the  debt,  even  though  such  be 
he  agreement  of  the  parties  at  the  time  of  payment.*  But  this 
ipplies  only  to  liquidated  demands  arising  from  contract  or  of 
ecord," 


'?S«!i;a, 


1.  Windbiel    v.    Carroll,    i6    Hun  (N.  Y.)  517;  Wheeler  v.  Wheeler,  11 

N.  Y.)  \a\\  Framben  v.  Risk,  3  111.  Vt.60.    Compart  Berrian  v. Mmvor etc 

■  -        -9.  of  N.  Y.,  4  Robt  (N.  Y.)  S38;  Emrlei., 

fnablel  t>.  Carroll,  16  Hun  (N.  Gilbert,  Wright  (Obio)  iU\  Keen  v. 

I .;  lui,  a  purchaier  of  real  ettaCe  as-  Vaughan,  48  Pa.  St.  477;  Mltliken   v. 

lumt^   a    mortgage   which  had  beeo  Brown,  1  Rawle  (Pa.)  391. 

I>laced  thereon  bj  the  vendor.     In  Bet-  "The  ground  upon  which  this  rule  of 

:ling  with  the  holder  of  the  mortgage  law,  which  Is  not  particularly  favored 

le   claimed  that  a  payment  had  been  by   the  courts,   resta,  is   that  such   an 

made   by   the   mortgagor  whkh    had  agreement     is  without 'consideration, 

lot  been  indorsed,  but   at  the  time  was  "Hie  receipt  of  less  than  the  whole  debt, 

inable  to   produce   the   receipt.      He  if  due.  Is  no  benefit  to  the  creditor  In  a 

Mid   the  whole  amount  claimed,  and  legal  sense,  for  be  was  entitled  to  it ;  Its 

laid  that  he  would  bring  an  action  to  payment  could  not  legally  prejudice  or 

recover  the  overpayment.     In  that  ac-  injure  the  debtor,  for  he  owed  the  sum 

:ion  he  produced  the  receipt,  but  It  was  paid  and  it  was  his  duty  to  paj  it.    3ut 

leld  that   the  money  was  not  paid  un-  where  there  is  any  additional  consider- 

ler  a  mistake  of  tact  and  could  not  be  ation,  however  small,   courts  will  up- 

■ecovered,  hold  such  agreements.     As,  if  the  debt 

In  Frambers  r.  Risk,  i  111.  App.  499^  is  not  due,  though  it  has  but  a  day    in 

I    purchaser  of  a   certain   number  of  which  to  mature,  the  receipt  of  a   sum 

logs  at   an  agreed  price  per  hundred  less  than  the  whole  debt  will  be  held  to 

veight,  disputed   the  weight  which  at  be  valid ;  and  so  if  the  sum  is  to  be  paid 

Tolona  was  15,130  pounds  and   at  Chi-  in  commercial  paper."  Wellsr.Morri- 

:ago    10,750   pounds  but  having   paid  son,9i  Ind.  ji ;  Fletcher -u.  Wurgler,  07 

be  price   as  claimed  by  the  vendor,  Ind.  113;   IJongworth   v,  Higham,   §9 

:ould    not  recover  the  deficiency  In  Ind.  351;  Curtiss  t'.  Martin,  ao  111.  557  ; 

veight.  Wheeler  v.  Wheeler,  11  Vt.  60;   Jami- 

a.  2  ChitContr.  iioi;  Pitch  ii.  Sut-  aon  i'.  Ludlow,  3  La.  Ann.  493. 

on,  5   East,   310;  Cumber  v.    Wane,  It  has  been  said  that  "the  history  of 

Strange    436;    Cavanesi    v.     Ross,  judicial  decisions  upon  the  sub)ect  has 

13     Ark.   573 ;    Warren     v.    Skinner,  shown  a  constant  efiort  to  escape  from 

10   Conn.  559;    Curtiss  ti.  Martin,   10  itaabsurdity  andinjustice."     Harperi'. 

■'•  557;  Speer   V.  Cobb,  33    III.  \i&\  Graham,  10  Ohio,  105,115. 

Markel  v.  Spilter,   38  Ind.  48S;  Mc-  In  an  action  of  debt  on  a  note  for  $55, 

Lean  v.  Equitable  L.  Assur.  Soc^  100  the  evidence  showed  that   there   was  a 

!nd.  117;  s.  c.  50  Am,  Rep.  779;  Rea  dispute  between  the  parties  as  to  the 

'.  Owens,  37  Iowa,  363 ;  St.  llouis  etc  amount  due,  and  they  finally  fixed  upon 

It.  Co.  11.  Davis,  35  Kan.  464 ;   Nelson  the  sum  of  (40,  which  was  paid.  It  was 

'.Weeks,  III  Mass.  333;   Grinnell  o.  thereupon  agreed  that  the  suit  was  set- 

ipink,  138  Mass,  35;  Helling  o.  United  tied  and  to  be  dismissed  at  plaintiff's 

3rder  of  Honor,  19  Mo.    App.    309;  costs.     Hetd,   that  the   e£Fect  of     this 

iVhiting  V.  Plumas  Co,,64Ca1. 65;A]>  evidence  was  to  show  that  all  over  $40 

lert  V.  Citizens' Bank,  5  La.  Ann.  731;  had  been  previously  paid  and   that   it 

iVbite  V.  Jordan,  37  Me.  370;   Jones   -o.  was  not  an   agreement  to  take  a   less 

tickets,  7  Ind,  loS ;  Price  v.  Cannon,  3  sum    in     satisfaction     of    a     greater. 

4o.  453 ;  Bunge  t.  Koop,  48  N.  Y.  33j;  Stepp  v.  Cole,  1  Ind.  146. 

..  c,  SAm.  Rep.  546;  HawlevT'.  Foote,  >.  Wilkinson  i>.  Byera,   i  Ad.   &   El. 

9   Wend.   (N.    Y.)    516;   Muldon    v.  106;  l^ODgridge  x:  Dorville,  5  B.  &  A. 

iVhitlock,  1  Cow.  (N.  Y.)3o6;8.  c.   13  117;  Atlee  t.  Backhouse,  3  Mees.  &  W. 

4.m.  Dec.  S33;Colei'.  Sackett,  1   Hill  651 ;  Sibree  t>.  Tripp,  15   Meca.   &    W. 
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lere  were  an  additional  consideration  ■}  or  if  the  agreement  is 

ider   seal  ;*  or  made  by  way  of  composition  with  creditors,* 
(A)  As  An  Admission. — A  part  payment  without  more  is  an 
Imission  of  sOme  liability.* 

nith  V.  Bailout,  i  R.  I.  496;  Brooks  v,  Pajmeat  of  a  smaller  sum  with  an 

'bite,  iMet  (Mass.)}83;  s.c,37  Am.  agreement  to  abandon   a  defense  and 

ec.95.  CoBr/aro  Kellogg  f.  Richards,  pay  costs,  may  be  pleaded  as  a  satie- 

Wetid.  (N.  Y.)  116.  taction  of  a  larger   demand,  whether 

Where  a  creditor  receives  a  part  of  his  liquidated  or  unliquidated.    Cooper  v. 

bt   in  cash,  and  the  note  of  a  third  Parker,  it  C.  B.  8m;  3  C.  L.  R.  833^ 

TBon  tor  a  portion  of  the  balance,   it  34  L.  J.,  C.  P.  68;  i  jur.,  N.  S.  a8i. 

rlngagreed  that  Ihe  debt  is  thuErati-  A  note  pajable  bj  iiutalinents  pro- 

■A,   this    constitutes   a    payment    in  vided  that  a  less  sum  would  be  accept- 

11.     Conklingi^   King,  10  Barb.  (N,  ed  in  full  payment  if  each  instalment 

,)  373;  s,  c„  10  N.  Y-440-    See  Booth  were  paid  punctually.     Hrld,  that  the 

Smith,  3  Wend.  (N,  Y.)  66.  large  sum  was  in  the  nature  of  a  penal- 

1.  Steinman  v.  Magnus.  1  East.  390;  ty,  and  that  the  payment  of  the   less 

Camp.  114;    Bradley  v.   Gregory,  1  sum  extinguished  the  note,  though  alt 

imp.    383;    Boothby    V.    Sowden,   3  the  instalments  had  not  been  punctu- 

imp.  175;  Wood  T.  Robert.",  1  Staric  ally  paid.     Longworth  v.  Askrew,   15 

7;  Andrew  v.   Booghay,  Dyer  756;  Ohio  St.  370. 

bree  i'.  Tripp.  15  Mees.  &  W.  33;  Bui   the   reservation   of  a   right   to    , 

nes   V.    Bullitt,    ^    Litt.    (Ky.)    49;  have  full   payment  of  a  sum  actuallj 

usgrove  r.  Gibbs,  I  Dall.  (U.  S.)  216;  due  on   an   existing  contract,*  should 

nalley  v.  Mores,  65  Iowa  386;  Bate-  there  be  a  failure  to  pay  a  smaller  sum 

m   J.  Daniels,  5   Blackf.   (Ind.)  71;  on  a  day  certain,  cannot  be  treated  as 

ooks  f.  While,  1  Met.  (Mass.)  183;  a  penalty-.     Thompson  1'.  Hudson,  4  L. 

C-,  37  Am.   Dec.  95 ;  Miller  v.   Hoi-  R.,  H.  L.  Cas.  1 ;  38  L.  J.,  Ch.  431. 

00k,  1  Wend.  (N.  Y.)  317;  McKen-  '   a.  Williams  v.   Carrington,   i    Hilt. 

;  T^  Culbreth,  66  N.  Car.  534.  (N.  Y.)  515  ;  Corbett  v.  Lucas,  4  Mc- 

But  if  the  payment  of  a  less  sum  of  Cord  (S.  Car.)  313;  Arnold  v.  Bailey, 

3ney  is  accompanied  with  a  gift  or  34  S.  Car.  493;  Rohr  v.  Anderson,  51 

msfer  of   any  other  thing,  however  Md.  J05. 

ght,  it  constitute?  a  good  satisfaction.  S.  Reay  u.  White,  3  Tyrw.  596;  1  C. 

lus  itissaid  In /■poBcr*  Case  (3  Co.  &M.748;  Garrard  r.  Woolner, 8  Blng. 

8):  "Payment  of  a  lesser  sum    on  158;    Reay  i:  Richardson,  ]  C.  M.  & 

e  day,   in   satisfaction  of  a  greater,  R.  431;  Wilki  x:  Slaughter,  49  Ark. 

nnotbeanysatisfactionforthewhole,  315;    Cutter  v.   Reynolds,  8   B.  Mon. 

caHse  it  appears,  to  the  judges  that  (Ky.)  596;  McKergzie  i'.  Culbreth,  66 

■  no  possibility  a  lesser  sum  can  be  a  N.  Car.  534. 

tisfactton  to  the  plaintitT  for  a  great-  The  acceptance  in   writing    of    the 

sum ;  but  the  gift  of  a  hawk,  horse,  terms  of  an  assignment  for  the  benefit 

be,  etc.,  in  satisfaction,  is  good,  for  it  of  creditors,  accompanied  by  a  receipt 

all   be  intended  that  a  horse,  hawk  of  a  portion  of  the  proceeds  of  the  as- 

robe,  etc.,  might  be  more  beneficial  signed  estate,  19  a  sufficient  considera- 

the  plaintiff  than  the  money,  in  re-  lion  to  support  the  agreement  to  accept 

ectof  some  circumstances,  or  other-  in  full,  and  neither  the  acceptance  nor 

se  the  plaintiff  would  not  have  ac-  the  receipt  need   be  under  seal.     Ar- 

pted  it  in  satisfaction."  nold  v.  Bailey,  24  S-  Car,  493. 

See  also    Fletcher    v.    Wurgler,  97  4.  St.  Louis,  etc.  R.  Co.  v.  Tiernan, 

d.  3^3.  37  Kan.  606,  639. 

Where  a  party  paid  Jioc  and  a  cow  A   judgment  debtor   who    makes   a 

'-  '    'gmentagainst  part   payment  on  the   judgment,  and 

fthe  cow, be-  thus  secures  a  postponement  of  levj 

tinguished    the   judg-  o(  execution,  thereby  waives  his  right 

?n[,  ana  an  execution  thereon    for  to  a  review  of  the  judgment.     Smith 

D  interest  and  costs  was  held  insuffi-  v.  O'Brien,  146  Mass.  194. 

;nt  to  support  a  levy  and  sale  there-  As  to  effect  of  part  payment  as   a 

ider.    Neal  v.  Handley,  116  III.  418;  s,  waiver  of  damaees,  see  Buttoit  t.  Ru»- 

56  Am.  Rep.  784.  sell,  55  Mich,  478;  and  of  fraud,  Hal. 
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IT.  Aftljcatiov  or  PATicnrat— I.  By  Debtor— (o)  Right  to 
tECT  IN  First  Instance. — The  debtor  may,  at  or  before  the 
E  of  payment,  prescribe  the  application  of  such  payment  and 
.  the  duty  of  the  creditor  to  so  apply  it.' 

the  residue  to  that  part  of  the  prin-  rata  of  principal  ■■  well  u  Intcrectdue 

.  which  fint  becomee   due;  but  if  b;   the   maker*  to  pajlng.    Donddaon 

ing  b  due  it  It  to  be  applied  ratably  u.  Cothran,  60  Ga.  60^. 
rinclpal  and  interest,  (o  aa  to  ex-         At  to  what  it  tufGcient  part  payment 

lith  a  part  of  the  principal  and  the  under  the  Statute  of  Fraud*,  see  Stat- 

est  which  haa  accrued  on  the  part  uts  of  Frauds,  *o1.  8,  p.  659. 
[tinguUhed.    Jenckt  v.  Alexander,         1.  j  Phil.    Evid.    (Hill    &    Cowen'* 

aige   (N.  Y.)6iq;  Miami   Export-  Nolct)  •441;  \    Amer.  Lead.  Cat.  •376 

;o.  V.  Bank  of  0.  S,  s  Ohio  a6o;  {3rded.»88);  Maj-oretc.of  Alexandria 

t  V.  Saunderi,  4  Neb.  190;  McCor-  v.  Patten,  4  Cranch   (U.  S.)  317;  Taj- 

:i>.  Mitchell,  ;7  Ind.  3^    SeeSUrr  ler  i>.  Sandiford,  7   Wheat  (U.S.)  13; 

ichmond,  30  111.  376;  t.  c,  83  Am.  Leef  v.  Goodwin,  Tanev   Dec.  (U.  S.) 

,   189;  McElrath  V.  Duprey,  a  La.  46a;  Sherwood  v.  Haight  36Conn.4jl; 

.  s»o.  Pickering  v.  Day,  3  Del.  Ch.  333;  t.  c, 

'here  interett  on  a  note  it  paid  in  on  appeal,  3  Houst.  (Del.)   474;  t.  c, 

ince  for  a  atlpulated  time,  and  the  95  Am.  Dec.  391;  Semmet  v    Boykln, 

cipat  it  paid  before  the  expiration  37  Ga.  47;  Whitaker  r.  Groover,  i;4  Ga. 

lat  time,  the  exceit  of  interett  It  to  174;    Coleman    r.    Slade,   71;   Ga.  61; 

Epied  at  so  much  paid  on  the  prin-  Hatcher  v.  Conner,  75  Ga.  '716;  Jack 
Freeman's  Bank  v,  Rollins,  13  son  v.  Bailey,  u  III.  isg:  Forelander  V. 
301.  Hicki,  6  Ind.  44S;  King  v.  Andrews, 
'here  one  of  two  obligors  in  a  joint  xa  Ind.  429;  Trentman  v.  Fletcher,  100 
several  bond  became  bankrupt,  Ind.  105;  Ross  -o.  Crane,  74  low*  375; 
Jendt  paid  on  hit  esUte  are,  as  to  Irwin  v.  Paulett,  1  Kan.  418;  Nuttali  v. 
;o-obligor,  to  be  considered  as  ordi-  Brannin,  5  Bush  (Ky.)  11;  McDaniel 
payments  on  account,  and  are  to  lie  v.  Bar;iet,  5  Bush  (Ky.)  183;  Blood- 
ied first  to  the  payment  of  interett  worthn  v.  Jacobt.  1  La.  Ann.  34;  Adam* 
at  the  date  of  the  dividend,  and  the  v.  Bank  of  Louitiana,  3  La.  Ann.  351; 
luB,  if  any,  in  reduction  of  theprin-  Robson  ii.  McKoin,  iS  La.  Ann.  544; 
1.  Bower  f.  Marris,  i  Craig  &  Ph,  Treadwell  r.  Moore, 34  Mt.  in;  Mitch- 
ell V.  Dall,  3  Har.  &  G.  (Md.)  im;  >.c.. 
'here  ^ccraed  interest  itbelf  bears  4Gill  &  J. (Md.)46i;  Calvert  t/.Carter, 
rest,  paymentswjllbeapplledi  First,  18  Md.  ;i;  Dickey  v.  Permanent  Land 
leintereston  theintcrest;  secondly,  Co.,  63  Sid.  170;  Gilchrist  v.  Ward,  4 
le  Interest  on  the  principal;  thirdly-,  Mass.  691:  Hall  i>.  Marston,  17  Mast, 
le  principal.  Ankctel  i'.  Converse,  575;  Bonaffe  r.  Woodberry,  13  Pick. 
)hio  St.  11;  s.  c.,91  Am.  Dec.  115.  "(Masa.)i6;  "  ..  ,  .  , 
'here  several  talet  were  made  si-  etc.  Bank, 
taneously  by  the  same  vendor  to  the  t.  Boardman,  20  Pick.  (Mass.)  441; 
e  vendee  at  various  prices,  the  pur-  Solomon  v.  Dreschler,  4  Minn.  27S; 
«  money  to  be  paid  in  equal  inttal-  Brady  v.  Hill,  I  Mo.  317;  s.  c,  13  Am. 
'  '  '  '■  Dec.  jio.i;  Gartner  t.  Kemfer.  j8  Mo. 
570;  i'oulton  V.  Collier,  18  Mo.  App. 
583;  Bean  v.  Brown,  54  N.  H.  395; 
e  treated  asone,  and  payments  made  Martin  t;.  Draher,  5  Watts  (Pa.)  544; 
srally  must  be  applied  first  to  all  ac-  Black  v.  Shooler,  1  McCord  (S.  Car.) 
!d  interest  on  the  entire  debt  and  the  293;  McDonald  v.  Pickett,  a  Bailey 
iluR  to  the  entire  principal.  Smith  {5.  Car.)  617;  McKee  v.  Stroup,  i  Rice 
<etUe6,9  La.  Ann.  4  s?.  To  tame  {S.Car.j  191;  Bell  v.  Bell,  ao  S.  Car. 
:t  Geoln  v.  Ingersoll,  11  W.  Va.  u;  Willis  r.  Mclntyre,  70  Tex.  34; 
Lapham  v.  Kellcy,  35  Vt.  195;  Jones  v. 
^here  tome  of  the  makers  of  a  joint  Williams,  39  Wit.  300;  Champenoia  v. 

several    note   make   payments   of  Fort,  45  Miss.  356. 
r  sharet  of  the  principal  and  interest        The  rule  of  Itie  text  applies  only  to 

from  them  at  the  time  thereof,  such  parmenis  voluntarily  made,  and  not  to 

ments  mutt  be   applied  to  the  pro  those  made  by  proceas  of  law.    Black- 
234 
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(*)  Creditor  Must  Accept  Debtor's  Appropriation.— If 

the  creditor  receives  money  with  a  direction  from  the  debtor  to 
appropriate  it  to  a  particular  debt,  it  must  go  to  that  debt,  no 
matter  what  the  creditor  may  say  at  the  time :  and  an  appropria- 
tion once  made  by  the  debtor  cannot  be  changed  by  the  creditor 
without  the  debtor's  consent.' 

tlone  Bank   v.   Hill,   lo  Pick.   (MaM.)  pelled  to  make  the  application,  even 

139.  though   he  thereby    loses  the  debt   to 

Bj-  the  terms  of  a  mortgage  all   (he  which   he   allempted   to  apply  it,   bj" 

notes   became   due  and  payable   upon  reason  of  its  becoming  barred  by  limi- 

default    as  to   those   first   falling   due.  tation.       Eylar     v.     Reed,     60     Tex. 

Those  first  falling  due  were  indorsed;  387. 

and  upon  default  of  payment  of  these,  Where  A.  being  indebted  to   B  both 

Ihe  mortgage   was  foreclosed.     It   was  on  mortgage  and  open  account,  sent  B 

held   that  the  dtbtor  could   not   insist  money  with  instructions  to  apply  it  to 

that  the  notes  first  maturing  should  be  the  mortgage  note,  and  B  failed  so  to 

paid   from  the  proceeds,  but   that   the  do,  he  is  liable  to  A's  assignee  in  bank' 

creditor  had  the  right  lo  make  the   «p-  ruptc^forthe  amount,  and  in  a  suit 

plication.     Nichols  f.  Knowles.  3   Mc-  by  said  assignee  for  the  amount  B  can' 

Craiy  (U.  S.)  477;  ».  c„  17   Fed.  Rep.  not    plead   the  account   as   •    set-off. 

494.  Libby  v.  Hopkins,  104  U.  S.  303. 

Where  an  officer  has  served  two  sue-  And  the  debtor  is  not  estopped  to 

cciiive    terms,    with   ditTerent   sets   of  insist  on  the  appropriation  designated 

turelics  for  each  term,  he  may  appro-  by  him,  though   he   accept   a   receipt 

priale  funds  collected  during  his  second  showing  a  diltcrent  appropriation  by 

term,  to  dischai^e  a  deficit  of  his  first  the  creditor.     Eylar  v.  Read,  6a  Tex. 

term  if  the  countv   treasurer  receives  387.     See   Starkweather   v.   Kittle,  17 

the  money   in  good   faith.      State    v.  Wend.  (N.  Y.)  30  ( per  Bronson,  ].). 

Smith,  16  Mo.  2^6;  s.  c.  7]   Am.  Dec.  It  matters  nut  that  the  creditor  re- 

104.    See  Draflen  v.  Boonville,  8   Mo.  fuses  to  accept  the  application  made 

y,y.  St.  Joseph  v.  Merlatt.  16  Mo.  133;  by  the  debtor  at  the  time  of  payment. 

t.  c.,  7J   Am.   Dec.   207;  Seymour   v.  it  he  receives  the  money  he  is  bound 

Van  Slyck,  8  Wend.  {N.  Y.)  405,  by  the  appropriation   made.     Anony- 

In     the    following   additional   cases  moua,  Cro.  Eliz.  68;  Pinnell's  Case,  j 

Ihe  rule  governing  the  debtor's  right  to  Coke   117;    Colt   -v.   Netlleville.   a   P. 

apply  pav  men  Is   is  discussed:  Greer  j>.  Wms.  304;  Thomal  r.  Cross,  7  Exch. 

Turner,  \^  Ark.  17;  Whipple  v.  Crock-  718;  Randall  v.  Parramore,  i  Fla.  410; 

er,  6  111,  App.  1^3;   Sankey  v.  Cook,  78  Bavley  v.  WynkolT,  t  111.  449;   Jackson 

loiva  4iq;   Kahler  r.  Hanson.  (3   Iowa  v.  Bailey,  la'lU,  161;   Buslej  v.  Porter, 

C^;  Fowkef.Bowie.4Har.&1.(Md.)  4  J.   J.   Marsh.  (Kv.)   621;  llussev  11. 

i'/)^  Shelden  II.  Bennett.  44  Mich.  634;  Manufacturers'    etc.    Bank,     id    Pick. 

Vaughan  t'.  Powell,  61;  Miss.  401;  Lau-  (Mass.)   415;   Reed   t'.    Boardmon,   30 

leu  V.  Rowan,  ^9   N.  'H.  21-;;  Bovd  v.  Pick.  (Mass.)  441;  Caldwell   v.  Went- 

Webster,  i;9N;H.Sg;    Long  v.  Miller,  worth,  14  N.   H.  411;    Long   v.    Miller, 

q?  N.  Car.   133;    Moorehcad  u.   West  93   N.   Car,   133;  Martin    v.    Draher, 

Branch  B^ink,  3   W.   &   S.   (Pa.)    550;  5  Watts  (Pa.)    S44 ;    Boutwell   v.  Ma- 

Brav  ir.  Crain,  ^9  Tex.  649;   Roakes  v.  son,    ti   Vt.  608;    Black    jr.  Shooler,    1 

Biiiev.  ^5  Vt.  S4j;  Webster  v.  Mitch-  McCord  fS.  Car.)   393;  McDonald  v. 

ell,  ji  Kcd.  Rep.  S69.  Pickett,  2  Bailey  (S.  Car.)  617. 

1.  Wharton  on  Conl.  923:  Ben;,  on  While  a  creditor  is  not  bound  to  re- 
Sales  746;  Levvstein  v.  Whitman.  59  ceive  payment  on  an  account  not  due, 
Ala.  345;  Reed'p.  Boardman,  10  Pick,  yet  if  he  does  receive  it  he  is  bound  to 
(Mass.)  443;  Smuller  ii.  Union  Canal  apply  it  in  accordance  with  the  direc- 
Co.,  17  Pa.  St.  68  ;  Godfrey  ti.  Warner,  tions  of  the  debtor.  Thus,  if  a  part  of 
Hill  i  D.  Supp.  (N.  Y.)  33 ;  Eylar  v.  a  debt  not  due  is  secured  by  Ruaranty, 
Read,  60  Tex.  387;  Runy^Hf,  Latham,  and  the  guarantor  and  debtor  send 
sired.  L.  (N.  Car.)  551;  Stewart  v.  money  to  the  creditor  with  directions 
u  _,.,__  __  ^..._  ^.  -■-.  to  apply  the  same  to  theiraccount.  the 
apply  creditor  is  not  at  liberty  to  apply  it  to 
com-  a  part  of  the  account  which  is  due  and 


ppllMtlan  ol  PkTmrati.  PA  YMENT. 

(c)  When  Debtor  Must  Make  Application. — The  applica- 
ion  must  be  made  by  the  debtor  at  the  time  of  the  payment; 
therwise  the- right  of  election  devolved  on  the  creditor,* 

{d)  How  Shown. — The  application  by  the  debtor  can  be  shown^ 

ot  covered  by  the  guarantj,     Weth-  the  debtor  ml]',  without  the  consent 

rell  f .  Joy,  40  Me.  335.  of  the  creditor,  apply  ■  payment  to  the 

A  being  indebted  to  Band  C,drewon  reduction    of    the    principal,   without 

I   in  favor  of  C,  which  draft  B   ac-  firsl  payinc;  off  the  interest.     Pindall 

epted    upon    receiving    a    mortgage  v.   Bank  o?  Marietta,  10   Leigh  (Va.) 

■om  C  conditioned  that  C  would  see  ^4;  Miller  v.  Trevillan,  3   Rob.  ( Va.) 

lat  funds  were  provided  to  meet  the  i.     Comfare   Johnson  -v.  Robblne,  jo 

rafts  when  they  matured.     Under  an  La.  Ann,  569.     And  see  Steele  -u.  Tay- 

greement  between  A  and  C,  the  for-  lor,  4  Dana  (Ky.)  445. 


eeds  to  be  applied  to  the  payment  of    of  an  agent  to  pay  two  ndtes  held  by 

he  drafts,  and  afterwards  by  letter  di-     the    same    party,    and     such    fact    is 
ected  B  to  dispose  of  the   produce  as     known  to  the  holder,  he  will   not  be 


;   proper.     B  applied  the  allowed  by  r 

roceeds   first  to  the  extinguishment  suit  on  one  of  the  notes  to  appropriate 

f  A's  debt  to  him,  and  the  balance  to  the   whole    to  the    payment    of   such 

he  payment  of  the  drafts.     In  a  pro-  note.     Jones  r.  Perkins,  39  Miss.  139; 

ceding  to  foreclose  the   mortgage  it  s.  c,  64  Am.  Dec.  136. 

k'as  held  that  the  whole  of  the   pro-  A    debtor    intrusted   money   to     an 

eeds  should  have  been  applied  to  the  agent    to   compromise   certain  ctaiins 

layment   of   the   drafts,  and  that  the  held  by  a  creditor.     The  debtor  depos- 

!irectlon-to  dispose  of  the  produce  as  ited  the  money  thus  intrusted  to  him, 

le  thought  proper  did  not  authorize  B  together  with  money  of  his  own,  'with 

0  use   Uie   proceeds    as    he    pleased,  the  creditor  in  the  agent's  own  name. 

iprouie  I'.  Samuel,  5  111.  [35.  Afterwards    the    creditor   caused    the 

A  bank  discounted  a  note  for  B,  a  money  deposited  to  be  attached,  and 
own  treasurer,  the  proceeds  to  be  refused  to  return  the  agent's  own 
sed  in  hie  oflicial  capacity,  which  money  unless  he  would  apply  that  be- 
lOte  was  indorsed  by  P.  The  day  be-  longing  to  the  debtor  to  one  of  the 
3re  this  note  matured,  a  personal  note  claims  for  which  there  was  no  secu- 
f  B  to  the  bank  matured,  and  the  rity.  This  the  agent  did  under  pro- 
resident  of  the  -bank  directed  the  test,  and  without  the  knowledge  of 
ashler  to  apply  the  balance  of  B'a  ac-  the  debtor.  Held,  that  the  debtor  waa 
ount  to  the  personal  note.  Three  not  thereby  deprived  of  his  right  to 
ays  afterwards,  P  presented  B's  apply  the  money  to  either  of  the 
heque  to  the  bank,  in  which  he  di-  claims  he  saw  fit.  Dennis  v.  M'Lau- 
ected  the  balance  of  his  account  to  be  rin,  31  Miss.  606. 

pplied  to  the  official   note.     This  the  It  the  debtor  directs  the  appropria- 

ftshier   refused   to    do,   and    brought  tion,  a  court  of  equity  has  " "   ~ ' 

uit   on   the  official   note.     Held,  that  to    c'             - 

either  B  nor  P  could  insist  that   B's  ridge 

alance  should  be  applied  c  .       .  _ 

lied  on.    National  Mahalwe   Bank  v.  1.  Aderholt  v.  Embry,  78  Ala.  185 ; 

*eck,  137  Mass.  398;  s.  c.,  34  Am.  Rep.  McCurdy  v.   Middleton,  83  Ala.   131; 

68.  Long  r. "Miller,  93  N.  Car.  333;  Rey- 

A  creditor  cannot  compel  applica-  nolds  v.  McParlane,  i   Overt  (Tenn.) 

Ion  of  a  payment  to  a  debt  barred  bv  488.     Comfare    Wittkowsky  v.    Refd, 

imitation    by   merely   expressing   his  83  N.  Car.  116. 

Ksh    to    that    eflect    to    the   debtor.  And  the  burden  is  on  the  debtor  to 

There   must  be  an  express  assent  by  show  that  he  directed  the   application. 

he  debtor,  or  it  must  be  shown  that  Thatcher   ti.   Massey,  36   S.   Car.  15c; 

he  debtor  did  not  object  to   the  posi-  Harrison  t/.  Dayrles,  13   La,  Ann.  aii; 

--           -    by  the   creditor    that  Where  cotton  is  shipped  by  a  debtor 


■Idge  vA 
i.  (Pa.)  3; 


should    make     such    application,     to  a  creditor    holding  two  demands, 

tterly  v.  Gregg,  33  Hun  f "      -  "      ■ 

Where  Interest  is  due  0 


<  » 


** 
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By  Creditor, 


u  ^"erbal  declaration,  or  by  an  account  rendered  showing  the  ap- 
^^"^tion,  or  by  any  acts  which  manifest  his  intention.^ 

^.  By  Creditor— (rt)  On  Failure  of  Debtor  to  Direct  Ap- 
PLICATION. — If  the  debtor  fails  to  make  the  application  when  he 
might,  the  creditor  may  apply  it  as  he  pleases.* 

and  not  at  the  time  of  sale.     Frost  v.  ratify   such    imputation.     McLear  v, 

Weathersbee,  23  S.  Car.  354.  Hunsicker,  30  La.  Ann.,  pt.  2,  1225. 

1.  Am.    Lead.     Cas.  (3d    ed.)    290;  If  from  the  very  nature  of  the  trans- 
Waters  V.  Tompkins,  2  Cr.  Mees.  &  R.  action  it  appears  to  be  the  intention  of 
723;  I  Tyr.  «&   G.  137;   Peters  v.  An-  the  debtor  that  the   money  shall   be 
derson,    5   Taunt.   596;  Newmarch  v.  appropriated  to  a  particular  debt,  the 
Clay,  14  East    239;  Cross  v,  Johnson,  creditor  cannot  make  another  and  dif- 
30  Ark.   396;  Howland   v,    Rencle,   7  ferent  appropriation  of  it.     Phillips  v, 
Blackf.  (Ind.)  236;  Adams  Express  Co.  McGuire,  73  Ga.  517;  Holley  v,  Harde- 
f.    Black,    62    Ind.   128;     Poulson    v,  man,  76  Ga.  328. 

Collier,  18  Mo.  App.  583;  Mitchell  v.  The  facts  in  the  latter  case  were  as 

Dall,  2  Har.  &  G.  (Md.)  159;  Terhune  follows:  H  &  G  held  a  note  and  mort- 

f.  Colton,  12  N.  J.  Eq.  233,  313;  Stone  gage  to  secure  the  same  executed  by 

V.  Seymour,  15  Wend.  (N.  Y.)  19,  24;  22  A.     They  subsequently  purchased  two 

Wend.  (N.   Y.)   554;    VVittkowsky    v,  promissory  notes  made  by  A,  of  which 

Reid,   82  N.  Car.  116;  Moorehead  v,  fact  A  was  ignorant.     A  sent  H   &G 


West  Branch  Bank,  5  W.  &  S.  (Pa.) 
542;  Stewart  v,  Keith,  12  Pa.  St.  238; 
Hill  r,  Gregory,  Wythe  (Va.)  13; 
Champenois  r.  Fort.  45  Miss.  356. 


certain  cotton  to  sell  and  pay  upon 
the  indebtedness  which  he  owed  them. 
H  &  G  applied  the  proceeds  of  the 
cotton  to  the  payment  of  the  two  notes 


If  the  debtor  at  the  time  of  making     purchased  by  them,  and  proceeded  to 
the  payment  makes  an  entry   in   his     foreclose   the  mortgage.      It  was  held 


books,  showing  a  specific  appropria- 
tion, and  at  the  same  time  show^s  the 
entry  to  the  creditor,  this  is  such  an 
appropriation  by  the  debtor  as  would 
be  binding  on  the  creditor.  Frazer  v, 
Bunn,  8  Car.  &  P.  704. 
The  receipt  may  show  the  applica- 


that  the  note  secured  by  the  mortgage 
was  paid  by  the  proceeds  of  the  cot- 
ton.    Holley  V.  Hardeman,  76  Ga.  328. 

To  same  effect,  Marx  v,  Schwartz, 
14  Oregon  177.  Compare  Stewart  v, 
Hopkins,  30  Ohio  St.  502. 

Where  the   payment  was  precisely 


tion.    Stewart    v,    Keith,    13    Pa.   St.  the  amount  of  one  debt  and  not  of  an- 

238.  other,  it  may  properly  be  inferred  that 

But  the  intention  of  the  debtor,  un-  the  debtor  mtended  it  should  be  ap- 

communicated  to  the  creditor,  to  ap-  propriated  to  the  former.     Robert  v, 

ply  the  payment  to  a  particular  debt,  Garnie,  3  Cai.  Cas.  (N.  Y.)   14;  Sey- 

cannot  affect    the    creditor's    right  to  mour  i\  Van  Slyck,  8  Wend.  (N.   Y.) 

make  the  application.     Munger  App.  403;  Davis  v,  Fargo,  Clarke  Ch.  (N. 

Payt.28;    Long  z'.  Miller,  93  N.   Car.  Y.)  470. 

233;  Brice  v,  Hamilton,  12  S.  Car.  32.  The    question    whether    there    has 

It  is  not  necessary  that  the  intention  been  an  appropriation   is  one  for  the 

5/iouid    be    manifested   by   a    writing,  jury.     Walker  v,  Butler,  6   El.   &    Bl. 

/ii/ey  f.  Jewett.  2  Met.  (Mass.)  168.  506;  25  L.   J.,  C^  B.  377;  2  Jur.  N.  S. 

The    expression    of  a   wish  by  the  687.                                                               • 

debtor  is  suthcient.     Hansen  v.  Roun-  2.  i  Amer.  Lead  Cas.  *276;  Mayor  etc. 

savel,  74  111.  238.     Or  the  declarations  of  Alexandria  v.  Patten,  4  Cranch  (U. 

of  the  bearer  of  the  money  at  the  time  S.)    316;   United    States   r.    Bradbury, 

of  delivering  it  to  the  creditor.     Gay  Dav.  (U.  S.)  146;  Bobe  t/.' Stickney,   36 

V.  Gay,  5  Allen  (Mass.)  157.  Ala.  482;  Johnson  v,  Thomas,    77   Ala. 

The  same  rules  apply  to  a  payment  367;  Marshall  T^   Sloan,  26   Ark.   513; 

in  property  as  to  a  payment  in  money.  Bell  v.  RadclifT,    32  Ark.  645  ;  Blinn  r. 

Smith  t'.  Vaughan,  78' Ala.  201.  Chester,  5  Day    (Conn.)    166;    Picker- 

Where  a  debtor  receives  without  ob-  ing  x\  Day,  2  Del.  Ch.  333 ;  s.  c,  on  ap- 


jection  an  account  current  from  his 
creditor,  which  imputes  payments 
made  by  him  to  the  less  onerous  part 
of  his  debt,  he  is  held  by  his  silence  to 


peal,  4  Houst.  474;  s.  c,  95  Am.  Dec. 
291  ;  Randall  x\  Parramore,  i  Fla.  409; 
Hargroves  v,  Cooke,  15  Ga.  321;  John- 
son V,  Johnson,  30  Ga.  857 ;  Holmes  v. 


237 


IlMti«B  Of  Pftymati.  PAYMENT. 

b)  Must  be  to  Debt  Due. — ^The  aK>Iication  by  the  creditor 

,tt,34Ga,ss7;  Perry   v.   Bozeman,  the  two  debU.    Colby  n.  Copp,  35    N. 

Ga.  643;    Howland    -v.     Rencb,   7  H.  434. 

ckf.  (Ind.)   336;  Fargo  v,  Butll,  i  A  purchased   and  from  B,  which  was 

i-8, 193 ;    Brewer  v.  Knapp,   \    Pick,  encumbered  by  a  mortgagee  from   B  to 

iss.)  333 1  Blackstone  Bank  [>.   Hill,  C,  as  agent  of  D.     C  also  held   a   debt 

*ick.  (Mase.)  139;  Crifileri'.  McCoj,  in  hi»  own   right   against  B.     A   paid 

Hiss.  445 ;  Brady  v.  Hill,  t  Mo.  315;  money  to  C  on  B's  account,  not   know- 

.,  13  Am.   Dec.   503;   Middleton   v.  lug  of  the   latter's  indebtedness   to   C 

me,   31   Mo.    411;     Waterman     v.  individually,  and  made  no  eiprets  ap- 

unger,  49  Mo.  413;  Sawyer  v.  Tap-  propriation   of   the     payment.     Held, 

,  14  N.  H.  353;  Sickle  v.  Ayres,  6  that  C  could  not  apply  the  payment  to 

[.  Eq.  39;  Bird  V.  Davis,  14  N.  J.  Eq.  the  individual  indebtedness,  but  would 

;  Seymour  i:  Marvin,  11   Barb.  (N.  be  held  to  appropriate  it  to  reduce  the 

So;  California  Bank  T'.   Webb,   4S  encumbrance  on  the  land.     Poindexter 

Y.  Super.  Ct.   175;    WittkowskI  t.  i'.  LaRoche,  7  Smed.  &  M.  (Miss.)  699. 

d,  84  N,  Car.  11;  Logan   i'.  Mason,  Where    the     creditor    credits      the 

'.  &S.  (Pa.)9;    Watt   v.  Hoch,   35  money  on  an  open  account,  it  will    be 

St  411;  Smith  V.  Screven,  t    Mc-  held  that  he  intended  to  apply  the  pay- 

■d(S.Car.)368;  ATerT>.HawkinB,i9  menttothe  earliest   items  of  the  ac- 

36;  Howard  v.  McCall,  ai  Gratt.  couirt,  even  though  those  are  the  only 

1.)  305;  Stone  r.  Talbot, 4  Wis.  443;  ones    secured.     Van     Rensselaer      v. 

npbell  I',  Hodgson,  Gow.  74;   Hall  Roberta,  5  Den.  (N.  Y.)  470;   Cromp. 

Vood,    14   East    343,  n. ;    Peters   i.  ton  v.  Pratt,  105  Mass.  355.    And  not- 

lerson,  5  Taunt.  596;  I   Marsh   338.  wilhstanding   they     were    barred     by 

K/tir«Lamprelli'.Bil1crIcay  Union,  limitation.     Hill  f.  Robbins,  13   Mich, 

ich.    183;    18     L.     1.    Exch.     383;  475. 

>mpson  T!.  Hudson,  6  L.  R.,  Ch.  330 ;  The  creditor  may  make  the  applica- 

L..  J.,  Ch.  18.  Hon  to  any  valid  demand,  whether  the 

lie  rule  Is  subject  to  the   condition  debtor  acknowledge  his  liability  there- 

1  there  are  no  circumstances  which  on  or  not.     McLendon  i:  Frost,  57  Ga. 

lid  render  the  exercise  of  the  discre.  448  ;  Lee  i'.  Early,  44  Md.  80.     But   It 

L  by  the  creditor   unreasonable,  or  is  for  the  creditor  to   prove  the   exist- 

ch  would  enable   him  to  work   in-  ence  and   validity   of    such    demand, 

ice   to     *he     debtor.      Arnold     v.  Mann  v.  Mayor,  6  Rob.  ( La.)  475,     See 

nson.  3  III.  196;  Ayer  v.   Hawkins,  Trundle  v.  Williams,  4  Gill  (Md.)  313, 

I't.  36;  Taylor  v.  Coleman,  30  Tex.  Where  A,  who  is  indebted  to  B,  and 
also  to  B  and  C   jointly,  makes  a  ship- 

le  is  not  bound  to   apply   the  .pay-  ment  to  B  to  apply  the  proceeds  00  the 

It  to  the  oldest  claim.     Maguire   v.  individual  debt,  and  there  is  a  surplus 

ey,  9  Mo.  App.  586.  after  extinguishing  this   debt,   B  may 

I  the  creditor  holds  several  notes  of  retain  such  surplus  and  apply  it  on  the 

same  debtor,  he  mav  apply  a  pa;;-  joint  debt,  but  not  on  his  own   part  of 

It  to  a  part  only  of  the  notes,  and  to  the  joint  debt  to  the  exclusion  of   C. 

bound  to  apply  it  to  all  fra  rata.  Cole  i'.  Trull,  9  Pick.  (Mass.)  ^35. 

ckman  v.  Leonard,  15  La.  Ann.  59.  Where  an  atlorney  has  in  his  hands 

d  it  has  been  held  that  he  must  ap-  the  claims  of  several  creditors  against 

the  whole  on  one  note,  and  not  fro  the  same  debtor,  all  of  which  are  due, 

a ,  where  the  sum   received   is   less  and  the  debtor  makes   a   payment   to 

n  the  amount  due   on   either   note,  the  attorney   without  designating  the 

leeler  v.  House,  37  Vt.   735.     Com-  debt  to  which  be  wishes  it«pplied,  the 

e  Taylor    i'.   Foster,    133    Mass.    30.  attorney  may    apply      It    to    such     of 

:  a  surety  on  one  of  the   notes   may  the  debts  as  he  sees  fit.     Carpenter  x: 

st  upon  a /ro  ra/n  appropriation  to  Goin,  19  N.  H.   479.     Or  the   several 

h  note.     Blackstone   Bank   v.   Hill,  creditors  may  direct    its    application. 

Pick.  (Mass.)    139.     Comfart  Clark  Taylor  v.  Jones,  i  Ind.  17. 

imith,  13  S.  Car.  585.  If  the  owner  of  any  one  of  the  notes 

Vhere  tlie  creditor  holds  a  debt  due  has  in  fact  received  no  part  of  such  pay- 

limself,  and  another  from  the  same  ment,  the  maker  cannot,  in  an   action 

itordue  to  himself  and  a  third  party,  brought  on  such  note,  Insist  that   any 

must  apply  all  payments  ratably  on  part  of  such  payment  shall   be   appro- 


AtVUNtim  of  Fkynrati. 
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debtor  can  compel  the  creditor  to  make  the  appropriation  other- 

{e)  To  Debt  Not  Legally  Enforceable.— If  the  debtor  fails 
to  make  the  appropriation  the  creditor  may  apply  the  money  in 
payment  of  a  demand  which  could  not  be  enforced  at  law  in  pref- 
erence to  one  which  could  be.* 


1.  Driver  v.  Fortner,  s  Port.  ( Ala.9; 
Soluble  Pac,  Guano  Co.  v.  Harris,  78 
Ga.  20;  Hanson  v.  Man  ley,  7a  Iowa,  48; 
Burks  r.  Albert,  4  J.  ].  Marah.  (  Ky.)  97  ; 
E.  c,  10  Am.  Dec.  109;  Capron  v. 
Strout,  II  Nev.  304;  Paterson  Sav. 
Institution  v.  Brush,  ag  N.  J.  Eq.  119; 
Wilson  v.  AUea,  It  Oreg,  154;        ' 


,  A  was  a  creditor  of  a  firm  snd  alro 
of  the  surviving  member  thereof  indi- 
vidually. The  surviving  partner  made 
a  payment  oui  of  the  firm  asseta  with- 
out designatingon  which  debt  it  should 
apply.  It  was  held  that  the  applica- 
must  be  made  by  the  creditor  to 
iteld  -u.  Byrd.  1 


n  debt. 


'.  Steadman,  33  S.  Car.  179.  See  Don-     S.  Car.  106.    To  same  effect,  T^omp- 


ally  f.  Wilson,  5  Leigh  (Va.)  329. 

The  nile  applies  whether  the  secu- 
rity on  one  of  the  debts  is  personal  or 
otherwise.  Harding  v.  Tifft,  75  N.  Y. 
461 ;  PoulBon  V.  Collier,  18  Mo.  App, 
583:  Gaetz  V.  Piel,  36  Mo.  App. 
634;  Kirbr  v.  Marlborough,  3  M.  & 
Sei.  18. 

Where  both  debts 
creditor  mayapph 
T'.  Davenport,  76  ( 

Payments     made   generally 


''■  ej" 
;,  tIioi 


creditor   i 


Brown,  Mood.  &  M.  40. 
And   generally  if  the  creditor   hare 
an  account  against  a  firm,  and  also  one 
against  an  individual  member  thereof, 
a  payment  by  the  individual    must   be 
appropriated,  to  his  individual  account, 
unless  bis  consent   to  the   appropria- 
tion to   the   firm   account   be   shown, 
re  secured,  the     Johnson  v.  Boone,  3   Harr.  (Del.)    173. 
r  apply  it  to  either.    Brown     See  Sneed  r.  Weister,  3  A.  K.  Marsh. 
■t,76Ga.799.  (Ky.)  277;  Schuylkill  Co.  n.  Common- 
ealth,  36  Pa.  St, 


I  person 


.   534.     And    eompart 


I  of  the 
and  the  guarantor  cannot  i 
their  being  applied  in  enoi 
his  liability,  though  at  the  lime  he  ex- 
ecuted the  guaranty  he  had  no  notice 
of  the  balance,  ICirby  r.  Marlborough, 
iM.&Selw.  18. 

Where  the  party  making  the  pay- 
ment is  indebted  both  on  a  judgment 
and  a  simple  contract  debt,  the  cred- 
ilv  the  pavment  in  liqui- 
Chit,ty  V.   Naish,  a 


1  Rensselaer    v.  Roberts, 
Y.)   470;   Brown  V.   BrabRam,    3 
applied  by  the  creditor  in   liquidation    Ohio   177;    Smith  v.  Wigley,  3  M.   & 
'  )   balance  existing  against  him  be-     ScotI  174. 

Where  a  firm  Indebted  to  B  on  run- 
ning account  took  in  a  new  memt>er, 
and  continued  to  run  up  an  account 
with  B,  payments  made  by  the  new 
firm  could  not  be  applied  by  B  to  the 
indebtedness  of  the  old  firm.  St.  Louis 

Spe  Foundry  Co,  v.  Wisdom,  «  Lea 
.    =nn.)695. 

3.  Philpoti   V.    Jones,  i  Ad.  &  EL 
41 ;  Crookshank  v.  Rose,  J  Car.  &  P.  19. 
Treadwell    v.    Moore,    34    Me.     i  ij ; 
Reid  V.  Duncan,  i  La.  Am.  265.     See 
Dowl.   Pr.  Cas.  511.     See  also  Brezler     Livermore  v.  Rand,  a6  N.  H.  85,     And 
V.  Bryant,  1  Dowl.  Pr.  Cas.  477.  compare  Adams  v.  Mahnken,  41    H.  J. 

Where  A  held  for  collection  a  claim     Eq.  332;    Kidder  v.  Morris,  18   N.  >I. 
against    B   individually    on   book  ac-     ^33;  Bancroft  r.   Dumas,  3i  Vt.  4^6; 
count  and  also  on  note  and  mortgage,     Burland  v.  Nash,  3  Fest.  &   Fin.  ^7. 
and    at   the   same    time    held    claims    And  see  infra  under  5.     As  to  a  debt  * 
against  a  firm  of  which  B  was  a  mem-     barred   by   limitations.    Armistead   t'. 
ber.and   B  paid  A  a  sum   in  excess  of     Brooke,  18  Ark.  531:  Mills  f.  Fowkes, 
the  book  account  to  be  applied  on  his    ;  Scott  444;  5  Bing.  N.  C4,  3  Jur.  406. 
Individual   indebtedness,  without  fur-         Compare   Nash  v.   Hodgson,  5  De. 
ther  direction,  A  was  bound  to  apply     G.  M.  &  G.  474;  35  L.  J^  Ch.  186. 
the  whole  amount  to  the  individual  in-         It  seems   that  the   payment  cannot 
debtedness    of   B    then  existing,    and     be  distributed  to  several  notes  so  as  to 
could  not  divert  any  part   thereof  to     take  them  all  out  of  the  statute.     Ayer 
the     firm    indebtedness,   or  to   debts     v.  Hawkins,  19  VL  36. 
thereafter  contracted   by  B.     Miles  v.         But  eompare  Jackson   i-,    Burke,    i 
Ogden,  54  Wis.  573.  Dill.  (U.  S.)  311.     It  may  be  appUed 
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authorities  hold  that  it  may  be  done  at  any  time  before  trial,  or 
even  at  the  trial  ;^  others  that  it  must  be  done  before  suit  is  com- 
menced,* 

{g)  Application,  How  Shown.— An  application  by  the  credi- 
tor  may  be  shown  by  circumstances.  It  is  not  necessaiy  that  he 
sho  uld  notify  the  debtor  what  application  he  has  made.* 

made  withio  H  rentonnblc  time.     Allen  Buflicient   appropriation.      Hafne*    v. 

V.  Culver,  3  Den.  (N.  Y.)  384;  Patti-  WalEe,  14  CbI.  446;  SUrrett  v.  Barber, 

son  I,  Hull,  9  Cow.  (N.  Y.)  749;  Hir-  MlAe.^t,-];    Peters    t>.   Anderson,   5 

ker  V.  Conrad,   u  S.  &  R.  (P«.)30i;  Taunt.  596. 

s.  c,  14  Am.  Dec.  691;  BHrgt   i'.  Wil-  I.  Johnson   v.  Thomas,  77  Ala.  367; 

liamt, a  Vt  183.  Jones  r.  United  Sutes.  7   How.(U.S.) 

The  application  cannot  be  made  hj  681 ;  Truscott  v.  King,  6  N.  Y.  147. 

the  creditor  after   a  controversy'  has  The  entries  made  bj  the  creditor  In 

arisen  between  the  parties  in  reference  his  own  books  are  competent  evidence 

thereto.    United  States  v.  Kirkpatrlck,  of    the   application.      Van  Rensselaer 

9  Wheat.  (U.  S.)  930;    Applegate  v,  v.   Roberts,  5  Den.  (N.  Y.)  470.     But 

Koons,  74  Ind.  347.  Nor,  it  seems,  can  this   Is  not  conclusive   till  it  has  been 

either  partj  then  make  such  appi lea-  '  communicaled    to    the    debtor.     Sey- 

tion.     Laiarus  v.  Priedheim,  51   Ark.  mour  v.  Marion,  tt   Barb.  (N,  Y.)  80; 

371.  Alien  V.  Culver,  3  Den.  (N.  Y.)  384. 

See   Robinson   v.  Doollttle,   ti  Vt.  See  Dulles  i'.  De  Forest,  19  Conn.  190. 

346,349:  Millikenv. Tuffts,3i  Me, 497;  It  may  be  manifested  by  the  institu- 

Faircliild  r.  Holly,   to  Conn.  176,  184.  tion  of  suit  on  the  debt  to  which  the 

See    also  Gasa    v.   Stinson,    3    Sumn.  appropriatlqn  was  not  made.   Peterin, 

(U.S.)  98.  AiKlerson,   5    Taunt.  596;    Haynes  v. 

1.  Bosanquet  v.  Wray,  6  Taunt.  597 ;  Waite,  14  Cal.  446 ;  Starrett  f.  Barber, 
Phllpot  r.  Jones  (per  Taunton,  J.),  3-  30  Me.  457. 

Ad.  &  Ell.  41 ;  Johnson  i'.  Thomas,  77  Where  the  creditor  holds  two  notes 

Ala.   367 ;  Haynes   »'.   Waite,   14    Cal.  against  the  fame   debtor,  and   a  pay- 

446;  Larrabee  f.  Lumbert,  33  Me.  98.  ment  is  made  sufficient  to  extinguish 

In  •Sviifi  Carolina  it  has  has  been  one  of  them,  bringing  suit  upon  one  is 
held  that  i(  may  be  made  at  any  time  an  election  to  appropriate  such  pay- 
before  judgment  or  verdict.  Brice  v.  ment  to  the  other.  Starrett  v.  Barber, 
Hamilton,  II  S.  Car.  33.  And  in  JVi-w  30  Me.  457.  See  also  Haynes  i>. 
Tork  an   application   was   allowed  to  Waite,  14  Cal.  446. 

be  made  even  after  iudgment.  Marsh  I'.  A  landlord  who  had  business  transac- 

Oneida  Central  Bank,  34  Barb.  (N.  Y.)  tions  with  his  tenant  chared  the  latter 

J98.  on  his  ledger  rent  as  it  fell  due  monthlj-, 

1.  ShortHdge  v.  Pardee,  3  Mo.  App.  and  also  cash  advances  made  him  from 

363;  Poulson  f.  Collier,  18  Mo.  App.  time  to  time.     The  landlord  received 

583,  607 ;  Moaa   v.  Adams.  4  Ired.  Eq.  from  time  to  time  the  proceeds  of  the 

(N.   Car.)  43.  51;  Callahan    v.   Boaz-  sale   of  iron  belonging  to  the  tenant, 

man,  II  Ala.  346;  Richards  r.  Colum-  and  credited  such  proceeds  generally 

bla,  55   N.  H.  96;  Whetmore  v.  Mur-  on  the  account.     Final^  the  landlord 

dock,3  Woodb  &.M.  (U.  S.)39o;  Sim-  distrained  for   rent,  and   it  was    held 

son  r,  Ingham,  3  B.  4  Cres.  65.  that  his  action  In  distraining  constitut- 

Where  one  who  owes  two  debts  to  ed    an     election     to    appropriate   the 

the  Fame  creditor  pays  a  sum  of  money  moneys   received  to  the   items   of  the 

in  gross,  without  directing  its  applica  account  outside  of  the  rent.    Garrett's 

tion,  and  the  creditor  omits  lo  apply  it  Appeal,  100  Pa.  St.  597. 

to  either  debt,  the  debtor  may,  when  A  being  indebted  to   B  and  to  B& 

sued  on  one  of  the  debts,  apply  the  pay-  Co.,  paid  to  B  a  sum  less  than  the  ag- 

ment  In  discharge  of  the  debt  sued  on,  gregate  of  the  two    debts,   and    took 

though  the  creditor  has  delayed  action  from  him  a  receipt  in  full  signed  B  & 

on  both  debts,  it  not  being  shown  that  Co.,  B  at  the  time  voluntarily  prom- 

both  were  extended  by  reason  of  such  ising  to  receive  the  part  payment  as  a 

payment.     Dent  c.  State  Bank,  13  Ala,  satisfaction  of   both   demands..  Held, 

375.  that  the  receipt  indicated  an  appHca- 

The  Institution  of  suit   is  of  Itself  a  tion  of  the  payment  first  to  the  firai 
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3.  MConey  BeaJized  from  Kortgage,  etc. — The  proceeds  of  prop- 
erty or-i  which  there  is  a  mortgage  or  other  lien  cannot  be  applied 
toadebt  other  than  that  secured  by  the  mortgage  or  lien  without 
the  consent  of  both  parties.' 

4.  &.pplication  Once  Hade,  Conclnsive. — If  the  application  is  once 

urcount.    and  that   B    might    recover         Nrm  fori.— Long   Island    Bank  i-, 

itom  A  the  unpaid  balance  of  his  indi-  Townsend.llill  &     U.   Supp,  (N,   Y.) 

Tidual  accounL     Otto  t.  Klauber,   33  ao4 :    loties   v.   Benedict,  83  N.  Y.  79; 

\Vi?.  471.  CalforniaBankf.  Webb,  94  N.  Y.^fyT, 

The  lollowing  additional  cases  illus-  White      Sewing     Machine      Co,      v. 

trale  ihe  rule  governing  the  creditor's  Fargo  (Supreme  Ct.),  3  N.  Y.  Supp, 

right  to  apply  payments  made  bv  the  494. 

debtor,  wliere'  the'  debtor  has  not  him-  ■        ^Vorl*     Carolina.— State      Bank     z: 

self  made  the  application:  Armstrong,  4  Dev.  L.  {N.  Car.)   519; 

/l/nSnuio.— Driverf.Fortner,5  Port.  Stale  Bank   r.   Locke,  4  Dev.  L.  (N. 

<Ala.)9.  Car.)  529-,  Wiltakowski  v.  Reid,  84   N. 

Ariiinsas. — Gates      v.     Burkett,    44  Car.    ji. 
Ark.   90;    Lazarus   v.   Friedheim,   51         /'-■««,tv/!'aBf«.— Wagner's      Appeal, 

Ark.  171.  103    Pa.    St.    185;    Schuylkill     Co.  r. 

0./,yorB/a.-^Bvrnes  v.   Claffej-,   69  Commonwealth,"  36  Pa.  St.  ^34. 
Cal.  120;  Molaske'y  v.  Peerv,  76  Cal.  84.         Soulh   C«™//Hn.— Thatcher  v.  Mas- 

Cdhow/.Vb/.— Lewis  f,  Hartford  Silk  sev,  ao  S.  Car.  541 ;   Ellis  v.  Mason  (S. 

Mfg.  Co.r.ii6  Conn.  315.  Car,  1889).  to  S".  E.  Rep.  1069.  , 

^r/oMrr.— McCartney       v.      Buck,  rrnncj.n-e.— Harding  v.  Wormlej'.S 

(Hel.  :8S;j,'i2  Atl.  Rep.  717.  Baxt.fTcnn.)  ■;7S. 

G>or.fm.—P  rite  hard    v.   Comer,   71  IVrmnn/.—tasa    v.    McDonald,    39 

Ga.  i8;' Simmons  T'.Cates.  56  Ga.  609;  Vt.  61;. 

Greer   v.  Burnam,  71   Ga.  31;   Holley         I Vr^/M,a.— Donallj-     V.    Wilson,    5 

V.   Hardeman,    76    Ga.    3)8;  Cox    v.  Leigh    (Va.)  329. 

W'ail   (Ga,  1890).  11  S.  E.  Rep.  137.  It7jr-rtfl...».— Mendel    v.  Paepke.  69 

///,«a,-,._Scheik     v.     Trustees     ot  Wis.    SI7;  North   Wisconsin  Lumber 

Schools,  J4    III.   App.  369;    Plain    v.  Co.  !■.  American  Express  Co.  73  Wis., 

Roth,  107  III.  sS8.  656. 

/»i//flBa.— Apple  gate    v.   Koons,   74         Sanborn  v.  Stark,  31    Fed.  Rep.  18; 

Jnd.  J47,  Phillips  V.  Bossard.  35   Fed.  Rep.  99; 

/own.— Blair  Town   Lot  and   Land  L'Hommedieu  v.  The  H.  L.  Dayton 

Co.  I..  Hillis,  76  Iowa  146.  38  Fed.  Rep.  916.  ^ 

A^fn/Mciv.— Burks  V.   Albert,  4  J.J.        1.  Askers   v.   Steiner,   76   Ala.   Ji8  ; 

Marsh.  (Kv.)   97;  s,  c,  20   Am.   Dec.  Taylor     v.    Cockrell,    80     Ala.     236; 

30<>;  Darling   v.   Brown,  (Kv.    1888)7  Str'eckland  v.   Hard*.  82  Ala.  413,  and 

■S.  IV.  Rep.  561;,  '  cases  there  cited ;  Caldwell  i>.  Hall,  49 

/.Du/iiniifl^— Standi fer  r.  Covington,  Ark.   508;  a.   c,   4   Am.   St.   Rep.  64; 

35  U.Ann.896;  Walmsley  T-.  Morse,  Mariion  f.  Pioche,  8  Cal.  522 ;  Merri- 

34  La.  Ann.  262.  mack  Bank  v.  Brown,  la'N.  H.  320; 

-VfliiK.— Lambert    v.    Winslow,    48  Avera  i<,  McNeil,  77  N.  Car.  so;   M'icks 

Me,  196,  V.   Bingham,  11   Mass.  390;  Parker  t'. 

"  '       ■  Mercer.  6   How.  (Miss.)  320:  9.  c,  38 

Am.  Dec.  438. 
\.>ia5s.|  325.  ,  Comfarc    Whilden     v.    Pearce,    27 

.l//r*,^«.— Wood  V.  Callaghan,  61  S.  Car.   44;  White  v.  Beem,  80  Ind. 

Mich.    402;    Blair    v.    Carpenter,    75  239. 

Mich,  167.  A  principal  cannot  require  his  factor 

Missonri. — Beck    f.   Haas.   31    Mo.  to   apply   the   proceeds  of  cotton,  on 

App.  180.  which  the  latter  has  a  lien  for  advan- 

St-ai      Hamf'ihirt.—lAveTmoTe     v.  ces  to  another  debt,  after  having  sur- 

Rand,  36  N,  H.  85.  rendered   personal    property    to    him 

Nea.-   yrrsey. — Keyser   i'.    Burd,  43  under  a  mortgage  ot  the  same  given  to 

N.  J.  Eq.  697;   Adams  v.  Mahnken,4i  secure  the  debt.     Baldwin  v.  Flesh,  59 

S,  J-Eq.  332.  Miss.  61. 
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made  by  either  party,  It  is  conclusive,  and  both  parties  are  bound 
thereby.* 

6.  Sight  Confinad  to  Original  PutlM. — The  right  to  make  the 
application  is  strictly  confined  to  the  debtor  and  creditor,  and  no 
third  person  can  insist  on  any  appropriation  which,  has  not  been 
made  by  either  party.* 

1.  I    Am.   Lead  C««,  (3i-d  ed.)  388;  S«   lone*   v.   United  States,  7   How, 

Bank  of   North  America  i.  Meredith,  (U.  S.)6Si. 

3  Wash.  (U.  5.)  47;  Major,  etc.  of  But  the  application  may  be  changed 
Alexandria  v.  Patten,  4  Cranch  ( U.  S.)  with  the  consent  of  both  parties.  Rund- 
317;  Miller  V.  Montgomery,  31  111,  lett  u.  Small,  35  Me.  39.  Unless  the 
350;  Coon's  Appeal,  51  Conn.  186;  rights  of  third  parties  would  be  af- 
Codman  v.  Armstrong,  38  Me.  91  ;  fected  by  such  change.  Tharer  r. 
Poulson  1!.  Collier,  18  Mo.  App.  583;  Denton,  4  Mich.  191;  Smithr'.  Wood, 
Brown  v.  Burns,  6  Me.  535 ;  Dor-  i  N.  ].  Eq.  74;  Chancellor  I'.Schott,  13 
tey    V.    Wayman,   6    Gill     (Md.)   59;  Pa.  St.  68. 

Bank  of  MuBkingum   r.  Carpenter,  7  In   a  suit  to   foreclose  a   mortgage, 

Ohio  ]i  ;  I.  c,  i8  Am.  Dec.  616  ;  Tooke  which  the  defendant  alleged  hHdl>eeii 

II.  Bonds,  19  Tex.  419  ;  Hill  i'.  South-  paid,  the  plaintiff  proved  an  agreement 

eriand,  I  Wa^h.  (Va.)  iiS.  to   change    the   appropriation  of    (he 

Though   the  application   was  made  payments,  previously  agreed  to  be  ap- 

to  a  debt  which  could  not  have  been  plied  on  the  mortgage  debt,  to  anotti- 

enforced.       Mueller   v.  Wiebracht,  47  er    debt.     Held,    that    the    defendant 

Mo.  468.  might  then    prove  that  the  agreement 

If  the  debtor  has  directed  the  pay-  to  change  the  appropriation  was  mad^ 

menC  to  be  applied  to  satisfy  an  illegal  after  he  had  applied  for  the  benefit  of 

claim,  he    cannot   afterwards    change  the  insolvent  laws,  and  therefore  in- 

the  application  without  the  consent  of  valid.       Richmond      Iron    Works     v. 

the   creditor.      Hubbell   -v.    Flint,    ij  Woodruff,  8  Gray  (Mass.)  447. 

Gray  (Mass.)  5jo;  Richardson  f. Wood-  Where  the  consignor   of  goods  ap- 

bMTj,  13  Cush.  (Mass.)  179;   Caldwell  propriaEes   the  proceeds   In  digchaive 

V.   Wentworth,  14  N.  H.  431 ;  Held  i.  of  a    particular   antecedent    debt,    he 

Duncan,  1  La.  Ann.  365.  may    change   such     appropriation    at 

Where  debits  and  credits  have  been  any   time   before    the   goods   actually 

made  absolutely,  both  parties  consent-  come    lntc>    possession    of   the    party 

Ing,  credits  cannot  afterwards  be  shift-  whose   debt  they    were  to   discharge, 

ed  for  the  purpose  of  confining  pay-  unless  notice  has  beenigiven  him    of 

ments  to  unsecured  liabilities.  McMas-  the.  prior   appropriation.     Hankey   v, 

ler  V.  Merrick,  41  Mich.  joj.  Hunter,  Peak's  Add.  Cas.  107. 

An   application  by  the  creditor  be-  If  A  receive  money   beionging  to  B, 

comes  irrevocable  when   he  has  eier-  through  Ihc  agent  of  the  latter,  and  at 

cised  his   right  of  election  and  com;  the  time  of  receiving  the  money  J>oth 

municated  the  fact  to  the   debtor.     3  B  and  his  agent  are  his  debtors,  and  A 

Whart-Contr.,  5933;  1  Addison  Contr.,  has   no    reason   to    believe    that    the 

4  350;  3  Parions  Contr.  (6th  ed.)  630;  money  was  to  be  applied  to  B's  ac- 
Johnson  v,  Thomas,  77  Ala.  367  ;  Sey-  count,  and  therefore  appTopriates  it  to 
mour  If.  Marvin,  11  Barb.  (N.  Y.)  So;  the  credit  of  the  agent,  B  cannot  re- 
Allen   If.  Culver,   3   Den.  (N.  Y.)    384.  cover   It  back.     Dwinel  r.  Sawyer,  53 

Compart    Dulles  v.  DeForrest,   19  Me.  3^ 

Conn.  190,  9.  Gordon  i'.  Hobart,   3   Story    (U, 

Where  neither  the  debtor  nor  cred-  S.)   J43;   Cole  i'.  Withers,  33    Gratt. 

itor   makes  a  special  appropriation  of  (Va.)  186. 

the    payments    at  the    lime    they   are  A   bank  was  the  holder  of    several 

made,  but  they  are  entered  as  general  notes   by  the    same  maker,    some  in- 

credits   on    the   general   account,   the  dorsed    by    its   cashier  and   some    by 

creditor   Is   without   right   to   make  a  others.     It    was    agreed   between   the 

special   application  thereafter  to  any  cashier    and  the  other  indorsers  that 

special   part  of   the  account,  to   serve  he    would  do  what    was  best  for   all, 

his  Interests  as  may  subsequently  be  and  that   the    loss    should   be   shared 

developed.     LsDev.  Jones,  79  Ala.  156.  by   all.     Money  having  been  realized 
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6.  By  the  Court.— (a)  Where  neither  party  makes  the  appli- 
cation the  general  rule  is  that,  the  court  will  direct  the  appro- 
priation according  to  the  justice  and  equity  of  the  case.* 

on  a    mortgage    given    to   secure   all  Comjiare  Nelsom  v.   D'Armond,  13 

Ihe   notes,  the  ca.-^hier  had  no    right,  La.  Ann.  294. 

either    as   against    the    bank   or   the  To  the  words  in  the  text  the  court 

other  indoraers,   to    apply   it    first  to  of  appeals  of  Virginia  adds:  "And  bo 

the  notes  on  which  he  was  indorser.  that  it  may  be   moat  beneficial  to  both 

Bridenbecker  I',  Lowell,  31  Barb.  {N,  parlies."     And  the  court  aays  further: 

Y,)9.  "As  the  direction   o(  the  debtor  would 

Neither  a   surety    nor  a   guarantor  have  conlrolled  the  application  in  the 

can  insist  that  an  appropriation  shall  first  place,  the  court  did  not  err,  in  the 

be  made  for  hia  benefit.      Blanton   v.  absence  of  any  application  by  thecred- 

Rice,  s   Mon.   (Ky.)  2i;j;  Poulson  r.  itor,  in  applying  Ihem  in  the   manner 

Collier,  18   Mo.    App.  ^^y,    Goelz   v.  most  beneficial    (o  the  debtor,  to  the 

Piel,  ]6  Mo.  App. 634;  Harding  v.  TifTt,  debt  bearing  the  highest  rate  of  ii 


7S  N.  Y.  461 ;  Kirbv  v.  Marlborough,  : 
Maule  &  Sel.  18;  SVilliams  v.  Rawlin- 
son,  10  Moore.  363;"  3  Bing.  71;  Ry.  & 
M.aj3. 

Compare    Marryttlts    v.    White,    a 
Static  101. 

1.  Postmaster   General    v.   Norvell, 
Gilp.  (U.  S.)  106;    Cremer  i'.  HiRgin- 
lon,  1  Mason  (U.S.)  333  ;Un!ted  States 
v,  Kirkpatrick.9  Wheat.  (U.S.)  720; 
Callahan     v,   Boazman,   11    Ala.  346;     cou 
Selleckp.  Sugar  Hollow  Turnpike  Co.,     pay 
13  Conn.   453;    Pickering   v.   Day,   3     torr 
Del.  Ch.  333:  9.  c,  on  appeal,  3  Houst. 
4;+;  s.  c,  95  Am.  Dec.  391. 

Randall  V.  Parramore,  \  Fla.  409; 
McFarland  v.  Lewis,  3  111.  344:  Bay- 
lev  f.  Wvnkoop,  10  III.  S49;  Dehmerr/. 
Hclmbacher  etc.  Mills.,  7  III.  App, 
47;  Starretl  v.  Barber,  20  Me.  457;  the  appi 
Gwin  V.  Whitaker,  i  Har.  &  J.  (Md.) 
754;  Youmans  f.  Hearlt,  34  Mich.  397; 


Magarity    v.    Shipman,  Si  Va. 
704. 

See  also  llamer  r.  Kirkwood,  15 
Miss.  95;  Byrne  v.  Grayson,  15  La. 
Ann.  457;  Slaughter  v.  Milling,  ij 
La.  Ann.  526;  Miiliken  v.  Tufts,  31 
Me.  497,  500;  Bussey  v.  Gant,  to 
Humph.  (Teun.)  14J ;  Gass  v.  Stin- 
Bon,  3  Sumn.  ( U.  S.)  99. 

Where  some  of  the  items  of  an  ac- 
nerest  and  others  do  not, 
II  be  appropriated   to  the 

■land,  33  Miss. 


fall  due.    Scolti'.  Clei, 


re.     however,  there  Is    an    sit- 

greement  betweec  the  parties, 

uurse  of    business    from    whict 

igreement  would  be  implied,  that 

'     '     I  shall  be  mad«  in  a 

?ficial  to  the  creditor, 

make     the    applica- 


Icrf.  Conrad,  11  S.  &  R.  (Pa.)  301 
c,  i4Am.  Dec.  691;  Carsvn  t'.  Hill,  i 

McMull  (S.  Car.)  76;  Proctor -...  Mar- 
shall, 18  Te».63;  Briggs  r.Williams,  J 
VDSj:  Robinson  ».  Doollttle,  la  Vt. 
246:  Rosseau  V.  Cull,  14  Vt.  83 ;  Pierce 
V.  Knight,  3,  Vt.  701 ;  Smith  v.  Lovd, 
II  Leigh  (Va.)  513;  s.  c,  37  Am.  Dec. 
'"      '■    -garity   I'.   Shipman,  83    Va. 


784. 

The  law  does  not  apply  money  unti 
it  has  passed  from  the  ileblor.  Phil 
lipi  V.  Mayer,  7  Cal.  81. 

It  is  frequently  held  that  the  appll 
Mlion  which  the  law  will  make  is  thai 
utiich  is  most  favorable  to  the  debtor 
Set  1  Story  Eq.  Jur.,  4  459  d;  Johnson  v 
Robbins,io  Lfu  Ann.  569. 


If  only  one  demand  is  shown  to  ex- 
ist, the  faw  will  apply  the  payment  to 
that  demand,  McDonnell  v.  Branch 
Bank,  3o  Ala.  313, 

Where  a  creditor  holds  several  notes 
against  the  same  debtor,  on  part  of 
which  a,  third  person  is  surety,  the 
surety  may  in.'ist  upon  a  payment 
being  applied  ratably  to  the  notes  on 
which  he  is  liable.  Blai^kstone  Bank 
V.  Hill.  10  Pick.  (Mats.)  129. 

Where  the  rights  of  securities  alone 
are  lo  be  considered,  the  court  will  de- 
termine tlie  application  on  equitable 
principles.  Campbell  v.  Vedder,  1 
Abb.  App.  Dec.  (N.  Y.)  295, 

Where  a  mortgage  is  given  to  se- 

on  two  of  which  the  mortgagor  was 
the  principal  'debtor,  and  on  the  re- 
maining one  only  a  surety,! he  proceeds 
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(6)  Court  Will  Not  Disturb  Application  Made  by  Par- 
TIES. — The  law  never  makes  an  application  of  payment  when  the 
parties  have  already  done  so.*  And  this  rule  obtains  even  where 
the  parties  have  applied  the  money  to  the  payment  of  an  account 
current  which  is  not  recoverable  in  an  action  at  law,' 
-  (<r)  Rules  Governing  Application. — But  in  making  such  ap- 
propriation the  court  is  to  be  governed  by  certain  general  and 
established  rules,  and  is  not  at  liberty  to  adopt  its  own  notions 
of  what  may  be  just  and  equitable  in  each  particular  case.' 

of  the  mortgage  Mie  will  be  applied     were  for  groceries   and  other  goods, 
/ro  rata  on  the  different  _  obi  i  gat  ions,    the  sale  of  which  was  fully  sanctioned 


IS  the  mortgage  contains  a  specific  by  law.     Caldwell   v.   Wentworth,   _, 

direction   as  to  the  application.     Or-  N,  H.  43:  ;   Richardson  r.  Woodburj, 

leans  Co.  Nat.  Bank  ir.  Moore,  ai  N.  Y.  i  J  Gush.  (Maaa.l  179;  Hubbell  f.  Flint, 

St.  Rep.  609;  3  L.  Rep.,  Ann.  30a.  15  Gray  (Mass.)  s;o;  Tomlinsoo  Cor- 

A  partj  agreed  to  sell  to  a  railroad  riage  Co.  v,  Kins^la,  31  Conn.  *6S, 
companr  certain  land  for  (300,  and  the         ^ys  Applkton,  ].,   in  Treadwell  v. 

right  of   way  through  his   remaining  Moore,    34   Maine   111:  "It   is   urged 

land  for  f  1,135,  aod  also  agreed  to  re-  that  these  payments  may  be  treated  at 

move  certain  buildinge,  for  which  the  unappropriated,  if  the;  nave  been  ap- , 

company  was  to  pay  him  $3,375.     He  plied   to   illegal   claims.     But  such  it 

ived  the   buildings  and  the  com-  not  the  law.    The  money  is 


pany  paid  him  ti,oi],  and  built  its  less  appropriated,  though  in  violation 
road.  Held,  that  the  court  properly  of  law,  and  though  the  party  paying 
applied    the    payment    made    to    the     may  repent  of  such  appropriation  of 


lOving  the  build-  his   funds,  and  by  b 

Ings.     Hempfield    R.  Co.    v.    Thorn-  back." 

burg,  I  W.  Va.  a6i.  "     ' 

J,  Watt  r.  Hoch,  35  Pa.  St.  411.  _      _ ^    .._    _    . 

9.  Dickey  f>.  Permanent  Land   Co„  vigor  has  withdrawn  a  payment  delib- 

63  Md.   170;  Feldman- V.  Gamble,   36  erately   made   to   the   discharge  of  a 

N.  j,  Eq.  494.  claim,  however  illegal,  and   appropri- 

While  a  party  who  has  paid  money  ated  it  in  payment  of  some  legal  claim 
as  the  consideration  of  an  illegal  sale  existing  against  the  individual  making 
may  recover  it  back,  yet  if  the  court  the  payment.  No  such  principle  as 
should  apply  It  to  the  payment  of  applicable  to  the  appropriation  of  pay- 
other  lawful  debts,  this  would  be.  In  tnentu  is  recognlied." 
eSect,  to  make  a  new  contract  for  the  The  rule  obtains  where  a  corpora- 
parties  against  their  wishes  and  inten-  tion  has  directed  the  application  of  a 
tlons,  and  different  from  that  which  payment  made  by  it  to  a  contract 
the  law  raises  from  the  circumstance  which  is  u/lra  vires.  Williamson  i>. 
that  the  money  may  be  recovered  New  Jersey  S.  R.  Co.,  38  N.  J.  Eq. 
back.  Tomlinson  Carriage  Co.  v.  Kin-  377. 
sella,  31  Conn.  373.  The  principle   holds  good  whether 

The  same  rule  Is  applied  where  the  the  application  is  made  by  the  debtor 

payment  has  been  made  on  a  usurious  himself  at  the  time  of  the  payment,  or 

contract.     Feldman  v.  Gamble,  36  N.  by    the     creditor     under    a    previous 

j.   Eq.  494;   Treadwell   v.   Moore,   34  agreement    with    the    debtor   that    it 

Me.  I II ;  Reid  v.  Duncan,  i   La.  Ann.  should  be  so  applied.     Dickey  v.  Per- 

365.     Comfare  Crane  v.  Goodwin,  77  manent  Land  Co.,  63  Md.  170. 

Ga.  361;  Cobb  V.  Morgan,  83  N,  Car.  The   application  will  ordinarily  be 

31 1.  made  to  a  note  due  absolutely  to  the 

So  when  part  of  a  creditor's  claim  creditor,  rather  than  to  one  held  by- 
was  for  liquors  sold  by  him  in  viola-  him  as  collateral  security  only.  Bank 
tion  of  a  statute,  which  part  was  for  of  Portland  v.  Brown,  13  Me.  195. 
that  reason  uncollectible,  if  the  debtor  I.  Bobe  v.  Stickney,  36  Ala.  481; 
made  payments  specifically  on  those  Miller  v.  Miller,  33  Me,  31 ;  s,  c,  39 
items,  the  court  will  flot  afterwards  Am.  Dec.  97 ;  Hersey  v.  Bennett,  30 
change  the  application  to  items  which  Minn.  86 ;  *.  c,  41  Am.  Rep.  271. 
246 
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(d)  To  Oldest  Charges.— It  may  be  said,  generally,  that  the 
law  will  appropriate  the  credit  to  the  payment  of  the  oldest 
chaiges.* 

Where  geveral  notes  are  secured  by  change  in  Ihe  membership  of  the 
the  Mme  mortage,  and  all  the  notes  debtot'  firm.  Allen  v.  Brown,  39  Iowa 
are  due  at  the  time  the  monej  is  real-  wo. 
iied  und^r  it,  it  will  be  applied  lo 
then  all  ratablj.  Parker  v.  Mercer, 
'  "- '    '"'-!,)  330;  »,  c,  38  Am.  Dec, 


See  Bank  of  U.  S.  v.  Singer,  13     Mass.  374. 


43B. 

Ohio  140;  Newton  v,  Nunnally, 
356;  Stamford   Bank   r.   Benedict, 
Conn.  43S. 

Where  the  monej  U  realized  on 
edition  or  Is  paid  by  an  assignee 
bankruptcy  or  insol<  —      - ■"-- 


And  though  some  of  the  earlier 
;ms  are  secured,  and  the  later  ones 
Worthley  -v.  Emerson,  116 


Ga. 


The 


r  legal, 


■  any  I 
assignment  for  the  benent  oC  creditor^,  then  doe 
!. .  jj^  applied  ratably  to   all  the     proceeds 


debts.  Bardwell  v.  Lydall,  7  Bing. 
4S9;  Blackstone  Bank  v.  Hill,  10  Pick. 
(Mbm.)  139;  Commercial  Bank  i^. 
Cuaningham,  34  Pick,  (Mass.)  270;  b. 
CT3SAm,  Dec.  333;  Scott  v.  Rav,  i3 
Pick.  (Mass.)  360.  Comfare  Bank  of 
Portland  v.  Brown,_3j  Me,  395. 

If  it  is  possible  to  ascertain  the  un- 
derstanding of  the  parties,  the  appro- 
priation will  be  made  in  accordance 
therewith.      Emery  v.  Tichout,  13  Vt. 


quent  equitable,  demand.     Gaddard  v. 
Hodges,  1  Cr.&Mees.  33;    3  Tyr.  359. 
If  securities  are  pledged  as  collateral 
ice  of  indebtedness  which 
may  thereafter  exist,  the 
sale   of  the  collateral 


in  the  absence  of  any  applici 
by  the  parties,  be  applied  to  the  earli 
est  items  of  the  account.  Thompson 
».  St.  Nicholas  NaL  Bank,  113  N.  Y. 
335-        * 

Where  by  an  account  between  an 
agent  and  his  principal  the  agent 
charges  himself  with  a  balance,  and 
ineys  tor  the 


therewith.  Emery  v.  Tichout,  13  Vt. 
15;  Chitty  V.  Naifih,  3  Dowl.  Pr.  Gas. 

The  court  will  ordinarily  apply  the 
payment  to  the  debt  which  6rst  be- 
comeS'due.    Allen  v.  Brown,  39  Iowa 

i]o;  Hanson  v.  Manley,  71  Iowa  48; 
larks  V.  Robinson,  83  Ala,  '69; 
Thompson  v.  Phelan,  33  N,  H.  339; 
Parks  I'.  Ingram,  ?3  N.  H.  my,  ».  c, 
55  Am.  Dec,  153. 


whi 


ibsequent  payments  are 
lly  to  be  first  applied  lo 
the  extinction  of  the  balance,  especi- 
ally if  the  subsequent  receipts  corre- 
spond in  amount  with  the  subseqent 
payments,  Lysaghtu,  Walker,  5  Bligh, 
N.  S.  I. 

The    rule   applies  where   there  are 
dealings  with  a  firm,  followed-by  deal- 
ings with  an  individual  member  of  the 
firm.     Laing  v.  Campbell,  36  Beav,  3. 
A    firm    being     indebted    to    their 
And  this  rufe  is  applicable  to  ■  case     banker  in  the  sum  of  £979,  the  banker 
served    under    two     transferred  his  business,  with  the  con- 
voyage.     Pay-'   sent  of  the  firm,  to  the  Midland  Bank, 
nd  master  will     The   firm  account  with   the  Midland 


IS  made  by  the 


applied  to  wages 
der  the    former     mastei 
Oakes,   141   Mass.  451  ;  b 
Rep.  487.     And  to  cases  01  i 
liens.  Seiton  v.  Weaver,  141 
1.  Toulmin    v.   Copeland, 
Fin.  681 ;  McKen.ie  v.  Nevl 
13S;  s.  c,  38  Am.  Dec.  391 


Bank  commenced   with   the  debit 

Smith     If.    £979,  and   continued    open  for  some 

during  which   the  firm   paid  in 

—  "lunting  in  the  aggregate  to 

£979.  the  pass-book  being 

■egularly  sent  lo  the  firm,  by  whom 

ins,  13  Me.    no   objection   was   made.     Held,   that 

llikin     the   debt  bf  £979   was    extinguished. 


1  CI. 


I.   & 


Beale  t.  Caddick,  3  Hurl.  &  N,336;  ; 
L.J.  Eich.  356.    See  also  Bodenham 
V.  Purchas,  1  B,  &  Aid,  39. 

Where  a  county  collector  owes  sums 
for  the  last  official  year  and  also  for  a 
preceding  one,  and  after  the  close  of 
his  lastyi 


r.  Tufts,  31  Me.  497;  Ailstan 
Contee,  4  Har.  &  J.  (Md.)  351 ;  QEoom 
r.  Kern,  30  La.  Ann.  1363;  Allen  v. 
Culver,  3  Den.  {N.  Y.)  384;  St.  Al- 
bans V.  Failey,  ifi  Vt.  448;  Langdon 
I'.  Bowen,  ^  Vt.  JI3  ;  Genin  11.  Inger- 
soil,  ti  W,  Va.  S49.  Compare  Shaw  r.- 

Pratt,  33   Pick.  (Mass.)  305;  Killorin     of  money  less  than  his  entire  indebted- 
D.Bacon,  ^7  Gb.  497.  ness,  and  thvre   is   nothing    to    show 
Even    though     there    has    been    a     whence    the    money    was    derived  or 
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(c)  To  Debt  Due. — And  they  will  be  appU'ed  to'  a  debt  which 
due  in  preference  to  one  which  is  not  due.' 
t/)  To  Legal  Debt. — The  application  will  be  made  to  such 

bts  as  the  debtor  was  legally  bound  to  pay,  and  not  to  such 
he  was  not  bound  to  pay.* 

ether  ft  wii  reoeived  b^  him  during  Watts  (P«.)  ass;  Whetmote  v.  Mur- 
ker of  his  official  jears,  and  no  ap-  dock,  3  Woodb.  tt  M,  (U.  S.)  39a 
cation  b  made  \rj  the  parties,  the  Payments  made  generallj  on  ac- 
r  will,  fn  the  absence  of  any  equltj'  count  for  work  done  on  several  con- 
favor  of  third  parties  requiring  a  tracts,  some  of  which  have  not  been 
ferent  application,  applj  the  paj-  completed,  must  be  applied  in  the  first 
nt  to  the  oldest  debt.  Frost  f.  Mix-  place  to  extinguish  the  amounts  dtie 
1,  38  N.  J.  Eq.  586.  on  those  contracts  which  have  been 
Vnere  a  collector  has  served  sue-  completed,  befors  any  application  is 
•Ive  torms,  the  presumption  Is  that  made  to  those  not  completed.  Mc- 
rments   made  during  anj  one  year  Dowell    v.    Blsckstone    Canal    Co.,  5 

designed  to  eitlnquish  the  liabili-  Mason  (U.  S.)  11. 

I  of  that  year;  but  if  the  pajments  A   merchant  agreed  to  Accept  bills 

■  made  before  the  officer  Is  charge-  drawn    by    his    correspondent  to   the 

e  with  the  revenue  of  the  year  In  amount  of  two-thirds  the  value  of  an 

Ich  they  are  made,  they  will,  in  the  intended  shipment.    The    vessel    and 

lence  ol  all   proof  of  intention,  and  cargo  having  been  lost,  the  consignees 

lot  appearing  from  what  source  the  were  authorized  by  all  parties  In   in- 

nej  so  paid  was  derived,  be  applied  terest  to  settle  with  the  insurance  com- 

the    oldest    item   of    Indebtedness,  pany     for    two-thirds    of    the    claim, 

affen  f.  Boonvllle,  S  Mo,  395.  The  consignors  having  drawn  in  ex- 

iee     Boody    i'.     United    States,    i  cess  of  the  amount  agreed  upon,  and 

>odb.  &  M,  (U,  S.)  IS";  Pldteringii,  the  insurance  money  being consequent- 

y,  3  Del.  Ch.  333 ;  s.  c,  on  appeal,  4  ly    insufficient  to   par  all   the  drafts, 

lust.  (Del.)   474;  s.  c^95  Am.  Dec.  they  were  ordered  to  ba  paid  In  full,  in 

;     Helm      v.    Commonwealth,    79  the  order  in  which  they  were  present- 

.67.  ed,    until     the     fund    was    exhausted. 

Vhere  it  is  agreed  that  debts  due  to  Cabada  v.   De  Jongb,   10  Phita.  (Pa.) 

former  partnership  shall,  upon  the  433. 

matlon  of  a  new  firm  between  a  Moneys  paid  upon  an  outstanding 
rtner  of  the  old  firm  and  a  third  account  cannot  be  applied  to  debts 
:ty,  be  transferred  to  the  new  firm  as  subsequently  contracted.  Hill  v.  Mor- 
>art  of  the  capital  of  the  new  firm  as  rison,  46  N.  J.  L.  48S. 
Linst  the  debts  from  the  old  firm ;  Where  several  notes  payable  in 
rmenta  made  by  customers  of  the  old  merchandise  fall  due  on  the  first  days 
n  without  appropriation  must  be  of  three  successive  years,  merchan- 
plied  in  payment  of  the  debts  of  the  disc  delivered  In  the  course  of  each 
1  firm.  Toulmin  v.  Copeland,  i  CI.  year  should  be  applied  in  satixfaction 
Fin.  681 ;  West  164.  of  the  note  falling  due  the  first  day  of 
Payments  made  bv  A,  after  the  disso-  the  succeeding  vear.  Anderson  t'. 
ion  of  a  firm  of  which  he  was  a  mem-  Mason,  6  Dana,  (ICr.)  217. 
r,  to  a  firm  creditor,  must  be  applied  S.  Wright  i'.  Laing,  4  DowL  &  ft. 
the  payment  of  firm  debts,  though  7S3;  3  B.  &  Cr.  165;  Ex  farle  Rand- 
became  personally  Indebted  to  the  leson,  1  Deac.  &  Chit.  534;  Kean  r. 
ne  creditor  subsequently  to  the  dis-  Branden,  13  Ljl.  Ann.  30;  Hilton. t. 
ution  of  the  firm.  Smith  v.  Wigley,  Burley,  3  N.  H.  193 ;  Dunbar  i-.  Gar- 
it.  &  S.  174.  rity.  58  N.  H.  57S ;  Storer  v.  Haskell. 
I.  Harrison  r.  Johnston,  37  Ala.  445 ;  ^o  V't.  341. 
be  V.  Stickney,  36  Ala.  483  ;   Heints  Comfare  Fletcher  v.  Glilan,  63  Miss. 

Cohn,  19  111.  jcS ;  Bacon  i-.  Brown,  8 ;  Thurlow  i-.  Gilmore,  40  M  e.  37B. 

Bibb  (Ky.)   334;    s.  ci,  4  Am.  Dec.  Where  a  debt  is  usurious,  and  no  ap- 

):  Ef&nger  v.   Henderson,  33   Miss,  plication  has  been  specially  made  by 

):    Cloney   v.   Richardson,   34   Mo.  either  party  to  the  payment  of  interest, 

>;  Hunter  r.  Oslerhondt,   ti   Barb,  the   court  will  apply  the  payment  to 

■-   Y.)  33;  Seymour    w.   Sexton,    10  the  principal.     Turner  v.  Turner.  So 


'•^ 


^^lUaatta  of  PftymiBti. 
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^g)  Principal  and  Interest. — Where  a  payment  is  made  upon 
^  interest  bearing  debt,  it  will  be  first  applied  to  extinguish  the 
interest  due  and  afterwards  to  the  principal.* 

{h)  Running  Open  Account. — Where  there  is  a  running  open 
account  between  the  parties,  and  no  appropriation  made  by  either, 
the  law  will  apply  the  payments  according  to  priority  of  time,  the 
first  item  on  the  credit  side  going  to  discharge  or  reduce  the  first 
item  on  the  debit  side.* 


^■.^) 


-V 


■i 


Va.  379;  Burrows  v.  Cook,  17   Iowa  payments,  instead  of  being  applied  di- 

^36;  Parchman  v,  McKinney,  12  Smed.  recthr  to  the  discharge  of  the. principal, 

A  M.  (Miss-.)  631  ;  Stanley  v.  Westrop,  are  first  applied  to  the  payment  of  the 

16  Tex.  200;  Bank  of  Cadiz  v,  Slem-  interest  then  due.     Wallace  v.  Glaser, 

mons,  3A  Ohio  St.  142  ;  s.  c,  3a  Am.  (Mich.  1890),  46  N.  W.  Rep.  337. 
Rep.    304 ;     Moore    v,    Holland,    16        Monthly  payments  by  a  debtor,  in 

S.  Car.  15.  excess  of  interest  payable  on  the  debt, 

And  legal  interest;  Bartholomew  v,  will  be  applied  to  the  principal  of  the 

Yaw,  9  Paige  (N.  Y.)  165.  debt,  and  will  not  be  treated  as  com-, 

If  one  debt  becomes  barred  by  the  pensation     for     extensions    of     time, 

statute  of  limitations  after  the  payment  though  they  were  so  denominated  by 

has  been  made,  the  law  will  apply  it  to  the  parties  when   made.     Bateman  r. 

that  debt.    Robinson    v,    Allison,  36  Blake,  81  Mich.  337. 
Ala.  535.  Interest  paid  on  a  note  in  excess  of 

Where  the  payor  was  indebted  In  the  rate  allowed  by  law  will  not  be  ap- 

four  di£Ferent  demands,  only   one  of  plied  in  payment  of  the  principal  until 

which  was  lawful,  payments  made  by  the  maker  so  requests.     Peterborough 

him  will  be  applied  to  the  single  valid  Sav.  Bank  v,  Hodgdon,  63  N.  H.  300. 
debt,  irrespective  of  its  order  in  the        S.  3    Phil.    Evid.  (Hill    &   Cowen's 

account.     Backman  v,  Wright,  37  Vt.  notes)  *443  ;  Devaynes  v.  Noble  (Cly- 

187;  s.  c,  65  Am.  Dec.  187.  ton's  Case),  i  Mer.  573  ;  Pemberton  v." 

If  an  account  is  made  up  partly  of  Oakes,    4    Russ.    154;    Bodenham    v. 

legal  and  partly  of  illegal  sales  pay-  Purchas,  3  B.  &  Aid.  39;  Field  v.  Farr, 

ments   made  generally   are  to  be  ap-  5   Bing.  13,  where  it  is  said  that  the 

plied    to    the    charges   for   the   legal  rule  laid  down  in  Clayton's  Case  has 

sales.    Solomon  v.  Dreschler,  4  Minn,  received  the  sanction  of  every  court  in 

378;     Hall    <r.    Clement,    41     N.    H.  Westminster  Hall. 
166.    But  if  at  any  time  the  aggregate        United     States     v,     Kirkpatrick,   9 

payments  exceed  the  amount  due  for  Wheat.  (U.  S.)  730;  Leef  v.  Goodwin, 

legal  sales,  the  excess  will  be  applied  Taney  Dec.  ( U.  S.)  460  ;  Postmaster 

to  the  charges  for  illegal  sales  ;  it  will  General  v.  Furber, 4  Mason  (U.S.)  333 ; 

not  be  presumed  that  payments  were  Harrison    v.    Johnston,  37    Ala.    A45 ; 

made  in  advance  to  apply  on   future  Wendt  v.  Ross,  33  Cal.  650;  Fairchild 

legal  sales.    Hall  v.  Clement,  41  N.  H.  v.   Holly,  10    Conn.   175;    Sanford  v. 

i65.  Clark,  39  Conn.  457 ;  Pickering  v.  Day, 

1.  See  supray  this  title.   Part  Pay-  2   Del.   Ch.   333  ;    s.  c,  on   appeal,   4 

ments;   People   v.   New    York   Co.,  5  H oust.  (Del.)  474 ;  s.  c,  95   Am. 'Dec. 

Cow.  (N.  Y.)  33X  ;  Eberlin  v.  Palmer,  391  ;  Home  v.  Planters'  Bank,  33  Ga. 

(Supreme   Ct.),  10  N.  Y.  Supp.  660;  i;    Sprague  v,   Hazenwinkle,   53    111. 

Steele  v.  Taylor,  4  Dana  (Ky.)  445;  419. 

Andersons.  Perkins  (Mont.  1890),  35        McKenziet^.Nevin8,22  Me,  138;  s.  c, 

Pac.  Rep.  93.  38  Am.  Dec.  391 ;  Hammett  r.  Dudley, 

The  rule  applies  even  though  no  part  63    Md.   154;  Hersey    v.    Bennett,  28 

of  the  principal  is  due.     But  if  neither  Minn.  86;  s.  c,  41  Am.  Rep.  371;  Goetz 

is  due,  the  payment  is  applied  to  the  v.  Piel,   36  Mo.   App.  634 ;  Warren   v. 

extinguishment  of    principal   and  in-  Maloney,   39  Mo.  App.  loi ;   Dews  v. 

terest   ratably.     Jencks   v.  Alexander,  Morewood,  10  Barb.  (N.  Y.)  183;  Ber- 

u  Paige  (N,  Y.)  619.  rian  v.  Mayor  etc.  of  N.   Y.,  4   Robt. 

In  AffVAi^aw,  the  rule  for  computing  (N.   Y.)  538;  Wheeler  v.  Cropsey,  5 

interest  is  the  Massachusetts,  and  not  How.  Pr.  (N.  Y.)  288;  McKeet'.  Com- 

the  Comiecticut,  rule;  that  is,  partial  mon wealth,  3   Grant's   Cas.  (Pa.)   23; 

249 


>ierce  v.  Sweet,  33  P>.  St.  151 ;  Sou-    from  the  wife's  e«Ute     Lee  i 

ler   V.  Schechterly,  qi  Pa,  St.  83;  Wil-     Dcnbium,  61  Ala.  401 ,   Lewis  v.  Dil- 


.  '.  Mclnlyre,  70  Tex.  34,  Shedd  v. 
ViUon,  37  Vt  478 ;  Thompson  v.  Dav- 
■nport,  I  Wwh.  (Vs.)  115. 

This  rule  may  be  varied  by  the  dr- 
um stances  of  the  case.  Wilson  v. 
41rst,  I  Nev.  &  M.  746. 

A  general  payment  must  be  applied 
o  that  part  of  the  account  which  is 
lue  at  the  time.  EfGnger  z:  Hender- 
on,  33  Mils.  449. 

The   rule   does   not  apply 


See  also  M«7  t,.  Tay- 


Urd,  66  Ala. 
Ior.63  Miss.  5< 

And    (he    same    principle     applies 
where   a  sole  debtor  take*  a  partner, 
and  the  account  continues  to  run  with   ^ 
the    firm.     Lake    v.    Gaines,   75   Al«. 
'43- 

Where  a  partnership  is  dissolved 
and  one  or  more  of  the  partners  con 
tinue  the  buaines;,  and  a  creditor  of 
the    firm    continues    the    credit 


vhere  an  appropriation  has  been  made  blends  together   his  accounts  with  the 

)j  the  party  entitled  to  make  It,   nor  old  firm  and  the  new,  payments   made 

o   case*   in  which,  in  the  absence  of  by  the  new  firm  with  specific  applica- 

uch   appropriation,   the  law  makes  it  tion  will  be   appropriated  to  the  debts 

ipon  the   relation  of  the  parties  to  do  of  the  old  firm.     Hooper  ip,  Keay,  i  L. 

ustice  between  them.'    Upbam  *.  Le-  R.,  Q,  B.  Div.  178:  34L.T.,  N.  S.  s?*; 

avour,  II  Met.  (Mass.)  174.  34  W.  R.  485. 

Nor  to  case«  where  it  can  be  gsth-  The  creditor  of  a  firm  took  partner- 

:red  from '  the  dealings  of  the  parties  ship  notes  in  settlement,  and  after  the 

hat  they  intended  the  rule  should  not  dissolution  of  the  firm  opened  a  run- 

tpply.      City  Discount  Co.  v.  M'Lean,  ning  account  with  the  continuing  part- 

(L.R.,C.P.   691;  43  L.].,C.  P.  344;  ner,   by   whose    consent    the    amount 

[OL,  T,  N.  S.  4883;  Duliear.De  For-  paid   by   the   creditor   to   take  up  the 

■est,  19  Conn.  190.  firm-notes    upon   their  dishonor    was 

The  rule  will  be  applied  though  the  charged  in  such  account.  The  continu- 

;arlier  items  of  the  account  are  barred  ing   partner   made  general    payments 

ly  the  statute  of  limitations,   and   the  after  the  amount  of  the  notes  was  so 

at er  ones  are  not.    Fletcher  t>.  Glllan,  charged.     Neld,  that- such   payments 

n  Miss.  S.  must  be  applied   to  the   earliest   items 

So,  too,  though  the  earlier  items  ac-  of   the  account,  and   if  they  were   auf- 

:rued  during  the  infancy  of  thedebtor,  ficient  to   extinguish  the  notes  and  all 

rhurlow  V.  Gilmore,  40  Me  378.  earlier  items  In  the  account,  the  notes 

Where,  in  the  course  of  trade  deal-  must  be  consideretfas  paid.  Atlcott  i>. 
ngs  between  A  and  B.  the  accounts 
>etween  them  are  periodically  made  up 
n  such  a  manner  as  to  show  that  sums 
}aid  to  the  credit  of  A  have,  at  the 
ermlnation  of  each  periodical  account, 
)een  allowed  for,  so  as  to  diminish  A's 
ndebtednesB  on  that  account,  the  par- 
ies have  applied  the  rule  of  Clapton' 
Tase  for  themselves,  -  -  ■ 
■S  W.  R.  760. 

The  rule  will  be  applied,  though 


A  factor  agreed  to  make  advances  to 
a  firm  to  be  paid  at  a  future  day, 
and  took  the  firm's  mortgage  to  secure 
the  same.  Other  debts  to  the  factor 
for  advances  not  secured  were  after- 
farle  Smith,  wards  contracted  by  the  firm.  Pay- 
ments made  on  the  general  account  be- 
fore the  mortgage   debt  became   due. 


H« 


is    better  secured  than  another,     without   any  special   applicj 


1,  Rep. 


Bennett,  38  Min 


Km.  Rep.  371;  Cushing  v.  Wi 


II ;  Truscott  v.  King, 


!■.  Wym 

;,  6  N.  1 


;  s.  c,  4: 


See  also  Berghans  v.  Alter,   9  Watts    of  the  & 
Pa.) '    "•  ■         -.         . 


held  properly 

account  of  debts  assumed 

made,   leaving  the  balance 


the  general 


Where  a  husband  has  a  general  ac- 
:ount  with  a  merchant  for  supplies 
urnished  'and  goods  sold  and  deliv- 
>red,  aome  of  which  are  chargeable 
igainst  the  wife's  separate  estate,  pay- 
ments made  by  the  husband  must  be 
:redited  on  the  account  generally, 
without  regard  to  the  question  wheth- 
•r  a  part  of  the  money  was  derived 


services  were  rendered 
upon  a  special  promise  of  the  party 
requesting  them  to  pay  foj  them  in 
cash,  payments  will  be  applied  to  such 
es,  though  the  debtor  bad  an  ac- 
against  the  person  rendering  the 
es.    Sanford  v.  Clark,  39  Conn. 

in  cases  where 


457- 

The  rule  obtains 


IpplicMton  of  Tkjmanti. 


PA  VMENT. 


tj  tb»  Court. 


(()  To  Unsecured  Debts. — Where  the  debtor  is  indebted 
on  several  accounts,  some  of  which  are  secured  and  others  not, 
and  makes  paynients,  of  which  neither  the  debtor  nor  the  creditor 
has  made  any  application,  the  court  will  apply  them  first  to  the 
debts  which  are  not  secured,  or  of  which  the  security  is  the  most- 
precarious.* 


theg? 

I  hey  should  n 


;  soldo 


1.33 


Pa. 

Eq. 


of  the  purchaser  till  paid  for.    Cromp-  Pa.  St,  19S;  Garrett's  Appeal.  ( 

ton  V.  Pratt.  105  Mass.  ic^.  St.   597;  Sager   v.  Warley,    Ri< 

A  bought  goods  under  such  a  con-  (S.  Car.)  16;  Heilbron  v.  BisBell, 
tract  to  be  paid  for  by  instalments.  Bailey  Eq.  (S.  Car.)  430;  Gregory  v. 
Subsequently  he  bought  other  goods  Forrester,  i  McCord  Eq.  (S.  Car.)  318; 
from  time  to  time  on  like  terms.  He  Jones  r.  Kilgore,  a  Rich.  Eq.  (S.  Car.) 
made  payments  from  lime  to  time  for  63;  Briggs  v.  Williams,  1  Vt,  283: 
which  h'e  took  general  receipts,  but  Langdon  v,  Bowen,  46  Vt.  513.  See 
never  paid  the  entire  amount  due.  It  Casey  v.  Weaver,  141  Mass.  iSo;  and 
•as  held  that  the  successive  purchases  camfiare  New  Orleans  Ins.  Co.  v.  Tio, 
were  several  contracts,  and  that  the  15  La  Ann.  174;  McTarish  v.  Car- 
pavments  should  be  applied  to  the  roll,  i  Md.  Ch,  160;  Dorsey  v.  Gar- 
earliest  items,  and  whenever  enough  raway,  i  Har,  &  ].  (Md,)  402;  s.  c, 
was  paid  to  amount  to  the  price  of  the  3  Am.  Dec.  5.i;7:  Hf'I'Ster  !■.  Davis, 
goods  embraced  in  any  one  purchase,  54  Pa,  St.  508;  Worthley  v.  Em- 
the  title  to  such  goods  vested  in  A.  erson,  116  Mass.  374;  Neal  v.  Al- 
Sweet  V.  Boyce,  134  Mass,  381.  lison,  50  Miss.  175 ;  Windsor  v.  Ken- 

The  rule  of  the  text  has  been  ap-  nedy,  s*  Miss.  164;  Moore  v.  KifT,  78 
plied  even  to  cases  where  the  creditor  Pa.  S(".  96;  Schuelenburg  i>.  Martin, 
had  the  right  of  appropriation.  Mor-  i  McCrarj-  (U.  S.)  348;  Ross  v.  Me- 
gan p.  Tarbeli,  j8  Vt.  498.  Lauchlan,  7  Graft,  (Va.)  86. 

I.  T   Am.   Lead  Cas.  (3rd   ed.)   igi,  II  would  seem  thai  the  law  in  Eiijr- 

3^;  Field  ir.  Holland.  6   Cranch  (U.  land    is  that  the  monev  is  to  be  first 

S,)8;Gordon  i'.  Hobart,  3  Story    (U.  applied   to    the    secure'd    debt.      Kin- 

S.)243;  The  Antarctic,  1  Sprague(U.  naird  i'.  Webster,  L.  R.,  10  Ch.  Div. 

S.)   106;  Williams  v.   Rawlinson,     10  139.     Cum/or?  Taylor  v.  Kymer,  3  B. 

Mixire  363;  3  Bing,  71,   Ry.    &   Mood,  &  Ad.  3J0. 

sjj;  Johnson's  Appeal,  37  Pa.  St,   j68;  A  mortgage  was  given  to  secure  a 

McCurdy  t'.  Middleton,  83   Ala.  131  ;  note  upon  which  there  was   a  surety, 

Chester  r.  Wheelright,   15  Conn.  56J ;  and   afterw'ards- another  mortgage  on 

Bowen  v.    Fridley,    8   III.  App.   i!95;  other   property   was  executed    by  the 

Bosley  v.  Porter,  4  J.  J.  Marsh.  (  Ky.)  same  mortgagor  to  the  same  mortgagee 

6n;   Burks    i>,   Albert,  4  J.J.  Marsh,  to  secure  said  note,  and  also  another 

(Kt,)  97;  s.  c,  30  Am.  Dec.  209;  Thiac  note  given   by  the   mortgagor  to  the 

I.  lumonville,  32  La,  Ann,  141 ;  Gwinn  same  person.      The    latter     mortgage 

r.Whitaker,  i    Har.  &   J.   (Md.)  754;  was  foreclosed   first,  and    It  was  held 

Dedham  Bank  r.  Chickering.  4   Pick,  that  the    proceeds    should  be  applied 


Wood  V.  Callagha 
Mich.  401";  Hersey  r.  Bennet,  28  Minn. 
86-  s,  c„  41  Am.  Rep.  171;  Poulson 
r.  Collier,  18  Mo.  App.  ^83;  Goeli 
-.'.  Piel,  36  Mo.  App.  634;  Planters' 
Bank  V.  Stockman,  i  Freem.  Ch. 
(Miss.)  toi;  Baine  v.  Williams,  10 
Smed.  &M.  [Miss.)  113;  Hilton  v. 
Burley,  I  N.  H.  193:  Smith  v. 
Wood,  I  N.  ].  Eq.  74:  Leeds  v.  Gif- 
ford,  41  N.  J.  Eq.  464:  Paitlson  v. 
Hull,  9  Cow.  (N.  Y.)  747;  Thomas  f. 
Kelsey,  30  Barb.  (N.  Y.l  368:  Trul- 
linger  v.  Kofoed,  7  Oregon  228 ;  s,  c. 


both  r 

Graham  v.  Jones.  24  S.  Car.  241. 
See  Orleans  Co.,  Nat.Bank  T'.Morsc,  3 
L.  Rep.,  Ann.  301 ;  1:  N.  Y.  St,  Rep. 
6og. 

Where  real  and  personal  property 
were  sold  in  one  Iransaclion,  and  one 
note  given  tor  the  pure  base -money, 
payments  made  by  the  grantee  with 
any  spei-ific  appropriation  will  be  ap- 
propriated by  the  court  to  discharge 
the  price  of  the  personally,  and  a 
vendor's  lien  will  be  decreed  against 
the  really  for  the  balance  due.      Mc* 


aiM  «f  PaTnnti.              PA  YMENT.  ,  Br  tbi  OMTt. 

f  V.  Holti,  6]   Ind.  105.     See  appropriation  would    be    Inequitable. 

\   V.  BUkemore,   •>  Lea   (Tenn.)  Lee  v.    Fontaine,    10  Ala,   J55;   ■.  c„ 
44,  Am.  Dec.  505 ;   Llvermore  v.  Clar- 

naterlal    man    had   an    account  Idee,  33  Me.  418. 

It   a  vMsei,   »ome   of   the  Itenu  Where  the  debtor  ia  Indebted  on  hii 

ilcb  were    maritime  and   othen  own  account  and  also  aa  to  suretjfor 

Held,  that   pajments    made   on  another,  a  payment  made  without  anj 

>]  account  should  be  first  applied  designation  by  him  will  be  applied  to 

Items  which  were  not  maritime,  his   own   debt.     Newman   v.   Meek,  i 

).  B.   Steelman,  5    Hughes    (U.  Smed.  &  M.,  Ch.  (Miss.)  331. 

o.  If    the    money    paid   were    derived 

laving  a   lepl   claim   on  B   on  from   the  fund  from  which  the  }otnt 

accepted  bj  B,  and  having  also  liabllltj  was  to  be  met,  the   rule  would 

slon  of  a  mortgage  enecuted  bj  be  differeni.     Llvermore   v.   Claridge, 

a   third   person,    of   which     he  33  Me.   438;    Brander  v.   Phillips,    16 

compel  an  assigument  in  equity.  Pet,  {U.  S.)  11 1. 

1  money  Co  A  on  account,  with-  Thus  where  a  farm  lease  is  signed 
rejudice  to  his  claim  on  any  by  two  as  lessees,  grain  raised  on  the 
ties.  It  was  held  that  the  par-  farm  and  delivered  to  the  lessor  can- 
must   be   applied    to   the    bills,  not  be  applied  to  the  individual   debt 

V.  Tebbutt,  a  Stark  74.  of  one  lessee,  leaving  the  rent  unpaid, 

clng Indebted  to  B  to  the  amount  without  the  consent  of  both,  no  mat- 

,000   gave   him   a   mortgage  to  ter  whether  they  areco-tenants,  orone 

(3,000  thereof.     A  subsequent-  is  surety  for  the  other.  Kahler  v.  Han- 

]«   several  payments  to  B,  none  son,  53  Iowa  698. 

ich  were  specifically  applied  by  Where   several    claims   against   the 

party.      A   creditor  of  A  then  same  party  are  placed  in  an    officer's 

on    his   equity   of  [redemption  hands  for  collection,  money  collected 

mortgaged    land  and  bid  it  In  by  him  should  he  first  applied  to  those 

B  subsequently  filed  a  bill  for  cUlmt    whose  security  is  most  preca- 

jBure     of   the   mortgage,    when  rious.  Ramaourt',  Thomas,  10  Ired.  L. 

urchaser    of  the   equity   of   re-  (N.   Car.)    165;   State   v.  Thomas,  11 

ion   claimed  that  the  payments  Ired.  (N.  Car.)  351. 

should  be  applied  to  the  mart-  Where   an  assignment    Is  made  for 

lebt.     Held,  that  such    applica-  the  benefit   of  such    creditors   as   be- 

ould  not  be  made,  but  that  the  come  parties  thereto  and    release  their 

nts    would   be    applied    to   the  claims,  a   creditor     who   has    several 

ired  part  of    the  debt.     Chester  claims  against   the  debtor  must   apply 

leelright,  15  Conn.  56a.  any  dividends  received  fro  rata  to  all 

xecuted  two  notes  to  B  who  in-  the    claims,    whether   secured   or  un- 

I  and  delivered  them  to  C.     At  secured.     Commercial    Bank   v.  Cun- 

aturlty  of  the  first  note  C  sued  nlngham,  34  Pick.  (Mass.)  370;  8.  c„  35 

A   and    B,    obuining  judgment  Am.  Dec.  3J3 ;  Scott   r.  Ray,  18    Pick. 

t  A's  administrators,  but  being  (Mass.)  360. 

ited  as  to  B.    A  having  died  in-  The  following  additional  cases  lUui- 

t,  C  had  the  amount  o?  his  judg-  trate  the  rules  governing  courts  (n  ap- 

and  the    remaining   note    both  plying  payments,   where   neither   the 

d    against    his    estate,  and    re-  debtor  nor  the  creditor  has  exercised 

a  dividend  of  71  per  cent,  on  the  the  right  to  make  the  applicaiion :      r 

demand.     Htld,   that  this  divi-  Alabama. — Robinson  v.  Allison,  36 

should  be  credited  fro  rata  on  Ala.  515 ;   Bradley  v.  Murray,  66  Aft. 

ent  and  the  note,  and  that  It  was  169;  Moses  v.  Noble,  8;  Ala.  407. 

roper  to  appropriate    it    first  to  Arkanaai. — Byersii.  Fowler,  14  Ark. 

tisfaclion   of  Che   judgment,  and  86;  Kline   v.   Ragland,   47   Ark.    tti; 

lance  only  on  the  note.    Stamps  Lazarus   v.  Frledhelm,   ji   Ark.   371; 

.wn.  Walk.  Ch.(Mlss.)  c;j6.  Rogers  v.  Yarnell,  51  Ark.  108. 

where  the  payment  is  made  by  Califoritia. — Duncan  v.  Thomaa,  81 

tio  is  under  a  several,  as  well  as  Cal,  56. 

1    liability  to   the   creditor,    the  Colorado.— Mtckey  t:   Fullerton,'  7 

HI  apply    it  to  the   several    Ha-  Colo.  536. 

unless  there  are  circumsCan-  CcHHcr-'iVx/.— Selleck  i>.  Sugar  Hol- 
lowing that  a  different  appro-  low  Turnpike  Co.,  13  Conn.  433;  Falr- 
in  was   intended,  or    that   such  child   v.  Holly,  to  Conn.  175;  Welch 


^r]] 
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PlMding  PaymiBt. 


XV.  TznoB.*— See  Tender. 

XVL  Patxivt  Iwto  CoiniT.— See  Tender. 

XVIL  PLXADnie  Patxivt — 1.  Payment  is  an  afflrmatiYe  defense,  and 

must  be  pleaded  and  established  by  the  defendant.*     But  pay- 


'u 


V,  Wad8worth,30  Conn.  149;  s.  c,  79.  Bank,  113  N.  Y.  325 ;  Truscott  r.  King, 

Am,    Dec.   339;   Tomlinson   Carriage  6  N.  Y.  147;    National  Park  Bank  v. 

Co.  V.  KinseUa,  31  Conn.  a68.  Seaboard  Bank,  114  N.  Y.  28. 

Georgia^ — Price    v.    Cutts,    39    Ga.  North  Carolina, — ^Johnson  v.  John- 

143;  s.  c,  74  Am.  Dec.  53;  Mercer  v,  son,  5  Jones  Eq.  (N.  Car.)  167. 

Tift,  79  Ga.  174;  Lawton  v,  Blitch,  83  Oregon,  —  State    v,    Chadwick,    10 

Ga.  663.  Oregon  423. 


/iiittois.—Bowen  v.  Fridlej,  8  111. 
App.  595;  Dehner  v,  Helmbacher 
Forge  etc.  Mills,  7  111.  App.  47;  M*Far- 
Und  V,  Lewis,  3  III.  344 ;  Stanwood  r. 
Smith,*  3  111.  App.  647. 


Pennsylvania,  —  Chancellor  v. 
Schott,  23  Pa.  St.  68;  Pardee  v,  Mar- 
kle.  III  Pa.  St.  548;  8.  c,  56  Am.  Rep. 
299;  Tohnson*s  Appeal,  37  Pa.  St.  268 ; 
Smith  V,  Brooke,  49  Pa.  St.  147;  Bell's 


Iowa. — Blair  Town  Lot  &  Land  Co.  Appeal  (Pa.  1887),  8   Atl.    Rep.  927; 

V.  Hillis,  76  Iowa  246.  Appeal  of  Pennsylvania  Co.  etc.  (Pa. 

Kentucky, — Lansdale  v,  Mitchell,  14  1886),  7  Atl.  Rep.  70. 

B.  Mon.  (Ky.)   281;  Apperson  v.  Ex-  South    Carolina, — Ordir^ary  r.  Mc- 

change  Bank  (Ky.  1888),  loS.W.  Rep.  Collum,3  Strobh.  (S.  Car.)  494;  Smith 

801.  V.  Macon,  i    Hill    Eq.  (S.  Car.)  339; 

Louisiana. — Moore  v.  Gray,  22  La.  Carson   v.  Hill,  1   McMull.  (S.  Car.) 

Ann.   289;  Duncan  r.   Helm,   23  La.  76;    Huger  v,   Boucquet,    i     Bay  (S. 

Ann.  418;  Byrne  r.  Grayson,  15    La.  Car.)  497.                                    ' 

Ann.  457.  Texas, — Tucker  v,  Brackett,  25  Tex. 

Maine,  —  Bangor    Boom    Corp.    v.  Supp.  199;  Lazarus  r.  Henrietta  Nat. 

Whiting,  39  Me.  133;  Starrett  v.  Bar-  Bank,  72  Tex.  354. 

ber,  3o  Me.  457 ;  Cushing  v,  Wyman,  Vermont, — Rosseau  v.  Cull,  14  Vt. 

44  Me.  121.  83;  Robinson  v,  Doolittle,  12  Vt.  246; 

Maryland, — Suter  v,   Ives,  47   Md.  Backman  r,  Wright,  27  Vt.  187;  s.  c, 

520;  Frazier  r.  Lanahan,  71  Md.    131.  65  Am.  Dec.  187. 

Massachusetts, — Stanwood  'v.  Owen,  Virginia. — Ross   v,  McLauchlan,  7 

14  Gray  (Mass.)   195;  Shaw  y,  Pratt,  Gratt.  (Va.)  86;  Pitzer  v,  Logan,  85 

32  Pick.  (Mass.)  305.  Va.  374. 

Minnesota. — ScheflTer  v,  Tozier,   25  West  Virginia, — Buster  r.  Holland, 

Minn.  478;  Jefferson  v.  Church  of  St.  27  W.  Va.  510. 

Matthew,  41  Minn.  392.  Wisconsin. — Robbins  v,  Lincoln,  12 

Mississippi, — Miller  v,  Leflore,   33  Wis.  i ;  Fay  i'.  Lovejoy,  20  Wis.  403. 
Miss.  634;  Clark  v.  Clark,  58  Miss.  68;  United  States. — McNamara  v.  Con- 
Windsor   V.   Kennedy,   52   Miss.    164;  don,   2  MacArthur  (D.  C.)  365;  The 
Cage  T'.  Her,  5  Smed.&M.  (Miss.)4io;  Antarctic,   i    Sprague    (U.    S.)    206; 
s.  c,  43  Am.  Dec.  521.  Schulenburg    v,  Martin,    i    McCrary 
J/«5*<?«r«.— St.  Joseph  v.  Merlatt,  26  (U.  S.)   348;  The  D.    B.  Steelman,  5 
Mo.  233;  s.  c,  73  Am.  Dec.  207.  Hughes  (U.  S.)  210;  Postmaster-Gen- 
Nebraska^ — Ashby  v,  Washburn,  23  eral  v,  Norvell,  Gilp.  (U.  S.)  106;  Ben- 
Neb.  571.  nett  V.  McGillan,  28  Fed.  Rep.  411; 
New  Hampshire. — Bancroft  r.  Hoi-  The  Martha,  29  Fed.  Rep.  708;  Mack 
ton,  59  N.  H.  141 ;  Price  v.  Dearborn,  v.  Adler,  22  Fed.  Rep.  570. 
34  N.  H.  481.  1.  2  Greenl.  Evid.  (loth  ed.),  §  516; 
New  yersey, — Ayers   v,  Staley  (N.  Wolffe  v.  Nail,  62  Ala.  24;  Lerche  v, 
J.  1889),  18  Atl.  Rep.  1046;  Oliver  v.  Brasher,    104    N.    Y.    157;    Clark   v, 
Phelps,  30    N.   J.   L.    180 ;    White   v,  Mullen,  16  Neb.  481 ;  Savage  t'.  Aiken, 
Trumbull,    15  N.  J.  L.   314;  s.   c,   29  3i  Neb.  605 ;  Tootle  v.  Maben,  31  Neb. 
Am.  Dec.  687.  617. 

Neiv   Tork,  —  Righter    v.    Stall,    3  Payment  should  be  pleaded  by  con- 

Sandf.  Ch.  (N.  Y.)  608;  Griswold  v,  fession  and  avoidance.     Goodchild  v. 

Onondaga  Co.  Sav.  Bank,  93   N.    Y.  Pledge,  1  Mees.  &   W.   363;  5   Dowl. 

301;  Camp  V,  Smith,  i   N.  Y.  Supp.  Pr.  Cas.  89;  3  Gale  7. 

375  i  Thompson  v,  St. 'Nicholas  Nat  Though    plaintiff    in    his    pleading 
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?lMdlBr  PkTBMt.  PA  YMENT.         e«wna  iTiTimnt  %amamL 

ment  can  be  pleaded  only  where  there  has  been  a  performance  at 
the  time  and  place  fixed  by  the  contract ;  if  payment  is  made 
after  the  day,  accord  and  satisfaction  must  be  pleaded.' 

2.  Oenanl  ATUrrment  SnffloiBiit. — The  general  rule  is  that  a  plea 
of  payment  is  good  which  alleges  payment  generally,  without 
stating  the  amount  paid,  the  date  of  payment  or  the  person  to 
whom  made.*  *    - 

3.  OenAnl  Zmte. — When  the  petition  states  the  facts  constitut- 
ing the  plaintiff's  claim,  a  general  denial  does  not  raise  the  issue 

negHtive  payment,  the  negative  aver-  ''ChriEtiaD,  83  Ga.  393,  holding  that  the 

ment  Ii  to  be  taken  a.%  true  until  the  ottjection   was   not    available  under  a 

defendant     diiprovea    it.     Wolfle     v.  general  demurrer,  which  did  not  point 

Nail,  61  Ala.  34.  out  the  omiulon. 

Where   plaintiff  in   an   action  on  a  Payment,    where     pleaded,     means 

contract  under  seal,  alleged  that  dc-  payment  in  anything  that  was  receiva- 

fendant  had  not  paid  the  sum  therein  ble  in  payment.     Bush  v.  Sproat,  43 

agreed  upon,   and  defendant  pleaded  Ark.  416. 

men  tsi  faclum,  and  payment,  it  was  An  averment  in  an  answer  that  de- 
held  that  issue  as  to  payment  could  fendant,  before  the  commencement  of 
be  joined  on  these  pleadings  alone,  al-  the  action,  paid  the  sum  then  de- 
though  the  affirmative  was  asserted  manded  to  plaintiff's  agent,  is  not  a 
by  the  defendant.  McCart  v.  Regester,  good  plea  of  payment,  as  the  whole 
68  Md.  439.  sum  sued  for  may  not  have  been  de- 
Defendant,  in  order  to  avail  himself  manded  at  that  time.  Toledo  Agrl- 
of  a  presumption  of  payment,  must  cultural  Works  v.  Work,  70  Ind. 
liver  a  payment.    Stanley  v.  McKinier,  353. 

7  Lea  (Tenn.)  454.  Under  a  plea  of  payment  generally 

As   to   sufficiency    of    allegation   ol  it  cannot  be  shown  that  goods   were 

non-payment,   see    Palmer    v.    Uncas  delivered  and  accepted  under  an  agree- 

Min.  Co.,  70  Cal.  614;  Scroufe  I'.  Clay,  ment   that    the    price    of    the    goods 

Ji  Cal.  133.  should   be   taken   as  payment   of   the 

As  to  sufBcient  plea  of  presumption,  debt.     Uisch  v.  Mutler,   143  Mass.  379 

of    payment  from   lapse   of   time,  see  (citing  GrJnnell  v.  Spink,   138  Mass. 

Pemberton   v.  Simmons,   100   N.  Car.  351).  See  Wheaton  v.  Nelson, ti  Gray 

J16.  (Mass.)  15. 

A  plea  of  payment  should  conclude  One  cannot,  under  a  plea  of  paj- 
to  the  country;  and,  where  payment  ment,  avail  himself  of  a  counter-claim. 
Is  pleaded,  plaintiff  may,  without  the  Wagener  v.  Mars,  30  S.  Car.  533. 
Formal  addition  of  the  similiter,  pro-  Under  a  general  allegation  of  par- 
ceed  to  trial  as  though  the  issue  had  ment,  a  particular  agreement  may  be 
■    uld  be 


been  formally  joined.     Kinsley  v.  Mo-    shown  that  certain  accounts  should 
■■    "       11W.Va.464.  received  as  payi        •      -   ■■■ 

Peploe,  8     East    167;     livan,  30  S.  Car 


a  Co.,  31  W.  Va.  464.  received  as  payment     Sullivan  v.  Sul- 

1.  «ume    V.    Peploe,  8     East    167;     livan,  ao  S.  Car.  509. 
Poole   V.   Tumbridge,  3   Mees.  &   W.         Where    payment  by  giving  a   note 


^:   Kington  ir.  Kington,  11   Mees  &  and  due  bill  is  pleaded,  there  should  be 

W.  333.  an   averment  that  the  same  were  ac- 

A  plea  that  defendant   paid,  or  was  cepted  by  the  plaintiff  in  satisfaction, 

ready   and   offered   to   pay,   when   re-  Blunt  v.  Williams,  37  Ark.  374. 

ijuested,    is    a   good    plea.     Chew    v.  But  the  notes  need  not  be  described. 

Wooley,  7  Johns.  (N.  Y.)  401.  Wardlaw  *.  McConnell,  46  Ga.  373. 

a.  Cranor  v.  Winters,   75   lod.   301 ;  Plea  of  part  payment  is  a  good  plea 

Epperson  v.   Hoatetter,   95    Ind.   583 ;  fro  tanla.     3   Chitty   Plead.  •10,  •445, 

[ohnson    v.   Breedlove,   104  Ind.  531;  '446;  Solary   v.   Stultz,   33    Fla.    363. 

ifolmes    V.    Deplaigne,   13   La.   Ann.  But  not  a  good   plea  in  bar  to  the  en- 

138.     But   see   O'Neal   v.   Phillips,  83  tire  cause  ofaction.     Indianapolis 

3a.  556.  where  it  was  held,  in  an  action  R.  Co.       "    '             -    .     -^ 

an  a"   note,   that   a   plea   of    payment  And 

vhich  failed  to  state  the  time  of  pay-  paymi 

nent   was   demurrable;    and   Baei  "  " 


i).toitio».     PEA  CE—PECULA  TION—PECUNIAR  Y.     DaflBidon, 

of  payment.'" 

PATMBHT  IHTO  COTfBT,— See  Tender. 

PEACE.— Justice  of  the  Peace,  vol.  12,  p.  392;  Breach  of 
THE  Peace,  vol.  2,  p.  513.  . 

1.  The  tranquillity  enjoyed  by  a  political  society,  internally  by 
the  good  order  which  reigns  among  its  members,  externally  by 
the  good  understanding  it  has  with  other  nations.* 

2.  The  quiet  orderly  behavior  of  individuals  towards  one  an- 
other and  towards  the  government,  which  is  said  to  be  broken 
by  acts  of  a  certain  kind.^ 

PECTJLATIOH'. — The  unlawful  appropriation  by  a  custodian  of 
public  funds,  of  the  moneys,  securities,  or  goods  intrusted  to 
his  care;  embezzlement  of  the  public  funds.* 

PECUKIABY.— (See  also  MONEV).     See  note  J. 


1.  Steves  I'.  Thompson,  5  Kan.  305; 
Si.  Louis  etc.  R.  Co.  v.  Grove,  39 
Kan  731;  Farnham  r.  Murch,  36 
Minn.  328;  Potter  v.  Gates  (Supreme 
Cl.),9N.  Y,  Supp.  87. 

But  this  rule  dues  not  apply  when 
the  fact  of  non'payment  is  alleged  in 
necessary  and 


il  fact  t< 


i  of  a 


cited.)  Knapp  v.  Roche, 
94  N.  Y.  319. 

I.  Bouvier'a  L.  Diet. 

"Ten  days  after  peace  is  made"  means 
ten  dars  after  peace,  irrespective  of 
the  ratification  of  the  treaty  of  peace. 
Chapman  v.  Wacaser,  64  N.  Car.  ^31. 

i.  Corvallis  v.  Carlile,  10  OrcRon 
IJ9;  45  Am.  Rep.  136.  Citing  Ab- 
bou's  U  Biirriirs  Law  Diets. 

A  charter  authority  tc  make  ordi 
nances  "to  secure  the  health,  ffar.e  am 
improvement"  of  a  city  does  not  war 
rant  an  ordinance  enjoining  the  closing 
of  stores  on  Sunday,  that  act  being 
forbidden  by  the  general  law.  Cc 
Tallis  V.  Carlile,  10  Oregon  139;  45  Ai 
R*P.  T34. 

Peacs,  iniolM  or  the.— Where  a  p( 
son  says  that   his  life   Is   endangered 
through  the  hostility  of  some  one,  he 
may   eihibit     articles   of    the    peace 
(beinga  formal   statement  of  the  dati- 


Paaei,  Tlma  of. — When  the  courts  of 
justice  be  open,  and  the  judges  and 
ministers  of  the  same  may  by  law  pro- 
tect men  from  wrong  and  violence, 
and  distribute  justice  to  all,  it  is  said 
to  be  time  of  peace,  Skeen  i>.  Monice- 
imer,  11  In4.  3- 

4,  And.  L.  Diet.;  Abb.  L.  Diet, 

It  was  one  of  the  purposes  of  the 
New  York  act,  1S7.1;,  ch.  19.  as  the 
word  peculation  in  tlie  title  indicates, 
and  perhaps  its  primary  purpose,  to 
afford  additional  security  against  the 
betrayal  of  ofHcial  trusts,  by  imposing 
severe  punishment  for  embezzlement 
or  other  frauds  when  committed  by 
public  OtTicers  in  mis-applying  public 
property,  than  was  provided  by  enisl- 
ing laws.  Bork  v.  People,  91  N.  Y. 
16. 

6.  Where  a  statute  provides  that  ■ 
divorce  may  be  had  from  a  husband 
who,  without  cause,  grossly  or  wan- 
tonly and  cruelly  refuses  or  neglects  to 
provide  suitable  maintenance  for  his 
wife,  he  being  of  "sufficient  pecuniary 
ability"  to  make  such  provision.  It 
was  held,  that  the  reference  is  to  the 
possession   of    means  in    properly   to 


provide    the 


ssary    1 


capacity   for  acquiring   i 


g")  to  the  court  or  a  magistrate,  who 

Farnaworth,  ^8  Vt.  ^1551   Hamm 

*ill  thereupon    require   the    party  in- 

Hammond, is  R.  I.  40. 

formed  against  to  give  security  to  keep 

Where   damages  were  souRht 

the  peace. 

parent  for  the  negligent  killinB 

Bouvier's  L.  Diet.     SeeaUo  Bkbach 

child,  it  was  held  that  the  trial 

"F  THE  PexcB,  vol.  3,  p.  SIS, 

did  not  err  in  charging  thai  in  m 

Bm  or  PeacL—See   Bill  of  Peace, 

ing  the  damages   by  a  "pecuniar 

'ol-'.p.JS3. 

PECUNIARY. 

■a  be  constnied  In  a  «tHet  sense.    The  simply  the  word  'legicy"  u*ed,and  a  di- 

worda    "pecuniary     recompenw,"     in  rection  to  apportion  property  amongst 

character) ling  the  nature  of  the  com-  the    legateei,  there-runleM   there   Ije 

mentation  are  not  to  be  conBtrued  to  tomething  apparent  on  the  face  of  the 

imit  the  recovery  to  the  present  loss  will  which  shows  that  the  testator  has 

■A  money,  but  prospective  advantages  not  used  the  word  in  its  ordinary  legal 

if  a  pecuniary  aature  are  fmbracedln  ilgniQcation— It    will    Include    annui- 

ie   phrase.     Mayor  etc,  of  Vlcksburg  tants.    The  expression,  pecuniary  leg- 

■1.  McLtln  (Miss.)  6  So.  Rep.  774.  atees',  in  itself,  I  do  not  think,  would 

p«aiialuT   OonaMaratloa. — An   B»g-  go  further  than  this— it  would  exclude 

'MAstatute(i7Geo.III,ch.]6)requirea  specific   legatees,  that  Is,  'legatees   of 

he   grant  of  an  annuity  to  be   regis-  mere  chattels,  but  it  would   have   no 

:ered,  but  4  6  of  the  seme  chapter  ex-  effect  In  excluding  frima  facie  annui- 

:mpti  from  such  registration  "any  vol-  tants  from  taking  the  same  benefit  ai 

mlary  annuity  granted  without  regard  they  would  have  taken  if  the  word  had 

o  pecuniary  consideration."     A  "pe-  been   'legatees'   instead  ot   "pacuniary 

;unlary     consideration,"    within     the  legatees,'"  per  Wood,  V.  C,  Gaskin 

neaning  of  this  statute,  has  been  held  v.  -Rogers,  L.  R„  1  Eq.  391;  in  which 

lot  to  comprise   the  case  of   grantee  case,   however,   annuitants    were    ei- 

if  an  annuity  giving  up  hie  businesa  to  eluded,  bj  a  context,  from  participat- 

he  grantor.    Cresplgny  1'.  Wittenoon,  ing  in  a  residue  given  to  persons  "tak- 

i  T,   R.  790;   Hutton  V.   Lewis,   5  T.  ing    pecuniary    legacies."      See     also 

!L  639.     Nor  Is  the  a«tignment   of  a  Annuitiih,  vol.  i,  p.  ^94;  Lbgacibb, 

easehold  Interest  a  "pecuniary  consid-  vol.  13,  p.  ij,  note, 

^rmtion."     James  v.  James,  3  B.  &  B.        ?teiuiUiTLou.— A  pecuniary  loss  is 

'03.     Nor  a  transfer  of  stock.     Cum-  of   money  or  of  something  by  which 

>erland  v.  Kellv,  3  B.  &  A.  601.     But  money  or  a  thing  of  money  value,  may 

)ank  notes,  Wright  v.  Reed,  3  T,  R,  be  acquired.     Green  1:  Hudson  River 

IS4;   Cowslns   II,  Thompson,  6  T.  R.  R,  Co.,  31  Barb,  (N,  Y,)  33;  TiHey  v. 

«S;   Morris  v.  Wall,  i   B.  &  P,  108,  Hudson  River  R.  Co^  39  N.  Y.  374. 
.checks.    Pool  V.  Cabanes,  8  T.  R.  33S.         "Faoiuilaiy  abUcatlon,"  as  that  term 

^nd'  bills  of  exchange,  or  promissory  Is  applied  to  a  forged  instrument  in  ■ 

lotes,  were  held  to  be  "pecuniary  con-  statutorr  definrtloo  of  forgery,  means 

ilderations"  within  the  section.     And  "every  Instrument  having  mooey  for 

inder  a  similar  statute  (53  Geo.  Ill,  ch.  its  object,  and  every  obligation  for  the 

141 )  it  was  held  that  the  surrender  of  breach  of  which  a  civil  action  for  dam- 

.ii_  !_. i_ ^  jjf  monej^and  ages  may  be  lawfully  brought."     The 


>f  a  contingent   Interest  in  the  corfus  alleged  forged  ii 

ras  not  a  "pecuniary  cnnsideratlon,"  was    a    telegram,    dispatched    In    the 

Evattv.  Hunt,  a  El.  &   B.374;   Blake  name  of  one  McK„  at  San  Antonio,  to 

:>.  Attersoll,  3  B.  &  C.  875.  one  E.,    at    Austin,    announcing    the 

A  verbal  promise  to  pay  a  debt  In  death  of  one  L,,  and  asking   a   remit- 

:ull    is    a    "Qecuniary   consideration"  tance   of   money   "for    her    remains," 

within  the  meaning  of  Maasacliuietis  Held,     that    the     instrument     comes 

Stat.  1848,  ch,  304,  ^  9,  which  declares  within  the  statute  and  Is  the  subject  of 

iny  certificate  of  discharge   In  insol-  forgerr.    Dooley  i>.  State,  ai  Tei.  App. 

reOcy  tobe  voId,lf  the  assent  thereto  of  549.     See  also  Oblication. 

my  creditor  Is  procured  by'any  pecu-  PmiuUUut  Provlalon, — (Such  as  under 

sunlary      consideration,      Phelps      v.  Maint  Rev.  Stat.,  ch.  103,  f  8,  will  bar 

rhomat,  6  Gray  (Mass.)  337.     See  also  doner,)     Does  not  apply  to  a   provi- 

Estudillo  V.  Meyerstein,  73  Cal,  317,  slon  In  an  agreement  for  alimony  spe- 

PMWilaJT    Intwait.  —  Wagers  upon  cifically  dividing  personal  property  of 

the  result  of  an   election   give  to  one  the   parties.     Davis  v,  Davis,  61   Me. 

party  a  fecuniary  interest  in   the  elec-  395. 

tlon  of  a  person  to  office,  and   to  an-  Paonnlan'  nollt. — A  corporation  for 

ither  the  same   interest  in  such  per-  educational   purposes,  as  an  academy, 

ion's  defeat,  consequently,  such  wagers  is    not    one    for    "pecuniary    profit," 

ire  against  public  policy,  and  there-  merely  because   fees  are  charged   for 

lore  invalid.     Stoddard  i>,  Martin,  i  R,  tuition.     A  corporation  for  pecuniary 

1;  19  Am.  Dec.  643.  profit  is  one  organized  "for  the  pecu- 

See    also    Gambling   Contracts,  niary    profit    0?    its    stockholders    or 

TOl.  8,  p,  993.  members."    Female  Academy  v.  Sul- 

_ . _„jj  ^^  gijj  livan,  116III.  376;  56  Am,  Rep,  j8a. 


SyBop*^* 


PEDIGREE. 


DoflnitioA. 


PEDIGEEE. — (See  also  Age,  vol.  i,  p.  327;  Death,  vol.  5,  p. 
140;  Family,  vol.  7,  p.  803 ;  Legitimacy,  vol.  13,  p.  224;  Mar. 
RiAGE,  vol.  14,  p.  519.) 


I.  Definition,  257. 
II.  Proof,  258. 

1.  Qualifications,  259. 
(a)  Relationships  259. 
{b)  Declarant  Must  he  Dead^  262. 
(c)  Lis  Mota — Interest^  263. 
(</)  Pedigree  in  Issue^  264. 


3.  Forms  of  Hearsay ^  264. 
{a)   Oral  Declarations,  26^. 
{b)  Family  Conduct^  265. 
(c)  Family  Records — Entries  in 

Bibles  —  Correspondence^ 

etc.,  265. 
{d)  Inscriptions,  267. 


1  Defikitioh. — Pedigree  is  the  lineage,  descent  or  succession  of 
families.^  The  principal  legal  question  which  arises  upon  the 
consideration  of  this  term  is  the  admissibility  of  hearsay  *  or 
secondary  evidence  in  proof  of  the  facts  which  are  embraced  in 
the  general  term  pedigree.  And,  in  this  relation,  the  term  em- 
braces not  only  descent  and  relationship,  but  also  the  facts  of 
birth,  marriage  and  death,  and  the  times  when  these  events  hap- 
pened* 


1.  Anderson's  L.  Diet.  Name. — Monkton  v.  Attorney- Gen- 

Bouvier's  definition  of  the  term  is  as    eral,  2  Russ.  &  M.  158. 


follows:  A  succession  of  degrees   from 
the  origin:  it  is  the  state  of  the  family 
^  /ar  as  regards  the  relationship  of  the 
different  members,  their    births,   mar- 
riages, and  deaths.     This  term  is  ap 


Relationship     Generally.  —  Doe    v, 
Randall,  2  Mo.  Si  P.  20,  26;  Vowles  v 
Young,  13  Yes.  147. 

T/ie  Decree  of  Relationship. — Webb 
V.  Richardson,  42    Vt.   465.     And   see 


plied  to  persons  or  families  who  trace  Chapman  v.  Chapman,  2  Conn.  350. 
their    origin  or    descent.     Bouv.    Law         The     Place     of    Residence     When 

Diet.  (3rd  ed.).  Proved  for  Purpose  of  Identification. 

2.  I  Greenl.  on  Ev.  (14th  ed.),  k  104;  — Cuddy  v.  Brown,  78  111.  415;  Shields 

iWhart.  on  Ev.  (3rd  ed.),  k  208;  Swink  v.  Boucher,  i  De  G.  &  Sm.  40;  Doe  v. 

V.  French,  11  Lea  (Tenn.)   80;  Ameri-  Randal,  2  Mo.  &  P.  20. 
can  L.  Ins.  Co.  v.  RosenagIe,77  Pa.  St.         At  this  limit  the  rule  stops.     It  does 

506;  Kellv  V.  McGuire,  1 5  Ark.  604.  not   admit    hearsay   evidence   as   to  a 

Wliat  Facts  Are  Included  In  the  Term  specified    fact,  however    closely    con* 

Pedigree. — Mr.  Abbott  enumerates  the  nected  with  these  facts  of  family  his- 

facts  which  constitute  |>fedigree,  within  tory,  if  one  which,  in  its  nature  is  sus-. 

the  rule    admitting    hearsay    evidence  ceptible  of  being  proved  by  witnesses 

in  proof  of  pedigree,  as  follows:  speaking   from    their   own   knowledge, 

Birth. — North    Brookfield  v.    War-  even   although  all   such   witnesses  are 

ren,   16  Gray   (Mass.)    174;  American  dead.     Abbott^s  Trial  Ev.,  p.  91. 


L.  Ins,  Co.  V,  Rosenagle,  77   Pa.   St. 
507,  516. 

Living   or    Survival, — Johnson    v, 
Pembroke,  11  East  504. 


*'Still,  the  hearsay  evidence  must,  it 
seems,  be  confined  to  such  facts  as  are 
immediately'  connected  with  the  ques- 
tion of  pedigree;  and  declarations  as  to 


Marriage. — Caujolle    v.  Ferric,   23  independent  facts,  from  which  a  date  of 

N.  Y.  90.  genealogical   event    may   be    inferred, 

Issue  or    Want    of   Issue, — People  will   probably   be   rejected.     It   is   not 

V.  Fulton's  F.  Ins.  Co.,  25   Wend.  (N.  easy  to  express  this  limitation  of  the 

Y.)  208.  rule   in  intelligible  language,  but    the 

Death, — Nasons  v.  Fuller,  45  Vt.  29.  following  cases  will  explain  its  purport: 

The    times    either  definite   (Roe  v.  In   a  question   of  legitimacy,   turning 

Randall,    7     East    290),    are     relative  upon  the  time  of  birth,  a  declaration  by 

(Bridger  v,  Hewitt,  2  Fost.  &  F.  35)  of  the  deceased  sister  of  the  alleged  bas* 

these  facts.  tard's    mother,   stating    that    she    had 

Relative  Ag^  or  Seniority^^ohti'  suckled  the  child,  was  tendered  in  cvi» 

tODv.  Pembroke,  II  East  504.  dence;    and    being  coupled  with   the 

x8  C.  of  L^i7  257 


•C  PEDICREE.  FrooC 

IL  Pboot. — Questions  of  pedigree  form  an  exception  to  the 
neral  rule  excluding  hearsay  evidence,  and  all  the  authorities 
ree  that,  with  certain  qualifications,  which  will  be  considered 
reafter,  pedigree  and  the  facts  that  constitute  it  are  open  to 
oof  by  hearsay.*  This  exception  is  owing  to  the  obvious  diffi- 
Ity,  and  in  many  cases  impossibility,  of  obtaining  better  evi- 
nce in  such  cases;  as  it  often  happens  that  facts  must  be 
oved  which  occurred  many  years  before  the  trial,  and  which 
:re  known  to  but  few  people,  so  that  to  enforce  the  ordinary 
les  of  evidence  would  in  many  instances  lead  to  a  manifest 
lure  of  justice.*  And,  moreover,  as  will  be  seen,  the  hearsay 
idence  is  confined  to  the  declarations  of  relations  as  to  facts  of 
nilyhistory;and,  therefore,  "the  law  resorts  to  hearsay  evidence 
cases  of  pedigree  upon  the  ground  of  the  interest  of  the 

Mfaf  the  time  when  her  own  child  140;  Crouch  f.  Hooper,  r6  Bear.   181; 

•  born,  it  tended  to  Gi  the  alleged  Hubbard  v.  Lees,   L.   R.,  i   Ei.    355; 

ttard'a  birth  at  a  period  subiequent  Cuddy  k.  Brown,  78  111.  415;  Crtopin  ». 

its   parent's  marriage.     Mr.  Barom  Diig]lonl,3a  L.  J.,  P.  &  M.  109;  Monk- 

rRNEY   admitted  this   evidence;    but  ton  ii.  Atlomej'  General,  3   R.  &    M. 

iRD  COTTOKKAM  expressed  an  opln-  147;    Davis   v.   Wood,   i    Wheat    (U. 

I  that  he  was  wrong  in  so  doing.  Isaac  S.)  6;  Banert  v.  Day,  3  Wash.   (U.S.) 

Gorapertt,  cited   in    Hubb.   Ev.  of  343;  Dupont   v.   Davis,   30   Wis.    178; 

c.  650.     In  another  case  (Vln.   Ab,  Chirac    v.   Relneclier,   a  Pet.  (O.    5.) 

.  T.  b.  91,  probably  referred   to,  as  631;  Eillcott  v.  Pearl,  to  Pet.   (U.   S.) 

^weli  V. ,  by  Lawrence,  413;  Jewell  v.  Jewell.  17  Pet.  (U.   S.) 

in  the  Berkeley  Peer.,  4  Camp.  410),  113;   i  How.  (-tJ.  S.)  119;  Blaclcbuni  t>. 

lere  the  question  turned  on  the  rela-  Crawford,  3  Wall.  (U.  S.)  175;  Secriat 

e  seniority  of  three  sons,  bom  at  a  v.  Green,  3  Wall,  (U.  S.)  744;  Deno^er 

th,  declarations  bv  his  father  that  he  ti.  Ryan,  34  Fed.'  Rep.   77;  Gaines  v. 

1  christened  them' Slephanui,  Fortu-  New  Orleans,  6  Wall.    (U.    S.)    643; 

lus,  and  Achaicus,  according   to  the  Dussert  v.  koe,  i  Wall.  Jr.  (C.  C.)  io: 

lerofthen            .     -      -     ..    ™  --                -     .             .-   .- 
iitleto  the    __ 

I,  for  the  purpose  of  distinguishing  Fuller,  45  VL  29;  North  Broolfield  \ . 
iir  seniority,  as  also  declarations  by  Warren,  16  Gray  (Mass.J  174;  Chap- 
aunt,  who  was  present  at  the  con-  man  v.  Chapman,  1  Conn.  347;  Jackson 
tment,  and  who,  with  a  similar  ob-  f .  Cooley,  8  Johns.  (N.  Y.)  138;  Jack- 
t,  had  tied  strings  around  the  arms  son  v.  Browner,  18  Johns.  (N.  Y.)  37; 
the  second  and  third  child,  was  ad-  Douglass  ti.  Sanderson,  3  Dall.  (U.  S.) 
tted.  The  distinction  between  these  116;  Winder  v.  Little,  i  Yeatea  (Pa.) 
]  cases  Is  clear.  In  the  former,  the  153;  Watson  v.  Brewster,  I  Pa.  St. 
t  of  suckling  tlie  child  had  no  direct  381;  American  L.  Ins.  Co.  ti.  Rosen- 
iring  on  its  «e  or  legitimacy,  but  agle,77  Pa.St.507;  Shumann.  Shuman, 
s  only  a  specfes  of  cTrcumstantlal  37  Pa.  St.  90;  State  v.  Grennwell,  4 
dence  from  which  these  facts  might  Gill  &  J.  (Md.)  407;  Jones  v.  Jones,  36 
inferred;  whereaa  in  the  latter,  the  Md.  447;  Stumpff  v.  Osterhage,  111 
Hstening  and  the  tying  strings  111.  83;  Van  Vickie  r.  Gibson,  40  Md. 
■und  the  arms  of  the  children  were  Ch.  170;  Morgan  v.  Purnel!,  4  Hawks 
ended  from  the  first  to  afford  the  (N.  Car.)  9s;  Cowan  ».  Hiie,  3  A.  C 
«ns  of  ascertaining  their  relative  se-  Marsh.  (Ky.)  338;  Saunders  v.  Fuller, 
irity."  Taylor  on  Ev.  Teal  Book  4  Humph.  (Tenn.)  ji6;  Eaton  f.Tall- 
ries,  %  583.  madge,  34  Wis.  317;  Anderaon  v.  Far- 
l.  Greenl.  on  Et.  (14th  ed.),  k  103;  i  ker,  6  Cal.  197;  Lovat  Peerage  Case, 
hart,  on  Et.  (3d  ed.),  j  aoi;  i  Tay-  10  App.  Cas.  763. 
(TextBook  Serlea),  4635.  And  see  1  iTavloron  Ev.  (Twtt  Book  Sc- 
reen Crease  e.  Barrett,  i  C,  M.  '-      "    "    '  '-      '                   "" 

908;  Vowlea  V.  Young,  13  Yes.  , 


PEDIGREE. 


declarants  in  the  person  from  whom  the  descent  is  made  out,  and 
their  consequent  interest  in  knowing  the  connections  of  the 
family."' 

1.  daalificationB — {a)  Relationship. — It  is  essential  to  the  ad- 
missibility  of  declarations  as  to  pedigree  that  they  should  have 
been  made  by  relations  of  the  family  in  question.*  There  is 
some  conflict  of  opinion  as  to  what  constitutes  such  a  relationship 
as  will  entitle  the  declarant's  statements  to  be  admitted.  One 
authority  thus  states  the  principle:  "The  rule  of  admission  is 
therefore  restricted  to  the  declarations  of  deceased  persons  who 
were  related  by  blood  or  marriage  to  the  person,  and  therefore 
interested  in  the  succession  in  question."  This  view  probably 
has  the  support  of  the  weight  of  authority  in  the  United  Stales? 
In  certain  instances  there  has  been  a  lax,  or  perhaps  a  mistaken. 


Johns.  (N.  Y.}  37;  Johnson  v,  Lawson, 
1  Bing.  86;  Chapman  v.  Chapman,  i 
Conn.  ],8. 

And  such  evidence  will  not  be  re- 
jected, because  living  witnessea  might 
hive  been  called  to  prove  the  very 
(acts  10  which  it  relates,  I  Taylor.  ^ 
5/7;  Ph.  on  Ev.  112;;  Pearson  v.  Pear- 
»0n,  46  Cal.  633. 

1.  1  Greenl.  on  Ev.  (14th  ed.)   101. 

2,  "The  IJ 


s  to  hea 


that  evidence  of  c 


Ither  facts.  If  a  person  says  another 
B  his  TelaUve  or  neit  of  kiti,  it  is  not 
e  how  the  consanguin- 


It  is  suffici. 


t  he  £ 


ithout  staling  the 
particular  degree,  which  perhaps  he 
could  not  tell  if  asked.  But  it  is  evi- 
dtnce.  from  the  interest  of  the  person 
in  knowing  the  connections  of  the  fam- 
ily; therefore  the  opinion  of  the  neigh- 
borhood of  what  passed  among  the  ac- 
quaintances will  nut  do."  Per  Lord 
Ehs,kisb,  Vowles  v.  Young.  13  Ves. 
147.  See  also  Blackburn  v.  Crawford, 
7  tl.  S.  175;  Goodwright  V.  Mosfl, 
Cnwp.  ifj\.  ^94;  as  expounded  by  Lord 
Eldon,  in  Whitclock  v.  Baker.  13  Ves. 
514;  Johnson  v.  Lawson,  z  Bing.  86; 
Monkton  v.  Attornev-General,  1  Russ. 
*  My-  147,  156;  Crease  v.  Barrett,  1 
Cr,  M.  &  R.  919,  9S8;  Casey  v. 
O'Shaunessy,  7  Jur.  1140;  Jackson  v. 
Browner,  6  Johns.  fN.  Y.)  37;  Conn. 
Mut.  Life  Ins.  Co.  v.  Schwenk,  gS  U.  S. 

J 93:  Gregory  v.  Baugh,  4  Rand.  611; 
ewellw.JeWell.  i  How.  (U.  S.)  131; 
Speed  V.  Brooks,  7  J.  J.  Marsh.  (Ky.) 


Harnett,  3  Dev.  &  1  , 
Greenwood  v.  Spiller,  3  III.  501;  jack- 
son  v.  Browner.  18  Johns.  (N.  Y.)  37; 
Chapman  u.  Chapman,  a  Conn.  347; 
Caines  v.  Crandall,  10  Iowa  376;  Hen- 
derson w.  Cargill,  31  Miss.  418;  Wal- 
dron  V.  Tutlle,  4  N.  H.  371;  Murrav  v. 
Milner,  L.  R.,  u  Ch.  Div.  845;  Cuddy 
V.  Brown.  78  111.  4'S;  Jones  v.  Jones. 
36  Md.  447;  Caines  v.  Crandall,  10 
Iowa  377;  Emerson  v.  While,  Jg  N.  H. 
481;     Kelley     v.    McGuire,    15     Ark. 

The  declarations  of  a  mother,  in  dis- 
paragement of  the  legitimacy  of  her 
child,  have  been  received  in  a'question 
of  succession.  Hargrave  v.  ilargrave, 
3  C.  &  K.  701,  See  also  Haddock  v. 
Boston  etc.  R.  Co.,  3  Allen  (Mass.) 
398;  fSoodriKht  ip.  Moss.  Cowp.  591. 

S.  Greenleaf  on  Evidence,  4  103;  De- 
Haven  V,  IJeHaven,  77  Ind.  136. 

C  died  intestate  and  B  claimed  title 
as  his  nephew,  and  sought  to  introduce 
the  declaration  of  E,  who  was  a  sister 
of  his  mother,  asserting  the  marriage  of 
his  mother  with  the  brother  of  C.  It 
eld  that  such  a  declaration  was 


t   adm 


Bhowi 


that  E  was  "bv  blood  or  n 
laled"  to  the  family  of  the  intestate  C, 
whose  succession  was  in  que^lion. 
Biackhurn  v.  Crawford,  3  Wall.  (U.  S.) 
175.  Hee  also  Connecticut  Mut.  L. 
Ins.  Co.  V.  Schwenk.  98  U.  S.  <;93. 

In  Kelley  v.  McGuire,  ij;  Arlc.  c;;^, 
the  declaration  of  a  father  affirming 
the  legilimacy  of  his  children  were 
held  to  he  admissible. 

In  Northport  n.  Hale.  76  Me.  306, 
the  declaration  of  intestate's  sister 
that  the  claimant  was  the  natural  son 
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ilication  of  this  nile.^  The  English  rule  is  somewhat  strictler, 
uiring  "  the  declarations  to  be  made  by  a  declarant  shown  to 
legitimately  related  by  blood  to  the  person  to  whom  they 
te,  or  by  the  husband  or  wife  of  such  person."* .  It  is  neces- 
I  that  the  declarant's  relationship  to  the  family  should  be 
wn  by  some  proof  dehors  the  declarations.'  Slight  evidence, 
trever,  will  be  sufficient,  it  being  only  necessary  to  establish  a 
ma  facie  case,  since  the  relationship  of  the  declarant  with  the 
lily  might  be  as  difficult  to  prove  as  the  other  fact  in  contro* 

lelntetUte  was  held  to  beadmissl-  But  In  thii  country  the  declaratiom 
of  ■  deceased  father,  that  a  son  is  iUe- 

wlArattoB  of  dMMaad  MrvaaU  utd  fitimate,  have   been   received   on  the 

UW     *i" »'"*■"'•"    are     refused,  issue  of  legitimacy.   T^ter  v.  FUDderg, 

ison  V.  Lawson,  9  Moore  183.  J7  N.  H.  618 ;    Barnum  v.   Barnum,  43 

Mr.  Wharton,  in   Bpeaking  of  the  Md.  351.     And  if   the  doctrine  above 

rliik   rule,  declares  that  its  strict-  was  ever  the  law,  it  would  seem,  that 

is  owing  to  the  fact  that  in  Eng-  it  has   lost  its    force    in    the    United 

1,   where   families   adhere   to    one  States,  at  least  to  the  mother's  familj, 

from  Keneration   to   generation,  in  view  of  the  statutes  which  almost 

-where  in   that  spot  there   is,   as  all  of  the  States  have  passed,  modify- 

ineral    rule  an    ample    supplj  of  ing  the  common  law  status  of  a  bas* 

id    relations    from    whom    familj  tard,  so  as  to  make  his  mother's  famllj 

Itions   can  be    drawn.  It   maj   be  his.     See  Bastardy,  vol.3,  p.  139. 

table  enough  that,  as  the  declara-  >.  1   Whart.  on  Ev.  (3rd   ed.),  j  318; 

Bof  such  blood  relations  areatUin-  I   Taylor  on  Ev.,  J   640;    Rex   v.  Alt 

,  thej  must,  as  being  more  likelj  Saints,  7  B.  &  C.  7^1  Davies  v.  Mot- 

yt   accurate,   exclude  declarations  gan,  i  C.  &  J.  591;  Atty.  Gen.  ij.  Koh- 

1   persons   more   remote;   but,  he  ler,  9  H.  L..  (Ao;  Dike  v.   Williams,  a 

I,    that    in    this    country  the  rule  Sw.  &  Tr.  491;  Banburj  Peerage  Case, 

lid  be;  relaxed  in  proportion  to  the  a  Selw.  N.  P.  764;   Doe  v.  Randall,  % 

reein  which,  from  the  scattering  of  M,  &F.34;  Blackburn  f.  Crawford,  j 

ilies  in  new  settleipents,  such  dec-  Wall.  (U.  S.)   175;  Monkton  v.  Atty. 

tions  of   blood    relatione    become  Gen.,   3    Rust.   &   Myl.  ij6,  \V}\  The 

;tainable.  1  Whart.  on  Ev.  [3rd  ed.),  Berkley  Peerage,  4  Camp.  419;  Plant  o. 

S,     And  this  view  is  supported  in  Taylor,  7  H,  &  N.  111;  Northport  v, 

Ler  V.  Montgomery,   2   Tenn.  Ch.  Hale,  76  Me.  306;  Thompson  i-.  Wol^ 

See  also  Banert  v.  Day,  3  Wash,  8  Oregon  455;  Green   v.   Norment,   5 

S.)  343;  Boudereau  i>.  Montgomery,  Mackcy  (D.  C.)  So.     See  also  Emerson 

ash.(U.S.)i86;]ackBon».Cooley,  'v.  While,39  N.   H.  482;   Chapman   v. 

ins.{N.Y.)ii8;  Pegram  1/.  Isabell,  Chapman,  3  Conn.  347. 

en.   ft   M.   (Va.)   193;   Walkup  f.  BtUUoiLitklp  BatVMn  Two  Soppoaed 

:t,  5  Har.  &  J,  (Md.)  si.  BnweliM  of  a  FMI1II7. — If  the  question 

Stephen's  Dig.  of   Evidence,  artl-  be  whether    any   or  what  relationship 

""    Shrewsbury   Peerage  Case,  7  subsists    between    the    two    supposed 

6;   Fred   Albin's  Case,  L.   R.,  branches  of  the  same  family,  it  is  only 

of  L.  Sc.  183 ;  HitchingB  v.  Hurd-  neceasarv  to  establish  the  connection  of 

L.   R.,  3  P.  &   N.  146;    Smith  v,  the   decfarant   with   either  branch.      I 

belt,  L,  R„  I  P.  &  N.  354.  Taylor  Ev.  (Text  Book   Series),  \  640, 

latardi.— So  under  the  English  rule  cit%ne  Monkton  v.  Att  Gen.,  3  Russ.  & 

IS  been  held  more  than  once,  that  M.  (Eng.)  157;  Smith  *.  Tibbitt,  t  L. 

stard's  declarations  as  to  the  pedi-  R.  P.,  &  D.  354. 

!   of  his   putative  family,   or,  con-  Or  the  propoeitton   may   be  put  in 

ely,  the  declarations  of  a  member  of  this    manner;    Where,   in   a   pedigree 

family,  as  to  a  bastard,  are  not  ad-  case,  the  object  Is  to  connect  A  with  C,   _ 

llble.  This  is  a  logical  outcome  of  after  proving  that  B,  a  deceased  person, 

strictness  of  the  rule,  as  a  bastard  is  related  to  A,  it  is  competent  to  give 

no  family.     Doe  v.  Barton,  3   M.  in  evidence  declarations  by  B  in  which 

ob.  18;  Doe  V.  Davies,  to  P.  B.  314 ;  he  claimed  relationship  with  C.    Monk- 

ipln  V.  Ooglloal,  3  Sw.  &  Tr.  44.  ton  v.  Att  Gen.,  a  Rust.  &  M.  (Eng.) 
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■CK  al*o  Att,  Gen.  «.  Kohler,  9  Hon*  m  to  HI*  Own  Famllr. — While  thU 

Caa.  (Eng.)  653.     And  Seller  «.  rule  has  not  been  controverted  where 

105  Ph.  St.  577,  where  the  au-  It  iwaa  sought  to  set  up  some  right  de- 

'B   upon   this  question    are    ex-  rived  through  the  declarant  and  to  es- 

eiy  discusted.  Cabliah  that  right  bj  his  own  statement! 

tton  T.  AU  J.  0«ii.  DUtlnfnlalwd. —  as    to   the  pedigree  of   the    family   of 

.ckburn   V.   Crawford,  70  U.  S.  which  he  claimed  to  be  »  member,  b.^j't 

e  claimanta  sought  to  establish  where  a  claimant  seeks  to  establish  nil 

rriage  of  their  mother,  Elizabeth  right  to  the  estate  of  a  decedent,  and, 

,  with  Thomas  B.  Crawford,  the  in  order  to  do  that,  seelu  Co  introduce 

-  of  the  intestate,  David  Craw-  the  declarations  of  his  (the  clairnant't) 

id  tb  do  this  introduced  the  dec-  father     that     the     decedent     was    hi* 

I  of  Sarah  Evans,  to  the  effect  brother,  it  Is  neceisarj  that  he  should' 

ere  had  been  such  a  marriage,  first    make    some    proof   A^m     other 

shown  alimitde  that  Sarah  Evans  sources  that  Che  declarant  fa  what  he 

isler  of  claimant's  mother,  and  claims   to  be,  1.  c,  a  member  of  the 

le  had    been  several  jears    de-  family  Jn  queGtion,     But  when  the  case 

The    court   distiaguished   the  Is  reversed  and  the  plaintiff  is  seeking 

-om  that  of  Monkton  v.   Attj.,  to  reach  the  estate  of  the  declarant  bj 

Russ.  &  M.  1^6,  saj'ing:  "It  Is  evidence  of  what  he  (the  declarant} 
I  \>j  the  defendants  in  error,  aaid  with  reference  to  his  familj  and 
Ihe  Buthoritj  of  Monkton  ti.  kindred,  the  rtile  is  more  questionable. 
3en.,  3  Rush.  &  M.  156,  that  It  In  Wise  v.  Winn,  59  Miss.  590,  one 
Ecient  to  show  the  relationship  Charles  Wise,  who  had  lived  in  Missis- 
declarant  to  Eliiabeth  Ta/lor.  lippi  for  forty  years  and  whose  ante- 
underitand  that  case,  it  ha&  no  cedents  were  entirely  unknown,  died 
tlon  to  the  point  under  consid-  Intestate.  His  supposed  heirs  at  law 
None  of  the  writers  on  the  proved  that  Ihe^  were  the  children  of 
evidence  have  given  it  so  wide  a  one  Thomas  Wise  of  A,  Va.;  that  their 

Hubback  thus  states  the  prin-  father  had  a  younger  brother  Charles, 

rhich  it  decides:  'It  Is  sufficient  who  left  that   State   forty  years   pre- 

;  declarant  be  connected  by  ei-  viously;  nothing  had  been  heard  of  him 

evidence  with  one  branch  of  the  since;   they  then   sought   to   introduce 


jchlng  which  his  declaration  is  the  testimony  of  two 

d.'     Lord   Brougham  himself  effect  that    Charles    Wise,   whose   ea- 

that  case:    'I    entirely    agree  tate   was   In   question,   had   told   them 

1   order  to  admit   hearsay   evi-  that   he  had  a  brother  Thomas,    who 

in   pedigree,  you  must,  by  evI-  lived    in    A,    Va..   and  that    he  him- 

Ithort  the  declarations,  connect  self  had   lived   there.    The  court  held 

rsons    making    them    with    the  that  these  declarations  were  admissibie, 

To  say  that  you  cannot  prove  saying:  "It  is  quite  clear  that  I  cannot 

larations  of  A,  who  la  proved  to  establish  my  right  to  share  In  the  estaie 

lalion  by  blood  of  B,  touching  of  A,  by  proof  alone  of  the  fact  that 

atlonship   of  B   with  C,  unless  my  father  declared  in  hb  lifetime  that 

ic  first  connected  him  with  C,  is  A  was  his  brother,  but  may  I  not  do  so 

jsition   which   has   no   warrant,  by  showing  that  A  himself  so  declared? 

in    the    principle   upon    which  Upon  this  question  we  find  a  singular 

'is    let    in,   or   in   the   decided  dearth  of  authorities.     InAdlev.  Com- 

If  it  had  been  proved  by  Inde-  monwealth,  15  Gratt.  (Va.)  713,  a  case 

t   testimony   that   Sarah   Evans  strikingly  like  this  In  all  its  features, 

ated  by  blood  to  any  branch  of  testimony  of   this  character  seems    to 

lily  of  David  Crawford,  and  tier  have  been  admitted  without  objection, 

tions  had  been  offered  to  prove  and  so  also  In  Cuddy  v.  Brown,  78  111. 

latlonship    of    another     person  415.      In    Moffit   v.    Witherspoon,    10 

g.  or  claimed  to  belong  also  to  Ired.    (N.    Car.)     185,     persons     who 

nlly,  this  caae  would  be  In  point  claimed  to  be  the  nephews  and  nieces 

!  declaration  of  Sarah  Evans,  of-  of  Mrs.  Donahoe,  In  an  ejectment  suit 

o  prove  that  her  sister  was  con-  brought  after  herdeathtorccovercertain 

by  njarrtage  with  a  member  of  real  estate  belonging  to  her  during  her 

mily,   was    neither   within    the  life,  were  permitted  toprove  that  ahe  had 

le  nor  the  language  of  that  au-  declared,  many  years  before  her  death, 

"  that  the  mother  of  the  plaintiff's  .waa 

DMiUft-  her  only  sister,  and  no  other  proof  of 

an 
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versy.*  Nor  is  it  necessary  that  the  degree  of  relationship  ex- 
isting between  the  declarant-  and  the  person  in  question  should 
be  made  out.  It  is  enough  if  some  relationship  is  shown  ;^  and 
it  is  for  the  judge  to  decide  whether  the  relationship  is  es- 
tablished.' 

The  declarant  being  otherwise  properly  qualified,  it  is  no 
*  objection  to  his  declaration  "  that  it  is  hearsay  upon  hearsay/' 
provided  that  all  the  declarations  are  within  the  family,*  and  even 
general  repute  in  the  family,  proved  by  the  testimony  ^pf  a  sur- 
viving member  is  considered  as  falling  within  the  rule.^  Where 
one  has  been  connected  with  a  family  by  marriage,  which  con- 
nection is  severed  by  death,  his  declarations  subsequently  made 
are  admissible.® 

{d)  Declarant  Must  Be  Dead.— All  the  authorities  agree  that 
the  relation  whose  declarations  are  sought  to  be  introduced  must 
be  dead.''    Yet,  such  declarations,  if  the  declarant  be  deceased. 


heirship  than  this  seems  to  have  been  6.  i  Greenleaf  on  Evidence  (14  ed.)» 

offered.    In  Shields  v^  Boucler,  i  DeG.  §   103;   i    Taylor  on    Evidence   (Text 

ISc   Sm.  40,  Sir    Knight    Bruce  ex-  Book  Series),  §  639;  Doe  v.  Griffin,  15 

pressed  the  strong  conviction  that  in  a  East  293;  American  etc.  Co.  v.  Rosen* 

controversy  purely  genealogical  decla-  agle,  77  Pa.  St.  516;  Setler  v.  Gehr,  150 

rations  made  by  a  deceased  person,  as  Pa.  St.  577;  Bamum  v.  Barnum,  43  Md. 

to  where  he  or  his  family  came  from,  of  351;  Jewell  v.  Jewell,  1   How.  (0.  S.) 

what  place  his  father  was  designated,  319;  Webb  v.  Richardson,  42  Vt.  465; 

and     what    occupation     he    followed.  Van  Syckel  v.  Gibson,  40  Mich.  170; 

would    be  admissible,   and    might    be  Eaton  v,  Tallmage,  34  Wis.  317.    See 

most  material  evidence  for  the  purpose  also  Copes  v.  Pearce,  7  Gill  (Md.)  347; 

of  identifying  and  individualizing  the  Clements  v.  Hunt,  i  Jones  (N.  Car.) 

person  and  family  under  discussion.  400;  Proctor  y.  Bigelow,  38  Mich.  383; 

Independently  of  these  or  of  any  au-  Watson  v.  Brewster,  i   Pa.  St.  385. 

thoritles,  we   think  eM   necessitate   ret  Reputation  in  the  family  is  equall/ 

and  as  a  matter  of  common  sense,  that  admissible   with  direct  statements   by 

declarations  such  as  were  offered  here  deceased  members.    Morgan  v,  Pumell, 

and  under  the  circumstances  here  ex*  4  Hawks  (N.  Car.)  95. 

isting,  should    always  be   received  in  Thus  a  witness  may   state  his  own 


evidence." 

1.  I  Wharton  on  Evidence  (3rd  ed.), 
$318;  Fulkerson  v.  Holmes,  117  U.  S. 
597;  Vowles  V.  Young,  13  Ves.  1^7; 
Monkton  v,  Atty.  Gen.,  3  Kuss.  &  M. 

'57- 

2.  Best  Pr.  Ev.  498,  N.  C. 

I  Taylor's  Ev.,  §  640,  citing  Vowles 
V.  Young,  13  Ves.  147. 


age.  Pearce  v.  Kyzer,  16  Lea  (Tenn.) 
C3i;  57  Am.  Rep.  340;  State  v.  Cahi,  9 
w.  Va.  559,  570;  Cheever  v,  Congdon, 
x^  Mich.  96;  Morrison  v.  Emsley,  53 
Mich.  564;  Commonwealth  v,  Steven- 
son, 143  Mass.  466. 

6.  Vowles  V,  Young,  13  Ves.  140; 
Doe  V.  Harvey,  Rv.  &  M.  397.  Unless, 
it  would  seem,  it  should  appear  that  the 


8.  Best  Pr.  Ev.  (Am.  ed.)  498,  N.  C.  information  detailed  was  received  since 

Setler  v,  Gehr,  105  Pa.  St.  577;  51  Am.  the  severance  of  his  connection  with 

Rep.  314.  the  family,     i  Wharton's  Evidence  317. 

Even  where  the  question-is  the  same  In  Vowles  v.  Young,  13  Ves.  140,  the 

with  that  on  which  the  jury  are  to  pass,  court    presumed    that    the   knowledge 

Doe  V.  Davies,  10  Q^B.  3*33.  must  have  been  obtained  VB'hile  the  de- 

4.  Taylor  on   Evidence  (Text  Book  clarant  was  a  member  of  the  family  in 

Series),  §  639;  Doe  v.  Randall,  3  M.  &  question,     i  Taylor's    Evidence  (Text 

P.  30;  Monkton  v,  Atty."  Gen.,  3  Russ.  Book  Series^,  §  574. 

&  M.  165;  Elliott  V.  Piersol,  i  Pet  (U.  7.  i  Whart.,  §  315;  i  Taylor,  §  641; 

S.)  338;  Davies  v,  Lowndes,  6  Man.  &  i  Greenl.,  §  103;  Pendrill  v,  Pendrill,  2 

Gr.535;  Strickland  v,  Poole,  i  Dall.  (U.  Str.  934;  Butler  v.  Meuntgarrett,  7  IL 

S.)  14.  L.    Cas.   633;    Stegall    v.    StegmlU  a 
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Qwdifleatioiii* 


ot  excluded  by  the  fact  that  living  members  of  the  same 
family  can  be  examined  on  the  same  point.* 

(^^r)  Lis  Mota — Interest. — The  declarations  must  be  ante 
^it^TTz  motam,*  Though  it  seems  that  a  declaration  made  with 
tUe     express  purpose  of  preventing  disputes  will  be  admissible.' 

^»*odc.   (U.  S.)  256;  White  v.  Strather,    the  controversy    preliminary   to  it  is 
Ij    >A.la.  720;  GreeiUear  v.  Dubuque  R.    begun,  the  declaration  will  l>e  inadmis- 


1 


^-»    30  Iowa  301;  Mooers  v.  Bunker, 
'^     >4-    H.  420;     Robinson   v.   Blake- 
^3^^    ^    Rich.  (S.  Cat.)  586.     See  also 
^u^^ert  V.  Hertzog.  4  Pa.  St.  145;  Car 
en  V.  Poorman,   10  Watts  (Pa.) 


% 


^. 


In 


Bible.'  Butler   v,   Mountgarrett,   7    H. 
L.  Cas.  633.  / 

"In  the  cases  cited  above  it  is  some- 
times said  that  such  declaratipns  must 
be  ante  litem  motam;  and  so  has  it 
been  expressly  ruled  in  the  English 
courts   of  last   resort.     Yet,  especially 


^^ji  ^11  Irish  case,  where,  in  order  to  es- 

^r     ^*^   a   Scotch   marriage,  a  relative  in  view  of  the  recent  statutes  admitting 

^V^J^^    supposed    husband    had    been  parties  as  witnesses,  it  is  hard  to  see 

V^  ^^    at  the  trial  what  she  had  heard  why  the  suspicion  of  concoction,  im- 

^mX^^^f^^  subject  from   members  of  the  putable    to     declarations     post    litem 

A»^  ^y,   her  answer  was  held  by   the  motam^  should  not  be  left   to  the   de- 

V^"^^  of  error  to  have  been  rightly  re-  termination    of    the  jury.    There  are 

\tctcd  on  the  ground  that  the  question  some   pedigree    cases   so    old,   that    if 

had  not   been   limited    to    statements  declarations  of  deceased  persons  con* 

made  by  deceased  relatives.     Butler  v.  cerning  them  be  received  at  all,  such 

Mountgarrett,  6  Ir.,  L.  R.,  N.  S.  77;   7  declarations  must  be  ^ost  litem  motam^ 

H.  L.  Cas.  633.  nor  is  it  always  possible  to   determine 

1.  I  Whart  §  215;  2  Taylor  on  Ev.  where  the  suspicion  in  question  begins. 
577;  Ph.  on  Ev.  212;  Pearson  v.  Pear-  A  dispute  about  legitimacy,  for  in- 
son,  46  Cal.  633.  stance,   of\en   agitates    and    divides    a 

2.  I  Taylor's  Ev.,  ^577;  Caujolle  v.  family  as  effectively  before  suit  brought 
Fcrrie,  26  Barb.  (N.  Y.)  127;  Elliot  v,  as  afterwards;  and  if  conflicts  of  this 
Pearl,  10  Pet.  (U.  S.)  412;  Morgan  v.  class  should  exclude  evidence  in  any 
Pemell,  4  Hawks  (N.  Car.)  9^;  Butler  case,  it  should  exclude  it  in  all  cases. 
V.  Mountgarrett,  7  H.  L.  Cas.  633;  Nor  should  it  be  forgotten  that  even 
Bamet  v.  Day,  3  Wash.  (U.  S.)  243;  where  the  declaration  is  ante  litem 
Gee  V.  Ward,  7  E.  &  B.  509.  See  motam,  the  person  who  undertakes  to 
also  De  Haven  v.  De  Haven,  77  Ind.  recollect  and  repeat  it  does  so  ^osi 
237.  litem  motam,  and   the  evidence   takes 

The  phrase  ante  litem  motam   is,  it  shape,   therefore,  under  the  influences 

seems,   to  be    translated    "before    the  which  are  declared  fatal  to  its   recep- 

arising  of  actual  controversy"  on  the  tion.     The  better  view  is  to  apply  the 

point  covered  by  the  declaration.     By  test  ante  litem  motam  lenientlv,  even  if 

Roman  law  lis  mota  was  the  beginning  under  the  new  statutes  it  still   exists; 

of  the  trial.     The  common  law  appar-  for  the  reason  that  while  i%  may  shut 

cntly  includes  in  the  phrase  the  con-  out  much  reliable  evidence,  it  does  not 

troversy     wWch    culminates    in    such  shut  out  much  that  is  unreliable;  and 

actual   litigation,  but,  semble,  it  does  to   increase  the  scrutiny  to  which,  on 

not  include  the  mere  existence  of  the  the  question  of  credibility,  we  should 

state  of  facts  which  render  such  con-  subject   the    declarations  of   deceased 

troversy  a  thing  naturally  to  be  appre-  relatives,  declarations   which   in  many 

bended,     i    Greenl.  Ev.,  §    104,   note,  cases  are  steeped  in  family  pride,  and 

131-134;  I  Whart.,  ^§  193,  2 1  J.  in  few   cases  are  made  free  from   the 

It  is  the  beginning  of  the  dispute  in-  prejudices  of  family  contention,  if  not- 

volving  the  very  point  in  quesQon,  not  litigation."     i  Whart.,  §  213. 

that  of  the  state  of  facts  from  which        8.  i   Whart.,  §  214;   Berkeley  Peer* 

the  dispute  sprang  nor  that  of  result-  age  Cas.,  4  Camp.  401.     In  which  case 

ing    litigation,  which    terminates  the  it  was  held  that  an   entry  made  in  a 

competency.     Shedden  v.  Patrick,  2  S.  book,  by  a  father,  for  the  express  pur* 

W.  iT.  R.  170.  pose  of  establishing  the  legitimacy  of 

But  it  is  not  necessary  that  a  suit  his  son,  if  the  same  should  ever  come 

•hould  havebeen  actually  instituted.    If  in  question,  was  admissible. 
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d  the  fact  that  the  declarations  are  in  direct  support  of  the 
larant's  title  will  not  exclude  them.'  Nor  will  the  mere  fact 
t  the  declarant  was  in  the  same  situation  touching  the  matter 
:ontest  with  the  party  relying  on  the  declaration,  render  such 
Jence  incompetent.*  But  the  declarations  must  not  be  made 
iously  in  the  declarant's  own  interest.'  Declarations  made  for 
purpose  of  evidence  would,  of  course,  be  incompetent.* 
/)  Pedigree  in  Issue. — It  has  been  said  "  that  such  dcclara- 
is  are  admissible  only  in  cases  in  which  the  pedigree  to  which 
y  relate  is  in  is^ue,  and  not  to  those  in  which  it  is  only  rele- 
t  to  the  issue ;  *"  but  this  rule  has  been  weakened  by  some  of 
decisions  of  the  courts  in  the  United  Slates,  and  some  author- 
i  have  declared  it  to  have  absolutely  no  force  in  this  country, 
has  it  esdaped  animadversion  even  in  Englattd^ 
.  Pomu  of  Eauny — (<a)  Oral  Declarations. — Oral  declara- 
IS  of  deceased  relations  are  clearly  admissible  with  the  qualiii- 
ons  as  stated  in  the  preceding  sections.' 

Doe  v.  Davlet,  lo  Q^B.  315.  v.  PlaJnfield,  39  Conn.  563;  Independ- 

I  Whmit.,  %  114;  MonVton  ».  At-  ence  11.  Pompton,  9  N.  J.  L.  309;  WU- 

er-Gen'l,  1  Ruib.  &  M.  160;  Pow-  mlngton  i>.  Burlington, 4  Pick.  (Maas..'' 

*_ij /..i_.j,   .c_.  u_._i —  1^^.   Aj,n„   ^_   Swansea,    116    Mass, 

I,  Wightw.  117;  Deacle  v.  Han-  «.  t  Whart.  Ev.,  306.  In  Brookfield 
,,  13  Price,  336,  137;  Freeman  v.  v.  Warren,  :6  Gray  (Ma«g.)  174,  the- 
Up*,  4  M.  &  S.  48^  491;  Davie*  f.  court  «aid:  "Some  of  the  authoritlea 
gan,  I  C.  &  J.  593;  Nicholls  v.  leem  to  limit  the  competency  of  this 
cer,  14  Eait  331;  Doe  v.  Falver,  species  of  proof  to  caaet  inhere  the 
E  M.  141,  143.  See  also  Shedden  main  eubject  of  Inquiry  relates  to  pedi- 
ittomcy-Gen't,  3  Sw.  &  T.  170.  gree,  and  where  the  existence  of  birth, 
mill:^  Walker  i>.  Beauchamp,  6  marriage  and  death  and  the  times 
fe  P.  J53;  Reilly  v.  Fitzgerald,  i  when  these  events  happened  are  put 
ry  Chan.  130-140;  Davies  v.  directly  in  Issue;  but  upon  principle  we 
■ndes,  7  Scott  N.  R.  19S;  6  M.  &  can  see  no  reason  for  such  a  limitation. 
C17.  And  see  Butler  v.  Mountgar-  If  this  evidence  is  admissible  to  prorc 
7  H.  L.  Cas.  633;  Elliot  V.  Pelrsol,  such  facts  at  all  It  Is  equally  so  in  all 
t.  ttJ.  S.)  318.  cases  whenever  they  become  legitimate 
t  WharL,  {  207.  See  also  Best's  subjects  of  judicial  inquiry  and  investi- 
4  498.  gaUon.  Mr.  Taylor  has  this  to  say  of 
)us  the  statement  by  a  deceased  the  rule:  'As  Mr.  Phillips  justly  ob- 
an  who  has  been  twice  married,  serves,  there  appears  to  be  no  founda- 
ing  to  invalidate  his  first  and  thus  tion  for  any  distinction  between  case* 
>lish  bis  second  marriage  has  been  where  a  matter  of  pedigrre  is  the  di- 
eted. Grant  v.  Tarlor,  7  H.  &  M.  rect  subject  of  inquiry  and  other  cases 
DeHaven  v.  DeHaven,  77  Ind.  where  it  occurs  incidentally.'"  Taylor 
on  Evidence,  {  5S1,  citing  1  Ph.  on 
Chapman  v.  Chapman,  3  Conn.  Evidence,  315,  note  v  See  also  Wil- 
son 11.  Brownlee,  34  Ark.  c86;  Abbott's 
Stephen  D^.  of  Evidence,  art.31;  Trial  Evidence  90,  where  the  learned 
ttudi  V.  Walters,  4  C.  ft  P- 3751  author  denies  that  the  rule  has  any 
reenleaTs  Evidence,  {  103,  note  6;  force  in  the  United  States,  citing 
ylor  on  Evidence  645;  Shield*  v.  North  Brookfield  i>.  Warren,  16  Gray 
:her,  1  De  G.  &  Sm.  40;  Smith  v.  (Mass.)  174;  Prim  v.  Stewart,  7  Tes. 
th,  L.  R„  10  Eq.  373;  I   L.  R,  178. 

\  J06;  FIk  ■o-  Wederbum,  6  Jur.        T.  t    Taylor   on    Bridence,    %    583; 

Haynes  v.  Guthrie,  139  8.  D.  818;  Crouch  v.   Hooper,  16  Beav.  1EL4,  189; 

.  Erlth,  8  Eaal  539.    See  also  Lon-  Webb  v.  Haycock,  19  Beav,  343;  Cle- 

lerrjw,  Ando»er,a8Vt.4i6;  Union  mentv.  Hunt,  I  Jones  (N.  Car.;  L.  40a 
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{6)  Famii.V  Conduct. — Family  conduct,  such  as  the  taCit 
recognition  of  relationship,  and  the  disposition  and  devolution  of 
property,  is  admissible  evidence  from  which  the  opinion  and  belief 
of  the  family  may  be  inferred.  Thus  it  was  said,  **  if  the  father  is 
proved  to  have  brought  up  the  party  as  his  legitimate  son,  this 
amounts  to  a  daily  assertion  that  the  son  is  legitimate."* 

(c)  Family  Records— Entries  in  Bibles — Correspond- 
ENCE,  ETC. — Entries  made  by  a  parent  of  by  a  relation  in 
Bibles,*  prayer-books,'  missals,*  almanacs,*  or  indeed  in  any 
other  book,  document,  or  paper,®  are  all  admissible  to  show  facts 

Such  declarations  are  seldom  enti-  lone  ago  that  living  witnesses  ac* 
tied  to  any  great  weight;  for  not  only  quainted  with  their  ancestors  cannot  be 
are  they  generally  sought  to  be  estab-  found,  it  may  be  presumed  that  their 
lished  by  connections  of  the  family  or  parents  were  married.  Green  v.  Nor- 
other  persons  interested  in  the  result  ment,  5  Mackey  (D.  C.)  80. 
of  the  litigation,  but  they  are  often  re-  Again  if  the  question  be  whether  a 
corded  or  remembered  for  the  first  person  from  whom  the  claimant  traces 
time  after  the  contest  has  arisen.  In  his  descent  was  the  son  of  a  particular 
these  cases  the  court  necessarily  runs  testator,  the  fact  that  all  members  of 
considerable  risk  of  being  deceived  by  the  family  appear  to  have  been  men- 
deliberate  falsehood,  for  it  is  obviously  tioned  in  the  will,  but  that  no  notice  is 
difficult,  not  to  say  impossible,  to  con-  taken  of  such  a  person,  is  strong  evi- 
vict  a  witness  of  penury,  in  narrating  dence  to  show  that  he  was  not  the  son, 
what  he  alleges  that  he  heard  in  a  con-  or,  at  least,  that  he  had  died  without 
versation  with  a  deceased  person,  issue  before  the  date  of  the  will,  i 
And,  even  assuming  that  the  sincerity  Taylor  Ev.,  ^  5^4;  Tracy  Peer.,  10  CI. 
of  the  witness  cannot  reasonably  be  &  Fin.  100;  Robinson  v.  Attorney- 
doubted,  it  often  happens  that  little  ri-  GenM,  10  CI.  &  Fin.  498-500. 
liancc  can  be  placed  on  the  accuracy  And  where  the  object  be  to  prove 
of  his  testimony;  for  men  without  de-  that  a  man  left  no  children  the  pro- 
libcrately  intending  to  falsify  facts,  are  duction  of  his  will  of  which  no  notice 
extremely  prone  to  believe  what  they  is  taken  of  his  family,  and  bv  which 
wish,  and  to  confound  what  they  be-  his  property  is  bequeathed  to  strangers 
lieve  with  what  they  have  heard,  and  or  collateral  relations,  is  cogent  evi- 
ascribe  to  memory  what  is  merely  the  dence  of  having  died  childless.  Hun- 
result  of  imagination,  i  Taylor  on  gate  v,  Gascoyne,  2  Ph.  25;  De  Ross 
Evidence,  §  583;  citing  Romely  M.  R.,  Peer.,  2  Cowp.*  540. 
in  'Crouch  v.  Hooper,  16  Beav.  iSj.,  •  The  fact  that  the  son  took  the  name 
189.  See  also  as  to  the  weight  of  such  of  a  person  with  whom  his  mother,  at 
oral  declarations  the  opinion  of  Lang-  the  time  of  his  birth,  lived  in  a  state  of 
dale.  M.  R.,  in  Johnston  v,  Todd,  5  adultery,  which  name  he  and  his  de- 
^av.  599.                         ^  scendants   ever  after  retained,  consti- 

1.  Mansfield,     C.    J.,'    in     Berkeley  tutes  **a  very  strong  family  recognition 

Peerage  Case,  4  Camp.  413;  i  Greenl.  of  his  illegitimacy .*°  Goodright  v.  Saul, 

Ev.,  ^  106;  I  Taylor  Ev.,  ^  649;  Morris  4  T.  R.  356. 

V.  Davies,  5  CI.  &  Fin.  163,  241;  Ban-  So  a  marked  difference  in  the  treat- 
bury  Peer.,  i  Sim.  &  St.  1^3;  Rex  v,  ment  of  the  bastard  and  the  legitimate 
Mansfield,  i  Q^  B.  444;  T^ownshend  children  is  a  fact  for  consideration. 
Peer.,  10  CI.  &  Fin.  289;  Atchly  v.  Murray  v.  Milner,  12  Ch.  D.  845. 
Sp"gg»  33  L.  J.,  Ch.  345;  Hargrave  v,  2.  Berkeley  Peer.  Cases,  4  Camp. 
Hargravc^2  C.  &  Kir.  701.  401;  Lewis  v.  Marshall,  5  Pet.  (U.  S.) 

The  declarations  of  a  person,  since  470,  476;   Watson  v.  Brewster,    i    Pa. 

deceased,  that   he   was   going  to   visit  St.  381. 

8.  Leigh  Peer.  Cases,  Pr.  Min.   310. 
4.  Slane  Peer.  Cases,  5  CI.  &  Fin.  41. 
6.  Herbert  v,  Tuckal,  T.  Ray  84. 
6.  Jackson  v.  Cooley,  8  Johns.  (N. 

Where  it  is  shown  that  two  persons  Y.)  128,  131;   Douglas  v,  Saunderson, 

recognized  one  another  as  brothers  so  2  Dall.    (U.    S.)    116;   Carskadden   v. 
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his  relatives  at  such  a  place  have  been 
held  admissible  to  show  that  the  family 
had  relatives  there.  Rishton  v.  Nes- 
bitt,  2  Moo.  &  R.  554. 
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£  PEDIGREE.  TmMofHMtMy. 

ich  constitute  pedigree.'  Entries  in  a  family  Bible  or  Testa- 
nt  will  be  admissible,  even  without  proof  that  they  have  been 
de  by  a  relative ;  for  as  the  book  is  the  ordinary  register  of 
lilies,  and  is  usually  accessible  to  all  its  members,  the  presump- 
n  is  that  the  whole  family,  more  or  less,  have  adopted  the 
ries  contained  in  it  and  have  thereby  given  them  authenticity.' 
is  presumption,  however,  will  not  prevail  in  favor  of  any  entry 
my  other  book,  however  religious  its  character  may  be,  but 
lof  must  be  given  either  that  the  entry  was  made  by  some 
mber  of  the  family,  or  that  it  was  acknowledged  by  a  relative 
a  correct  family  memorial.'  The  correspondence  of  deceased 
mbers  of  the  family*  will  be  received  on  proof  of  the  hand- 
ting,'  as  will  the  recitals  of  any  marriage  settlements*  and 
ler  family  deeds,*  descriptions  in  wills^  and  the  like. 
a  regard  to  recitals  of  pedigree  in  bills  and  answers  in  chan> 
y,  a  distinction  has  been  taken  between  those  facts  which  are 

rtnan,   lo  WatU  (Pa.)   83;  CoUln«  provided    the    deedt    come    from   the 

jranthAm,   ta    Ind.   440  i   Clara   v.  proper  cuitod}' and  are  proved,  or  maf 

:11, 1  Cranch  (C.  C.)  iaS.  from   age,  be  presumed   to  have   beea 

I  Tajtor  on  Evidence,  4  585.     See  executed  by  «ome  member  of  the  family 

caeet  cited  above  and  in  this  tec-  to   wliich  the  statctnentt    referred.     1 
Taylor  Ev.  i;86  and  case*  cited;  but  the 

Berlcelej   Peer.     Cases,  4    Camp,  execution  of  the  deed  bj  a  relation   ii 

;  Monkton   v.   Attorney -General,  3  an   indlspentable  requiilte;  and,  there- 

11.  &  M.   162;   Hubbard  v.  Lees,  i  fore,  where  an  Indenture  of  alignment 

it.,  Exch.  155;  4  H.  &  C.  41S,  which  recited  that  the  assignee  was  a 

1    Taylor    on    Evidence,    J    585;  son   of  certain   parties,   wa<    executed 

cy  Peer.  Cases,  10  CI.  &  Fin.   loo;  alone  by  the  assignor,  who  was  not  a 

wford   &    Lindsay   Peer.   Cases,  2  member  of  the  family,  it  was  rejected. 

L.  558,560;  Hood  !>.  Beauchamp,  8  Slaney  t'.  Wade,  t  My].  4  Cr.  338.     See 

I.  16:  Carkshadden  v.  Poorman,  10  also  Fort  v.  Clark,  i   Ru««.  601;  Jack- 

tts  (Pa.)  82.  son  V.  Cooley,  8  Johns.   (N.  Y.)   118; 

Huntington     Peer.,     Atty.     Gen,  Jackson  v.   RusseH,  4  Wend.  (N.  Y.) 

I.  357;  Kidney  v.  Cockbury.  j  Russ.  543;  Keller  v.  NuU,  5  5.  &   R.  (Pa.) 

t.  168;   Leigh  Peer.  Pr.  Min.,  pt.  j,  151. 

.40;  Hastings   Peer.  Pr.   Min.   106.  A  deed  sixty  yean  old,  admissible  as 

also   Butler  v.  Ganett,  6  Ir.  L.  R.,  an  ancient  deed,  'contained   recitals  to 

S.  77;  7  H.  L.  633.  the  effect  that  a  former  owner  of  the 

I  Taylor's  Ev.,  Ij  j86;  Marshraont  land  died  Intestate,  and  that  the  grantor 

r.    Pr.    Min.    34J,   353.     See    also  was  his  only  son  and  heir.     Held,  that 

th     Peer.    Pr.  Min.   lOj.     But   see  the   reciUls   were    admissible    on    the 

>hard     V.     Lees,  •  L.     R.,     i     Ex.  question    of    pedigree.     Fulkerson    v. 
117  U.S.   " 


Neal  V.  Wilding,  3  Str.  iii;i;  De  «.  t   Taylor   Ev..  *  ?86;  Vullieny  r. 

s  Peer,  1  Coop.  ;4i,  541;  Chandos  Husklsson,   3  Y.   &   C.   Exr.   83;    De 

r.   Pr.  Min.  37;  Stafford  Peer.  Pr.  Ross   Peer.,    3    Coop.   540;  Russell  v. 

I.   no;   Zouch  Peer.  Pr.  Min.  276;  Jackson,  33  Wend.  (N.  Y.)  377;  Pear- 

e  Peer.  Pr.  Min.    116;   Van  Bury  son  v.  Pearson,  46  Cal.  677;  Blackburn 

r.  Pr.  Min.  6,  117;   Baui  Peer.  Pr.  v.  Crawford,  70  U.  S.  175- 

I.  44;   Huntley   Peer.   Pr.  Min.  15;  Even  a  canceled  will,  which  did  not 

icommon  Peer.  Pr.  Min.  36.  appear  to  have  been  acted   upon,   has 

Smith  V.  Tibbot,   i   L.  R.,   P.  &  been    admitted    on   proof  that  it   was 

{54;  Schaeff  V.  Keener,  64  Pa.  St.  found  among  the  papers  of  a  descend- 
ant of  the  testator,  who  seemed  to  have 

o  recitals  of  descent  and   descrip-  kept  it  as  containing  statements  rcla- 

i«  of  parties  In  deeds  or  other  than  tlve  to  the  family.     Doe  v.  Pembrook, 

Ity  inttnimenta  will    be    received,  1 1  East  504. 
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not  in  dispute  and  those  which  are  in  controversy,  the  former 
tteing  admitted,  the  latter  excluded.* 

id)  Inscriptions.  — Inscriptions-  on  tomb-stones,*  coffin- 
plates,'  mural  monuments,*  family  portraits,*  engravings  on 
rings.*  hatchments,'  charts  of  pedigree, »  and  the  lik^:,  are  also  ad- 
missible.  Those  which  are  proved  to  have  been  made  by  or  under 
the  direction  of  a  deceased  relative  are  admitted  as  his  declara- 
tions, but  if  they  have  been  publicly  exhibited,  and  may  there- 
fore be  supposed  to  have  been  well  known  to  the  family,  their 
publicity  supplies  any  defect  of  proof  that  they  were  declarations 
o(  deceased  members  of  the  family,  and  they  are  admitted  on  the 
ground  of  tacit  and  common  assent.*  Mural  and  other  funeral 
inscriptions  are  provable  by  copies  or  other  secondary  evidence. 
Their  value  as  evidence  depends  much  on  the  authority  under 
ivhich  they  are  set  up,  and  on  the  distance  of  time  between  their 
erection  and  the  events  which  they  commemorate."* 

I.  1  Greenlears   Evidence.  ^   104;   i  R.  16^.     See  also   Vowles   v.   Young, 

Ph.Eiidcnce,  ^J  iig  220.  anj  aiithori-  13  Ves.  11;^;  North  Brookfield  v.  War- 

tifs  there  cited.     1  Taylor's  Evidence,  ren.  16  Gray   (Mass.)  174;  Eastman  v. 

i  S86;   De   Roos  Peer.,  2   Cowp.    543,  Martin,  19  S.'.  H.  153;  Hislam  v.  Cron. 

Sft;  Goodriglit  V.   Moss,  2  Cowp.  ^91.  19  W.  R.  968. 

Ex    parte    affidavits    made    several        10.  I  Greenleafs  Evidence,  5   lo^;    i 

rears    liefore     !o    prove    pedigree    by  Tailor's   Evidence,   §  585;    i    Phillips 

official  requirement,  and   prior  to  anj  Evidence,  l/  222. 

'•'  mo/a,    are     admissible.     Hurst   v.        Armorial  BeMlagB.— An  ancient  pedl- 

lones,  I  Wall.  Jr.  (C.  C.)  373.  gree  purporting  to  have  tieen  collected 

Similar  recitals  in  old  bills  In  equity  from   history  as   well    as    from    other 

ire,  it  seems  from   the   English  cases,  sources  was   held  admissible,  at   least 

iluays  inadmJGsible,  ax  these   last   are  to  show  Che  relationship  of  persong  de- 

'fgirded  as    mere    flouriehes    by    the  scribed   by   the   framer  as  living,  and 

Ifaughtsmen.     Boileau   v.    Rutland,  a  therefore  to  be  presumed  as  known  to 

E<ch.   678,     per    Parke,    B.,   cilinff  him.     Davies  t.  Lowndes,  7   Scott,   N. 

Barder    Peer.   Gas.,   1   Selden   N,   PT,  R.  14'.     Armorial   bearinf,'8  proved  to 

fSS  (loth  ed.)     These  cases  appear  to  have  existed  while  the  heralds  had  the 

Jvernile  Tavlor  v.  Cole,  7  T,  R.  9  n.  power  to  punish   usurpations    possess 

^».  I    Taylor's    Evidence,    f    587;    I  an  official  weight  and  credit.     But  this 

iircenleafs  Evidence,  ^  105;  MonktoD  authority  is  thought  to  no  longer  exist 

1;.  Attomey-Gen'l,  J  Russ.  &  Myi.  163;  In   En eiand.  and  of  course   has  never 

joodright  V.  Moss.  1  Cowp,  ^94.  existed  in  this  country;  and,  at  present, 

1.  Ciiandos     Peer.,    Pr.     Min.      10;  they  amount  to  no  more  than  family 

Rokchv  Peer.,  Pr.  Min.  4;  Lovat  Peer-  declarations.      Greenleaf    on     Ev„    6 

PNMin-77.  ios,n.  I. 

*  Slaney  v.  Wade,  I  Myl.  &  Cr.  They  are  admissible  incases  of  pedi- 
l3S;De  Roos   Peer.,  2  Cowri.  (144,  54.;.  gree;   notonly  as  tending  to  prove  that 

•  Camoves  Peer.,  6  CI.  &  Fin.  801.  Hic  person  who  assumed  them  was  of 
I.  Vowles  V.  Young,  13  Ves.  144.  Ihe  family  to  which  they  of  right  be- 
I.  H ungate   v,  Gascoigne,   z   Cowp.    longed,  but  as  illustrating  the  particular 

l'4-  branch    from   which    the    descent   was 

>.  Monklon  *.  Attorney -Gen'l,  a  claimed,  or  as  showing,  by  the  impal- 
Huss.  &  Myl.  163  :  Goodright  p  .Moss,  '"g*  or  quarterings,  the  nature  of  the 
'Cowp,  594;  North  Brookfield  t.  'blazonry,  or  the  Oiape  of  the  shield, 
barren,  16  Gray  (Mass.)  174.  what  families  were  allied  by  marriage, 

».  ■    Taylor's    Evidence,    (    587:1     or  what  membersof  (hefam'ily  wercde- 
UrferleaPs  Evidence,  ^  ro^ ;  Monkton     scended  from  an  illegitimate'  stock,  or 
»■  Attorney-Gen'l,   1    Russ.   &    Myl.     "ere   maidens,   widows,  or   heirtsses. 
'63;    Davies  v.  Loundea,  7  Scolt  N.     Taylor  on  Evidence,  ^  657. 
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initliiii.       PEDIS  POSSESSIO—PEER— PENAL. 

PEDIS  P0SSES8I0. — A  foothold;  an  actual  possession.  Tocon- 
tute  adverse  possession;  there  must  be  pedis  possessio,  or  a  sub- 
intial  inclosure.* 

PEDDLER. — See  Hawkers  and  Peddlers,  vol.  9.  p.  307. 
PEER. — An  equal  in  rank  or  condition,  as  in  "trial  by  one's 
ers."*    Jud^cnt  of  his  peers  means  "trial  per  pais,"  that  is, 
a  jury.* 

PENAL. — That  which  involves  suffering :  hence  more  \a.T%t\y, 
it  which  pertains  to  punishment ;  to  inflict  loss  by  way  of  re. 
aint  or  sanction. 

Penal  is  used  as  a  synonym  of  criminal  in  secondary  senses  of 
it  word.  Penal  and  criminal  offense,  penal  and  criminal  code,' 
J  penal  and  criminal  justice  are  equivalent  expressions.  In 
,ny  connections  the  two  words  are  not  interchangeable ;  as  in  the 
pressions  criminal  oi*  penal  action,  criminal  conduct,  penal  bill 
bond.* 

BouvJer'i  L.  Diet     See  alao  Ad-  port  of  libr»rie«.  In  Fennel  ij.  Common 

SB  PossBSSiON,  vol.  i,p.  i^i.    See  Council  of  Bay  City,  36  Mich.  19D,  the 

irslly    Limitation    of   Actions,  court  byCAMPBKLL.JnBaid:  "Wehare 

II.  p.  639.  heretofore   on   more  th>n  one  occasion 

Anil.  L.  Diet.  intimated  that  the  penal  laws  rcrcrred 

Fetter   v.    Wilt,   46    Pa,    St.  460,  to  in  the  State   conatitulion  were   the 

Ig  V.  Kline,  65  Pa.  St.  399.  laws  of   the  State.     The  term  law,  ai 

Abb.  L.  Diet.  defined  by   the  elementarjr  wrilerg.cm- 

inal  Action. — See   Pbnaltibs  and  anatet   tVom    the    soverelgntj   and  not 

Ai.  Actions.  from    Its     creatures.      The    IcRislaHve 

ml    BUI— naal   Bond.— Vol.  a,  p.  power  of  the  State  U  vested  in  the  State 

See  Bonds,  vol.  1,  pp.  461, 467  a;  legtslature,  and  their  enactments  arc  the 

.igations.  only  Instruments  that  can  in  anj  proper 

«wl   Olaiiae. — That   particular  por-  sense  be  called  laws.     Jn  the  decisions 

or   Eubdivislon  of  a  statute  which  of  this   court  referring  to  the  class  of 

sres  the  consequences  in  the  nature  provisions  now  before  us,  the  distinc- 

unishment  or   losses  which    are  to  tion  has  been  very  expressly   indicated, 

w   a   violation   of  previous    provi-  It  la  claimed,  however,  that  certain  of 

1.     Abbott's     L.     Diet.      See   also  these  fines  may  be  regarded  om  imposed 

TUTES.  under  the   laws  of  Uie    State,  and  the 

•ul    laatltntlona  of   tlie  state."—  cases  in  17  Mich.  390,  and  18  Mich.  445, 

^^e  a  statute  prohibited  Iheemploy-  are  cited  for  that  purpose.   Thoaecasee, 

t  of  the  convicts  in  "the   penai  in-  however,  are  very  different.     There  the 

tlons  of  the  State"  in  certain  trades  city   charter,  which   was  Itself  a  Slate 

at  certain  labor,  it  was  held  that  law,  authorized  the  police  court,  which 

lal   institutions   of   the    State"   did  had  no  jurisdiction  whatever,  to  impose 

Include     a    penitentiary    erected,  any  penalties  In  the  cases  in  question 

itained  and  operated  by  a  county,  but  .those  defined   by  the  law  itself,  to 

lit  w.  Riley  (Supreme  CL),  I  N.  Y.  deal   wilh    those   particular   cases   and 

;>.  166.  punish   them   at   the   statute    directed, 

nal    BtatDtM.— Criminal     Law,  The  auihorilv  was  distinctly   statutorj-, 

4,  p.  641;  Penaltibs  and  Pknal  and  tlie  pena'lties  were  neither  Imposed 

10N3.     See  Statutes.  nor  governed   by  the  ordinances.     The 

le   constitution    of    Mickigan  de-  only  important  question   Involved  was, 

»  that  "all  fines  assessed   and  col-  whether  special  provision  could  bemade 

d  In  the  several  counties  and  town-  for  puniitdng  unlawhil  acts  in  a  tingle 

iforanv  breach  of  the  penal  laws,"  city;  and  that  was  decided  to  be  law- 

1  be  eKclutively  applied  to  the  sup-  ful." 
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IWnlaon.  PENALTIES.  Rnalty. 

PENALTIES;  PEHAL  AND  QITI  TAM  ACTIONS— (See  Bonds, 
vol.  2,  p.  467  a ;  Contempt,  vol.  3,  p.  795  ;  Copyright,  vol.  4, 
p.  162;  Damages,  vol.  5,  p.  24;  Extortion,  vol.  7,  p.  595; 
Forfeiture,  vol.  8,  p.  443;  Freight,  vol.  8,  p.  938 ;  Habeas 
Corpus,  vol.  9,  p.  183:  Indictment,  vol.  10,  p.  438;  Inform- 
ers, vol.  ID,  p.  711;  Liquidated  Damages,  vol.  13,  p.  848; 
Lotteries,  vol.  13,  p.  1182;  Manufacturing  Corporations. 
vol.  14,  p.  284;  Marriage,  vol.  14,  p.  538;  Municipal  Securi- 
ties, vol.  15,  p.  1314;  Ordinances;  Poor  and  Poor  Laws; 
Shipping). 

I.  Definition,  jfx).  i.  Form,  174. 

1.  Penally,  l(^.  I.    When  MainlainabU,  IJS- 

1,   Penal  and  ^ui  Tarn  Action!,  IV.  Rights  of  Infofiners,  175. 

270.                                        ■  V.  Parliea,  276. 

II.  Penal  Statutes,  270.  VI.  Pleadings,  178. 

I.  Rules  of   I>tterfretalion,-i-jO.  VII.  Evidence,  279. 

1.  Right.'  of  Action  Under,  J71.  VIII.  Compounding  Penalties.  tSl. 

III.  Tbe  Action,  274.  IX.  Verdict  and  Judgment.  381. 

I  Sefikition — 1.  Penalty. — The  term  penalty  involves  the  idea 
of  punishment.'  A  penalty  is  in  the  nature  of  a  punishment  for 
the  non-performance  of  an  act,  or  for  the  performance  of  an  un- 
lawful act.*  It  may  be  defined  as  the  punishment  which  a  law 
inflicts  for  its  violation.  "It  is  commonly,  but  not  exclusively,  a 
pecuniary  punishment.'  It  may  embrace  the  idea  of  a  forfeiture 
as  well  as  of  a  fine.*     It  is  used  frequently  as  meaning  a  fine.' 

1.  Field,    ),   in  United    States    v.  ■  make  use  of  the  word  'penalties,'  yet 

Chduteau,  102  U.  S.  611.  there  can  be  no  douht  that  the  expres- 

1.  Searles,  C,in  San   Luis  Obispo  sion    'fines    or   forfeitures'    ts     broad 

f.  Hendricks,  71  Cal.  245.  enough  to  cover  and  include  the  'pen- 

I.  Hunt  V.  Hunt,  38  Eng.  L.  &  Eq,  alties'  referred  to  in  the  15th  seelion 

396;  Lancaster  v.  Richardson,  4  Lans.  of  the  Pharmacy  act;"  and  then,  after 

(S.  Y.)  136;  United  States  v.  Math-  giving    Bouvier's     definitions,     says: 

ews,  13  Fed.  Rep.  74.     See  also  United  "From  these  definitions  it  would  ap- 

States    V.    Ulrici,    3     Dill,    (U.     S.)  pear  that  the  word 'tine' and  the  word 

S32.  'penalty'  are  often  used  interchanf-e- 

1.  Gosselink   v.   Campbell,  4   Iowa  ably    to    designate    the    same    thing, 

jno,   wherein    Woodward,    J.,  says;  They   both   mean  'pecuniary  punish- 

'The  terms,  fine,  forleiitire,  and  pen-  meni,' and  may,  in  many  cases,  be  re- 

illy,  are  often   used  loosely  and   even  garded  as  equivalents  of  each  other, 

cunfusedlj.     But  when  a  discrimina-  One  of  Webster's  definitions  of  'for- 

tion    is   made,   the   word   'penalty'  is  feifure'is;  'a  fine  or  mulct;'  and   he 

found  to  be  generic  in    its  character,  refers    to     the    words     'tine,     mulct, 

including  both  fine  and'forfeiture.     A  amercement,   penalty,'   as  being-  syn- 

tine   is  a    pecuniary   penalty,  and   is  onyms  of  the  word  'forfeiture.' ' 

tcmmonly  (perhaps  always)  to  be  col-  "The    term    penalty    is    used   very 

letted  by  suit  in  some  form.    A  for-  loosely    in    statutes    in    some    cases, 

leiture'  is   a    penalty   by  which  ,one  and      might      without     much     strain 

loses    his   rights   and   Interest   in'  his  of   its   ordinary   meaning  be   held   lo 

property."  embrace  all   the  consequences  visited 

S.  People   f.  Nedron,   I3i   III.   363,  bv  law  upon  the   heads  of  those  who 

wherein    MAGRtJDpR,    J„  aays;   "Al-  violate  police  regulations."     Coolrv, 

though  this  amendment  uses  the  words  J.,   in   Grover  w.   Huckini,   36    Mich. 

'fiDei'  and  forteilures,'  and  does  not  481. 
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8.  Penal  ind  Qnl  Tuft  Aotiimi. — A  penal  action  is  an  action  for 
the  recovery  of  a  penalty  imposed  by  a  statute.*  A  qui  tarn 
action  is  similar  to  a  penal  action,  except  that  the  qui  tarn  action^ 
or,  as  it  is  sometimes  called,  the  popular  action,  is  brought  by 
the  informer,  to  whom,  under  the  statute  inflicting  the  penalty,  a 
part  of  the  penalty  goes,  while  the  penal  action  is  brought  by  a 
public  officer,  and  the  penalty  goes  to  the  king  or  State.* 

n.  PraAL  SlATims— 1.  EuIm  of  IntnitntttunL— a  penal  statute 
is  a  statute  imposing  a  penalty  for  doing  that  which  the  statute 
prohibits,  or  for  omitting  to  do  that  which  the  statute  requires.' 

The  interpretation  of  these  statutes  is  governed  by  the  rules 
applied  to  the  interpretation  of  statutes  generally,^  and  by  the 
further  rule  that  they  are  strictly  construed  when  their  penal 
provisions  are  invoked  against  one  charged  with  their  violation.* 

1.  3  Stephen's  Com.  535;  Bouvlei'i  wetLlth,  i   Pa.  St.  154;  44  Am.  Dec 

Law  Diet.  114;  SUte  i>.  Wbetitone,  t;  La.   Ann. 

S.  Bouvier'B  Law   Diet  and  author-  376;  United   States   v.    Wiltberver,    5 

Ities  there  cited.  Wheat.  (U.  S.)  76;  Strong  v.  Stebbin*, 

a.  Mitchell   V.  HotchkisB,  48  Conn.  5  Cow.  (N.  Y.)  3io;Guiiter  11.  Lecke;, 

19;  40  Am.  Rep.  146,  defining  a  penal  30  Ala.  591;  Randolph  v.  State,  9  Tes. 

itatute  a*  one  inflictinK  a  penaltjr  for  w\  Carpenter  -o.  People,  8  Barb.  (N. 

Jie  violation  of  some  of  ita  provisions,  Y.)  603;  Leonard  v.  Bosworth,  4  Conn, 

ind  citing  Bouvier"!  Law  Diet.  431;  State  v.  Fox,  15  Vt.  ii\  Fairbanka 

\  See  Tnt — -— — -  -—1    --   —  -    »  _._i--    -  »T   TT  *> 


105;   He  

;o7;  Statutes.  Slierboume,  3  M.  &  W.  136;  Bay  City 

».  See  the  following  cases  for  illus-  etc,   R.  Co.  v.    Austin,  ai   Mich,  390: 

irations  of  the  rules  of  interpretation  Allen  v.  Stevens,  29  N.  J.  L.  fpa\  Cole 

LS  applied  to  penal  statutes:  v.    Groves,    134  MaBs.471;  Paftner   v. 

Steelman  -v.  Bolton,  1   N.  J.   L.  303;  York  Bank,   i8   Me.    166;  Maraton  o, 

Bradwell  i>.Conger,a  N.J.L.  19s;  Ad-  Tryon,   108   Pa.    St.   J70;    Merchants' 

ims  Ti.  Scull,  3   N.  T.    L.  311;    Scud-  Bank  v.  Bliss,  13  Abb.  Pr.  (N.  V.)  ajf- 

ler  V.  BloomReld,  3  N.  1.  L.(o6;  Sayre  Bayard  p.  Smith,  17  Wend.  (N  Y.l  8 

■1.  Sayre,  3  N,   J.   L.   ^^7;  Allaire   -  "■■'----■-     '       - -!        -   -      -       - 
Howell  Works  Co.,  n.  N,  J.  L.  31;  E. 

wards  V.    Hfll,    11    111.   22;  Gilbert    1..  ^Bg^  57  Me.  146;   Read  f.  Stewart,  lao 

Jooe.  79  111.  343;  Worth  v.  Peck,  7  Pa.  Mau.  407;  Reed  v.  Northfield,  13  Pick. 

St.i6S:  UnitedSutes  v.Starr,Hen)pat.  (Mass.)  96;  13  Am.  Dec,  66j;  Brelting 

U.  S.)  469;  Commonwealth  v.   Mar-  ».  Lindatier,  17   Mich.  217;  Cotheal  v. 

in   17   Mass.   359;    HatI    o.   State,   10  Browcr,   5   N.  Y.   j65;  Verona   Cent 

3hio    7;    Seavlng    v.    BHnkerhoff,    5  Cheese  Co.  t,  Murtaugh,  50  N,  Y.  314; 

ohns.  Ch.  (N.  Y.)329;  Van  Rensslaer  Leonard   v.   Bosworth,   4   Coon.   421; 

-.  Onondaga  Co,,  i  Caw.  (N.   Y,)  443;  Hinei.  v.  Wilmington   etc.   R.  Co.;  95 

Andrews  v.  United  SUtes,  J  Story  (U.  N.  Car,  434;  Phillips  i'.  Meade,  75  III. 

1.)   101;  State   V.  Solomon,  3   Hill  (S.  334;  Jones  n.  Estie,   1  Johns.   (N.   Y.) 

;ar.)  96;  Van  Valkenburgh  «.  Torrey,  379;  Chicago  etc.  R.  Co,  v.  People,  67 

'  Cow.  (N.  Y,)   351;  United   States  v.  111.  ii;   16  Am,  Rep.  S99;  Ohio  etc.  R. 

tamsay,  Hempst.  [U.  S.)  481;   United  Co.  x\  Lacltev.  78  II1,'.S7. 

Jtates  V.   Ragsdale,   Hempst   [U.  S.)  A  statute  affixing  a!  penalty  of  "not 

m;  Western  Union  Tel.  Co,  -o.  Har-  less  than  $10"  was  constructed   not   to 

ling,    103   Ind.   505;  10   Am.   &   Engl  include  the  costs.    Taylor  i'.  State,  35 

;orp.   Cas.   617;  Johnson  v.  Slate,  63  Wis.  298. 

ifiss.   i]S;  Commonwealth  -v,   Kents-  A  statute  imposing  a  penalty  on  the 

—    _   m^i.   it.1 —  1 c_.-  ..   ii_  __]g  q(  cord-wood,  at  a  certain  penalty 

;r  cord,  was  construed   not  to  apply 

State,'38Ga.  571;  Reed   r.'  Davis,  8  to   a  sale  of  any  amount  less  than   a 

-ick.  (Mass.)  ju;  Lair  v.  Killmer,  35  cord.     Pray  v.  Burbank,  ti  N.  H,  J77. 

I.  J.  L.  513;  Warner   v.  Common-  The  third  lectloit  of  a  ttatute  gave 
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2.  Siglita  of  Action  Under. — Where  a  right  of  action  at  common 
law  exists,  the  remedy  given  by  a  statute  imposing  a  penalty  for 

the  violation   of  such   right  is  a  cumulative  remedy,  unless  the 

right   of  action  at   common  law  is  taken  away  in  terms,  or  by 
necessary  implication.*     It  is  difficult  to  say  with  precision  to 

an  action  to  recover  the  penally  im-  to  the  offense  concludes  the  plaintiff 
posed  by  [he  preceding  section.  Only  who  has  sustained  a  special  and  par- 
one  penalty  was  imposed  by  the  sec-  ticular  damage,  as  well  as  the  public, 
end  Eeclion,  but  others  were  imposed  though  no  part  of  the  penalty  is  pay-  ' 
by  the  first.  Held,  that  the  word  "sec-  able  to  him;"  and  that  "No  authority 
tion"  should  be  construed  "sections"  has  been  cited  to  us,  nor  are  we  aware 
4iid  apply  to  both  preceding  sections,  of  any,  in  which  it  has  been  held  that, 
Ellis  I'.  Whitlock,  10  Mo.  71.  in  such  a  case  as  the  present,  the  corn- 
Section  1196,  Gen.  St.  South  Care-  mon  law  right  to  maintain  an  action 
Una,  providing  that  "the  rates  of  stor-  in  respect  of  a  special  damage  result- 
Bge  of  cotton  shall  not  exceed  twelve  ing  from  the  breach  of  a  public  duty 
and  one-half  cents  per  wpek  for  each  (whether  such  duty  exists  at  common 
bale  of  cotton,  and  the  charges  for  law  or  is  created  by  statute}  is  taken 
neighing  cotton  shall  not  exceed  ten  away  by  reason  of  a  penalty,  recover- 
cenls  for  each  bale,"  and  imposing  cer-  able  by  a  common  informer,  being  an- 
tain  penalties  on  any  person  violating  nexed  as  a  punishment  for  the  non- 
the  statute,  prohibits  only  the  making  performance  of  the  public  dutv."  The 
aot  the  paying  of  a  charge  higher  court  reviewed  the  authorities  and 
than  that  authorized.  Holman  v.  distinguished  the  case  of  Stevens  v. 
Froit.  36  S.  Car.  ago.  Jeacocke,  it  Q^  B.  731,  where  no  duty 
1.  In  Caswell  i'.  Worth.  5  El.  &  Bl.  was  imposed  on  the  defendant  by  the 
848,  an  action  on  the  case  for  negli-  statute,  he  having  been  prohibited 
gence,  it  was  said  by  Coleridge,  J.;  only  under  a  penalty  from  esercising 
'The  statute  makes  the  omission  of  a  the  right  of  fishing  to  the  extent  poa- 
certain  act  irregular,  and  subjects  the  sessed  by  him  at  the  common  law,  and 
parties  omitting  it  to  penalties.  But  where  he  was  nut  bound  to  perform 
there  can  be  no  doubt  that  a  party  re-  any  particular  duty  created  by  the  act, 
ceiving  bodily  injury  through  such  but  to  forbear  to  do  (hat  which,  but 
omission  has  the  right  of  suing  at  for  the  act,  he  might  have  done.  Un- 
common law."  derhill  *.  Ellicombe,  M'Clel.  &  Y. 
Couch  II.  Steel,  3  El.  &  BI.  401,  was  4^0  was  also  distinguished,  wherein  it 
an  action  against  a  ship  owner  by  a  was  held  that  where  highway  rales 
seaman,  who  charged  that  his  illness  were  payable  by  the  provisions  of  a 
was  dae  to  defendant's  failure  to  pro  statute  which  prescribed  a  particular 
TiJe  medicines,  as  required  by  the  mode  for  their  recovery,  that  mode 
statute.  It  was  declared  that  though  only  could  be  pursued ;  and  Bishop  of 
the  statute  imposed  a  penalty,  recover-  Rochester  v.  Bridges,  \  B,  &  Ad.  847, 
ahle  by  a  comiyon  informer,  as  the  wherein  it  was  hold  that,  a  statute 
specific  punishment  for  the  ship-  having  prescribed  a  particular  mode 
owner's  breach  of  duty  to  the  public,  for  the  recovery  of  an  equivalent  for 
a 'eaman  sustaining  a  private  injury  land  tax  redeemed,  no  other  mode 
from  the  breach  of  such  statutorv  duty  could  be  adopted  for  enforcing  the 
*ai  entitled  to  maintain  an  action  to  payment  of  the  equivalent;  and  said 
recover  damages.  The  court  said :  tliat  in  the  case  at  bar  "if  (he  statute 
"As  tar  as  the  public  wrong  Is  con-  had  prescribed  e  particular  mode  by 
cerned,  there  Is  no  remedy   but  that  which  a  person  sustaining  actual  dam- 

¥ -escribed     by     act     of     Parliament,  age  by  reason  of  a  breach  of  the  duty 

here  is,  however,  l)eyond  the  public  imposed   by   statute   was    to    recover 

wrong,  a  special  and  particular  dam-  compensation,  undoubtedly  that  mode 

age  sustained  by  the  plaintiff  by  rea-  only  could  be  adopted ;"  but  that  the 

son  of  the  breach  of  duty  by  the  de-  statute  relied   on   in   the   case  at  bar 

fendant,  for  which  he  has  no   remedy  made  no   provision    for  compensation 

unless  an   action  on  the   case  at   his  lo  a  person  sustaining  special  damage 

suit  be   maintainable ;  and  the  ques-  by  reason  of  a  breach  o£  the  dutv  pre- 

tioQ  I*  whether  the  penalty  annexed  scribed  by  the  act,  and   that  tlie  act 
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it  extent  individuals  may  invoke  a  penal  statute  or  municipal 
inance  as  the  foundation  -of  a.  right  of  action  for  an  injury 
rged  to  its  violation.     The  authorities  are  not  in  harmony, 

sometimes  it  is  not  easy  to  define  their  exact  scope.    The  . 
:rence  between  giving  a  remedy  and  creating  a  right  seems 
letimes  to  be  lost  sight  of  to  the  confusion  of  the  subject, 
tin,  some  of  the  opinions  advert  to  a  distinction  between  a 
lie  statute,  general  in  its  nature  and  application,  and  a  munic- 

ordinance:  and,  further,  attempts  have  been  made  to  dis- 
;uish  again  between  ordinances  which  impose  duties  and 
gations  analogous  to  and  in  line  with  duties  and  obligations 
osed  by  or  within  the  general  scope  of  public  statutes,  and 
le  which,  on  their  face,  apply  to  matters  local  in  their  nature 

more  particularly  have  the  character  of  police  regulations  of 
ted  application.'     An  extra-territorial  effect  will  not  be  given 

ained  no  wordi  taking  bwbj  the  oSente  ool}'.  Here  the  court  said; 
t  which  the  injured  partj  would  "The  statute  doel  not,  as  in  Bome  of 
!  had  at  common  Uw  to  mftlnlain  the  caae«  cited:.  In  creating  the  offenae, 
ction  for  special  damage  arising  notice  also  the  private  tnjuij,  and, 
I  a  breach  of  public  dutr.  Rown-  through  the  penalties,  give  the  private 
V.  Xroodchlld,  3  W.  &B].  906,  was  recompense.  Had  it  done  so,  then 
adverted  to,  wherein  an  action  would  have  been  some  reason  for  con- 
1  the  case  was  held  to  be  main-  lining  the  partj*  Injured  to  the  statute 
ible  against  a  deputy  postmaster  compensation,  however  Inadequate  it 
I  breach  of  duty  in  not  delivering  might  seem  to  be.  As  it  is,  the  partj 
St  letter  as  required  \>y  the  statute,  specially  injured  has  no  redress  unleaa 
gh  he  was  by  the  same  statute  bv  the  equity  of  the  old  statute  ol 
e'to  a  penalty  for  detaining  let.  Westminster  sd — designed  to  afford 
In  that  case,  the  court  was  of  a  remedy  for  every  wrong  not  re- 
ion  that  though  the  duty  was  ere-  dressed  by  any  of  the  formed  actiona 
by  statute,  the  action  lay  at  of  the  common  law,  if  an  action  of  th* 
mon  law.  In  that  case,  as  In  the  case  can  afford  It.  We  have  no  doubt 
at  bar,  the  penalty  was  recover-  that  when  a  statute  makes  the  doing 
by  a  common  Informer,  and  not  or  omitting  any  act  itlegal,  and  sub- 
lie  party  grieved.  In  summing  up,  jects  the  offending  parties  to  penalde* 
:ourtsaid;  "Upon  principle,  lliea,  for  the  public  wrong  only,  a  partf 
ell  as  upon  authority,  as  far  as  we  specisJly  injured  bj  the  Illegal  act  or 
\  been  able  to  find  any  upon  the  omission  has  the  right  of  suLig  there- 


italnable,  and   that  the  plaintlfTs  In  Almy  v.  Harris,  5  lohns.  (N.  Y.) 

t,  by  the  common  law.  to  maintain  175,  the  common  law  right  of  action 

ction  on  the  case  for  special  dam?  was  denied  on  the  ground   that  In  the 

sustained  by  the  breach  of  a  pub-  circumstances   it    had    never   existed, 

uty  Is  not  taken  away  by  reason  of  and   that  plaintiff's  only  rights   were 

itatute  which  creates  the  dutV  im-  under  the  statute  imposing  the   pen- 

ig   a    penalty   recoverable    by    a  tltf.    The    principle    underlying   the 

mon  informer  for  neglect  toper-,  foregoing  cases  was  recognised. 

I  tt,  though  no  actual   damage  be  Sm  also   Wheaton   v.    Hibbard,   30 

lined  by  anyone."  Tohns.  (N.  Y.)  390;  11  Am.  Dec.  384; 

Aldrich  V.  Howard,  7  R.  I.   199,  Porter   v.    Mount,   41   Barb.   (N.  Y.) 

action  was  In  case  against  one  561;    Lowe  v.  Peer^  \  Burr,  3315; 

le  failure  to  comply  with  a  mu-  Atkinson    f.    Newcastle    etc.   Water- 

>al  building  act  speclallj  Injured  works  Co.,  L.   iL,  3  Eich.  DIv.  4^; 

>lalnllff,  and  it  was  held  that  the  Blamires  v.  Lancashire  etc.  R.  Co.,  I. 

The  pecuniary  penalties  R.,  8  Ex.  3831  Steam  Navigation  Co. 

^   .__j  act  were  divided  between  v.  Morrison,  13  C-  B.,  N.  S.  581,  joa. 

■Xtj  and  Oie  Sute,  and,  therefore,  1.  In  Flynn  v.  Canton  Co.,  40  Md. 

:    In    puutsbmeDt  of    the    public  313;    Taylor  -v.  Lake  Shore  etc  R. 
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:nai  statutes,  whether  the  penalty  provided  for  is  given  to 
lublic  or  to  individuals ;  nor  have  the  principles  of  interstate 
iy  a>ny  application.^ 

'.  Tee  Aonov — 1.  Fonn. — ^At  common  law,  the  action  of  debt 
:  appropriate  action  for  the  recovery  of  a  statutory  penalty, 
the  ground  of  an  implied  promise,  which  the  law  annexes 
e  liability.*    With  the  abolition  of  the  action  of  debt  in 

lor  which  the  power  to  enact    hit  commoD-law  remedy  for  coropen- 

nce«  wM  granted."  witioo." 

Philadelphia     etc    R.  Co.    v.       The  foregoing  cases  cannot  be  rec* 

89  Pa.  St.  71,  it  appeared  that  onciled  easily  with  Bott  v.  Pratt,  33 
inance  of  the  city  of  Philadel-  Minn.  3J3;  53  Am.  Rep.  47.  Here, 
equired  that  a  bap-iog  be  placed     the  city  ordinaDce  made  it  unlawful  to 

^deaand  ends  of  every  wharf,  leave  a  tevii  unfastened  in  a  public 
hrough  the  company's  neglect  street,  and  the  action  was  broug-iit  by 
lordinance,  the  plaintiff  suffered  the  ownei.  of  the  team  injured  by  de- 
e  by  his  horse  backing  off  fendant's  team,  which,  in  violation  of 
ompRDy's  wharf.  The  court  the  ordinance,  bad  been  left  standing 
allow  no  recovery,  fn  its  opin-  unfastened.  There  was  no  evidence 
E  court  observes:  "There  are  showing  the  particular  circumstances 
cases  where  such  ordinances  causing  defendant's  horses  to  take 
>een  received  in  evidence  in  fright  and  run  away,  so  that  the  ac- 
•o-taw  actions  for  negligence,  tion  rested  on  the  violation  of  the 
:y  are  generally  such  as  enter    ordinance. 

e  case  itself  or  enforce  a  com-  See  on  this  subject  a  note  appended 
w  duty.  Such  are  ordinances  to  the  foregoing  case  in  53  Am.  Rep. 
ing  the  speed  □(  railroad  trains    53. 

lassing  through  towns  or  cities.  fn  Salisbury  v.  Herchenroder,  106 
le  ordinance  may,  and  usually  Mass.  45S,  the  action  was  one  of  tort 
:nter  In  the  question  of  negli-  for  injuries  done  to  a  building  during 
for  the  rale  ot  speed  to  be  an-  an  extraordinary  gale  by  a  sign  which 
^  has  much  to  do  with  the  care  defendant,  in  violation  of  a  city  ordi- 
sercised  by  those  crossing  the  nance,  had  maintained  suspended  over 
So,  on  the  other  hand,  those  a  street  The  court,  in  affirming  the 
ge  of  trains  are  not  only  sub-  judgment  for  plaintiff,  said :  "But  the 
the  common-law  duty  of  pass-  defendant's  sign  was  suspended  over 
rough  towns  slowly  and  cau-  the  street  in  violation  of  a  public  ordi- 
bul  they  must  know  that  nance  of  the  city  of  Boston,  by  which 
1   depending   upon  the  observ-     he    was   subject    to    a    penalty.      He 

the  municipal  regulations  will  placed  and  kept  it  there  Illegally,  and 
e  all  that  care  which  would  be  this  Illegal  act  of  his  has  contributed 
d  in  the  open  country.  The  to  the  >  plaintifTs  injury.  The  gale 
hand,  however,  involved  no  would  not  of  itself  afford  the  injury 
itles.     Whether  the  defendant    If  the  defendant   had  not  wrongfully 

or   should  not  piave  had  cap-     placed  this  substance  in  its  way.'" 
on   its  wharves   was  a   matter         As  to  the  effect  of   the  breach   of  a 
ddressed  itself  to  the  judgment    statute  or  ordinance  on  the  question  of 
e   having   its   affairs   in   hand,     negligence,  see  also  Nbgligkncb,  vol. 
ilssion  of   these   caps  did   not,     16,  pp.  430,  451. 

involve  the  company  in  any  1.  Blaine  v.  Curtis,  59  Vt  :3o;  59 
Ibiiity  beyond  the  penalty  >ot  Am.  Rep,  703.  See  Ogden  r.  Folliot, 
llnance.  Neither  could  the  3  T.  R.  736;  Scovill  v.  Canfield,  14 
'.  have  placed  any  dependence  Johns.  (N.  Y.)  338;  First  Nat.  Bank 
le  observance  of  such  ordi-  v.  Price,  33  Md.  47;  Derrickson  v, 
or  he  knew  that  if  it  applied     Smith,   37  N.   J.   !»,   166;    Barnes   v. 

the  defendant's  wharves  it  had  Whitaker,  13  III.  606;  Sherman  v. 
a  observed;  be  knew  that  he  Gassett,  9  III.  531 ;  Henry  o.  Sargent, 
ipend  for  the  preservation  of  13  N.  H,33ii  41  Am.  Dec.  146;  Slack 
perty  upon  his  own  care  and  v.  GIbbs,  14  Vt.  357. 
Id,  tboM  {alUng,  be  then  had  a.  3  Bl.  Com.  158;  Chit^  PL  tsS, 
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ity.^  No  special  (ormula'is  requisite  to  confer  the  right  to 
[t  is  enough  if  it  be  seen  that  the  intent  was  to  confer  the 

:n  a  penal  statute  provides  that  the  penalty  may  be  recov> 
y  indictment  or  civil  action,  and  one  moiety  goes  to  the 
ind  the  other  to  him  who  prosecutes  or  sues  for  the  same, 
1  indictment  is  found  by  the  grand  jury,  it  must  appear  of 
that  some  person  complained  or  sued  for  the  same,  in 
:o  entitle  him  to  the  penalty ;  otherwise  the  whole  penalty 
3  the  State.'  So  when  the  penalty  is  given  to  the  informer 
hers,  he  and  the  others  may  join  in  an  action  therefor,  or 
f  sue  in  his  own  name,  declaring  specially  gut  tarn,  that 
:erest  of  those  who  have  the  right  may  appear  of  record.* 
brmer  in  a  gut  tarn  action  bfought  under  the  statute  does 
quire  a  vested  right  to  the  penalty  until  after  judgment.* 
;  right  of  an  informer  to  his  share  of  the  proceeds  of  a 
Lire  does  not  vest  until  the  money  is  ready  for  distribution ; 
lerefore,  where  money  has  been  paid  into  court  to  abide  the 
lecree  o(  the  court,  the  amount  of  the  informer's  share 
)e  determined  by  the  laws  in  force  at  the  time  of  such  final 

'ASTHB. — Where  a  statute  does  not  in  terms  declare  in 
name  a  suit  shall  be  conducted  for  the  recovery  of  a 
y  for  its    violation,  the  suit    must  be  in    the  name  of 

Ibum  V.  Swell,  i  Met  (Mass.)  one-half  the  penalty  to  the  inlanner, 

rew   V.   Hitliker,  56  Vt.  641 ;  is  not  to  be  considered  the  informer, 

Lamphere,  a  Gray  (Mass.)  197;  from  the  mere  fact  that  he  is  the  onlj 

I  i>.  GostlinK,  3  East  569.    See  witness   in   the   case.     Wlllianucn   v 

Stales  V.   Gmwold,  5   Saw/.  State,  16  AU.  431. 

(5.  No  exertions  of  a  party  to  procure 

indeventer  t>.  Van  CoTt,  3  N.  condemnation    of    a    veuel,   under  a 

;;  If  egargell  V.  Hazleton  Coal  supposition  that  he  is  entitled  to  part 

f.  Sl  S.  (PaO  341,  it   was  held,  of  the  penalty  as  Informer,  can  make 

common   law,  a  common  in-  him  an  infonner,  unless  he   actually 

could  bring  an   action  in  his  gave  the  Information  which  led  to  the 

ne.  seizure.    Brewster  v.  Gelston,  i  Paine 

•w  V.  Hllliker,  56  Vt  641.     In  (U.S.)  436. 

ues   the    formula  "who    may  4.  B)itler  v.  College  of    Phyaiclaos 

te"  or  "who  prosecutes"    has  &  Surgeons,  Cro,  Car.  3j6;  Vanden- 

Id  sufficient  to  show  the  legis-  ter  v.  Van  Court,  a  N.  J.  L.  15J. 

ntent    to    confer     the     right  6.  Bank  of   St   Mary's  v.   State,   13 

HJIliker,  j6  Vt  &ji.  Ga.  475 ;  Chicago  etc  R.  Co.  v.  Adier, 

e  v.l.amphere,  3  Gray  (Mass.)  56  111.  344. 

ras  held,  that  giving   the  for-  •.    About     TweDty-Gve     Thousand 

or  a   part  of  It  "to  any  per-  Gallons  of    Distilled   Spirits,   t    Ben. 

o    shall    prosecute    therefor."  (U.S.)  307,    ~ 

ihoritj  to  ■  common  Informer  In  a  case  of  forfeiture  under  the  id- 
temal  revenue  laws   the  right  of  the 

te  V.  Smith,  49  N.   H.   1^5;  6  informer  becomes  fixed  on  the  receipt 

ep.     480;    Commonwealu    v,  by  the  marshal  of  the  money,  and  a 

;  Mass.  53;  Commonwealth  r.  subsequent   circnlar  of    the  Secretary 

er,  lo  Phlla.  (Pa.)  478.  of  the  Trcasurycan  have  no  effect  to 

Jiess,  sworn  In  support  of  an  reduce  the  amount  to  which  under  the 

ent    founded     on     a    statute,  then  existing  regulation  the  Infonoer 

In   case  oi  conviction,  gives  was  entitled.    United  States  c.  Twentj 
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authorized   to  sue  for  a 
jointly  injured  by  the  offense 


P«.  t>eople.*     If  the,  party  injured  is 

,1  ^Ity,  any  one  of  several  parties  jointly  mjuicu  vy  mc  uncnse 
iniy  sue  and  recover  the  penaUy.*  If  a  private  person  is  author- 
ized to  sue  in  his  own  name  only  where  certain  officers,  upon 
notice  of  the  offense,  fail  to  sue,  a  defendant  sued  for  such 
penalty,  is  not  entitled  to  move  to  dismiss  the  action  on  the 
mere  ground  that  it  was  brought  without  authority  from  the 
nominal  plaintiffs  and  without  notice  to  them.' 

In  a  qui  tarn  action,  a  common  informer  may,  upon  express 
statutory  authority,  sue  in  his  own  name  as  well  as  on  behalf  of 
the  people.*  The  party  who  first  commences  a  qui  tarn  action  to 
recover  a  penalty  given  by  statute,  acquires  an  interest  in  the 
penalty  which  cannot  be  divested  by  a  subsequent  suit  brought 
by  any  other  common  informer,  though  the  latter  suit  be  &st 
prosecuted  to  judgment.*  Where  a  statute  prohibits  an  act 
under  a  penalty  and  gives  one  moiety  to  the  public  and  another 
to  the  informer,  the  State  may  prosecute  for  the  whole,  unless 
the  informer  has  commenced  a  qui  tarn  action." 

A  joint  action  may  be  maintained  against  two  or  more  persons  ^ 
jointly  concerned  in  doing  an  act.    The  number  of  penalties  re- 

Flve  Thouund  Se^^ars,  £  Blatchf.  <U. 
5.]   500.      Eight   Barrels  of   Diitilled 
SpiTlU,  I  Ben.  (U.  S.)  47a. 
1.  People  V.  Young,  ^^  III.  411.    See 

Cuoon  I'.  Rogers,  6  Jones  (N,   Car.)  ,  ^ 

14a  Y.)   366.     See   Pomroj'  v.  Sperry, 

lUinoii  Rev.Slat<ch.A/a»'r»fl™),5  How.  Pr.  (N.  Y.jaii. 

10,  providing  that  the  clerk  shall  for-  4.  Chicago  etc.  R.  Co.  11.  Howard,  3S 

feit  "to  theuse  of  thefRther,"BpenBltpr  HI.  414;  Nje  n.  Lamphere,  3  Grajr 

for  wrongfully  issuing  a  marriage  It-  (Mass.)  195 ;  Myers  v.  Van  Alstjrne,  10 

cense  to  a  minor,  enables  the  father  Wend.  (N.  Y.)  97;  Cloud  v.  Hewitt,  3 

to  sue   for  the   penallj    In   his    own  Cranch  (C.  C.)  199.  See  Lynch  *.  The 

name.      Adams    v.    Outright,   53    111.  Economy,  37  Wis.  69;  Vandeventer  v. 

361.  Van  Court,  2  N.  J.  L.  155. 

An  action  to  recover  the  penalty  for  Where  an  act  ot  Assembly  directs  a 
violating  the  statute  of  Maine  respect-  penalty  to  be  recovered  by  any  person 
ing  innholders,  etc ,  may  be  brought  suing  tor  the  same,  the  sum  wlien  re- 
in the  name  of  the  town  where  the  of-  covered,  to  be  paid,  one  half  to  the 
fense  is  committed.  Wiscasaet  -c.  person  suing,  the  other  to  the  treas- 
Trundy,  13  Me.  304.  urer  or  county  commissioners,  a  com- 
Where  a  statute  Imposed  a  penalty,  mon  informer  may  sue  in  his  own 
of  $10  for  every  offense  against  it,  name.  Megargell  v.  Hazelton  Coal 
"one  half  to  the  complainant  and  the  Co.,  8  W.  &  S.  (Pa.)  343. 
other  half  to  the  county  treasurer,  tor  The  person  claiming  the  penalty, 
the  benelit  of  the  poor  fund  of  the  and  not  the  State,  Is  the  proper  plain- 
connty,"and  did  not  say  who  should  tifT  in  an  action  tor  the  penalty  im- 
lue  and  bring  the  action  for  the  penal-  posed  on  railroads  by  4  1967  of  the 
ty — litld,  that  a  person  bringing  the  North  Carolina  Code.  Middleton  v. 
action  could  not  recover  without  show-  Wilmington  etc.  R.  Co,  95  N.  Car. 
ing  lome  authority  for  suing.    Seward  167. 

T.  Beach,  19  Barb.  (N.  Y.)  339.  B,  Beadleston   v.   Sprague,  6  Johns. 

1  Phillips  r,   Bevans,  33   N.  J.   L.  (N.  Y.)  101;   Pike  ti.  Madbury,  i5  N. 

371-  H.  362.* 

A  peiwl  action  cannot  be  maintained  f.  State  ».  Bishop,  7  Conn.  181;  Com- 

^  ieTtral  persons  jointly  as  common  monwealtb  v.  Howard,  13   Mass.   333; 

lalotmen,  nnleu  the  statute  imposing  Rex  v.  Hyman,  7  T.  R.  536. 
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coverable  depends  upon  the  language  and  provisions  of  the 
statute  creating  them.  If  the  offense  is  single  and  cannot  be 
separated,  but  one  penalty  is  recoverable.*  An  offense  is  in  its 
nature  single  or  entire  when  the  statute  contemplates  one  offense, 
in  the  commission  of  which  two  classes  of  offenders  may  be  en« 
gaged.  But  where  the  offense  is  in  its  nature  several,  and  where 
every  person  concerned  may  be  separately  guilty  of  it,  there  each 
offender  is  separately  liable  to  the  penalty,  because  the  offense  of 
each  is  distinct  from  the  offense  of  the  others,  and  each  is  punish- 
able for  his  own  offense.*  A  claim  for  penalties  incurred  by 
every  person  concerned  may  be  included  in  the  same  action.' 

\See  Criminal  Procedure,  vol.  4,  pp.  755,756. 

Where  the  imposition  of  but  one  penalty  is  authorized,  and  in^ 
stead  of  one  action  a  number  of  actions  are  brought  simultane* 
ously,  they  will  be  quashed  on  motion.'*  Where  the  penalty  is 
specific  and  does  not  rest  in  computation/  the  parties  injured 
must  join  in  a  single  action ;  more  than  one  action  is  not  main- 
tainable.^ 

VL  PLBABnrod — In  an  action  upon  a  penalty  the  statute  im- 
posing it  and  the  section  thereof  must  be  pleaded  with  certainty.* 

1.  Warren  v.  Doolittle,  5  Cow.  (N.  the  same  nature  as  the  first,  and  after  a 
Y.)  678;  Palmer  v,  Conly,  4  Den.  (N.  legal   conviction.    Scott  v.  Turner,  i 
Y.)  374;  3  N.  Y.  .183;  Curtis  v.  Hurl-  Root  (Conn.)  163. 
hurt,  3  Conn.  309;  Kempton  v.  Sulli-  2.  Rex  v.  Clarke,  Cowp.  610;   Cur- 
van  Sav.  Inst.,  53  N.   H.  581;  Burnham  tis  9.  Hurlburt,  3  Conn.  309. 
V,  Webster,  5  Mass.  366.  8.  Bartolett  v,  Achey,  38  Pa.  St  373; 

In  Ingersoll  v.  Skinner,   i  Den.  (N.  Gibson   v.  Gault,  33  Pa.  St.  44.    See 

Y.)  540,  it  was  held,  that  a  single  ac-  Hill  v.  Davis,  4  Mass.  137. 

tion  for  the  penalty  may  be  sustained  Where  two  or  more   persons   wer« 

against  several,  who  join  in  selling  liq-  concerned  in  drawine  a  bush-seine  in 

uors  without  license,  and  although  sev-  a  river,  in  violation  of  a  statute,  it  was 

eral  concur<fn   the  commission  of  the  held  that  this  was  a  several  offense, 

act,  only  one   penalty  could  be  recov-  and  each  person  concerned  in  it  was 

ered,  either  in  one  or  several  actions,  separately  liable   to  the  penalty   im- 

Missouri  act  of  1881,  requiring  rail-  posed  by  the  act.    Curtis  v,  Hurlburt, 

road  companies  to  maintain  depots  at  3  Conn.  309II 

crossings,  gave  a  penalty  of  (35  for  4.  Clark  v.  Lisbon,  19  N.  H.  386. 

each  day's  delay  after  a   certain  date.  6.  Edwards  v.  Hill,  11  111.  33. 

Held^  that  for  a  delay  of  1,338  days,  a  6.  Fish  v.  Manning,  31   Fed.   Rep. 

penalty  for  each  day  was  recoverable.  340;  People  v.  Brooks,  4  Den.  (N.  Y.) 

State  V,  Kansas  City  etc.   R.  Co.,  33  409;   McKay  v.  Woodle,  €  Ired.    (N. 

Fed.  Rep.  733.  Car.)  353;    iCirkpatrick  v,  Stewart,  19 

In  an  action  on  the  statute  prohibit-  Ark.  695 ;  People  v.  Grand  Rapids  etc. 

ing  the  cutting  and  carrying  away  of  Plank   Road  Co.,  64  Mich.  618.    And 

trees  from  the  lands  of  the  State,  un-  where  an  action  is  brought  for  more 

der  a  penalty  of  $35  for  each  tree  cut,  than  one  penalty,  each  particular  of- 

the  plaintiff  may  allege,  in  a  single  fense  must  be  set  out  with   certainty, 

count,  that  the  defendant  is   indebted  Hill  v,  Herbert,  3  N.  J.  L.  483. 

in  a  sum  equal  to  30  penalties,  and  It  is  not  fatal  to  a  complaint  that 

may  recover  any  ampunt  of  penalties  while  it  follows  the  language  of  the 

that  he  can  prove  the  defendant  has  statute  as  to  a  forfeiture,  it  adopts  the 

incurred,  though  the  same  be  less  than  future  tense.    State  v,  Adams,  78  Me. 

30.    People  V,  M'Fadden,   13  Wend.  486. 

(N.  Y.)  396.  But  where  a  statute   Is  merely  rem- 

But  a  second  offense,  which  subjects  edial,  giving  an  additional  remedy  for 

to  an  accumulated  penalty,  must  be  of  a  wrong  at  common  law,  the  statute 
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Every  essential  fact  constituting  a  statutory  ofiense  must  be  dis- 
tinctly alleged.*  The  declaration  or  complaint  must  conclude 
"against  the  form  of  the  statute."'  But  it  need  not  allege  to 
whom  the  prescribed  penalty  is  to  go.' 

TIL  BnDlKCX — In  proceedings  to  i  recover  a  penalty  for  a 
violation  of  a  penal  statute,  the  burden  of  proof  is  on  the  prose- 
need  not  be  declared  upon.  McKaj  In  an  action  to  recover  a  sUitutorj 
V.  Woodle,  6  Ired.  {N.  Car.)  351.  penaltj'  for  failure  to  transmit  a  tele- 

1.  Whitecraft  v,  Vanderver,  i^  111.  gram,  the  compUint  need  not  aver 
S3S;  Chew  n.  Thompaon,  9  N.  J,  L.  non-payment  of  the  penalty.  Weaterii 
349;  Duck  v.  Harrisburg,  7  Watt*  Union  Tel.  Co.  v.  Young,  93  Ind. 
(I^)  181;  Fairbanks  f .  Antnm,  3  N.     118. 

H.ios;  Kempton  v.  Sullivan  Sbt.  Inst.,  t.  Sears  v.  United  SUte^  1  Gall.  (U. 
J3  N.  H.  581;  Abney  v.  Austin,  6  111.  S.)  357;  Cross  11.  United  State^  i  GalL 
App.  49;  Morrell  t.  Fuller,  8  Johns.  (U.S.)  16;  Nichols  ».  Squire,  V  Pick. 
(N.  Y.)  3t8;  State  v.  Androscoggin  (Mass.}  1G8;  United  States  r.Babson, 
R,  Co.,  76  Me.  411;  Duffy  f.  Averltt,  Ware  (U.S.)  450;  Haakell  t>.  Moodr, 
S  Ired.  (N.  Car.)  455;  Allaire  v.  9  Pick.  (Mass.)  163;  Smilh  f.  Unitoi 
Howell  Works  Co.,  14  N.  J.  L.  3a;  States,!  Gall.  (U.  S.)  361  ^  Hobbs  v. 
Western  Union  Tel.  Co.  v.  Wilson,  Staples,  19  Me.  319;  Peabody  v.  Hayl 
ta3Ind.3oS;  16  Am.  &Eng.  CorpCas.       "   "  '     "     '  " 

'57-  ^^   . 

See  Criminal  Procedure,  vol.  4,  (Mass.)  94;  23  Am.  ^^^,  ■j^',  >j>.>ulc[ 
p.741.  .  t/.  Harrington,  I  Hawks  (N. Car.)  193; 

Id  an  action  far  a  penalty  for  alter-  Crawford  v.  New  Jersey  etc.  Co.,  38 
log  an  Inspector's  marks  on  barrels  of  N.  T.  L.  479;  Doyle  v.  Baltimore  Co, 
Bour  it  is  necessary  to  set  out  the  11  Gill  &  J.  (Md.)  484;  Lee  v.  Clarke, 
marks  in  the  manner  of  the  alteration.  3  East  333;  Wells  v.  Iggueden,  5  D.  ft 
Cloud  f>.  Hewitt,  3  Cranch  (C.C.)  199;  R-  '3 ;  Lee  ti.  Nelms,  37  (Ja.  253; 
Reagh  -v.  Spenn,  3  Stew.  [Ala.)  loo.  Smith  «.  Moore,  6  Me.  374.     Comfar* 

So  Id  an  action  against  a  constable  Barkhamsted  v.  Parsons,  3  Conn,  i; 
for  the  penalty  given  by  statute  of  Levy  v.  Gowdy,  3  Allen  (Mass.)  330; 
i/<iii««of  i83t,ch.  91,  {  9,  for  serving  Fowler  i.  Tuttte,  34  N.  H.  9:  Grain  f, 
a  justice's  execution  and  taking  fees'  State,  a  Yerg.  (Tenn.)  390;  People  v, 
i.-f —  L.  had  given  bond,   it  Is  nee-     Bartow,  6  Cow,  (N,  Y.)  a9a 


s,  19  Me.  3i9i  Peabody  v,  Hayt, 
,ss.  36;  Penley  v.  Whitney,  48 
;i;  Reed  v.  Northfield,  13  PIcIl 


easorr  that  the   amount  of   the   debt  See  also  iNDicrMENT,  vol.  lo^  p.  515. 

should  be  set  forth,   that  it  may   ap-  If  a  declaration  of  a  statute  penaltr 

pear  that  the  precept  was  within   his  concludes  against  the  form  of  the  stat- 

anthorlty  to  serve.     Barter  v.  Martin,  utes,   when   it   is  founded  on  a  single 

J  Me.  -jb.  statute,  It  is  good  on  error,     Kenrick 

the  declaration    alleged,  by  v.  United  Sutes,  i  Gall.  (U.  S.)  a6S. 


Sr  of  recital,  that  "Srhereas  the  said        A  declaration  for  a  penalty  imposed 
endant  having,"   etc.,   it    was  held     bv  a  village  ordloance  need  not  con- 
bad.     Harrington  chrFArland,  Cam.     cladt  conlra  forman  alaluli.    Winooski 


ft  N.  (N.  Car.)  408.  i..  Goker,  49  Vt.  182. 

Every  circumstance  Id  the  descrlp-  In  action   linder  Massachasillx  StaL 

tion  of  the  offense,  contained    in  the  1819,  ch.  37,   imposing   a   penalty   on 

clause  of  the  statute  which  creates  It  keepers  of  livery  stables  giving  credit 

and  gives  the  penalty,  must  be  so  set  to  undergraduates  in  any  college  In  the 

forth  as  to  bring  the  defendant  with-  commonwealth,  the   declaration  must 

in  the  sutute.      Ellis  r,  Hull,  3   AJk.  aver  that  rules  have  been  established 

(Vt)  41 ;  Greer  f.  Bumpass,  Mart,  St  and  an  officer  appointed,  etc.   Soper  v. 

Y.  (Teon.)  94.  Harvard  College,  i   Pick.  (Mass.)  177. 

Id  an  action  against  a  bank,  to  re-  >.  State    v.   Thrasher,    79  Me.    17: 

cover  the  penalty  provided  by   Mas-  Sears  v.  United  States,  i   Gall.  (U.  S.) 

tatknitiu  Rev,  St,  ch.  36,  ^  39,  for  de-  ai;7 ;  Scroter  v.  Harrington,   I  Hawka 

taylng  payment    of  tU  bills    it  la  not  (N.  Car.]  193. 

neeewary    to   set   out   copies    of    the  It  ii  said  in  4  Minor's  Inst.  631,  that, 

bflls  In  the  declaration.    Suffolk  Bank  "In   debt  on  statute  at  the   suit   of  a 

V.  Lowell  Bank,  8  Allen  (Mass.)  355.  party   aggrieved,  or   \>y  an  informer 
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cution.i  It  is  sometimes  necessary,  contrary  to  the  usual  ni 
evidence,  not  only  to  prove  an  affirmative,  but  to  pro^ 
negative,* 

An  action  for  money  had  and  received,  brought  on  a  sta 
against  usury  by  a  person  not  a  party  to  the  usury,  is  a  p 
action  and  full  proof  is  required  as  in  actions  of  a  criminal  na 
and  a  mere  preponderance  of  testimony  is  not  sufficient  to 
rant  a  recovery.'  But  an  action  of  debt  qui  tarn  to  recov 
penalty  given  by  statute,  is  not  a  crimjnal  prosecution,  an 
order  to  authorize  a  verdict  for  the  plaintiff,  the  jury  need  nc 
convinced  that  the  case  against  the  defendant  is  proved  bej 
a  reasonable  doubt.^  So  it  is  not  necessary  that  the  proof  sh 
be  co-extensive  with  the  charge.  If  part  of  the  injury  char 
or  one  of  several  injuries  laid  in  the  same  court,  is  proved, 
plaintiff  will  be  entitled  to  recowtT  pro  ianio,   provided  that 


nrhen  the  whole  penaltj  bj  the  statute 
ftccruei  to  bim,  the  commencemeDt  is 
the  wme  u  in  debt  on  a  contract ;  but 
when  a  part  of  the  penaltj  onlj  ii  given 
to  tbe  informer,  and  the  common- 
wealth or  the  overseers  of  the  poor  are 
entitled  to  the  residue,  the^co  m  men  ce- 
ment and  the  other  parts  of  the  dec- 
laration usually  state  that  the  plointifl 
■ues  tarn  fro  rtfablica  quam  fro  it 
ifso.  The  date  of  the  statute,  sup- 
posing it  to  be  a  public  one,  need 
not,  and  had  better  not,  be  stated ; 
but  the  offense  or  act  charged  must 
appear  to  be  within  the  provi- 
■ions  of  the  statute,  and  all  tbe  circum- 
stances necessar/  to  support  the  action 
must  be  stated.  Morever,  where  the 
act  or  omission  on  which  the  suit  is 
founded  is  not  an  offense  at  common 
law,  it  Is  necessary  in  all  cases  to  con- 
clude 'against  the  form  of  the  statute,' 
or  'statutes ;' "  eillng  i  Chit  PI.  404,  el 
acq;  Com.  Dig.  Pleader  (C.  76);  Com. 
Dig.  action  upon  statute  (E.  i);  3  Rob. 
Pr.  (ad  ed.)  613,  tt  aeq.  See  also 
Debt,  vol.  5,  ?■  165;  Plkadino. 

1.  Tbe  Pope  Catlin,  31  Fed.  Rep. 
408;  Chaffee  f.  United  States,  18  Wall. 
(U.  S.)  S"6;  White  v.  Comstock,  6  Vt. 
405. 

In   an  action    for  tbe  pcnalh'  pre- 


ding  sections  of  the  chaptc 
prohibit  the  manufacture,  possession, 
and  sale  of  product*  from  "animal 
fat,  or  animal  or  vegetable  oils, 
not  produced  from  unadulterated 
milk  or  cream,"  "designed  to  take 
tbe  place  of  natural  butter  or 
cheese,"  the  burden  of  showing  that 


the  product  was  manufactured  ■ 
process  of  manufacture  at  the  tic 
the  passage  of  the  act,  so  as  to  b 
empted  as  provided  in  section  11, 
defendants.  People  v.  Briggs,  ii 
Y.S6. 

In  an  action  to  recover  a  penall 
falsely,  corruptly,  etc.,  certifying 
greater  numbtrof  days' attendan 
a  witness  then  tbe  defendant  act 
attended,  it  is  sufficient  to  provt 
the  certiticate  was  false ;  it  is  fo 
defendant  to  show  that  the  act  wa 
corrupt,  etc.  Cbesley  v.  Brow: 
Me.  .+3. 

To  maintain  an  action  for 


pei 
for  leaving  open  a  swinging  gate  a 
a  private  or  by-road,  the  pTalntiff 
prove   that  the  way  in  question 


priv. 


road,  laid  out  or  made  si 
prescribed     by    sta 
Allen  1'.  Stevens,  39  N.  J.  L.  J09. 

I.  White  f.  Comstock,  6  Vt.  405. 
Bell  V.  Wallace,  81  Ala.  4J3.  In  pi 
cutions  for  a  penalty  given  by  sta 
If  it  conUlns  negative  matter,  the 
ative  must  be  alleged  and  proved— 
less  such  matter  be  particularly  wi 
the  knowledge  of  the  other  p 
Hopper  V.  Slate,  19  Ark.  143. 

Where  a  statute,  giving  a  p 
action,  contains,  eiliier  in  the  s 
section  or  a  subsequent  one,  a  pre 
or  exception  which  forms'  no  pa 
the  plalntllTB  title,  but  is  mere  mi 
of  excuse  or  justification  to  the  def 
ant,  the  plaintiff  need  not  negativ 
but  the  defendant,  to  takeadvantaf 
it,  must  plead  it  Teel  v.  Fond 
Johns.  (N.  Y.)  304. 

8.  White  *.  Comstock,  6  Vt  405 

«.  Hitchcock  V.  Munger,  15  N.  H 
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which  is  proved  affords /^r  se  a  sufficient,  cause  of  action.^ 

yUL  COMPOUlTDniG  FBVALTIS8. — Actions  qui  tarn  cannot  be  com- 
promised without  leave  of  court,  upon  suggestion  of  matter 
which  entitles  the  defendant  to  indulgence.  If  they  are  oth^r. 
wise  compromised,  the  defendant  is  left  still  liable  to  the 
penalty.*  It  is  within  the  discretion  of  the  court,  under  the 
statute  of  New  York,  to  allow  the  plaintiffs  to  compound  on  such 
terms  as  they  deem  proper.  And,  as  a  general  rule,  the  court 
will  require,  as  one  of  the  terms  of  leave  to  compound^  that  the 
people's  moiety  of  the  penalty  be  paid ;  but  under  special  circum- 
stances leave  to  discontinue  will  be  granted  on  the  payment  of 
costs  only.* 

Where  an  action  is  brought  to  recover  a  penalty  for  violation  of 
a  statute,  and  any  person  is  authorized  to  prosecute  therefor  in 
the  name  of  a  certain  officer  in  case  the  proper  persons  refuse  to 
bring  such  action,  the  officer  in  whose  name  the  action  is  brought 
has  no  power  to  consent  to  its  discontinuance  without  the  con- 
sent of  the  person  by  whom  it  was  commenced.*  But  it  has 
been  held  that  in  an  action  commenced  by  a  city  treasurer  against 
one  who  had  incurred  a  penalty  under  a  statute  which  gave  "one- 
half  for  the  use  of  the  city,  and  the  other  half  for  the  use  of  the 
person  furnishing  the  necessary  evidence  in  the  case,"  a  nonsuit 
might  be  entered  by  agreement  of  the  plaintiff  arid  the  defendant 
against  the  objection  of  the  person  who  furnished  the  evidence.^ 

IX.  Vebbiot  AHD  Judomeht. — Where  the  statute  fails  to  direct 
whether  the  amount  of  the  penalty  prescribed  shall  be  fixed  by 
the  court  or  by  the  jury,  the  amount  of  the  penalty  is  for  the 
jury.*  If  a  statute  gives  double  the  value  of  goods  by  way  of 
penalty  to  be  recovered  in  an  action,  the  jury  may  find  the  value 
of  the  goods  by  their  verdict,  and  the  court  may  then  double  the 

1.  Hyde  v.  Morgan,  14  Conn.  104.  It  was  held  in  the  confiscation  cases, 

a.  Rayham  v.  RounesvUle,  9   Pick.  7  Wall.  (U.  S.)  454,  that  an  informer  in 

(Mass.)  44;  Burley  v.  Burley,  6N.  H.  prosecutions    under    th?    confiscation 

200;  CasweU  v.  Allen,  10  Johns.  (N.  acts  of  Congress,  Aug.  6  1 861,  had  no 

Y.)   118;    Middleton   v,    Wilmington,  vested  interesfin  the  subject-matter  of 

etc.  R.  Co.,  95  N.  Car.  167.  ^^  «"»*»  and  ^^^a*  t^e  Attorney-General 

Where  a  iudirment  was  recovered  in     '"^S^'  ™°^^   ^?  d»8"^»s8  an  appeal  to 
wnere  a  judgment  was  recoverea  in    ^j^.  ^  without  regard  to  the   in- 

the  name  of  the  wardens  of  the  poor     ^^^^^^  ^^  ^^^^  informer^ 

f  Vri^'l'''''.    k'"  "^  P""      .^;i  S  k"""  5.  Wheeler    v,    Goulding,    3    Gray 

of  which  he  IS  by  law  entitled,  he  may     ^  ^^    ^^^.^^  ^f^  ^  .  J^ 

release  one-half  of  the  judgment,  that  \^^^^^  may  lawfully  agree,  the  plaintiff 

bemg  his  own  share,  but  he  cannot  re-  ^^  discontinue  the  iuit,  and  the  defend- 

««e  the  other  half,  which  belongs  to  ^^^  ^^  ^j^^  ^  ^^^  discontinuing 

the  wardens.  Wardens  t;.  Cope,  2 Ired.  j^  not  compounding  or  compromising 

(W.  UarO  44-  a  popular  action,  within  the  "act  to  re 

S.  Bradway  v,  Le  Worthy,  9  Johns,  dress    disorders     by    common     infor- 

(N.  Y.)  251 ;  Haskins  v,  Newcomb,  2  mers  ;"  nor  is  payment  of  costs  by  the 

Johns.  (N.  Y.)  405.  defendant  a  composition.     Haskins  v. 

4.  Record  v.  Messenger,  8  Hun  (N.  Newcomb,  2  Johns.  (N.  Y.)  405. 
Y.)283;  United  SUtesv.  Gri8wold,30        6.   McDaniel    v.    Gates     City    Gas 

Fed.  Rep.  762.  Light  Co.,  79  Ga.  58.   . 
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amount  in  entering  the  judgment.*  But  if,  in  such  a  case,  the 
jury  find  a  verdict  for  a  specific  sum,  it  is  to  be  considered  as  the 
double  value  unless  the  contrary  appears.* 

In  a  qui  tarn  action  judgment  should  be  in  favor  of  the  in- 
former for  the  uses  expressed  in  the  statute.*  If  one-half  is  to 
be  paid  to  the  informer  and  the  other  half  into  the  treasury  of 
the  town,  the  judgment  should  be  that  he  recover  the  penalty, 
one-half  to  his  own  use,  the  other  half  to  be  paid  into  the  treasury 
of  the  town.*  A  verdict  in  an  action  qui  tarn  to  recover  a  num- 
ber of  penalties  should  specify  the  particular  offenses  for  which 
the  verdict  was  rendered.*  And  where  a  statute  directs  that  a 
penalty  shall  be  appropriated  in  a  certain  way,  a  judgment  that 
appropriates  it  differently  is  erronepus.^ 


1.  Djgert  V,  Schenck,  33  Wend.  (N.  ment  desires  information  material  to 
Y.446.  enforce  a  forfeiture.    Strictly  speak- 

2.  Cross  V.  United  States,!  Gall.  (U.  ing,.it  isthe  dutj  of  every  citizen  to 
S.)  26.  give  all  his  aid,  as  well  bj  communi- 

8.  Doss  V,  State,  6  Tex.  433.  eating  information  as  otherwise,  to  the 
4.  Bradley 't/.  Baldwin,  5  Conn.  288.  government,  to  enable  it  to  suppress 
In  an  admiralty  seizure  cause,  the  violations  of  the  laws  and  to  punish 
court  cannot  award  a  proportion  of  the  the  offenders,  and  to  enforce  forfeit- 
proceeds  of  the  property  condemned  to  ures  in  rem.  This  is  more  especially 
informers,  unless  the  case  be  within  the  duty  of  revenue  officers,  like  the 
some  statute  provision;  but  it  will  allow  petitioners,  who  are  placed  as  a  watch 
compensation  for  expenses  incurred  in  to  guard  the  public  against  frauds 
securing  and  preserving  the  property,  committed  in  the  course  of  navigation 
Ex  parte  Cahoone,  2  Mason  (U.  S.)  85.  and  commerce ;  and  this  duty  has  been 
In  this  case  Story,  T.,  reasoned  sub-,  peremptorily  pressed  upon  them  in 
stantially  as  follows:  The  present  claim  many  cases  by  the  express  injunctions 
is  not  for  any  expenses  incurred  or  labor  of  statutes.     Now  I  am  not  aware  that 


performed  by  the  petitioners  in  seizing, 
preserving  or  securing  the  property 
which  has  been  condemned  to  the 
United  States.  In  such  cases  the  court 
woiild  know  how  to  deal  with  the  claim, 
for,  as  incidental  to  its  general  juris- 
diction over  seizures,  it  would,  on  the 
admiralty  side,  entertain  petitions  for 
compensation.  But  here  the  whole 
claim  rests  merely  on  the  ground  that 
the  petitioners  were  the  first  informers, 
through  whose  instrumentality  the  for- 
feiture  to  the   United  States  has  been 


any  court  are  at  liberty  to  grant  re- 
wards in  cases  where  th^  party  has 
performed  a  public  duty,  unless  there 
be  some  positive  regulation  which  pro- 
vides for  such  cases.  It  is  not  sufficient 
that  the  services  be  meritorious  and 
acceptable,  nor  even  that  it  goes  be- 
yond the  limits  of  mere  official  duty ; 
much  less  that  it  is  strict  conformity 
with  such  duty.  To  found  a  title  for 
compensation,  there  must  be  either 
some  direct  extraordinary  assistance  or 
service,  or  expense,  which    the    law 


successfully  asserted.     In  certain  cases,  recognizes  as  a  just  charge  in  rem,  in- 

as  we  all  know,  the  laws  with  a  view  to  dependent  of  any  notion   of    official 

encourage  information  of  breaches  of  duty,  or  some  positive  statutable  en* 

the  revenue  system,  have  given  a  cer-  actment  in  point   Otherwise  the  party 

tain  portion  of  the  penalties  and  for-  must  be  left,  as  Sir  William  Scott  has 

feitures  annexed  to  such  breaches,  to  declared  on  another  occasion,  to  the 

informers.     Where  such  provision  has  general  reward  of  all  g^od  citizens  and 

been  made,  the  path  is  plain,  and  the  good  officers,  the  fair  estimation  of  his 

court  will  sedulously  guard  the  rights  countrymen  and  the  consciousness  of 

of  those  who  thus  become  entitled  to  his  own  right  conduct, 

the  bounty.   There  is  no  pretence  that  5.  Westbrook  x\  Van  Auken,  5  N.  J. 

any  such  provision  exists  in  the  pres-  L.  478 ;   Bloodgood  v.  Vandervecr,  3 

ent  case ;  and  if  the  court  are  to  grant  N.  J.  L.  486. 

compensation  here,  it  must  grant  it  in  6.  Werfel  v.  Commonwealth,  5  Blnn. 

every  other  case,  where  the  govern-  (Pa.)  65. 
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IjBOpilt* 


^CIL— See  WRixiNG. 

r^HDIHO. — (See  also  Lis  Pendens,  vol.  8,  p.  868 ;  Former 
Suit  Pending,  vol.  8,  p.  549).    See  note  i'. 

PEHETEATIOH.— See  Assault,  vol.  i,  p.  805;  note;  Rape; 
Seduction. 

PEVITEVTIABT.— See  PRISON. 

FEH8I0HS. — (See  also  ASSIGNMENT,  vol.  i,  p.  829;  CONSTITU- 
TIONAL Law,  vol.  3,  p.  706 ;  EXTORTION,  vol.  7,  p.  593). 


I.  Definition,  284. 

II.  Nature  and  History  of  Pension 
Laws,  284. 

III.  Pension  Office,  285. 

IV.  Who  Entitled  to  Pension,  286. 

v.  Proof  Required  to  Sustain  Pen- 


sion   Claims — False    EvidencOt 
289. 
VI.  Payment  of  Pensions,  290. 
VII.  Attorney's  Fees,  291. 
yill.  Detaining  Pension,  293.       [294, 
IX.  Exemption  of  Pension  Money, 


1.  "Pending"  implies  that  the  cause  of  a  voidable   marriage,  though  only 

is  in  court     Thomas  v.   Hopkins,   2  issued  seven  days  before  the  statute  of  5 

Browne  (Pa.)  146.  &  6  Wm.  IV,  en. 54  received  the  royal 

Where    a    statute    provided  that  a  assent,  constituted  a  suit  "depending" 

"pending"  action  should  not  abate  by  at  the  passing  of  the  act.    Sherwood  v. 

the  death  of  either  party,  it  was  held  Ray,  i  Moore,  P.  C.  353;  i  Curt.  173. 

that "  'pending*  action  means  nothing  A  petition  for  a  highway  as  soon  as 

more  'than  remaining  undecided,'  an  filed  with  the  clerk  of  the  proper  of* 

action  may  without  doubt  be  consid-  fice,  is  pending.     Wentworth  v.  Farm- 

ered  as  pending  from  the  commence-  ington,  48  N.  H.  207. 

ment"    Clindenin  v.  Allen,  4  N.  H.  A  case  that  had  been  heard  by  a  jus- 

386.  tice  of  the  peace  and  appealed  but  not 

Under  the  Oregon  Code,  $  2544,  which  entered  on  the  docket  of  the  county 
provides  that  any  person  wishing  to  court  at  the  time  of  the  passage  of  No. 
contest  an  election  shall  give  notice  in  40,  Stats,  of  Vermont  1S78,  relating  to 
writing  to  the  person  whose  election  the  apportionment  of  costs,  is  not  ex- 
be  intends  to  contest,  within  thirty  empt  from  the  operation  of  that  statute 
dajs  from  the  time  said  person  shall  under  the  exception  therein  of  cases 
cUim  tohave  been  elected,  it  was  held,  "pending**  in  county  court.  Tilden  v, 
that  a  cpntested  election  case  is  not  Johnson,  52  Vt.  628. 
"pending"  until  notice  to  the  person  Pending  Action. — An  action  for  in- 
whose  election  it  is  intended  to  con-  fringement  of  a  patent  is  not  after 
test  has  been  filed,  though  "proceed-  judgment  a  "pending  action,"  although 
ings  are  instituted**  before  the  service  an  appeal  from  the*  judgment  is 
of  such  notice.  Whitney  v.  Black-  pending,  within  the  meaning  of  §  18 
burn,  17  Oregon,  564.  (10)    English    Patent    Acts   of     1883, 

Although   judgment   has    been    re-  which    provides    that    the    foregoing 

covered  in   an   action,  the  action    is  provisions  of   the  same    section   shall 

''pending**  as  long  as  such  judgment  not  apply  as  long  as  any  action  for  in- 

remains     unsatisfied.      Wegman      v.  fringement  or  other  legal  proceeding 

Childs,  41  N.  Y.  159;  Howell  v.  Bow-  in    relation    to  a   patent   is    pending, 

ers,  2  Cr.  M.  &  R.  626;  Mitchell  Fur-  Cropper  v.  Smith,  28  Ch.  Div.  148. 

niture  Co.  v,  Sampson,  40  Fed.  Rep.  Depending    for  Settlement.  —  Where 

805;  Redfield  v,  Wickham,  13  App.  an   estate,  represented  insolvent,   has 

Gas.  467.                        \  turned  out  to  be  solvent,  and  the  ad- 

^'Pending"  applies  to  a  judgment  on  ministration   account    has  been    pre- 

which  suc<;es8ive  fieri  facias   vendi'  sented  to  the  court  of  probate,  and  ac- 

/iMf'i have  been  issued,  but  not  fully  sat-  cepted,  the  estate  is  no  longer  to  be 

Ufied.  Ulsafer  v,  Stewart,  77  Pa.  St.  170.  regarded    as    "depending    for    settle- 

Bzamples   of   Oasss  Fsndliiff  at  the  ment**  within  the  meaning  of  the  58th 

Tlins  Yarlont   ttafentas  Took    Bffoot. —  section  of  the  Connecticut  "act  for  the 

The  issue  of  a  citation  for  dissolution  settlement  of  estates,'*  which  provides 
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PENSIONS.  K»taM 

L  Definition. — A  pension    is  a  stated  and  certain 
granted  by  the  government  to  an  individual,  or  those  n 
sent  him,  for  valuable  services  performed  by  him  for  the 

n.  Hfttore  ud  Eiitory  of  Peuion  Lawa, — In  Engl 
sions  are  given  to  soldiers  and  sailors  or  those  depenc 
them',  officers  of  the  courts,*  political  officers,*  colt 
ernors,*  and  persons  in  the  diplomatic  service.* 

In  the  United  States  the  English  system  of  awarding 
to  others  than  soldiers  and  sailors  has  not  been  adopted, 
may  be  awarded  under  the  United  States  statutes  to  so 
sailors,  or  their  widows  and  orphans,  and  to  the  wii 
'children  of  deceased  members  of  the  life-saving  service, 
of  the  States  have  adopted  statutes  allowing  pensions  1 
disabled  in  military  service.' 

The  foundation  for  the  system  of  pension  legislation 
the  United  States  was  laid  during  the  War  of  the  Re 

that  no  suit  shall  be  brought  against  June,  1866,  and  act  of  Mai 

the  administrator  while  the  estate  is  in  Soutk  Carolina  Act  of  Dei 

settlement.     Bacon  v.  Thorp,  rj  Conn,  In  Louisiana  there  is  a 

3jt.  ing   pensions   to  the   vete 

Bzamlnatloii  of  ■  Poor  DeHtor.— The  War  of   1813   and  their  w 

examination  of  a  debtor,  who  has  ap-  Act  No.  70,  18S3,   p.  115; 

piled  to  take  the  oath  for  Ihe  relief  of  6i,  1S76,  p.  103. 

poor  debtors,  is  "pending"   within  the  In   North    Carolina    evi 

meaning  of    the   Massaciuietti   Pub.  who    maj     have    been     ( 

Stats.  161,  I)  49,   so   that   the  creditor  wrongs  in   the  militia  ser 

maj  tile  charges  of  fraud  against  him,  State   or  rendered   incapa 

until  the  announcement  of  thj  deci-  of    procuring;    subsistence 

sion  of   the   magistrate,  although  the  selves   and   families,  and 

bearing  of   evidence    and    argtimenls  and  orphans  of  such  olficei 

has   closed,   and    the   magistrate    has  have  died  are  given  a  pens 

continued  the  cause  for  the  purpose  of  Ing  such  officerB  or  persoi 

considering  the  questions  of  law  and  engaged  in  the  late  civil 

fact   Involved    therein.      Andrews    v.  of  North  Car.  1883,  vol.  3, 

Cassid/,  [43  Mass.  96.  A  pension  of  f  10  a  mon 

1.  Bouvier's  Law  Diet,  to   a   soldier    from    Tennt 

I,  7  Geo.  IV,  ch.  16,  4  10;  28  and  39  Armj  of  the  Confederate 

Vict.,  ch.  73.  lost  his  ejes  while   engagi 

The  statute  3s  and  36  Vict,  ch.  67,  %  in  the  war  between  the  SI 

5,  provides   that  the   admiralty  may,  of  Tenn.  1884,  }  3133,  p.  37 

under  regulations  to  be   from  time  to  S.  Congress    by  resolut: 

time  made  by  them,  provide  wholly  or  gust    36,    1776,    provided 

In  part  for  the  education  and  mainte-  commissioned  and  non-co 

nance   of  sons  and  daughters   of  de-  officer,    and     private    sole 

ceased  or  distressed  commissioned  of-  army,  who  was  so  disabled 

iicers,  royal  navy  and  marines.  Ice  of  the  State  In   the  w 

Sergeants,    etc.,    having    served    in  isting  with  the  mother  coi 

the  local  militiatwentyyeBrsare  given  be   rendered  incapable   *^ 

a  pension.     E.  «3  Geo,  III,  38,  \  93.  getting  a  livelihood"  shoi 

S.  43  and  43  Vict.,  ch.  78,  44  15-31.  during    life,    or    the    com 

«.  33  and  33  Vlctl,ch.  60;  13  Vict,  such  disability,  one-half  ) 

ch,  36,  4  13.  pay  after  his  pay  as  a  sol 

B.  38  and  39  Vict,  ch.   no;  35  But)  cease.     The  same  provlsioi 

36  Vict.,  ch.  19,  for    commanders,    commi: 

4.  33  and  33  Vict,  ch.  43.  fleers,  marines  and  seamen 

T.  See  44  1,3,  March,  1865;  44  5,^  war  end  armed  vessels  of 
3S1 


n*  FniloB  (MIm.  pensions.  Dm  Pauloit  Oftse. 

The  policy  thu£  outlined  has  been  pursued  in  statutes  passed  by 
Congress  from  time  to  time  since  the  Revolution,  In  the  acts 
regulating  the  military  establishment  of  the  United  States,  provi- 
sion was  made  for  pensioning  officers  and  soldiers  wounded  or  dis^ 
abled  while  in  the  line  of  duty.  The  acts  authorizing  the  raising 
of  additional  military  forces  during  the  War  of  i8l2,  the  Mexican 
War,  and  the  Warof  the  Rebellion,  placed  such  forces  on  the  same 
footing,  in  respect  to  pensions  and  bounty  lands,  as  the  Regular 
Army.  By  act  of  Congress,  approved  July  14,  1862,  general 
provision  was  made  for  the  payment  of  pensions  to  invalids  in  the 
War  of  the  Rebellion,  or  to  the  widows  and  orphans,  or  mothers 
and  minor  sisters  of  such  as  might  die  or  be  killed  in  the  line  of, 
duty.  Since  the  close  of  this  war,  many  different  pension  acts 
have  been  passed  by  Congress,  and  so  much  of  the  statutory  regu- 
lations of  pensions  as  are  still  in  force,  and  come  within  the 
scope  of  this  title,  are  set  out  elsewhere  herein, 

in.  The  Feniioii  Office  is  the  office  through  which  appli- 
cations for  pensions  are  made.  The  Department  of  the  Interior 
has  general  silpervisory  and  appellate  powers  over  the  Pension 
Office.  The  Commissioner  of  Pensions  is  required  to  perform, 
under  the  direction  of  the  Secretary  of  the  Interior,  such  duties 
as  may  be  prescribed  by  the  President,  He  is  required  by  statute 
to  furnish  to  each  claimant  or  applicant  instructions  and  the  forms 
to  be  used  in  establishing  pension  claims.  And  it  is  also  made 
his  duty  to  determine  all  applications  "for  pensions  and  construe 
and  interpret  all  questions  which  may  arise  as  to  the  construction 
o(  the  several  acts  of  Congress  relating  to  pensions,  subject  only 
to  the  direction  of  the  Secretaty  of  the  Interior,  to  whom  appeal 
may  be  made.*  The  Interior  Department  is  a  special  tribunal 
of  judicial  or  ^ajt-judicial  powers,  appointed  by  law  to  ascertain 
and  determine  all  the  facts,  and  to  adjudicate  and  allow  a  pension 
to  the  party  entitled,  and  its  decision  is  held,  by  some  cases,  to 
be  final  and  conclusive.* 

State*,  who  should  be  bo  diaabled  fta  to  ceases,  and  finallj  bj  Act  of  April  lo^ 

be  incspable  of  obtaining  a  livelihood.  1806,  all  (oraier  laws  were   repealed, 

Two  jeari  later  the  provisions  o£  this  and    general  provision  was  made  for 

rnolutlon  were  extended  to  all  per-  the  payment  of  pensions  to  invalids  of 

ions  who  were  disabled  In  the  service  the  Revolution. 

of  the  United   Colonies   or   Stales  of  1,  Stokely    v.    De   Camp,   3   Grant 

America    before    the  passage   of   the  (Pa.)  17. 

■bove  resolution;  and  by  the  resolu-  I.  United   States  v.  Scott,   35    Fed. 

lion  of  April   13rd,  1783,  alt  such  sick  Rep.  470.     See  United   States  v.  Get- 

or  wounded  soldiers  as  were  reported  malne,  9  Otto  joS. 

unlit  for  dutj,  either   in   the   Geld  or  In  Daij  v.  United   States,   17  Ct  of 

garrison,  were  entitled  to  a  discharge  CI.   144,  the   court,   br  Drake,  C.   ]., 

upon  application   for   the   same,   and  said;  ',' Without  laboring  through  the 

ilio  to  receive  as  a  pension  five  dol-  pension  laws  to  show  the  fact,  nothing 

1i:t  per  month  In  lieu  of  all  pa j  and  can  be  clearer,  or    better    known   to 

emolumenta.     Sundry   acts  were  iub-  'everybody  having  ordinary  knowledge 

lequently  passed,  altering,  modifying,  of    those   laws,   than   that   the  whole 

or  repealing  the   last  named  act,  and  matter  of    ascertaining,    determining 

tbej   )n   ttirn  lubmltted  to  like  pro-  and  certifjing  who  Is  lawfully  entitled 
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IV.  Who  Entitled  to  Fenfion. — It  may  be  said  generally 
that  commissioned  and  non-commissioned  officers  of  the  army 
(including  regulars,  volunteers,  rangers  and  militia)  and  navy,  in- 
cluding the  navy  proper,  sea-fencibles,  flotilla  service,  marine 
corps  and  revenue  cutters  when  co-operating  with  the  navy; 
musicians,  privates,  marines,  seaman, ,  ordinary  seamen  and  all 
others,  in  whatsoever  capacity  they  may  have  served,  who  were 
regularly  enlisted  or  drafted,  or  who  volunteered,  and  who,  while 
in  the  line  of  duty,  were  disabled  by  wounds  or  sickness  from  sub- 
sequently procuring  a  livelihood,  are  entitled  to  pensions  under 
the  present  laws.^    The  heirs  or  legal   representatives  of   any 


to  the  gratuity  authorized  to  be  be-  1.  Who  BntlUad  to  PeniloiiBw— The 
stowed  on  account  of  military  service  following  persons  are  entitled  to  pen- 
Is  confided  to  certain  executive  of-  sions  under  th^  present  laws : 
ficers,  and  nowhere  to  the  judiciary.  First.  Anj  officer  of  the  army,  in- 
,No  right  to  a  pension  is  fixed  until  eluding  regulars,  volunteers  and  mi- 
those  officers  declare  it  so.  If  they  litia,  or  any  officer  in  -the  navy,  or  ma- 
decide  against  the  right,  there  is  no  rine  corps,  or  any  enlisted  man,  how- 
appeal  against  that  decision,  except  to  ever  employed,  in  the  military  or 
Congpress."  naval  service  of  the  United  States,  or 

In  United  States  v.  Moore,  95  U.  S.  in  its  marine  corps,  whether  regularly 
760-764,  the  court  said :  '^he  c6n-  mustered,  or  not,  disabled  by  reason  of 
struction  given  to  a  statute  by  those  any  wound  or  injury  received,  or  dis- 
charged with  the  duty  of  executing  it  ease  contracted  while  in  the  service  of 
is  always  entitled  to  the  most  respect-  the  United  States  and  in  the  line  of 
fill  consideration,  and  ought  not  to  be  duty. 

overruled  without  cogent  reasons.  Second.  Any  master  serving  on  a 
Edwards  v.  Darby,  12  Wheat.  (U.  S.)  gunboat,  or  any  pilot,  engineer,  sailor, 
aio;  United  States  v.  Bank,  6  Pet.  (U.  or  other  person  not  regularly  mustered, 
S.)  39 ;  United  States  v.  Macdaniel,  7  serving  upon  any  gunboat  or  war-vessel 
Pet.  (U.  S.)  I.  The  officers  concerned  of  the  United  States,  disabled  by  any 
are  usually  able  ^en,  and  masters  of  wound  or  injury  received,  or  otherwise 
the  subject  Not  unfrequently  they  incapacitated,  while  in  the  line  of  duty, 
are  the  draftsmen  of  the  laws  they  for  procuring  his  subsistence  by  man- 
are    afterwards    called    upon     to    in-  ual  labor. 

terpret."  See  Bowen  v.  United  States,  Third.  Any  person  ncA  an  enlisted 

14  Ct  CI.  162.                                         '  soldier  in  the  army,  serving  for  the 

In  United  States  v,  Purdy,  38  Fed,  time  being  as  a  member  of  the  militia 
Rep.  902,  Sage,  Jm  in  charging  Uie  of  an.y  State,  under  orders  of  an  officer 
jury  said :  ''Something  has  been  read  of  the  United  States,  or  who  volun- 
to  you  from  the  opinions  of  the  Sec-  teered  for  the  time  being  to  serve  with 
retary  of  the  Interior  as  to  the  con-  any  regularly  organized  military  or 
struction  of  that  section.  Now  his  naval  force  of  the  United  States,  or 
opinion,  while  it  may  be  used  in  argu-  who  otherwise  volunteered  and  ren- 
ment  to  the  court,  is  not  an  authority  dered  service  in  any  engagement  with 
on  the  construction  of  the  law,  be-  rebels  or  Indians,  disabled  in  con- 
cause  the  constitution  vests  that  power  sequence 
in  the  judiciary  alone.  So  that  the  received 
construction  of  the  Secretary  of  the  in  such 
Interior  does  not  fix  the  meaning  of  no  claim 

the  law;, and  while  it  is  correct    in  non-enlisted  person,  on  account  of  dis- 

some   respects  it  is  clearly  wrong  in  ability  from  wounds  or  injury  received 

others."  in  battle  with  rebels  or  Indians,  while 

In  Alexander  v.  United  States,  4  Ct.  temporarily  rendering  service,  shall  be 

01.  218,  it  is  held  that  the  certificate  of  valid  unless  prosecuted  to  a  successful 

the  Commissioner  of  Pensions  is /ff  ma  issue  prior  to  the  fourth  day  of  July, 

faci€  evidence  of  title  to  a  pension  and  1874. 

of  all  the  facts  that  make  the  titie.  Fourth.     Any  acting   assistant  or 
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aUtled  U.  PENSIONS.  Who  Endtlad  to, 

r  are  by  statute  entitled  to  receive  the  arrears  of  pay  due 
officer  and  the  pension,  if  any,  authorized  by  law  for  the  grade 
vhich  he  was  mustered.*     Under  this  statute  the  widow  is 

ed  to  such  pension  without  regard  to  the  pension  which  her 

ct    aurgeon     disabled     by    gny  receive  one-half  the  monthly  pay  to 

I  or  injury   received  by  disease  which  the  deceased  was  entitled  at  the 

cted  in   the  line  of  duty  while  time  he  received   the   injury  or   con- 

y  performing  the  tluCies  of  aa-  tiacted  the  disease  which  resulted  id 

Burgeon  or  acting  assistant  sur-  his  death.     But   no   half-pay   pension 

with  any  mililarv  force  in  the  shall  exceed  one-half  of  the  pay  of  a 

ir  IS  Iransilu,  or  in  hospital.  lieutenant  colonel,  and  such   half-pay 

h.    Any     provost -marsh  a  I   dep-  pension  shall  be  varied  after  the  35th  > 

ovost -marshal,  or  enrolling  offi-  day  of  July,  1866,  In  accordance  "with 

sabled   by  reason  of  any  wound  the   provialona  of    sec  4,  711   of   the 

ury,  received    in  the    discharge  present  statutes.     U.  S.  Rev.  Stat.,4 

duty,  to  procure  a  subsistence  4733. 

nual   labor.     U.  S.    Rev.   St.,  4         PenalDni  to  Resnlftrs  ftnd  Voluuteera 

See  Pension  Laws  1890,  p.  5.  of  the  Mexican  War. — Any  officer,  non- 

ny  person  embraced  witliin  the  commissioned  officer,  musician  or  pri* 

ions   of  the   above   section   has  vate,  whether  of  the  regular  army  or 

ioce   the  fourth   day  ot  March,  volunteer,  disabled  by  reason  of  injury 

en   hundred    and   sixty-one,   or  received   or  disease  contracted  while 

ler  dies  by  reason  of  any  wound,  in  the  line  of  duty  in  actual  service  In 

,   or   disease,  which,   under   the  the  war  with  Mexico,  or  in  going  to 

ions  and  limitations  of  such  aec-  or  returning  from   the  same,  who  has 

would  have  entitled   him   to  an  received    an   honorable   discharge,   ia 

1  pension  had  he  been  disabled,  given  a  pension   proportionate  to  his 

dow,  or  if  there  be  no  widow,  or  disability,  not  exceeding  for  total  dis- 

!  of  her  death,  without  payment  ability  one-half  of  the  pay  of  his  rank 

of  any  part  of  the  pension  here-  on  the  date  on  which  lie  received  the 

:  mentioned,  his   child  or  chil-  -wound  or  contracted  the  disease  which 

under  sixteen  years  of  age,  shall  resulted   in   such   disability.     In   case 

titled  to  receive  the  same   pen-  the  officer  or  other  person  referred  to 

i  the  husband  or  father  would  has  died  after  the  passage  of  the  siat- 

>een   entitled    to   had    he   been  ute   by   reason   of   injury  received  or 

disabled,  to    commence    from  disease    contracted   in    the    war,    his 

ath  of  the  husband  or  father,  to  widow  is  entitled  to  receive  the  same 

ue    to    the   widow    during   her  pension   as   the  husband  would  have 

hood,   and    unto    his   child    or  been  entitled  to  had   he  been   totally 

en  until  they  severally  attain  the  disabled.      See    United    States     Rev, 

r  sixteen  years,  and  no  longer;  Stat^  4^  4730  and  4731- 

the  widow  remarry,  the  child  or  1.  St,  June  3,  1884,  ch.  63,  ^3  and  3, 
en    shall   be   entitled  from   the         The  pension  due  at  the  death  ot  a 

f  remarriage.     U,  S.  Rev.  St^  }  widow,  under  the  act  of  June  19,  1840. 

See    Pension   Laws   of  1890,  p.  goes  to  her  children  and  not  to  her 
creditors,    although     payable    to    the 

lions  to  tie  anrrlTora of  the  War  executor  or    administrator.     Shireley 

la.— The   widows   and    children  v.  Walker,  31   Me.  341  ;  Froud  v.  Per- 

the  age  ot  sixteen  vears  ot  the  kins,  9  N.  H.  loi. 

s,  non-commissioned  officers.  The  pension  due  to  a  widow  under 
ians  and  privates  of  the  regulars,  statute  June  4,  1836,  and  statute  March 
1  and  volunteers  of  the  War  of  3, 1837,  and  disposed  of  by  her  by  will 
and  the  various  Indian  wars  becomes  a  part  of  her  estate  and  goes 
1790,  who  remained  at  the  date  to  her  executor  and  not  to  her  chil- 
■Ir  death  In  the  aer\-ice  of  the  dren,  although  certliicate  was  issued 
d  States,  or  who  received  an  after  her  decea».  •  Foot  v.  Knowles, 
able  discharge,  and  have  died,  or  4  Mete.  (Mass.)  386.  Comfarf  Slade 
hereafter  die  of  injurv  received  t^.  Slade,  11  Cush.  (Mass.)  466;  Gar- 
lease  contracted  In  tfie  sen-ice  land  t/.  Thompson,  19  N.  H.  396. 
1  the  line  ol  duty,  are  entitled  to  The  provision  that  the  accrued  pen- 
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husband  was  receiving.*  A  claim  upon  the  United  States  for  a 
pensipn  due  a  decedent  must,  however,  be  prosecuted  by  the  ad- 
ministrator, not  by  the  heirs,  as  it  is  personal  estate.* 

The  widow  of  a  soldier  of  the  Revolution,  having  remarried 
since  his  death,  is  entitled,  under  the  act  of  August  23,  1842,  to  the 
pension  given  by  the  act  of  July  7,  1838,  as  well  duringthe  period 
of  her  coverture  as  during  her  widowhood  occasioned  by  the 
death  of  her  second  husband,  provided  she  be  a  widow  at  the 
time  she  makes  her  application.'  But  a  deserted  wife,  who  re- 
marries, thinking  her  first  husband  dead  and  continues  in  her 
new  relation  after  discovering  her  husband  to  be  alive,  is  precluded 
from  claiming  a  pension,  her  husband  having,  meanwhile,  entered 
and  died  in  the  service  of  the  United  States.* 
.  Under  the  earlier  statutes,  an  adopted  child  is  not  entitled  to  a 
pension.  But  an  illegitimate  child,  which,  by  intermarriage  of 
the  parents,  and  acknowledged  as  their  child,  becomes  legitimized 
by  the  law  of  the  State  in  which  the  parents  reside,  is  entitled  to 
a  pension  if  the  father  dies  in  the  naval  service  and  the  mother 
marries  again.*  So  the  grandchildren  of  a  deceased  pensioner  are 
construed  to  be  included  in  the  word  "children,"  and  are  entitled 
per  stirpes  to  a  distributive  share  of  the  pension.® 

Under  a  statute  providing  that  if  a  soldier  has  died  entitled  to 
a  pension,  leaving  neither  the  widow  nor  minor  children,  his  mother 
or  father,  or  orphan  brothers  and  ;5isters,  not  dependent  on  him 
at  the  time  of  his  death,  shall  be  entitled  to  the  pension,  a  mother 
is  dependent  upon  her  son,  though  having  some  money  of  her' 
own  invested,  and  she  is  not  bound  to  use  the  capital  for  her  sup- 
port.    She  is  dependent  upon  the  son  within  the  meaning  of  the 


sion  shall  not  be  considered  as  part  of  Feb.  3,  1853,  providing  that  widows  of 

the  assets  of  the  estate,  was  held  to  soldiers    of   the    Revolutionary    war, 

apply  to  the  latter  act  of  January  35,  married  subsequently  to  January,  1800^ 

1879,  providing*  for  "arrears  of    pen-  shall  be  entitled  to  a  pension  "in  the 

sions."     The   issuing  of   a  certificate  same  manner"  as  those  who  were  mar- 

for  arrears  of  pension  does  not  create  ried  before  that  date,  see  United  States 

a  debt  against  the  government,  but  v.  Alexander,   12  Wall.  (U.  S.)   177; 

survives  to  the  administrator.     Bon-  reversing,  s.  c,  4  Ct,  CI.  218. 

nelly  r.  United  States,  17  Ct.  of  CI.  105.  4.  United  States  v.  Hays,   ao  Fed. 

Under  the  term  "accrued  pension,"  Rep.  17. 
it  has  been  held  that  the  executor  of  a  Under  the  Soutk  Carolina  act  of 
deceased  widow  cannot  be  compelled  Dec.  24,  1887,  providing  for  a  pension 
to  apply  unexpended  pension  money  to  a  widow  of  a  confederate  soldier 
left  by  her  to  the  payment  of  her  "while  she  remains  unmarried,"  a  sol- 
debts,  she  leaving  children  under  six-  dier's  widow  who,  after  his  death,  has 
teen  years  of  age  surviving  her.  married  again,  and  subsequently  be- 
Hodge  V.  Leaning,  2  Dem.  (N.  Y.)  comes  a  second  time  a  widow,  does 
553.  not  remain  the  widow  of  the  first  hus- 

1.  Burnett  v.  United  States,  1 16  U.  band,  so  as  to  be  entitled  to  a  pension 

S.  158;  20  Ct.  CI.  190.  as  such.      State,    Foucee    v.  Vemer 

a.  Chamberlin  tr.  United  Stages,  17  (S.  Car.),  9  S.  E.  Rep.  113. 

Ct.  of  CI.  631.  6.  United  States  v.  Skam,  5  Or.  C 

8.  Koucher  v.  United  States,  i  Ct  of  C.  367. 

CI.  207.  6.  Walton  V   Cotton,  19  How.  (U. 

For  construction  of  $  a  of  U.  S.  St,  S.)  355. 
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:e,  and  though  she  still  keeps  her  money  at  interest,  using  the 
le  for  her  support  as  far  as  it  will  go.  But  if  the  mother  has 
a  contract  with  a  third  person  for  her  support  during  life 
not  entitled  to  any  pension  from  the  date  of  such  contract.* 
der  a  statute  providing  "that  any  person  who  is  now  receiv- 
■  shall  hereafter  receive  a  pension  under  a  special  act  shall 
titled  to  receive,  in  addition  thereto,  a  pension  under  the 
al  law,  unless  the  special  act  expressly  states  that  the  pen- 
ranted  thereby  is  in  addition  to  the  pension  which  said  per- 
entitled  to  receive-  under  the  general  law,"  a  double  pen- 
,'ill  be  refused.* 

one  who  voluntarily  surrenders  his  pension  under  a  special 
order  to  receive  a  latter  pension  to  which  he  becomes  enti- 
n  the  passage  of  a  general  act,  thereby  surrenders  his  right 
former.     He  cannot  have  both.' 

Proof  Aeqnind  to  Sutaiii  Pention  Clainu — FaUe  Eridenoe. — 
J  the  name  of  any  person  is  placed  upon  the  pension  roll  the 
in  laws  require  that  proof  of  the  right  to  the  pension  shall 
nished  by  the  applicant,*  and  certain  penalties  are  imposed 
se  evidence,  however  produced.*  The  mere  fact  that  there 
alse  statements  in  an  application  for  a  pension,  even  if  they 
ntentionally  false,  is  not  sufficient  to  invalidate  the  pension. 
st  appear  further  that  they  were  material  and  necessary  in 

ilted  States  v.  Furdy,  38   Fed.  ords  in  the  poBsession  of  theae  officer!. 

a.  In   aayj   cases    application   for    suclk 

lited  states  v.  Teller,  107  U.  S.  evidence  Is  made  to  the  proper  bureau 
of  the  Navy  Department.  When  the 
records  of  the  War  or  Navy  Depart- 
ments do  not  furnish  satisfactory  evl- 

ficer  in  the  navy  of  the  United  dence   Ihat  the  disability,  on  account 

by  a  special  act  of   Congress,  of  which  the  claim  lb  made,  originated 

general   act,   passed   the   same  In   the   service  of   the   Unlled   States 

jvldes  a  pension  lor  widows  of  and  in  the  line  of  duty,  the   claimant 

who   have   died  In  the    naval  is  required   to   furnish   such   evidence 

such  widow,  having  elected  to  in   accordance   with   the    Instructions 

der. the  general  law,  and  ha v-  given   by  the   Commissioner  of   Pen- 

rn  under  3ie  same  although  un-  siona,  compliance  Vvith  which  must  be 

test  by  receiving  the  same,  did  full  and  definite,  and  If  the  disability 

udice  her  claim  under  the  reso-  results   in    a  wound  or   other   injury,' 

f  the  same  date,  and  cannot  take  the  nature  and  location  of  the  wound 

the    special    act.     Decatur    v.  or  injury,  tlmewhen,  place  where,  and 

Lg,  14  Pet.  {U.  S.)  497.  the  manner  in  which  it  was  received, 

iited  States  v.  Burnett,  17  Otto  whether  in  battle  or  otherwise,  should 

64.  be  shown  by  the  affidavit  of  some  one 

lited  States  Rev,  Stat.,  f  4731,  who  was  a  commissioned  officer  and 

I  Laws,  1S90,  p.  11.  had  personal  knowledge  of  the  facts. 

□on    as   practicable    after    the  Black's  Army  and  Navy  Pension  Laws 

of    the   claim   for   a   pension,  of  the  United  States,  p,  7S;   Pension 

:ion   is   made   by   the    Pension  Laws,  1S90,  p.  no. 
a  army  cases,  to  the  Adjutant        B,  United  States  Rev,  Stat.,  4  4746. 
land  the  Surgeon   General  of        Indletmant.  — In   an    indictment   for 

ly,  tor  a  report  of   the   appll-  presenting   for   payment    a  false    and 

:rvice,  and  evidence  In  regard  fraudulent  claim  for  pension  moneys, 

disability  alleged,  which  may  It  is  not  sufficient  to  allege  the  otTens« 

upon  the  rolls  and  other  rec-  in  the  words  of  the  statute.  The  facts 
18  C.  of  L.— 19.                       389 
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order  to  procure  the  pension.^  But  it  is  an  offense  to  transmit 
to  the  Commissioner  of  Pensions  an  affidavit  which  is  false  in  the 
facts  which  it  professes  to  narrate,  though  sworn  to  by  a  person 
who  really  existed,  the  person  transmitting  it  knowing  that  it  is 
false.^  An  indictment  for  making  a  false  deposition  with  intent 
to  enable  another  to  obtain  payment  of  a  fraudulent  pension 
claim  need  not  allege  that  it  was  ever  attempted  to  use  the  depo- 
sition, or  that  the  claim  had  been  presented.'  Nor  is  it  ground 
for  quashing  an  indictment  under  the  statute  for  aiding  and 
procuring  one  to  make  a  false  affidavit  for  the  purpose  of  procur- 
ing a  pension,  that  the  affidavit  was  in  fact  made  before  a  proper 
officer,  as  the  statute  applies  also  to  the  offense  of  using  a  genuine 
instrument  containing  false  statements,  knowing  them  to  be  false 
with  intent  to  defraud  the  United  States.* 

When  the  Commissioner  of  Pensions  prescribes  a  regulation 
that  ''all  evidence  in  a  claim  for  pension  other  than  the  declaration 
may  be  verified  before  an  officer  duly  .authorized  to  administer 
oaths  for  general  purposes,'*  such  a  regulation  is  proper  and  a 
justice  of  the  peace  is  an  officer  duly  authorized  to  administer 
oaths  within  the  purview  of  such  regulation.* 

VL  Payment  of  Pensioni. — The  several  agents  for  the  pay- 
ments of  pensions  are  required  to  prepare  a  quarterly  voucher  for 
every  person  whose  pension  is  payable  at  his  agency  and  trans- 
mit the  same  by  mail  directed  to  the  address  of  the  pensioner 
named  in  such  voucher,  who,  on  or  after  the  time  fixed  by  the 
statute,  may  execute  and  return  the  same  to  the  agency  at  which 
it  was  prepared,  and  at  which  the  pension  of  such  person  is 
due  and  payable.  Upon  the  receipt  of  such  voucher,  properly 
executed,  and  the  identity  of  the  person  being  established,  and 
proved  in  the  manner  prescribed  by  the  Secretary  of  the  In- 
terior,  the  agent  for  the  payment  of  pensions  immediately 
draws  his  check  on  the  proper  assistant  treasurer,  or  designated 
depositary  of  the  United  States,  for  the  amount  due  such  pen- 
sioner, payable  to  his  order,  and  transmits  the  same  by  mail 
directed  to  the  address  of  the  pensioner  entitled  thereto.*  If 
the  pensioner  dies  before  payment,  but  after  the  certificate  is 
issued,  the  issuing  of  the  certificate  does  not  create  a  debt  against 
the  government  which  survives  to  the  administrator  of  the 
pensioner.^     If  the  vouchers  are  signed  and  the  drafts  issued  in 

constituting  the  offense  should  be  set  S.  United  States  v.  Statts,  8  How. 

out  with  such  certainty  as  to  apprise  (U.  S.)  ^i. 

the  defendant  of  what  is  intended  to  S.  United  States  v.  Rhodes,  30  Fed. 

be  proved  against  him,  to  the  end  that  Rep.  439. 

he    ma/    prepare    his    defense    and  t.  United  States  v.  Gowdj,  37  Fed. 

plead    the    judgment   as    a*  bar    to  Rep.  33a. 

anjr  subsequent   prosecution   for  the  9.  L  nited  States  v.  Boggs,  31  Fed. 

tame  offense.    United  Sutes  r.  Gog-  Rep.  ^37. 

gin,  I   Fed.  Rep.  49;    9  Biss.  (U.  S.)  t.  uTS.  Rer.  Stat.,  (  4764.    See  also 

269.  Pension  Laws,  1890L 

1*  United  States  v.  Pord/,  ^  FmL  T.    Donnell/  v.  United    States.  17 

Rep.  9Q(i»  Ct  of  CL  105. 
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ual  course  of  business,  the  officials  of  the  Pension  Office  are 
iilty  of  negligence  in  failing  to  discover  the  death  of  the  ap- 
t  prior  to  the  issuing  of  the  vouchers.'*  So  where  pension 
are  paid  with  a  forged  indorsement  of  the  name  of  the  ap- 
t  having  notice  on  the  back  that  the  "payees  indorsement 

check  must  correspond  to  the  signature  on  the  voucher 
ich  the  check  is  given,"  the  government  can,  on  discovering 
lud,  afterwards  recover  the  amount  from  one  who  in  good 
ashed  the  drafts  and  indorsed  them  to  the  United  States 
It  returning  the  draft  to  him-^* 

navy  pensions  are  paid  from  the  navy  fund  of  which  the 
ary  of  the  Navy  is  trustee.8  Where  the  claimant  applies  to 
r  the  pension*  and  he  refuses  to  pay  on  the  ground  that 
otan  "enlisted  officer,"    it    is    held    that    the   jurisdiction 

Secretary  of  the  Navy  is  conclusive.*     So  mandamus  will 

to  compel  the  Secretary  of  the  Navy  to  pay  money  out  of 
nd   where  his  discretion  may  be  exercised.* 

Secretary  of  the  Interior  is  authorized  to  strike  from  the 
1  roil  the  name  of  any  person  whenever  it  appears  by  proof 
;tory  that  such  name  was  put  upon  such  roll  through  false 
dulent  representations.'  This  authority  extends  to  all 
!,  and  may  be  exercised  upon  the  evidence  of  an  ex  parte 
of  special  agents,  notwithstanding  the  first  part  of  the  sec- 
lates  wholly  to  soldiers  of  the  War  of  i8i2.» 
Attorney's  Fees.— Provision  is  made  in  pension  laws  for 
I  the  compensation  of  agents  or  attorneys  for  their  service 
uring  pensions.*  In  order  that  this  provision  be  not  inop- 
,  a  penalty  is  provided  for  receiving  greater  fees  than  those 
Ded.>«      The  legal  fee  in  a  claim  for  a  pension,  or  for  a 

land  warrant  under  the  statute  passed  July  4th,   1884,  is 

ted   States   -v.  Onondaga  Co.  Btatut*.— An   agent  or   attorney   or 

39  Fed.  Rep.  2t,<).  any     oiher    person    inEtrumental     in 

ted  States   v.   Onondaga  Co.  procuring   any  claim   for   pension   or 

,  39  Fed,  Rep.  159.  bounty  land,  who  shall  directly  or  In- 

ted  Slates  Rev.  Slat,  44  4753  direolly  contract   (or,  demand;  or  re- 

■  „.    ,        ,                     '  eeXve  or  retain  any  greater  compensa- 

-»t-.M7/6.  tionfor  his  services  than  is  provided" 

idson  V.  United   States,  la  Ct.  in  the  title  pertaining  to  pensions,  or 

%              „      ,^,                „            ,  "'ho    shall  wrongfully   withhold  from 

.,   -  "■.    ?""""S'  '*  "'■  '^-  '"«  pensioner  or  claimant  the  whole 

United   States   v.   Black,   ij  or  any   part   of  the   pension  or  claim 

„.        ,                „  allowed  to  such  pensioner  or  claimant 

.  Stat..  $   4739.     See   Pension  or    the   land   warrant   i«sued    to    anr 

?!;^'  ""Vi   ■.  ^  >.                 ^  "^''^  '^'''""'  ^f""  **«  guilty  of  a  high 

rison  I..  United  States,  so  Ct.  misdemeanor,    and     upon     conviction 

filT"f   ^"'tf^ij  ^"tes  t..  thereof,   shall   for  every  such  offense 

^V'c    I^'   H"!'^*^  States  r.  be   fined   not  exceeding  five  hundred 

.  U.  S    J65 ;    Hahn  v.  United  dollars,  or  imprisonment  at  hard  labor 

7U.t>.  40J.  not  exceeding  two    years,  or  both   at 

,Stat<U.S.),*5485:  United  the   discretion   of  tlie   court.     United 

Brown,  40  Fed.  Rep.  457.  States  Rev.  Stat.,  t)  5485. 

ited  Sutes  v.   Marks,  1  Abb.  EnruMment   of   Btatuta.— The    Fed- 

!'■  eral  statute  limiting  the 
231 
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twenty-five  dollars  on  contract ;  otherwise  ten  dollars  payable  in 
both  cases  by  the  United  States  pension  agent  upon  the  allow- 
ance of  the  claim.* 

It  is  a  violation  of  the  statute  which  forbids  any  agent  or  attor- 
ney, or  other  person  instrumental  in  prosecuting  any  claim  for 
pension,  directly  or  indirectly  to  contract  for,  demand,  receive,  or 
retain  any  greater  compensation  for  his  services  than  the  legal  fee. 
Any  scheme  or  contrivance  by  which,  under  the  guiSe  of  a  loan, 
a  mortgage,  or  a  gift,  or  other  dealing,  the  claim  agent  retains 
more  than  the  legal  fee,  is  a  violation  of  the  statute.*  So  evi- 
dence  will  be  admitted  to  show  that  trickery  was  practiced  to 
evade  the  statute."  but  fraud  or  extortion  is  not,  however,  a 
necessary  element  in  the  offense.' 

The  statute  does  not,  however,  prohibit  a  chaise  in  excess  of 
ths  statutory  fee  for  services  in  causing  the  removal  of  a  chaise 
for  desertion,'  nor  does  it  forbid  reimbursement  for  money  a&- 
vanced  for  the  expenses  incurred.*  See  Extortion,  vol,  7,  p. 
593. 

No  claim  agent  or  other  person  is  entitled  to  receive  any  com- 
pensation for  services  in  making  application  for  arrears  of  pen- 
sions.' No  more  than  the  lawful  fee  can  be  recovered  even  upon 
a.  quantum  meruit-^  and  if  more  has  been  paid  it  may  be  recov- 
ered* even  though  p^ id  voluntarily  and  understandtngly,***  and  no 
action  can  be  maintained,  even  upon  the  promise  of  a  third  per- 

ble  for  obtaining  a  pension  is  ■  benefi-  ^  4718   for   relmbuTBement  out   of  tn 

cent  one,  and  ^ould  be  enforced  hy  accrued  pension  bv  one  who  bore  the 

tile   courts   for  the  protection  of  the  expenses  of  Che   last  sickness  and  bu- 

■oldier  and  his  family.  In  such  a  man-  rial  of  h  pensioner,  nor  to  the  attorney 

ner   as  to   accomplish   the  object  ini  of   such   claimant.     United    Statea   v, 

tended.      Hall   v.   Kimmer,  61    Mich.  Nicewonger,  ao  Fed,  Rep,  438. 
969,  I  Am.  St.  Rep.  575.  g.  United  States  v.  Brown,  40   Ted. 


fndiotsiaiit.— An  indictment  follow-     Rep.  457;   United  States  v.  Mojei 
ing  the  language  of  section  5485,  Rev.     Fed.  Rep.  411. 
Stat.  U.  S.,  charging  the  accused  with         8.  United   Statea  w,   Koch,  3i    Fed. 


receiving  an  eiceaaive  fee  for  his  serv-  Rep.  73.  See  also  United  States  i . 
Ices  "in  prosecuting  a  pension  claim,"  Moyers,  15  Fed.  Rep.  411;  United 
iufficiently  charges  him  with  recelv-  States  ti.  Rickman,  la  Fed.  Rep, 
ing  the  same  "In  a  pension  case ;"  the     486. 

language   setting   forth   the   elemenU        4.  The  offense  of  taking  more   than 
els  < 


necessarj  Co  constitute  the  crime,  and  the  statuCorj  allowance  is  complete 
apprises  the  accused  with  reasonable  under  U.  S.  Rev,  Stats.,  f  5485,  when 
certainty   of    the    accusation     against     more  is  demanded.     United  Statea  v. 


Fed.  Rep.  a86.  B,  United  States  v.  Snow,   3   Flipp, 

The  indictment  need  not  stale  how  C.  C.  i. 

the    accused    was    instrumental    and  e.  See  Morgan  v.  Davis,  47  Vt.  6ia; 

what  he  did  In  procuring  the  pension.  Crane  v.   Ltnnues,  77  Me.  59;  United 

It  Is  also  unnecessary  to  state  that  the  States  v.  Hewitt,  11  Fed.  Rep.  343. 

defendant  "wilfully    and  wrongfully"  T,  United   States    Rev.  St.,   f    4711, 

did  the  act  charged.     United  States  v.  See  St.  Jan.  at,,  1879,  Ch.  33,  f  4. 

Koch,  31  Fed.  Rep.  873,  B.  Morgan  -a.  Davis,  47  Vt.  610. 

1.  U.  S.  Rev.  SUt  5485.  9.  Smith  v.  White,  17  Me.  33a;  m 

The  limitation  as  to  pension  fees,  in  Am.   Rep.  356;    Hall  v.   Kimmer,    01 

U.  S.  Rev.  Sut,  4  5485,  and  Supp.,  {  Mich.  369. 

60a,  does  not  apply  to  a  claim  under  10.  Ladd  v.  Barton,  64  N.  H.  613. 
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■  more  than  the  statutory  fee.' 

Detaining  F«9iloiL — Under  the  constitutional  authonty 
>e  and  support  armies,"  Congress  is  authorized  to  enact 
5  making  it  an  offense  punishable  in  the  national  courts 
in  from  a  military  pensioner  any  portion  of  a  sum  collected 
)ehalf  as  his  pensioft.*      It  is  competent   for  Congress  to 

the  fund  both  before  and  after  it  reaches  the  hands  of  the 
lers ;  and  to  this  end  may  declare  the  embezzlement,  by  a 
in,  of  money  which  came  to  his  hands  as  pension  money 

wards,  to  be  a  crime  against  the  United  States,  and  as 
unishable  in  the  United  States  courts.'  These  statutory 
3ns  are  not  confined  to  withholding  pensions  authorized  by 
tute  under  which  they  were  granted.  Withholding  any 
I  is  indictable* 

pledge,  mortgage,  sate,  assignment,  or  transfer  of  any 
laim  or  interest  in  any  pension  which  may  be  granted  is 
ind  any  person  who  so  pledges  or  receives  as  a  pledge, 
ge,  sale,  assignment  or  transfer  of  any  right,  claim  or  in- 
n  the  pension  or  pension  certificate  which  may  be  granted, 
>  holds  the  same  as  collateral  security  for  any  debt  or 
e,  is  guilty  of  a  misdemeanor  and  liable  to  a  penalty  under 
tute.'*     Under  this  statute  a  verbal  promise  by  a  pension 


Icon  v.  FHssel.  134  Mass.  I.  But  an   Instrument   executed  by  H 

ted  SUte*  V.  Falrcbilds,  1  Abb.  reciting  that  he  Is  a  pensioner  ai  the 

r4;  United'SUtes  v.  Markka  United  States,  and  is  entitled  to  an  ad- 

■  S.)  531.  dition  to  his  pension  under  the  act  of 
ted  States  v.  Hall,  S  Otto  <U.  June.  1833,  and  that  J  has  undertaken, 

at  hia  request  and  on  nis  behalf  to  pro*   ■ 

ted  States  0.  Chaffee,  4  Ben.  tect  his  claim   to  such  Increased  pen- 

30.  slon,  and  promising  and  agreeing  In 

tre  United  States  t,  Marks,  3  consideration  thereof  that,   in    case  J 

■  S')  53'-  shall  obtain  such  additional  allowance 
the  construction  of  the  act  of  or  incr^se  of  pension,  he  shall  receive 
[848.  and  of  other  acts  of  Con-  tor  his  services  In  obtainlnK  same,  one- 
widow  to  whom  a  pension  has  third  of  the  amount  of  sucb  increase, 
anted  for  the  services  of   her  etc.,  Is  held  not  to  be  a  transfer.    Jukur 

cannot  pledge  the  certificate  v.  Hoolter,  19  Barb,  (N.  Y.)  435. 

ipation  to  an   agent  employed  Proof  of  Vlolatlott. — In  order  to  con- 

1  the  pension  to  secure  to  him  vIct  under  the  U.  S.  Rev.  St.,  4  174s, 

■nsation  for  his  services.      Such  Imposing    a    penalty     for     wrongfully 

;,  no  matter  to  whom  made,  or  wiChholdinK  a    pension,    it    must    be 

It    purpose,    is    wholly    void,  shown  by  the  evidence — 

:'.  Woodhull,  4  Duer  (N.  Y.)  lit.  That  the  person  from  whom  ft  Is 
alleged  that  the  whole  or  any  part  of 

;reement  between  a  widow  of  a  pension  is  wrongfully  withheld  is  a 

■  of  the  Revolution  entitled  to  pensioner  of  the  United  States. 

n  under  the  act  of  Congress  of  and.  That  the  amount  alleged  to  be 

I.  I30,  and  an  agent,  that  the  .wrongfully  withheld  is  the   whole  or 

u  to  receive  a  certain  part  of  part  of  a  pension  or  claim  allowed  and 

lion  money  for  his  services  In  due  such  pensioner  or  claimant. 

ig  it,  is  void,  and  money   re-  3rd.  That  the  person  charged   with 

ndersuchan  agreemvnt  can  be  wrongfully  withholding  was  an  agent 

^d  by  the  pensioner  In  an  ac-  or  an  attorney  of  the  pensioner,  initru- 

__. ,^      »,_     ...      T  — . —  mental  In  prosecuting  the  pensioner's 

claim  for  pension,  or.  If  not  an  agent 


Vtbmtt  PENSIONS.  rntiMMmtt. 

nant  to  pay  a  debt  out  of  his  pension  money  is  not  a 
dge;"*  nor  is  a  gift  by  a  pensioner  to  his  wife  of  a  check,  re- 
ed in  settlement  of  a  pension,  such  a  transfer  as  the  statute 
ares  void,  though  the  money  be  still  in  "course  of  transmis- 
"  and  so  exempt  from  execution.*  The  enactment  as  to 
ongfully  withTiolding,"  is  not  limited  to  pension  agents;' 
ough  not  carried  into  the  Revised  Statutes,  it  is  still  in  force 
>  the  prohibition  of  the  retention  by  claim  agents  of  soldiers' 
tiarges.* 

i.  Ezeiuption  of  Feiuion  Money.-^It  is  provided  that  "No  sum 
loney  due  or  to  become  due  to  any  pensioner  shall  be  liable  to 
:hment,  levy,  or  seizure  by  or  under  any  legal  or  equitable 
ess  whatever,  whether  the  same  remains  with  the  pension 
e,  or  with  any  officer  or  agent  thereof,  or  is  in  course  of  trans- 
ion  to  the  pensioner  entitled  thereto,  but  shall  inure  wholly 
le  benefit  of  such  pensioner,"  The  object  of  this  statute  is 
isure  the  actual  reception  of  the  pension  by  the  person  enti- 
to  it,*  and  the  protection  extends  so  long  as  the  money  re- 
IS  in  the  Pension  Office  or  its  agencies,  or  is  in  course  of  trans- 
ion  to  the  pensioner.  When  the  money  is  actually  in  the 
ssion  of  the  pensioner  the  protection  is  gone.'  It  is  not, 
Efore,  exempt  after  the  pensioner  deposits  the  same  to  his 

attoiaey,  was  a  person  through  >.  Rev.  Stat.  5^5;   United  States  v. 

e  instrumentality  the  claim    was  Chandler,  18  Blatchf.  <U.  S.)  117;  10 

■cuted.  Fed.  Rep.  ^47. 

.  That  the  whole  or  part  of  the  4.  United  States  v.  Webster,  31  Fed. 

on  claim  allowed  and  due  such  Rep.  187. 

oner  or  claimant,  was  wrongfully  B.  U,  S.  Rev.  Stat,  ^  4747. 

teld  from  the  pensioner  or  claim-  fl.  Friend  t>.  Garcelon,  77  Me.  15 ;  51 

y  such  agent  or  attorney  or  other  Am.  Rep.  739. 

<n  instrumental  in  procuring  the  T.  Sims  v.  Wslihal  <Kj.),  7  S.  W. 
I  for  pension.  United  SUIes  v.  Rep.  537;  Robbin  v.  Walker,  8a  Kj. 
ird,7  BlsB.  (U.S.)  56.  60;  Roseller.  Rhodes,  116  Pa.  St.  iig; 
person  indicted  for  wrongfully  Crane  u.  Linneut,  17  Me.  59;  Friend 
lolding  a  pension  cannot  be  al-  i>.  Garcelon,  77  Me.  3$;  Triplet!  n. 
1  to  show  that  the  person  to  whom  Graham,  58  Iowa  135. 
enslon  OtEce  has  allowed  the  pen-  la  Jardain  t.  Fairton  Saving  Fund 
as  due  was  not  entitled  to  it.  Assoc.,  44  N.  J.  L.  376,  thesame  conclu- 
;d  States  v.  Schlndler,  18  Blatchf.  sion  was  reached,  where  it  is  said  by 
1.)  »37.  the  court :  "  The  fund  is  not  placed  in 
r  is  parol  evidence  that  the  per-  the  hands  of  a  pensioner  as  a  trust,  but 
rom  wt)om  the  defendant  urith-  it  is  to  enure  wholly  to  his  benefit 
,  the  money  is  a  pensioner  of  the  When  it  comes  to  him  in  hand  or  per- 
fd  States  admissible  on  an  indict-  lonal  control,  it  is  hU  money  as  effect- 
under  such  statute.  Nor  are  the  ually  and  for  all  purposes  as  the  pro- 
is  in  the  local  petision  agent's  ceeds  of  his  work  or  labor  would  be, 
copied  from  the  pensioner's  cer-  and  whether  he  expends  it  in  new  con- 
te  admissible  to  prove  the  fact ;  tracts,  or  it  be  taken  to  pay  the  consld- 
an  It  be  sttown  by  parol  that  the  eration  due  from  him  for  those  of  the 
a  received  were  for  pensions,  past,  it  equally  enures  to  his  benefit" 
:d  States  v.  Scott,  35  Fed.  Rep.  In  Spelman  v.  Aldrich,  ia6  Mass.  113, 
it  was  held  that  ■■  even  if,  by  the  laws 
Zraat  v.  Ltnneus,  77  Me.  59.  of  the  United  States,  the  pension  was 
Kev.  Stat  U.  S.,  \  4747;  Farm>  exempt  from  attachment  while  it  re- 
Turner,  64  lowB  691.  majned  in  the  form  of  a  pension  check; 
291 


:  in  the  bank,*  or  where  the  attorney,  with  theconsent  of  the 
aner,  deposits  the  money  due  him  to  the  credit  of  the  pen- 
r's  wife,*  norwhen  the  pensioner  sells  the  pension  draft  to  the 
and  is  credited  in  a  general  account  with  the  proceeds,  and 
ms  of  the  same  are  from  time  to  time  checlied  out  by  him.* 
is  exemption  is  extended  still  further  by  statutes  in  some  of 
itates.  Thus,  in  Iowa  it  is  provided  that  "All  money  re- 
d  by  any  person  resident  of  the  State  as  a  pension  from  the 
;d  States  government,  whether  the  same  shall  be  in  the 
1  possession  of  such  pensioner  or  deposited,  loaned,  or  in- 
d  by  him,  shall  be  exempted  from  execution,  or  attachment, 
zure  by  or  under  any  legal  process  whatever,  whether  such 
oner  shall  be  the  head  of  a  family  or  not."  The  homestead 
y  such  pensioner,  whether  the  head  of  a  family  or  not,  pur-' 
d  and  paid  for  with  any  such  pension  money,  or  the  proceeds 
an  accumulation  of  such  pension  money,  is  also  exempted.* 
Executions,  vol.  7,  p.  141. 


emption  ceased  after  the  monejr  monev,  )g  not  exempt  from  seizure  for 
awn  upon  the  check."  his  debts.      Overruling   Eckert  v.  Mc- 

.St.  U.S.,  44747,  does  not  pro-  Kee,  9  Bush  (Ky.)  355;  Robin  r. 
■nsion  money  which  has  actually  Walker,  83  Ky.  60.  See  Executions, 
eceived  by  a  pensioner  from  the   .vol.  7,  p.  141. 

Wher#  a  check  (or  pension   money 

has  been  received  by  a  pensioner,  and 
the  money  obtained  thereon  given  to 
his  sons,  who  purchased  land  there- 
with, It  la  held  that  such  land  is  not 
enempt  from  eiecution  upon  the  judg- 
ment against  the  pensioner,  obtained 
prior  to  the  gift. 

And  where  lands  conveyed  lo  a  wife 
paid  for  by  a  third  person  with  the 


iment,  and  by  him  placed  in  the 
of  a  third  person  for  safe-keep- 
Rozelle  V.  Rhodes  (Pa.),  9  Atl. 


itdain  v.  Fairton  Sav.  Fund  A»- 
,  N.  ].  L,  376;  Webb  V.  Holt,  57 
713;  Cranz  v.  White,  37  Kan, 
ilartin  v.  Hurlburt,  60  Vt.  364. 
in  Vermont  a  credit  to  a  United 
pensioner  arising  from  the  de- 


a  pens 


check,  c 


d  therefrom,  is  not  exempt  from 
:  process  under  R.  L.  Vermont, 
i,  which  exempt*  credits  due 
e  sale  of  exempted  property, 
1  T'.  Hurlburt  &  Rutland  Sav. 
;Vt.),  14  Atl.  Rep.  649. 
pellman  v.  Aldrich,  116  Mass. 

ranz  v.  White,  17  Kan.  319;  41 

;ep,  40S. 

Ion  Honey  Recalved  and  luTsited. 
d  purchased  in  her  own  nami 
to  whom    her  husband  ga- 

ed  and  invested  in  thi 

Tipt  from  seizure  for  his   debls^ 

U.  S,   Rev,  Stat^  f)  4747,  provid- 

J  to  the  benefit  of  such  pension- 
Kolmes  v.  Taladay,  115   Pa.  St. 


the  money     proceeds  of  the  check  made  payable  to 


ich   she 


husband  for  pension    money   1 
Indorsed  by  him,  the  transaction  is  a 
voluntary  conveyance  and  Ihe  land  \t   ~ 
liable  (or  the  husband's  debts.     John- 
son  V.   Elkins   (Ky.),   13  S.   W.   Rep. 
448. 

L  ActaoGen.  Assembly  Iowa, ch. 13, 
Ji;  Diamond  r.PBlmer(Iowa),  44  N. 
W.  Rep.  819. 

It  exempts  in  Ihe  widow's  hands,  all 
personal  properly  "which  in  his  hands 
as  the  head  of  the  family,  would  be  ex- 
empt from  execution."  Perkins  v. 
Hinckley,  71  Iowa  499.  But  these 
laws  have  no  apphcation  to  the  mone^ 
of  a  pensioner  who  dies  before  their 
enactment.  Baugh  v.  Barrett,  69  Iowa 
495- 

In  Ntvi  Tori,  under  a  section  of  the 
code  providing  that  a  pension  granted 
by  the  United  States  for  military  serv- 
ices is  exempt  (rom  seizure  for  non- 
payment of  taxes  or  any  other  legal 
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PENT  ROAD— PEOPLE. 


Stialtiaa. 


;t    ■      I 


PEHT  EOAD.— See  note  i. 

PEOPLE — (See  ^Iso  State  ;  Sovereign).— The  entire  body  of 
the  inhabitants  of  a  state  or  nation,  taken  collectively,  in  their  ca- 
pacity of  sovereign,* 

proceedins;,  it  was  held  that  money  taken  away  by  reason  of  the  laying  out 
depositedin  the  savings  bank  on  inter-  and  opening  of  a  highway  as  a  pent 
est  was  exempt  from  execution.  Stock-  road  over  it.  All  pent  roads  are  pub- 
well  V,  National  Bank  of  Malone,  36  lie  highways,  though  called  in  the  early 
Hun  (N.  Y.)  583;  Burgett  v.  Fanchett,  statutes  "private  roads," — that  la  to 
35  Hun  (N.  Y.)  647.  say;    they  may  be  used  by  all, — but 

So  the  home  of  an  ex-soldier  of  the  they  are  not  open  highways.    A  road 

United  States,  purchased  with  the  pro-  could  not  be  a  pent  road  if  it  was  not 

ceeds  of  a  pension,  is  exempt  from  exe-  shut  up  or  closed  at  its  terminal  points; 

cution  for  his  debts,  under  Code  Civ.  and  the  term  **  pent "  (penned,  shut  up, 

Proc.  of   N.    Y.,   J   J393»   exempting  confined,  or  closed,)  is  employed   to 

pensions  granted  by  tne  United  States  distinguish  such  a  road  from  an  open 

for   military  services.    Yates   County  road.    To  say  that  a  pent  road  is  an 

National  Bank  v.  Carpenter  (N.  Y.),  open  road  would  be  confounding  the 

33  N.  £.  Rep.  X108.  signification   of   the    terms."    And  it 

After  the  death  of  the  pensioner,  the  was  held  that  plaintiff  should  recover, 

pension  goes  to  his  widow  and  cannot  Wolcott  v,  Whitcomb,  40  Vt.  41. 

be  taken  by  the  creditors  of  his  estate.  2.    The    simple    word   "people"    is 

Hodge  V.  Learning,  1  Dem.  (N.  Y.)  sometimes  applied   to  a   nation   or  a 

553.    The  pension « money,  however,  is  foreign    power.       United    States    v. 

not  exempted,  after    the    pensioner's  Quincy,  6  Pet  (U.  S.)  467. 

death,  from  liability  for  his  debts  in.  T'he  C/nited  States  government  pro» 

favor  of  his  descendants,  othir  than  a  ceeds  directly  from    the    people ;   is 

family  for  whom  the  pensioner   pro-  **ordained    and    established"    in    the 

Tided.     He   Wians,  5  Dem.   (N.  Y.)  name  of  the  people.     It  is  emphatic- 

138.  ally  and  truly  a  government  of    the 

In  West  Virginia^  land  held  for  the  people.      In  form    and    substance    it 

use  of  the  wife  of  a  pensioner,  bought  emanates  from  them.    Its  powers  are 

with  the  proceeds  of  pension   drafts,  granted  by  them,  and  are  to  be  exer- 

was  held  not  liable  for  the  payment  of  cised  directly  on  them,  and  for  their 

a   judgment    against    the     pensioner,  benefit.      M'CuIloch    v,  Maryland,  4 

Hisson  V.  Johnson,  27  W.  Va.  644.         '  Wheat.  (U.  S.)  403,  404. 

Aoomed  Penaioii. — Under  an   appar-  Under  our    system,    the    "people," 

ent  misapprehension  of  the  meaning  who,  in  England,  are  called  '^subjects,'* 

of  the  term  "  accrued  pension,"  it  has  constitute      the      sovereign.      United 

been  held  that  the  executor  of  a  de-  States  v.  Lee,  106  U.  S.  2c5. 

ceased  widow  pensioner  cannot  be  com-  Karlna  Inanranoa. — In  a  marine  in- 

pelled  to   apply   unexpected    pension  surance,  **people"  means  the  people  of 

money,  left  by  her,  to  the  payment  of  all  nations  in  their  respective  collect- 

her  debts,  she  leaving  children  under  ive  capacities,  and  not  bodies  of  in- 

sixteen   years  of   age    surviving    her.  surgents  acting  in  opposition  to  their 

Hodge  V,  Leaning,  2  Dem.  (N.   Y.)  rulers.       It    means     the     governing 

553.  power  of  the  country ;  therefore  if  a 

Exemption  firom  TaxaUon. — In   Ore-  corn  vessel  is  seized  and  detained  by 

gony  pensions  receivable  from  the  Uni-  a  hungry  mob,  or  a  party  of  rebels, 

ted  States  are  exempt  from  taxation,  that  is  not  a  detention  by  '*the  people.** 

Oregon  Rev.  St.,  ^  1038,  p.  658.  Nesbitt  t'.   Lushington,  4  T.  R.   783. 

1.  Trespass     quare     clausum     was  See  also  Rotch  v.  Edie,  6  T.   R.  413; 


brbught  for  tearing  down  and  destroy- 
ing gates  erected  by  the  plaintiff  on  a 
highway  running  through  his  land. 
The  road  in  question  was  laid  out  and 


I  Maude  &  P.  487. 

See  generally  Marine  Insurance, 
vol.  9,  pp.  375,  378. 

Prooesa. — When  the  constitution  of 


established    "as  a  pent   road."     The  a  State  directs  that  process  shall  run 

court,  by  Kellog,  J.,  said : "  The  plain-  in  the  name  of  the  State,  a  process  in 

tiff  had  a  right  to  erect  gates  and  bars  the  name  of  the  'people"  will  be  held 

on  his  own  land  unless  this  right  was  deficient,  notwithstanding  the  form  be 
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iM.  PEOPLE— PER. 

hen  the  term  "the  people  "is  made  use  of  in  constitutional 
>r  discussions,  it  is  often  the  case  that  those  only  are  intcnd- 
ho  have  a  share  in  the  government  through  being  clothed 
elective  franchise.  Thus,  the  people  elect  delegates  to  a 
:itutional  convention,  and  determine  by  their  votes  whether 
ompleted  work  of  the  convention  shall  or  shall  not  be  adopt- 
the  people  choose  the  officers  under  the  constitution,  and  so 
For  these  and  similiar  purposes  the  electors,  though  consti- 
g  but  a  minority  of  the  whole  body  of  the  cummunity,  never- 
ss  act  for  all,  and,  as  being  for  the  time  the  representatives 
Lfereignty,  they  are  considered  and  spoken  of  as  the  sovereign 
le.  But  in  all  the  enumerations  and  guaranties  of  rights  the 
:  people  are  intended,  because  the  rights  of  all  are  equal, 
.re  meant  to  be  equally  protected.* 

R — (See  also  Pur). — A  Latin  preposition  meaning  by, 
gh.  The  word  frequently  introduces  both  Latin  and  Eng- 
ihrases  having  a  technical  meaning.  For  example  of  which 
ote  2. 

ry.  Manville  »,  Battle  Moun-  Thia  phrase  is  used  to  dietlnguiih  that 
:c.  Co.,  17  Fed.  Rep.  116;  Per-  class  of  homicides  in  which  a  man  In 
'.  State,  60  Ala.  9.  doinp;  a  lawful  act,  and  without  Intent 
ooley  Const.  167;  Blair f.  Ridge-  to  hurt,  kills  another  bj  mere  mis- 
Mo.  176;  Koehler  v.  Hill,  60  adventure.  Abb.  L.  Diet.  See  also, 
568-  Commonweattb  v.  Mellet,  "Homicide,  vol.  9,  p.  i;j9. 
389)  5  Rj.  &  Corp.  L.  J.  316.  Far  HlnM.—  B)-   threats.      When   a 

words   "the  people"    must    be  man  is  compelled  to  enter  into  a  con- 

lined    by  the    connection.      In  tract  by  threats  or  menaces,  either  for 

ases  they  tefer  to  the  qualified  fear  of  toss  of  life  or  mavheni,  he  may 

In  othfrs   to   the   State   in  its  avoid  it  afterwards.     See'also  Duress, 

ign  capacity.     Black  v.  Trower,  vol.  6,  p.  64;  Threats.                        ' 

iz6.  PkHtM  P«r  Tout.— This  phrase  is 

jrtiss  V.  Howell,  39  N.  Y.  313.  applied  to  joint  tenants  who  are  said 

i«r»«ni«nt.— The  addition  of  the  to   be  seised  per  my  rt  per  tool;  that 

"per   agreement"  to  a    bill   of  is,  by  the  half  or  moiety  and   by  all; 

liars  for  services,  does  not  pre-  that    i»,   Ihey   each   have    the    entire 

rom  recovering  the  value  of  the  possession  as  well  of  every   parcel  or 

9  specified,  although  no  agree-  piece  of  the  land  as  of  the  whole,  con- 

[or  the   payment  of  a  specified  sidered  In  the  aggregate.     Brown's  L. 

proven.     Robinson  r.  Well,  45  Diet,     See  also,  Joist  Tenants,  vol. 

3io.  II,  p.  1057. 

Ikplt*. — When  descendants  take  Par  Proo — Per  Procnratloii. — By  pro- 

ividuali   and    not     by   right  of  curation;  by  letter  of  attomev.     The 

mtation  {,fer  ilirpea)  they   are  expression  "per  procuration  ;"  does  not 

3   take  fer  capita.      Bouv,    L.  necessarily  mean  that  the  act  is  done 

See  also  Statutes  or  Distri-  under  procuration  ;  all  that  it  means  is 

<.                                          '  this :  "I  am  an   agent,   not   acting  on 

JnrUm. — A  phrase  occasionally  any  authority  of  my  own  in   the  case, 

1  the  reports,  and  meaning  that  but    authorized    by   my   principal    to 

isiding  judge  or  judges  spoke  to  enter   into   this    contract."      Smith   v. 

that  efTect.     Brown's  L.  Diet.  M'Guire,  2^  L.  J.  En.  468;  3  H.  &  N. 

'zmndam. — By  fraud;  as,  a  repli-  554. 

alleging   fraud    as    to     matter  A  signature  of  a  bill  of  exchange  or 

1  In  discharge.     And.  L.   Diet,  promissory     note,      "by     procuration. 

K>  Plkadinc;   Fraud;   vol.  8,  operates  as  notice  that  the  agent  has 
but  a  limited  authoritr   to   sign,  and 

misadventure,  the  principal  is  only  bound  by  such 

m 
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PERAMBULA  TION— PERCEPTION— PERCH. 

PBEAMBUIATIOH— (See  also  Processioning). — ^A  perambu- 
lation,  or,  as  it  might  more  correctly  be  called,  a  circumambula- 
tion,  is  the  custom  of  going  round  the  boundaries  of  a  manor  or 
parish,  with  witnesses,  to  determine  and  preserve  recollection  of 
its  extent,  and  to  see  that  no,  encroachments  have  been  made 
upon  it,  and  that  the  landmarks  have  not  been  taken  away.^ 

PEBCEPTIOH. — Taking  into   possession:   thus    perception    of 

crops  or  profits  is  reducing  them  into  possession.* 

PEBCH. — See  note  3, 

signature  if  the  agent,  in  so  signing,  the    E.  I.  Company  to  be  put  up   at 

was  acting  within  the  actual  limits  of  the  next  E.  I.  Company's  sale  hj  the 

his  authority."      W    25,  89;    English  proprietors,  if  required,  at  a  certain 

Bills  of  Ex.  Act,  1882,  codifying  Stagg  price    there    mentioned.     The  proof 

V.  Elliott,  12  C.   B.,  N.   S.  373.    See  was,  that,  besides  these  conditions,  the 

also  Agency,  vol.  i,  p.  331 ;  Power  rice  was  sold  per  sample.    This  is  no 

OF  Attorney  ;  Powers.  variance,     the    word    "per    sample** 

Per  Quod. —  By  which;  whereby-  not  being  a  description  of  the  corn- 
In  common-law  pleading,  introduces  modity  sold,  but  a  collateral  engage- 
a  conclusion  of  law  upon  facts  pre-  ment  that  it  shall  be  of  a  particular 
▼iously  stated.  The  rule  that  special  quality.  Parker  v.  Palmer,  4  B.  & 
damage  must  be  particularly  charged.  Aid.  387.  See  also  Implied  War« 
is  termed  ^iaying  the  action  with  a  ranty,  vol.  10,  p.  165;  Sales. 
per  quod.  And.  L.  Diet  See  also  Per  lie. — By  itself;  in  itself  consid- 
Pleading.  ered.    As  an  act  of  negligence  per  se; 

Per    Quod    Oonaortliun  Amlsit.  ^  Bj  fraud  per  se;   a    nuisance  per  se;   a 

which  he    lost  her  company.      This  thing  malum  per  se.    And.  L.  Diet, 

phrase  was  used  in    declarations    in  Per    Stirpes.  —  By    roots;     by    the 

Latin  in  actions  of  trespass  by  a  hus-  stocks;    according    to    representation* 

band  for  an  injury  to  his  wife,  intro-  Opposed,  per  capita^  which  see  And. 

ducing  an  averment  of  the  loss  of  her  L.  Diet. 

society  and  assistance,  for  which^  he  Per  VerlMi  De  Praesenti :  By  words 

sought    to    recover    special    damage,  in   the  present  tense.    Per  verba  dt 

Abb.    L.  Diet.      See  also   Husband  future:  by  words  in  the  future  tense. 

and  Wife,  vol.  9,  p.  789.  These  two  phrases  are  applied  to  dif- 

Per    Quod     BerYlttmn    Amlsit.  —  By  f erent  modes  of  contracting  marriage ; 

which  he   lost    her  (or  his)   service,  words  importing  a  present  assent   to 

This  phrase  was  Used  in  declarations  the  marriage  being  deemed  sufficient 

in  Latin  in  actions  of  trespass  by  a  evidence  ol  the  contract  at  common 

master  for  an   injury  to  his  servant,  law,  while  words  importing  an  assent 

introducing  an  averment  of  the  loss  to  a  future  marriage  must  be  followed 

of  service  sustained  by  him,  for  which  by  consummation,  to  establish  a  valid 

damages  are  sought    The  phrase  was  marriage,  even  by  the  canon  law;  and 

also  used  as  descriptive  of  this  partic-  did  not  even  then  meet  the  requirement 

ular  class  of  actions.    The  proceeding  of  the  common   law.    Abb.  L.  Diet, 

was  the  usual  remedy  of  a  father  for  See  also  Marriage,  vol.   14,  pp.470, 

the    seduction    of    his    daughter,   on  512. 

the  theory  of  a  loss  by  him  of  her  Per  Tear,  in    a  contract,  is  equiva- 

services.    To  sustain  such  an  action,  lent  to  the  word  annually.    Curtis  v, 

some  evidence,  however  slight,  must  Howell,  39  N.  Y.  an. 

be  given  of  the  relation  of  master  and  1.  Greenville  v.  Mason,  57  N.    H. 

servant,  and  of  a  loss  of  service,  or  392,    quoting'    Hone's   Year  Book,   p. 

.  other  special  damage.    See  also  Se-  589.      ^ 

DUCTioN ;    Master   and     Servant,  a.  Abb.  L.  Diet, 

vol.  14,  p.  788.  8.    Pereh.  —  A  contract  to    build  a 

Per  Sample. — Declaration  stated  that  church  at  so  much  per  perch,    will 

defendant  bargained  for  and    bought  be  construed    to    mean    the    statute 

of  plaintiff  a  quantity  of  £.   I.  rice,  perch    of    twenty-five     feet,     in    the 

according  to  the  conditions  of  sale  of  absence  of  any  evidence  upon  its  face 
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PERFECT—PERFORM^PERIOD. 

iSFECT ;  FEKFBCTZHO. — See  note  I. 

tKPOfilf ;  PEEPOEKASCE— (See  also  Contracts,  vol.  3,  p. 
Part  Performance;  Rescission;  Satisfaction;  Spe. 
;  Performance;  Tender). — Performance  is,  as  the  term 
ies,  such  a  thorough  fulfillment  of  a  duty  as  puts  an  end  to 
;ations  by  leaving  nothing  more  to  be  done.* 
1EIL8  OF  TEE  SEA. — See  Marine  Insurance,  vol.  14,  p. 
note;  Shipping;  Bill  of  Lading,  vol.  2,  p.  233. 
UUOD. — A  stated  and  recurring  interval  of  time;  a  round  or 
s  of  years,  by  which  time  is  measured.  When  used  to  des- 
te  an  act  to  be  done  or  to  be  begun,  though  its  completion 
take  an  uncertain  time,  it  must  mean  the  day  when  the  thing 
nences,  as  the  exportation  of  goods.^ 

it  was   made  with    reference  to  Law  of  Nations,  %  17.     See  also  Obli- 

custom.     HarrU  v.  Rutledge,  19  cation,  vol.  17,  p.  j, 

388-  PtrtMt  TlUe.~A  perfect  "title"  means 

rhe  word  "perfect"  implies  either  a    title   which    i^    good    in    law   and 

,  physical  or  mechanical  periec-  equity.      Warner    t;.   Middlesex  MuL 

Mailan   v.  Radloff  17  C.   B.,   N-  Assur.  Co.,  11   Conn.'   449.      See  also 

Vendor  and  Pi-bchaskr. 

perfect   "machine"   may  mean   a  a.  Hare  on  Contracts,  jf)g. 

le  Performed  is  synonymous  with  ful- 

1-  «ll.     ..Etna  Ina.  Co.  1..  Kittles,  81  Ind. 

i  to  embody  all  (he  esBcntial  tfj. 

nts   of  the   Invention,  in  a  form  r«rfnBl«d(laBUIllWofFr«lldl).— £» 

TOuld  make  them   practical  and  vi  termini   muat  mean    the  complete 

live,   so    as    to    accomplish   the  performance  or  consummation  ol    the 

.     American    Hide    etc.    Co.  f.  work.     Boydell  f.  Drummond,  1 1  East 

ican  Tool  etc.  Co.,  4  Fish.  Pat.  156.     See  alio  Frauds,  Statute  op, 

19S,  399.     See  generally,  Invbn-  vol.  8,  p.  685. 

vol.  11,  p.  780;   Patents.  FaifomMBe*   Mid    Batlsfkotian    (Dii' 

lere    the    vendor,   Belling  goods  Wnpilihed).— The   distinction  between 

I  he  knows  to  be  designed  by  the  "performance"   and   "satisfaction"    is, 

■e  for  a   particular  use.  warrants  that  the  former  is  the  performance  in 

10    be   "perfect,"   this   must  be  specie  of  the  agreement;  the  latter  is, 

rued  to  mean   that  they  are  per-  where  the  contracting  party  has  done 

or  the  use  Intended;  and  parol  something   In  lieu  of  the  thing  con- 

nce  of  the  vendor's  knowledge  of  tracted   for,      Johnson   v.   Collins,   20 

itended  use   is  admissible  to  ex-  Ala.  435. 

such  a  warranty  in  writing.     Roe  ).   People    v.     Leask,     67      N.      Y. 

Lcheldor,  41  Wis.  360.  J38 ;   Sampson   v.   Peaslee,    30    How, 

urnpike  corporation  by  its  char-  579. 

as  authority  to  take   gravel   from  Maryland   Acta    1867,    ch.    367,    au- 

Hghboring  lands  for  "perfecting"  thorlzed  the  board  of  police   commis- 

wd.     "Perfecting,"  as  here  used,  sioners  of  Baltimore  to  order  all  drlnk- 

jivalent  to  finishing  or  complet-  ing saloons  to  t>e closed  "temporarily" 

□d  the  privilege  does  not  extend  whenever   [n   their    judgment    public 

pairing  the  road.     Whltenack  v.  peace  required  It,  and  made  it  a  mls- 

cn,  16  N.  ).  L.  77.  demeanor  to  disobey  such  order  "dur- 

bet  (nillxatton, — A  perfect  exter-  ing  such   period   as   said  iKiard   shall 

obligation"  confers  thet  right  of  forbid."     The  Iraard   issued  an   order 

ulsion;    a    perfect    "right"    the  that  drinking  saloons  "be  so  tempora- 

to  compel   those   who  refuse  to  rily  closed  until  further  notice."  Held, 

the    corresponding    obligation,  that  the  legislature  had  in  no  way  ex< 

ck  V.  Martin,  37  Ga.  126;  Vattel,  ceeded  its  author!^  In  conferring  such 
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PERIODICAL— PERJUR  Y. 


PEBIODICAL— (See  also  PERIOD).— Recurring,  made  or  to  be 
made,  after  the  lapse  of  a  specified  or  regular  interval  of  time ;  as, 
periodical  allowances  of  money,  payments  of  interest  or  of  prin- 
cipal and  interest.* 

PEBISHABLS  OO0D&— See  PERISHABLE  PROPERTY. 

PEBI8HABLE  PEOPEETT.— See  Carriers  of  Goods,  vol.  2,  p. 
853  ;  Legacies  and  Devises,  vol.  13,  p.  201 ;  Sheriffs  Sales  : 
Supplementary  Proceedings. 

PEEJTJET.— (See  also  AFFIDAVITS,  vol.  I,  p.  307;  FALSE 
Swearing,  vol.  7,  p.  793 ;  Oath). 

3.  Avmrm^nU  a*  to  the  Oatk,  314. 
3.  Averments  as  to  yurisdictioMf 


I.  Deflniticm,  300. 
IL  Essential    Elements  of  Peijttiyt 

302. 
I.  Tke    Oath,  Its  Requisites  and 

Form,  302. 
a.  Court,     Tribunal,    or    Officer 

Administering'  Oath,  303. 

3.  Nature  of  Proceeding  Wherein 

Oath  is  Administered,  304. 
(a)  In  General,  304. 
ih)  Statutory  Proceedings^  306. 
(c)  Proceedings  in  Federal 
Courts,  307. 

4.  Materiality  of  the  FaUe  Stato^ 

ment,  300. 

5.  Intent  or  Want  of  Knowledge^ 

III.  The  Indictment,  3^3. 
I.  In  General^  313. 


4.  A' 


to    Time    and 


verments  as  to  Falsity  and 
Corrupt  Intent,  xi^ 
5.  Averments  as  to  Materiality, 

0.  Averments    as 

Place,  3x8. 
7.  Counts  and  Assignments;  Mis* 
cellaneous    Matters;    Preco* 
dent^  of  Indictments,  31^ 
IV.  The  Evidence,  32 J. 

1.  Number   of  Witnesses;    Cor" 

roborative  Mvidence  /?«- 
quired,  323. 

2.  Miscellaneous  Matters  of  Kvi* 

deuce,  336. 
V.  Subornation  of  Perjuiy,  332. 


I.  Dbvihitiov. — Perjury  is  an  assertion,  upon  an  oath  duly  admin- 
istered in  a  judicial  proceeding,  before  a  competent  court,  of  the 
truth  of  some  matter  of  fact,  material  to  the  question  depending 
in  that  proceeding,  which  assertion  the  asserter  does  not  believe 
to  be  true  when  he  makes  it,  or  on  which  he  knows  himself  to  be 
ignorant.* 

power  upon  the  board  of  police  com-  trading  partnership  were  not  within 
missioners,  jet  such  board  was  author-    the  phrase. 

ized  by  the  statute  to  close  the  drink-  A  ''periodical  work,"  within  the 
ing  saloons  only  for  a  short  and  defi-  English  Copyright  Act,  1842  (5  &  6 
nite  interval,  and  consequently  the  Vict,  ch.  45),  is  *'a  work  that  comes  out 
order  to  close  them  **until  further  no-  from  time  to  time  and  is  miscellaneous 
tice"  was  void,  and  no  indictment  could  in  its  articles."  Brown  v.  Cooke,  t6  L. 
be  founded  thereon.  State  t^.  Strauss,  J.,  C.  H.  14a.  Buta  newspaper  was  held 
49  Md.  288.    See  also  Periodical.  not  a  ''periodical"  within  $$  18,  19  of 

1.  Anderson's  L.  Diet.  that  act.   Cox  v.  Land  and  Water  lour- 

"Periodical  payments,"    apportion-     nal  Co.,  L.  R.,  9  Eq.  324.  But  in  Walter 

V,  Howe,  17  Ch.  D.  7<»;  Cox  v.  Land 
etc.  Co.,  it  was  not  followed,  and  the 
"Times"  newspaper  was  held  to  be  a 
"periodical  work"  within  the  sections. 
See  also  Newspapers. 

As  to  customs'  duties  on  periodicals, 
see  Revenue  Laws. 

S,  This  is  Mr.  Stephen's  definition  of 
perjury  as  it  appears  in  his  Digest  of 


.  able  under  the  English  Apportionment 
Act,  1870  (33  &  34  Vict.,  ch.  35,  §  2), 
'*must  be  payments  occurring  period- 
ically, that  is,  at  fixed  times,  from  some 
antecedent  obligation,  and  not  at  vari- 
able periods  at  the  discretion  of  indi- 
viduals." Jones  V.  Ogle,  42  L.  J.,  Ch. 
337;  8  Ch.  192.  Therefore  it  was  held 
&iat  in  that  case  that  profits  in  a  private 
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minsl  Law.     He  further  adds :  fines  perjurj  u   the   "judicial  affirmt- 

I  deSnltion,  the  word   'oath'  in-  tion  of  falsehood  upon  oath."     i  Hume 

every   affirmation    which     any  Crim.  Law,  (id  ed.)  ^60.     Bishop's  de(- 

!  persons  are  by  law  permitted  Inition  is  thus:  "Perjury   is  the  willful 

e  in  place  of  an  oath.  giving,  under  oalh,  in   a   judicial   pro- 

eipression  'duly  administered'  ceedlng  or  course  of  justice,  of   false 

administered  in  a  form  binding  testimony   material   to   the    issue     or 

conscience,  to  a  witness- legally  poinl    of   inquiry.     3   Bishop's   Criro. 

jefore  them,  by  any  court,  judge,  Law,  $  loij, 

olficer,  commissioner,  arbitra-  Greenleafs  definition   (3  Greenleaf 

other  person  who,   by   the   law  on  Evidence,  ^  188)  is  as  follows  :  "The 

!  lime   being   in   force,   or    by  crime,   as   described   in   the    common 

t  of  the  parties,  has  authority  to  law,  is  committed  when  a  lawful   oath 

receive,  and  examine  evidence,  is  administered.  In  some   judicial  pro- 

;  fact  that  a  person  takes  an  oath  ceedings  or  due  course  of  justice,  to  a 

particular  form  is  a  binding  ad-  person  who  swears  willfully,  absolutely 

t  that  he  regards   It  as  binding  and  falsely,  in  a  matter  material  to  the 

conscience ;  eilingldeav.  Hoare,  Issue  or  point  in  question." 

B.  131.  See  also  Commonwealth  v.  Powell, 


expression  ot  'judicial  proceed-    3  Mete.  (Ky.)  to;  Colhran  v.  State,  39 
—  a   proceeding  which  takes     Miss.  541 ;  Hood  v.  State,  44  Ala.  86. 
under  the  authority  of  any         In  the  Appendix  to  Stephen 


ifjuitice.or  whichreiatesinany  gest  of  Criminal  Law  is  a  curlouB  SDd 

.£_  _  j__f_!_^.._.., f :.._.-__  __  fnteresling  note  on  the  historical  fea- 
tures of  the  law  of  perjury- features  lit- 
tle understood,     Mr.  Stephen  says  that 

:  word   'fact*   includes  the  fact  there  are  a  few  references   to   the  of- 

e  witness  holds  any   opinion  or  fense  in  the  Laws   of  the  Anglo-Saxon 

riling  Reg.    V,  Schleslnger,  10  lilngs,  but  that  these   are   very  vague 

670.                   .  and  general :  the   kind  of  offense  now 

;  word 'material'  means  of  such  a  knownasperjury  differing  wholly  from 

as  to  affect  in  any  way,  directly  the  perjury  there  mentioned.     Perjury 

rectljr,   the   probability  of  any-  in  those  times  appeared  to  have  been 

.0  be  determined  by  the  proceed-  not  so  much  a  lie  told  at>out  a  specific 

the  credit  of  any  witness,  and  a  matter  of  fact  in  the  witness  box,   as  a 

ly  be  material  although  evidence  false  oath  taken  in  a  case  in  which  the 

existence   was  Improperly   ad-  matter  at  Issue  was  decided  by  the  oaths 

,"    See  Reg.  f .  Gibbon,  L.  &  C.  of  the   persons   Interested   and     their 

compui^tors.     At  that  time   and   for 

following   Is     Hawkins'     defi-  several  centuries   afterward   the  only 

:  "Perjury,  by  the  common  law,  perjury  of  which  the  common  law  took 

h  to  be  a  willful  false   oath,   by  notice  was  the  perjury   of  jurors,   and 

10,   being  lawfully   required   to  this  was  punished  not  as  a  substantial 

the  truth  in  any  proceeding  in  offense,  but  as  an  incidental   result  of 

le  of  justice,  swears  absolutely  in  the  process  called  "attaint,"  the  main 

er  of  some  consequence   to  the  object  of  which  was  to  set  aside  a  false 

in  question,  whether  he  be  be-  verdict  in    certain    kinds    ot    actions. 

or  not."i    Hawk.  P.  C.   (Curw.  The  punishment  of  jurors,  if  their  ver- 

9.  diet  was  set  aside  on  the  ground  of  per- 

e's  definition  is  as  follows :  "Per-  jury  was  very    severe.     Mr.    Stephen 

a  crime  committed  when  a  law-  thinks  that  the  Year  Books  contain  no 

b  Is  ministered  by  any  that  hath  reference  to    the    offense    of  perjury. 

il7,  to  any  person,  in  any  judicial  There   Is   no    such    title    in    Broke's 

'ding,    who  Bweareth  absolutely  Abridgment.    There    Is    one   case    in 

Isely  in  a  matter  material  to  the  Fitzherbert.     Perjury  was  regarded  as 

ir  cause  in  question,' by  their  own  a  spiritual  offense,  of  course.    The  first 

by  the  lubomatlon   of  others."  statutory  reference  to  perjury   was   In 

164.     Blackstone's  definition  is  the  statute  3  Hen.  VIl,    ch.    i,   which 

ne  in  substance  as  Coke's.     4  Bl.  esUblished,  or,  at    all    events,  greatly 

137.    The  definitions  In  Russell  strengthened  and  extended  the  power 

imes  <3  Russ.  Crimes  596)  and  in  of  the  court  of  Star  Chamber.     By  the 

's  Abridgment  (title,    Perjury)  statute  32  Hen.  VIII,  ch.  9,  4   3,  tem- 

nllar,  In  Scotch  law  Hume  de-  porarjr  penalties  were  first  Imposed 
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bMntial  mtmoiti  of.  PERJUR  Y.  Th*  OUh,  otit. 

n.  E88EKTIAL  Slkkxvtb  07  PiBJinEtT. — ^1.  The  Oath,  Its  Seqnisitai 
and  Form. — To  constitute  a  valid  oath,  for  the  falsity  of  which  per- 
jury will  lie,  there  must  be  an  unequivocal  and  present  act  in  some 
form  in  the  presence  of  an  officer  authorized  to  administer  oaths, 
by  which  the  affiant  consciously  takes  upon  himself  the  obligation 
of  an  oath.^  The  form  of  the  oath  is  immaterial,  though  it  should 
be  solemnly  administered  in  such  a  way  as  to  bind^  the  conscience 

of  him  who  takes  it  and  to  accord  with  his  religious  belief. 

» 

upon  the  offense  of  subornation  of  per-  the  declaration,  but  merely  authenti- 

jurj;  perjury  itself,  however,  being  left  eating  it.    Commwealth   v,  Carel,  105 

unpunished.    Thei\  followed    5    Eliz.,  Mass.  582. 

ch.  ^  which  punished  subornation  of        The     English     authorities    usually 

perjury  and    also    perjury.    This  ac-  speak  of  a  corporal  oath,  meaning  sim« 

count  of  the  state  of  the  law  in  the  six-  ply  an  oath  taken  on  the  Bi)>le  and  by 

teenth  century  is  supported  by  Devon-  touching  it.     It  has  never  been   held 

port  V.  Sympson,  Cro.  Eliz.  520.  .  The  necessary,  however,  that  the  indict- 

iaw  as  it  now  exists  in  England  is  fully  ment  should  aver  this,  it  being  ebough 

recognized  in  many  acts  of  Parliament  to  aver  that  the  witness  was  sworn 

In  many  cases,  and  is  in  daily  use;  but  upon  the  Holy  Grospels  to  speak   the 

it  rests,  Mr.  Stephen  says,  simply  upon  truth,    etc.    Atcheson    v.  Everitt,    i 

a    usurpation    of   the    court    of  Star  Cowp.  383 ;  i  Chitty's  Crim.  Law  6i(^ 

Chamber  under    the    statute    3   Hen.  In  State  v.  Farrow,  10  Rich.  (S.   Car.) 

VII,  ch.  I.  165 and  Dodge  v.  State,  23  N.  J.  L.  455, 

1.  Coke  defines  an  oath  as  *'an  af-  it  was  held  sufficient  to  allege  that  the 

firmation  or  denial  by  any   Christian  accused  was  *'duly  sworn,"  without  al« 

of  anything  lawful  and  honest,  before  leging  the  mode  of  administering  the 

one  or  more  'that   have  authority  to  oath  and  from     Rex    v,    Mac  Arthur, 

give  the  same,  for    advancement    of  Peake  155,  it  would  seem  that  if  the 

truth  and  right,  calling  Almighty  God  indictment  stated  that  the  accused  was 

to  witness  that  his  testimony  is  true.''  sworn  on  the  Gospels,  and  the  proof 

This  definition  does   not  accord  fully  was  that  he  was  sworn  otherwise,  the 

with  the  modern  view  of  the  subject  variance  would  be  fatal.     But  see   Rex 

Bishop   (2   Criminal     Law,    $     1018)  v,  Rowley,  R.  &  M.,  N.  P.  302,  to  the 

amends  it  thus :  "An  oath  is  a  solemn  point  that  proof  that  the  witness  was 

asseveration  of  the  truth   of  a  thing,  sworn  generally  would  support  the  al- 

made  by  a  person  under  the  sanction  legation.    It  has  been   held   that  the 

of  his  religion,  appealing  to  the  $u-  words,  ''corporal  oath"  and  'Solemn 

preme  Being,  in  the  pfesence  of  one  oath"  are  synonymous,  and  that  an 

having  the  civil  authority  to  adminis-  oath  taken  with  the  uplifted  hand  was 

ter  it."  described  properly    by    either    tern\. 

See  O'ReUey  v.   People,  86  N.   Y.  Jackson  v.  State,  i    Ind.  184;  State  v. 

154;  State  V.  Keene,  2*6  Me.  33.  korris,  9  N.  H.  96.     Even  though  the 

Where,  on  the  trial  of  an  indictment  statute  prescribes  the  form  of  the  oath, 

for  perjury,   the  evidence  showed    a  a  departure  in  form  merely  and  not  in 

verbal  statement  before    a    commis-  substance    is    immaterial.    State      v. 

sioner,  charging  B  with  violating  the  Dayton,  23  N.  J.  L.  49 ;   s.  c,  53   Am. 

revenue  law,  and  the    commissioner  Dec.  270,  Sharp  v,  Wilhite,  2  Humph, 

reduced  his  statement  to   writing,   be-  (Tenn.)  434;  State  r.  Owen,  72  N.  Car. 

ginning   with  the  words,   M,   "being  605;  State  r.  Pile,  5  Ala.  72;  Faith  v. 

duly  sworn,"  etc.,  and  ending  with  the  State,  32  Tex.  373.    And  see  also  Tut- 

jurat,  and  on  being  told,  "If  you  swear  tie  v.  People,  36  N.  Y.  431 ;   State  v, 

to  this  statement,  put  your  mark  here,"  Keene,  26  Me.  33;   State  r.   Whisen- 

defendant  made  his  mark,  it  was  held,  hurst,  2  Hawks  (N.  Car.)  458;  Reg.  v. 

that  this  was  an   oath.    United  States  Southwood,  i  P.  &  F.  7C6.    Johnsons, 

t'.  Mallard,  40  Fed.  Rep.  151.  State,   76  Ga.  790;    Ui..ted   States    v. 

On  the   trial  of  an  indictment  for  Baer,  x8  Blatchf.   (U.  S.)  493;   Com« 

making  a  false  affidavit,  it  was  held  monwealth  v.  Smith,  xi  Allen  (Mass.) 

that  the  want  of  signature  was  imma-  252 ;  State  v.  Gates,  17  N.  H.  373;  State 

terial,  the  signature  being  no  part  of  v.  Green,  24  Ark.  591.    And  where  a 
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oath  taken  voluntarily  without  the  authority  of  court  or 
:  is  extra-judicial  and  may  not  be  made  the  foundation  of 
ictment  for  perjury.'  A,  promissory  or  official  oath,  ('.  e., 
ken  in  qualifying  for  office,  cannot,  though  false,  be  the 
1  of  an  indictment  for  perjury  *  There  may  be  perjury, 
1  the  oath  is  taken  without  the  compulsion  of  a  subpcena,' 
;re  an  incompL'tent  witness  is  erroneously  sworn,*  or  where 
;ss  in  testifying  waived  a  constitutional  immunity  as  to 
testimony  against  himself.' 

effect  of  an  affirmation  is  the  same  as  regards  perjury  as 
■  an  oath,  the  affirmation  being  designed  by  statute  to  meet 
nscientious  scruples  of  Quakers,  Moravians,  and  such  sects 
Ti  it  wrong  to  take  an  oath. 

ourt.  Tribunal,  or  Officer  Administering  Oath. — To  constitute 
,-  the  oath  must  have  been  administered  by  a  tribunal  or 
having  authority  or  jurisdiction  in  the  premises.*  If  the 
'as  taken  before  a  court,  there  must  have  been  jurisdiction 
subject  matter  of  the  proceeding;  otherwise,  the  oath  is 
udicial.' 

takes  an  oath  without  object-  (Tenn.)  434;  Halej  (/.  McPhearson,  3 

lie  mannerin  whichitisoffered  Humph.  (Tenn.)  104;   Peoples.  Bowe, 

■ars  falsely  he  is  guilty   of   per-  34  Hun  (N.  Y.)  518;  Patrick  r.  Smoke, 

lUte  V.  Whisenhurst,  a  Hawks  3  Strobh,  (a  Car.)  147;  Chamberlain 

.)4i;8.  V.   People,  23   N.  Y.85;  g,  c,  80  Am. 

jwever,   the   substance   of   the  Dec,   155;    Monigomery   v.   State,   10 

s  not  followed  there  is  no  per-  Ohio  aio;  Shaffer  v.  Kintzer,  1  Binn, 

ishburn  H.  State,  n  Ga.  246.  (Pa.)  _i;43;«,  c,  i  Am,  Dec.  488;  Van 

here   the   sworn   disclosure   in  Steenbcrgh,T.  Kortz,  10  Johns. (N,  Y.) 

process     is  required     by     the  167;   Rei  v.  Dummer,  1  Salk.  374. 

lo  be  in  writing,  an   indictment  5.  Mackin  v.  People,  115  III,  31:;  l. 

ury  will  not  lie  if  the  disclosure  c,   56   Am,    Rep.    167;    Matlingly    v. 

State  V.  Trask,  43  Vi,  15a,  Slate,  8  Tex.  App.  345 ;  State  v.  Man- 

^h  the  tegtimony   taken  at  an  well,  28  La.  Ann.  361. 

ng  trial  should  be   reduced  to  «.  Ren  v.  Wood,  i  Russ.  Crimes  (3d. 

as  directed  bj- the  Texas  Code  Eng,   ed.)  632;  McGregor  v.   Stale,  i 

fdure,  vet  perjury  may   be   as-  Ind.  232;  Stale  v.  McCroskev.  3  Mc- 

ipon  ofai  testimony  taken,  but  Cord  (S.  Car.)  308;    Rei  1;.  llanks,  3 

iced  to  writing   in   snch    trial.  Car.  &   P.  419;  Morrell  r.  People,  33 

;.  SUte,  23  Tex.  App.  388.  III.  499;  Commonwealth  v.  Hughes,  < 

aple  V.  Travis.  I  Buffalo  N.  Y.  Allen  (Mass.)  499;  State  v.  Jenkins,  36 

::ls45;  United  States  f.  Bab-  S.  Car.   111;  Renew   v.  Stale,  79  Ga. 

McLean  (U.  S.)  115;    State  v.  162;  State  v.  Wimberly  (La.  j888),  4 

hv,  41  Minn.  ijq.     And   see  Pe-  S.  E.  Rep.  161 ;  Territory  v.  Anderson 

Styron,  i  Bailey  (S.  Car.)  595;  (Idaho  1889),  21  Pac.  Rep. 417;  Laven- 

eenbergh   v.   Korti,  10   Johns,  der"  !■.  State  (Ga.   1890),  11  S.  E.  Rep. 

)    167;     Lamden    n.    Slate,   j  861;  Anderson  v.  Slate,  24  Tex.  App, 

.  (Tenn.)  83.  jk;  ;  State  v.  Wilson,  87  Tenn,  693. 

lited  States f. Glover, 4  Cranch  T.  State  v.  Alexander.4  Hawks  (N. 

190.  Car.)  182;  State  v.  Hayward,  i  Notl  & 

'Uiouri,  underthe  constitution,  M,  (S.  Car.)   ^4*;  Siaie  v.  M'Croskey, 

ion  of  the  oath  01  office  bv  a  3    McCord    (s.    Car.)    308;    State    v. 

r  of  the  legislature  is  perjurr.  Wyatt,  2  Hayw.   {N.   Car.)  56;    Com- 

immonwealth     v.    Knight,    13  m^nwealih  v.  While,  8   Pick.  (Mass.) 

74;  ».  c,  7  Am.  Dec.  72.  453 ;  State  v.  Furlong,  26  Me.  69 ;  Jack- 

ite  t^.Molier.i   Dev.  (N.  Car.)  son  r.  Humphrey,  1  Jobns.(N.  Y.)  498, 

harp    ».   Wilhite,    3     Humph.  Boling  v.  Luther,  a  Tayl.  (N.  Car.) 
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It  is  essential  that  the  oath  should  have  been  administered  by 
a  person  authorized  by  law  to  administer  an  oath.^ 

An  oath-  administered  by  the  clerk  of  a  court  in  open  court, 
and  under  the  direction  of  the  court,  is  an  oath  administered  by 
the  court.*  But  while  this  is  so  and  while  all  presumptions  are 
in  favor  of  the  authority  of  the  officer  administering  the  oath, 
even  where  it  is  not  administered  in  the  presence  of  the  court,  it 
may  be  shown  by  the  defendant,  upon  the  trial  of  the  indictment 
for  perjury,  that  the  officer  was  not  an  officer  dejure^ 

3.  Hatnre  of  Proceeding  Wherein  Oath  Is  AdminifteredL — {d)  In  Gen- 
£;ral. — In  regard  to  the  character  of  the  proceeding  in  which  ^the 
oath  is  taken,  it  may  be  stated,  as  the  general  principle,  that 
wherever  an  oath  is  required  in  the  regular  administration  of  jus- 
tice or  of  civil  government  under  the  general  laws  of  the  land, 
the  crime  of  perjury  may  be  committed.* 

202;  Weston  V,  Lumley,  33  Ind.  486;  Van  Dusen  v.  People,  78  111.  645.   Or 

Pankej  v.   People,  2   111.  80 ;   Mont-  by  a  notary  public,  who,  at  the  time  of 

f  ornery  v.  State,  10  Ohio  220;  State  v,  administering  the  oath,  was  a  resident 

.avalley,  9  Mo.  824.  of  State  other  than  that  in  which  he 

1.  Morrell  v.  People,  32  111.  409 ;  Mc-  was    acting.    Lambert    v.  People,  76 

Gragor  v.  State,  i  Ind.  232;  State  v.  N.  Y.  220.  Or  by  a  justice  of  the  peace 

Dayton,  23  N.  ].  L.  49;  s.  c,  53  Am.  in  a  case  where  he  had  no  authority  by 

Dec.    270;    Biggerstaff   v.    Common-  law  to  administer  an  oath  as  in  a  cor- 

wealth,  II  Bush  (Ky.)  169.  omer's  inquest.   State  v.  Knight,  84  N. 

S.   Rowland    v.  Thompson,  65   N.  Car.  789.   Or  by  a  justice  acting  under 

Car.   no;  State  r.  Knight,  84  K.  Car.  a/riiifa/*aci>  void  appointment.     Peo* 

793;     Stephens    v.    State,     i     Swan  pie  v.  Albertson,  8  How.  Pr.  (N.  Y.) 

(Tenn.)  157;  Oaks  v.  Rodgers,  48  Cal.  363.    Or  by  a  deputy  clerk  of  a  circuit 

197 ;  Staight  v.  State,  39  Ohio  St.  498.  court  in  swearing    to    an    answer  in 

8.  It  was  held  in  the  leading  case  of  chancery,  where  a  formal  appointment 

Rex   V.  Verelst,  3  Camp.  432,  where  as  deputy  in  writing  according  to  the 

the  person  administering  the  oath  had  requirements  of  the  statute  nad  not 

been  an    officer  de   facto  for  twenty  been  made.    Muir  v.  State,  $  Blackf. 

years,  that  case  has  been  followed  re-  (Ind.)  154. 

peatedly  in  England scsid  in  the  United        4.  3  Greenleaf  on  Ev.,  (  190.     State 

States,    Reg.  v.  Roberts,  14  Cox  (C.  v.  Hayward,  1  Nott     &  M.  (S.  Car.) 

C.)    loi;    R.    V.    Newton,    1    C.     &  546;  State    v.    Wyatt,   2    Hayw.    (N. 

K.  469;  State  V,  Hayward,  i   Nott  &  Car.)   56;   Commonwealth  v.  Whiter 

M.   (S.  Car.)   546;    Muir  v.  State,  8  8  Pick.  (Mass.)  453;  State  v.  Furlong, 

Blackf.  (Ind.)  154;  SUte  v,  Hascall,  6  26  Me.  69;  Boling  v,  Luther,  N.  Car. 

N.  H.  352;  Biggerstaff   v.  Common-  Term.  R.  202;  Pankey  v.  People,  3  111. 

wealth,  II  Bush  (Ky.)  169;  Lambert  80;  Montgomery  v. State,  10  Ohio  220 ; 

V.  People,  76  N.  Y.  220.  Clark    v.  Ellis,    2    Blackf.  (Ind.)   8; 

A  non -judicial  oath  taken  before  a  Weston  v.  Lumley,  33  Ind.  486. 
person  unauthorized  to  administer  it        One  may  commit  perjury  in  a  judicial 

cannot  be  made  the  subject  of  an  as-  proceeding  by  ftalsely  swearing  to  an 

signment  of  perjury,  where  the  oath  answer  in  chancery.    Reg.  v.  Yates,  C« 

was  administered  by  a  judge  of  election  &  M.  132.    Though  not  where  the  bill 

who  had  not  qualified  by  taking  the  does  not  call  for  an  answer  under  oath, 

prescribed  oath  of  office.    Biggerstaff  Silver    v.    State,  17    Ohio    365.    Nor 

V.  Commonwealth,  11  Bush  (Ky.)  199.  where  the  answer  denies  a  promise  ab- 

Or  by  a  township  assessor  before  he  solutely   void    under    the    statute    of 

was  authorized  to  enter  upon  the  duties  frauds.   Rex  v,  Benesech,  Peake's  Add. 

of    his  office.    State    v,  Phippen,  62  Cas.  93;  Reg  v.  Dunston,  R.  &  M.  109^ 

Iowa  54.    See  also  State  v.  Cannon,  Nor  where  the  general  manager  of  a 

79  Mo.  34t.    Or  by  a  township  assessor  corporation,  not  himself   made  a  re* 

outside  of  hit  territorial  jurisdiction,  spondent  in  the  bill,  answers  in  a  mal- 
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ffecting  the  Itsue  or  »trength-  Is  perjury.     State  v.  Offutt,  4  Blackf. 

le  answer.  .  Beecher  ».  Ander-  (Ind.)  335;   Pipes  r.  State,  16  Tex.  App. 

Jich.  543.  318;  People  !■.  Greenwell,  5   Utah  1 13. 

ty   filing  a  bill  (or  an  Injunc-  And  see  Commonwealth  v,  Parker,  a 

.  makingsnaffidavitof  mattara  Cush.    (Mass.)    ata.    But     not   if    the 

to  it,  is  indictable  for  perjurj  answer  is  to  an  Immaterial  question  put 

ed  in  that  affidavit,  though  no  in  the  course  of  a  general  inquisitorial 

vaj  ever  made  for  the  injunc-  Investigation  by  the  grand  jury  directed 

ei  V.  White,  M.  &  M.  271,  to  no  particular  end.     Banks  v.  State, 

f  swearing  as  to  one's  quatifi-  78  Ala.  14.     To  swear  falsely  to  an  aHi- 

I  go  ball  for  another  is  perjury,  davit  made  to   obtain  a  certiorari  is 

3wealth   V.   Hughes,   5    Allen  perjury.  Pratt  i/.  Price,  11  Wend.  (N, 

499;    Stratton   ii.   People,   10  Y.)  1J7. 

.  Y.)  sSS;  Commonwealth  v.  To    swear     (alselv    to    a     material 

,  119  Mass.  317.  point  In  an  affidavit  used  in  a  motion 

Isely  swearing  to  an  af&davlt  for  the  continuance  of  a  cause  is  per- 

inyiDK  exceptions  to  the  suffi-  jury.  State  f,  Johnson,  7  Blackf.  (Ind.) 

if  Ijail  is  not  perjury,   in   the  49;  State   v.   Flagg,  rj   Ind.  14;  State 

of  any  law  requiring  such  ei-  v.  Shune,  16  Iowa  36;    s.   c,  8?  Am. 

to  he  sworn  to.  Linn  v.  Com-  Dec.  485.     Or  to  an  aflidavit  of  merits. 

Ith.  96  Pa.  St.  aSj.  McDonnell  u.  Olwell,   17   111.373.    To 

-J  may  be  assigned  on  an  oath  an  affidavit  amounting  to  a  plea  of  nen 

lered  by  a  justice  of  the  peace  eit  factum  to  a  note  in  proceedings  be- 

itter  submitted  to   mrbltratlon  fore   a  justice  of  the  peace.     Slate   -o. 

e  of  court  with  consent  of  the  Roberts,  11  Humph.  (Tenn.)  539. 

State      V.    , Stephenson,      4  It  seems  that  taking  a  false  oath  be- 

(S.  Car.)  165,    But  not  in  case  fore  a'court  martial  Is  perjury  hi  com- 

3I  submission  to  arbitrators  not  mon  law.     Reg.  v.  Hcane,  9  Cox  C.  C. 

rule  of  court.    Mahan  -u.  Beriy,  433. 

I.  An   affidavit  not   connected  with   a 

1'udlcial  proceeding,  though  capable  of 
leing  used   in   a   motion   during    the 

judicial  oath,  the  effect  of  one  pendency  of  a  suit,  cannot  be  made  the 

idminlstered.     Bonner  v.  Mc-  subject  of  an  as<^ignment  of   perjurv. 

I   Barb.  ( N.  Y.)  106.  People  v.  Foi,  35  Mich.  49a. 

arbitration  under  Ohio  Rev.  In  fia^oWe  McCarthy.  19  Cal.  195,  It 
601,  5613,  an  oath  administered  was  adjudged  that  perjury  mlg^it  be 
>tary  public  Is  extra  judicial,  at  committed  In  the  course  o(  a  legisla- 
ute  requires  the  oaths  In  such  tlve  Investigation.  It  has  been  held 
ings  to  be  adminiatered  by  a  perjury  to  swear  falsely  in  procuring  a 
r  justice  of  the  peace.  State  v.  marriage  license.  Reg.  f.  Barnes,  10 
,  36  Ohio  St.  a8i.  Cox  C.  C.  539;  Call  v.  State,  10  Ohio 
ry  may  be  assigned  on  the  oath  St.  330;  Warwick  v.  State,  35  Ohio 
r  a  juror  on  his  roi'r  i^fW.  Hil-  St.  ai.  Perjury  may  be  a.isigned  on 
.  State,  14  Lea  (Tenn.)  648;  false  swearing  in  depositions  taken  for 
.  Wall,  9  Yerg.  (Tenn.)  347.  foreign  use.  Commonwealth  t.  Smith, 
fSdavit  to  procure  a  search  war-  it  Allen  (Mans.)  143;  Stewart  i'. 
arging  a  felony  though  no  par-  State,  13  Ohio  St.  477.  And  see  gen- 
person.  Carpenter  v.  State,  4  erally  relative  to  the  various  proceed- 
Miss.)  163;  s.  c,  34  Am.  Dec.  Ings  In  relation  to  which  perjury  may 
I  the  oath  to  a  complaint  made  be  committed,  Reg.  V.Greenland,  L. 
tnence  a  prosecution.  Ijng-  R.,  i  C.  C.  61;;  Reg.  f.  Tomllnson,  L. 
State,  9  Tex.  App.  183;  Penna-  R„  1  C.  C.  49;  to  Cox  C.  C.  33a;   Reg 

State,  58   Ga,   336;    Hoch   v.  r.  Proud,  L.  R.,  i  C.  C.  71;  10  Cox  C. 

3Mich.  5SJ.  C.   hi;    10   Cox    C.   C.   4S';;  Ri^g.  v. 

lot  on  the  oath  to  a  complaint  Berry,  Bell  C.  C.  46;  8  Cox  C.  C.  lai; 

he  statutory  requirement  juris-  People  %:  Travis,  4  Parker  Cr.  (N.  Y.) 

Johnsonr.  State,  58  Ga. 397.  On  313;  Harris  v.  People,  6  Thomp.  &  C. 

L  to  a  false  statement  of  mate-  (N.  Y.)  306;  4  Hun  iN.  Y.)  i. 

Iter  In  an  affidavit  to  procure  a  It  was  held  by  a  divided  court  in  an 

\abeas  corf  us.     White  V.  State,  early  CoHntcticul  case  that  a  false  oath 

&  M.  (Miss.)  149.  before  an   ecclesiastical   council,   In  a 

'ear  falsely  before  a  grand  jury  course  of  discipline,  would  support  an 

18  c.  of  L.— ».  soe 
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False  swearing  elsewhere  than  in  the  course  of  a  judicial  pro- 
ceeding may  constitute  a  punishable  common  law  offense,  though 

not  perjury ;  as,  for  example,  the  making  of  a  false  affidavit.^ 

(p)  Statutory  Proceedings. — Whether  the  oath  be  taken  in 
a  judicial  proceeding  before  a  court  of  common  law,  or  acting 
under  a  statute,  it  is  equally  an  oath  taken  in  a  judicial  proceed- 
ing* 

indictment  for  perjury.    Chapman  v.  registry  of  a  bill  of  sale  was  a  common 

GiUett,  a  Conn.  40.    But  it  is  doubtful  law  misdemeanor,  though  not  perjury, 

whether    this    would    be  accepted  as  But  in  Tuttle  i».  People,  36  N.  Y. 

law  to-day  in  the  States  of  the  Union.  431,   it  was  adjudged  to    be    perjuiy 

Under  the  Sonik   Carolina  statute,  falsely  to  swear  that  the  affiant  was  a 

providing  ,that  whoever  shall  willfully  subscribing  witness  to  a  deed, 

and  knowingly  swear  falsely  in  taking  See  for  a  general  exposition  of  this 

any  oath  required  by  law,  it  is  not  es-  subject-    False    Swearing,    vol.    7, 

sential  that  the  proceeding  be  a  judi-  p.  793. 

cial  proceeding.    Stote  v.  Byrd,  28  S.  a.  Reg.^'.  Castro,  9  L.  R.,  Q^  B.  350. 

Car.xS.  It  is  perjury  to  swear  falsely  before 

In  Cordway  v.  State,  35  Tex.  App.  acountyboardof  equalization,  if  the  de- 

405,  it  was   held  that  where  one  ac-  fendant  be  a  resident  of  the  county  or 

cused  of  two   murders    was    brought  has  not  been  taxed  elsewhere,  in  case 

back  for  one  of  them  under  extradition  he  has  become  a  resident  since  the  be- 

proceedings,  and  indicted  and  tried  for  ginning  of    the    tax    year.    State    v, 

the  other,  false  swearing  on  the  trial  Wood,  no  Ind.  82. 

constituted  perjury.  False  swearing  in  a   matter   legiti- 

In  0*Bryan  v.  State,  27  Tex.  App.  matelybeforethemetropolitaniiremar- 

339,  it  was  held  that  a  public  school  shal  in  New  York  is  perjury.     Harris 

teacher  was  guilty  of  perjury  in  falsely  v.  People,  4  Hun  (N.  Y.)  i. 

swearing  to  a  statement  required  by  So  is  false  swearing  in  proceedings 

law  on  procuring  pay  for  his  services,  before  a  board  of  fence  viewers  under 

In   People  v.  McCaffrey,  75  Mich,  the    Massachusetts  statute.     Jones   xk 

115,  it  was  adjudged  that  perjury  might  Daniels,  15  Gray  (Mass.)  438. 

be  assigned  upon  the  oath  to  a  bill  in  a  In  California^   to  appear    before  a 

divorce  suit.  notary  public  to  acknowledge  a  deed, 

1.  Rex  V.  De  Beauvoir,  7  Car.  &.  P.  and  falsely  to  represent  one's  self  un- 

x7;^x/ar/tf  Overton,  2  Rose  257;  Rex  der  oath   to   be    the    grantor   named 

V.  O'Brian,  2   Strange  X144.   And  see  therein,    is   perjury.     Ex  parte  Car- 

Musgrave     v.    Medex,    19   Yes.    652 ;  penter,  64  Cal.  267: 

O'Mealy  v,  Newell,  8  East.  36^  Calli-  It  is  perjury  to  omit  property  from  a 

and  tr.  Vaughan,  i  B.  &  P.  210.  schedule  in  insolvency,  and  it  is  none 

It  was  held  in  the  English  case  of  the  less  perjury  because  the  insolvent 

Reg.  V,  Chapman,  i   Den.  C.  C.  432,  act  of  California  makes  such  omission 

that  to  take  a  false  oath  before  a  surro-  a  misdemeanor.     People  tr.   Piatt,  67 

gate  to  induce  the  granting  of  a  mar-  Cal.  21.         , 

riage  certificate  was  a  misdemeanor,  False  taking  of  the  poor  debtor's  oath 
though  not  perjury.  As  a  Texas  before  a  magistrate  authorized  to  ad- 
county  clerk,  while  having  authority  to  minister  it  is  perjury.  Arden  v*  State, 
administer  oaths,  is  not  required,  upon  *ii  Conn.  408;  Commonwealth  t^.  Cal- 
an  application  for  a  marriage  license,  vert,  i  Ya.  Car.  181. 
to  take  an  affidavit  as  to  the  age  of  the  So  is  a  false  return  by  a  teacher  as 
parties,  the  making  of  a  false  affidavit  to  the  number  of  scholars  taught  made 
upon  that  subject  will  support  an  as-  so  as  to  enable  him  to  get  compensa- 
signment  for  false  swearing,  but  not  tion  which  he  could  not  legally  re- 
for  perjury.  Davidson  v.  State,  22  Tex.  ceive  for  having  taught  a  number  of 
App.  372 ;  Steber  v.  State,  2  j  Tex.  App.  days  in  excess  of  the  regular  term. 
176.  So  it  was  held  in  the  English  Yance  v.  State,  62  Miss.  137.  False 
case  of  Reg.  tr.  Hodgkins,  L.  R.,  i  C.  C.  swearing  before  a  local  marine  board 
212,  that  to  make  a  false  affidavit  under  in  a  mattter  lawfully  before  them  in  pur» 
the  Bills  of  Sale  aots  to  procure  the  suanceof  17  &  17  Vict.,  ch.  104,  and  25  & 
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Proceedings  in  Federal  Courts.— Where  the  perjury  is 
course  of  a  proceeding  under  the  United  States  statute,  there 
ifFense  punishable  under  the  State  law.  Nor  has  the  rule, 
which  certain  offenses  may  constitute  offenses  against  both 
and  Federal  law  in  certain  instances,  any  application.* 

Perjury  mKy  be  assigned  in  Ohio 
upon  an  oath  and  deposition  taken  be- 
fore a  proper  officer  in  Ohio,  in  a  suit  for 

1.  St.  1887,  ch.  114,  4  divorce  pending  in  Indiana,  although 

-{romaclaim-  the    petitioner    jvas  never  o   resident 

policy,  a  false  of  Indiana,  as  required  by  the  divorce 

iibscritied    thereto    is    perjury,  law  thereof.     Stewart  v.  State,  la  Ohio 

V.  Ward,  150  Mass.  160.  St.  i,1\. 

'.  record  of  a  cause  is  erroneous,  Perjury  cannot  be  assigned  on  the 

jury   can    be  assigned   for  false  oath  of  an  applicant  for  naturalization 

ny  given  in   the  course   of   the  as  to  his   residence,   inasmuch  as  the 

Rex  V.  Cohen,  1  Stark  511.  statute  prohibits^the  taking  of  the  oath 

nho  sweaiB  falsely  In  a  proceed-  by  the  applicant  himself   in  order   to 

1  on  its  face,  cannot  be  convict'  prove  his  residence.     State   v.  Helle, 

perjury.     Collins  v.  State,   78  3   Hill  (S.  Car.)  jgo;   United  States  v.- 

3,  Grottkan,  30  Fed.  Rep.  673. 

iry  is   not  committed  tn  iwear-  1.  It  goes  without  saying  that  per- 

efy  to  an  account  to  prepare  it  jury  committed  in  a  Federal  court  in  a 

t-off  fn  a  trial  before  a  justice  proceeding    authorized    by  a  Federal 

peace.      Waggoner    v.    Rich-  statute,  Is  punishable,  not  as  a  common 

Wright  (Ohio)  173.  Nor  where  law  offense,  but  as  an  offense  against 

uthori  zed  by  statute  to  prove  an  the  Federal  law.     Anonymous.iWasht 

t  by  his  own  oath,  it  sworn  to  (U.S.)  84. 

I  twelve  months  after  the  first  Where  the  perjury  is  committed  in  a 

therein  shall  become  due,"  and  state  court  in  naturalization   proceed- 

h  Is  not  taken  within  the  twelve  ings  under  the  Federal  statute,  tliete  is 

.,    Warner  v.  Fowler,  8  Md.  35.  a  diversity  of  opinion  as  to  the  juris- 

a  proceeding  for  the  violation  diction  of  the  State  court  over  the  in- 

id  municipal  ordinance.     Buell  dictment   for    perjury.      In    Rump  t', 

\  4S  Ark.  336.  Nor  on  a  trial  be-  Commonwealth,  30  Pa.  St.  475.  it   was 

justice,  subsequent  to  a  default,  held  that  the  State  court  had  jurisdic- 

there   having   been  no  eontin-  tlon;  and  so  in  State  i-.  Whittemorc, 

the  justice  had  taken  off  the  de-  50  N.   H.  345;  s.  c,  9  Am.   Dec.  196. 

ithout  authority.     State  i^.  Hall,  To  the  contrary  is   People  v.  Sweef- 

413.  Nor  ina  hearing  where  the  man,    3    Park.    Cr.    (N.   V.)    338.       In 

imended  the  title  of  the  cause  United  States  v.  Jones,  14  Blatchf.  (U. 

;rtlng  the  name  of  the  husband  S.)   90,   the   jurisdiction   Seems   to   be 

lale  party  who  had  married  dur-  taken  tor  granted. 

pendency  of  the  action.  Reg.  v.  See,  in  support  of  the  proposltio 

-oxC.C.r"    "-■---■       .--  .—    z.     .-. —-Tj ,.,_.. 


,  9  Cox  C.  C.  358.   Nor  in  bank-     the  text,  £« /ar/e  Bridges,  a  Wood  (U. 

■"   gs  where  there  was  no     S.)  428;  People  K.Kelly,  38  Cal.  1^5: 

creditor's  debttosup-     State  p.  Pike,   le  N.   \i.   83;    State  :. 


proceedings  where  there  was  no     S.)  428;  People  k.  Kelly,  38  Cal. 

'-■      ip-     State  p.  Pike,   15  N.   H\   83;    '"■ 

M.     Adams,  4  Blackf.  [Ind.)  147; 


333;  Car.   &   M.  3:9.    But   the  i.'.  Moore,  s  Wheat.  (U.S.)  i;  Slate  v. 

to  enter  a  plea  to  an  intorma-  Shelley,   tt   Lea   (Tenn.)  594;   I    Kent 

i«  not  render  a  subsequent  trial  Comm.  398 ;  3  Story  Comm.  633, 

d  that  false  swearing  thereon         Section  5393  of  U.  S.  Rev.  Stat,  de- 


be   perjury.     State   u.   Lewis,     dares  that,  "every  person  who,  having 
I.  IC7.  taken  an  oath  before  a  competent  trl- 

knderson  v.  State,  34  Tex.  App.     bunal,  officer  or  person,  in  any  c 


case  where  a    complaint  be-     which  a  law  of  the  United  States  au- 
:  upon  which  an  intorma-     thurizes  an  oath  to  be  administered. 


1*  based  was  not  sworn  to,  it  was     that  he  will  testify,  declare,  depose,  o 
tiat  the  common   law  rule  as  to     certify  truly,  or  that  any  writ 
ction  did  Dot  prevail  lit  Tenat.        mony,  declaration,  depositioi 
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tificate  by  him  subscribed  is  true,  will-  the    fact    being    otherwise.      United 

fully  and  contrary  to  such  oath  states  States  v.  Lansberg,  21  Blatchf.  (U.  S.) 

or    subscribes    any  material     matter  169.  For  false  statements  made  in  jus- 

which  he  does  not  believe  to  be  true,  tifying  as  bail.     United  States  r.  Volz, 

is  guilty  of  perjury,  and  shall  be  pun-  14  Blatchf.  (U.  S.)  15.    For  perjury 

ished  by  a  fine  of  not  more  than  two  committed  on  an  examination  before  a 

thousand    dollars,  and    by  imprison-  United  States  commissioner  under  a 

ment,  at  hard  labor,  not  more  than  statute.    Em  parte  Bridges,  a    Wood 

five  years ;  and  shall,  moreover,  there-  (U.  S.)  428. 

after  be  incapable  of  giving  testimony  So  when  the  Secretary  of  War  has 

in  any  court  of  the  United  States  until  authority  to  prescribe  what  facts  shall 

such  time   as  the   judgment  against  be  stated  in  affidavits  by  drafted  men 

him  is  reversed."  claiming     exemption    from    militaty 

This  section  and  th^  section  follow-  service,    false    swearing    is     perjury, 

ing,  relating  to  subornation  of   per-  United  States  v.  Sonachall,  4  Bisa.  (U. 

jury,  where  incorporated  in  the  United  S.)  425.' 

States    Revised  Statutes  to  take  the  And  likewise  the  Treasury  Depart- 

place  of  the  numerous  provisions  of  ment  majr  require  an  affidavit  as  to  the 

Federal  law,  which  fixed  the  pains  and  qualification    of    the    sureties    on    a 

penalties  of  perjury  anew  every  time  match  stamp  bond,  upon  which  per- 

a  statutory  oath  before  a  judicial  or  jury    may    be    assigned.      Ralph    v. 

administrative  officer  was  required.  United  States,  i  Biss.  (U.  S.)  88. 

Prosecutions  for  false  swearing  may  Perjury  may  be  committed  by  falsely 

be  maintained  in  thie   United  States  swearing  before  a  legal  deputy  of  a 

courts,    where    false    affidavits     have  collector  of  customs  acting  under  the 

been  made  before  officers  auUiorized  law.    United  States  v.  Barton,  Gnp. 

generally  to  administer  oaths  for  the  (U.S.)  439. 

purpose  of  supporting  claims  against  If,  however,  the  officer  administer- 

the  United  States,  although  the  par-  ing  the  oath  is  without  authority  in 

(icular  statute  under  which  the  claims  the    premises,    there    is    no    penury, 

are  made  is  silent  on  the  subject,    a  United  States  v.  Babcock,  4  McLean 

Attorney  General  Opinions  700L       *  (U.  S.)  113;  United  States  t;.  Howard, 

When  a  circuit  court  clerk  swore  37  Fed.  Rep.  666;  United  States  v. 
falsely  to  his  emolument  return  and  Deeming,  4  McLean  (U.  S.)  3;  United 
account  for  services  rendered,  it  was  States  v,  Curtis,  107  U.  S.  671.  In  the 
held  that  the  words  ''declaration"  and  latter  case  a  national  bank  officer  veri- 
'^certificate''  were  used  in  their  popu*  fied  his  report  before  a  notary  public, 
lar  sense,  and  not  technically ;  that  who,  under  the  statute  in  force  at  the 
they  signified  any  statement  of  ma-  time,  was  without  authority  to  admin- 
terial  matters  of  fact  sworn  to  and  ister  such  an  oath.  A  witness's  false 
subscribed  by  the  party  charged,  and  oath  as  to  the  distance  traveled  is  not 
that  an  indictment  would  lie.  United  perjury,  where  such  an  oath  is  not  re- 
States  V,  Ambrose,  108  U.  S.  336.  quired  by  law  or  a  rule  of  court,  but 

Under  the  statute  an  indictment  for  only  by  the  usage  of  a  ministerial  offi- 

periury  may  be  founded  on  a  false  cer.    United    States   v,    Howard,    37 

oath  in  swearing  before  a  justice  of  Fed.  Rep.  666. 

the  peace  to  an  affidavit  to  support  a  As  to  perjury  under  U.  S.  acts, 
pension  claim.  United  States  v.  March  i,  1823,  and  March  3,  1825,  to 
Bo^gs,  31  Fed.  Rep.  337.  See  also  prevent  false  swearing  touching  pub- 
United  States  V.  Bailey,  9  Pet.  (U.  S.)  lie  money,  see  United  States  v,  Bailey, 
238;  United  States  v.  Winchester,  a  o  Pet  (U.  S.)  238;  United  States  v. 
McLean  (U.S.)  135.  Moore,  7   Low.    (U.   S.)  232.    Under 

Where  one  swears  falsely  in  mak-  United  States  act  1813,  ch.  34,  relating 

ing  return  of   his  income,  although  to  bounties  to  the  owners  of  vessels  in 

the  Income  Tax  act  did  not  provide  certain    circumstances,     see     United 

for   a   compulsory    disclosure    under  States  v.  Kendrick,  2  Mason  (U.  S.) 

oath.    United  States  V.  Smith,  X  Sawy.  69;     United    States    v.  Nickerson,    z 

(U.    S.)    277.      For    an    intentional  Sprague  (U.  S.-)  23a.  As  to  perjury  in 

omission  of  property  from  bankruptcy  connection  with    proceedings ,  in  the 

schedules.     United  States  v,  Nihols,  4  Land  Office,  see  United  States  v.  Shinxt, 

McLean   (U.  S.)  23.   For  false  testi-  14  Fed.  Rep.  447;  Babcock  v.  United 

mony  as  to  the  credibility  of  a  witness ;  States,  34  Fed.  Rep.    873.    And  see 

or  that  one  has  never  Men  in  prison.  United  States  v.  Stanley,  6  McLean 
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■ateriaUtr  of  the  Falae  8tat«m«iit — The  statement  alleged  to 

Ise  must  be  material  to  the  subject  then  under  consideration, 

wise  it  does  ngt  amount  to  the  offense  of  perjury.' 

)  409;  United  States  ».  Dicliey,  Aikens,  3a  Iowa  303;  Nelson  v.  State, 

(Iowa)  41a.  47   Mi».  611;    Gallonraj  v.  State,  39 

Hawkins  P.  C,  ch.  69,  {  6;  3  Ind.  441;  State  v.  Hobbs,  40  N.  H. 

old's  Crim.  Pr.  1737;  3  Co.  Inst.  J39;  Wood  n.  People,  59  N.  Y.  117; 

Greenleaf  on   Evidence,  ^   195;  Slate  u.  Trask,  41  Vt.  153. 

op's-  Crim,  Law,  f  1030;  Rex  v.  It  ia  sometimes  said  that  the  false 

i,  I  Ld.  Raym.  356.  statement  in  addition  to  being  mate- 

rkins  says,  that  it  is  clear  that  IE  rial,  must  be  of  a  nature  to   prejudice 

bject  matter  is  wholly  foreign  to  some  person  or  State  (see  authorities 

rpose,  tending  neither  to  exten-  cited  in  2  Bishop's  Crim.  Law,  i  1031). 
or  increase  either  the  damages'  In  regard  to   which  Mr.  Bishop  says 

guilt,  nor  likely  to  induce  the  that  the  proposition  is  merely  formal 

1  give  a  more  easy  credit  to  the  and  of  no  practical  consequence.     Sea 

ntial  part  of  the  evidence,  an  in-  also    Pollard   v.   People,   69   111.    '48, 

;nt  will  not  lie.     9e«  Common-  where  it  is  stated  that  it  is  the  act  of 

I  Ti.  Knight,  II  Mass.  374 ;  Stud-  false  swearing  in  respect  to  a  matter 

1.  Linville,  3   Hawks  (N.  Car.)  material  to  the  point  of  inquiry  that 

tate  f.  Kenneriy,   to  Rich.  <S.  constitutes  the   crime  of  perjury  and 

1$!;  United  Stales  v.  Shinn,  ia  '  not  the  Injury  which  it  may  have  done 

Lep.  447-  'o  individu^s. 

ugh  Coke's  definition  of  ■  per-  lactancM  of   nuttnUl    •▼Idane*   for 

ncludes    the  doctrine  of   mate-  false  swearing  in  regard  to  which  per- 

,  it  I9  thought  that  Coke  was   in  jury  will  lie  are  as  follows:  Denial  of 

indnot  supported  by  the  ancient  previous    eipreasions    of   hostility    to- 

41161;  though  upon  the  passage  ward  the  defendant  on  a  trial  for  carry 

le  containing  the  definition,  cases  Ing  a  concealed  weapon,   and  knowl- 

leclded,  as  appeared  from  I  Haw-  edge   of  such   carrying.     Williams  v. 

'.  C.  433.  435  which  introduced  Slate,   68   Ala.   551.    False    testimony 

ibt    whether  perjury   could    be  that  a  girl  was  a  big  girl  13  years  pre- 

[ttcd    by  a  fact  which,    though  vious,  and  that  the  witness  had  then 

nt  to  the  issue,  was  not  essential  picked  cotton  with  her,  on  the  trial  of 

determination,  and  the   doctrine  oneformakingafalseafEdavlt  in  order 

e  so  well  recognized  as  a  part  of  to  secure  a  marriage  license.  Davidson 

x  that  an  averment  of  the  mate-  v.    Sutei    «    Tex.   App.    371.    False 

of  the  matter  on  which  perjury  swearing  on   the  part  of  the  witness 

^ed   forms  a  necessary  part  of  that  he  did  not  know  his  son  went  to 

indictment,  though  of  late  the  school,  when  such  knowledge  was 
I  have  given  so  wide  an  Interpre-  material  to  an  issue  in  a  civil  suit, 
to  the  word  "material"  that  the  Floyd  r.  State,  30  Ala.  511.  The  par- 
as ceased  to  do  much  harm.  See  ticuiars  of  the  offer,  where  the  person 
en's  Dig.  Cr.  Law  App,  p.  375.  accused  of  perjury  testified  on  a  mur- 

proposition  of  the  teit  is  sup-  der  trial  that  the  deceased  offered  him 

I  by  State  v.  Lawson,  98  N.  Car.  at  a  certain  time  and  place  named,  a 

Commonwealth  v.  Farley,  That-  sum  of  money  to  slay  tlie  defendant  in 

Cr,  Cas.  (Mass.)  654;    Miller  v.  the  murder  trial.     Anderson   v.   Peo- 

15  Fla.S77;  People  n.  Perraio,  pie,  117  III.  265.  False  statements  ai  to 

1.  106;  State  V.  Bailey,  34  Mo.  the  acts  of  either  of  three  who  were 

State  f,  Hattaway,  1  Nott  k  M.  jointlj'     concerned      in     an     assault. 

»r.)  118;  t.  c,  10  Am.  Dec.  580;  State  v.  Norrit,  9  N.  H.  96. 

I  V.  State,  2  Mo.  ijS;  Gibson  v.  Evidence  tending  to  induce  the  jury 

44  Ala,  17 ;  Hood  v.  State,  44  to  give  greater  credit  to  a  substantial 

57;  Lawrence   v.  State,   1   T«.  fact  in  controversy  is  material   in  the 

(79;  Nelson  11.  State,  33  Ark.  191;  sense  that  It  may  support  an  indict- 

:k   V.  Koon,   4   Wend.   (N.   Y,)  ment   for  perjury.     Reg.  t>.  Tyson,   11 

-lembree   v.  State,  ji    Ga.  143;  Cox  C.  C.  I.     So  false  testimony  bv  ■ 

nonwealth   v.   Grant,   116   Mass.  party  to    an    action    concerning    his 

tate  V.  Gibson,  36  La.   Ann.  71 ;  name,  and  which  resulted  in  the  strlk- 

V.  Trask,  4]  Vt.  153;    State  v.  ing  out  of  the  cause.     Reg.  v.  Mul- 
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But  if  it  tend  even  circumstantially  to  the  proof  of  the  issue,  it 

lany,  lo  Cox  C.  C.  97.  And  false  testi-  (Kj.  1888),  9  S.  W.  Rep.  161 ;  SUte  v. 

monj  concernfng  the  signature  to  a  Murphy,  loi  N.  Car.  697;  Sanders  v. 

delivery  note  for  certain  goods.    Reg.  People,  134  111.  aj8. 

v.  Nayior,  II  Cox  C.  C.  13.    See  also  TwnnafrMd  mattart  which  will  not 

State  V,  Schultz,  57  Ind.  19.  sustain  an  indictment  for  perjuror  are 

When  the  Senate  is  engaged  in  in-  swearing  that  the  defendant  made  a 

vestigating    charges  of  bribery  made  promissory  note,  but  not  one  contain* 

against  its  own  members  under  a  reso-  ing   the  wbrds  **value   received,"  the 

lution  reciting  such  charges  and  pro-  latter  words  not  being  material  in  a 

viding  for  their  investigation,  there  is  note.    People  v.  MtDermott,  8   Cal. 

a  material  issue  bef6re  It  within  the  a88.    An  allegation  of  something  not 

meaning  of  the  statute  against  perjury,  required  to  ht  alleged  in  an  applica- 

Bit  Parte  McCarthy,  39  Cal.  395.  tion  for  an  attachment,  or  for  a  writ  of 

N  sued  T  in  trespass  for  entering  habeas  corpus.  Gibson  v.  State,  44 
upon  his  lands,  cutting  down  trees  and  Ala.  17;  Hood  v.  State,  44  Ala.  81. 
throwing  down  fences.  A  witness  tes-  A  statement  before  a  grand  jury  that  a 
tified  ta  the  particular  injury  charged,  certain  person  had  not  **unlawfully" 
and  also  to  an  injury  inflicted  on  the  sold  or  given  liquor  to  the  witness* 
plaintiff's  stock,  denying  that  he,  the  such  statement  being  a  matter  of 
witness,  had  any  interest  in  the  stock,  opinion  and  not  of  fact  State  v, 
Held^  that  all  these  statements  were  '  Henderson,  90  Ind.  406.  An  oath  by  a 
so  material  that  a  charge  of  perjury  laboring  man,  a  householder  and  head 
could  be  founded  on  either  of  them,  if  of  a  family,  in  a  proceeding  by  gar- 
the  witness  knowingly  swore  falsely,  nishment  to  subject  his  wages,  not  ex- 
Salmons  V.  Tait,  31  Ga.  676.  ceeding  $50  per  month  due  him  from 

Where  it  was  proved  that  a  forgery  his  employer,  to  the  lien  of  an  execu- 

had  been  committed  in  a  note,  and  tion;  that  he  did  not  sign  a  writing 

that  at  the  same  time,  and  in  the  same  purporting  to  be  signed  by  him,  waiv- 

ink,  and  by  the  same  hand,  an  inter-  ing    all    exemptions,     including     his 

lineation  had  been  made  in  a  warrant,  claim  as  a  laborer,  inasmuch  as  the  ex- 

andjtwas  proved  and  admitted  on  a  emption  to  laborers,  under  Va.  Code 

trial  a^inst  B  for  forgery,  that  either  1873,  ch.  184,  §  3,  cannot  be  waived  so 

A  or   B  had  committed  the  forgery,  as  to  give  a  lien   by  fi,  fa,   thereon. 

keldy  that  the  oath  of  B,  denying  that  Crump    v.    Commonwealth,    75     Va. 

the  interlineation  made  in  the  warrant  922).     A  false  statement  by  a  party  in 

was  in  his  handwriting  was  material  qualifiying  for  bail  as  to  the  location 

to  the  issue,  and  that    if    he    swore  of  a  certain  number  of  tons  of  hay 

falsely  in  that  respect,  it  was  perjury,  which  he  owned,  and  misstatements  as 

Smith   v.   Deaver,  6  Jones  (N.  Car.)  to   the  total  value    of    the  witness's 

563.  property  are  immaterial,  so  long  as 

Upon  the  trial  of  C  for  perjury  he  does  not  mislead  as  to  his  ability  to 
committed  in  an  affidavit,  proof  was  discharge  the  obligation  he  is  assum- 
given  that  the  signature  to  the  affi-  ing.  The  material  point  of  inquiry 
davit  was  in  his  handwriting,  and  not  being  whether  he  is  worth  a  cer- 
there  was  no  other  proof  that  he  was  tain  sum,  but  whether  the  penalty  of 
the  person  who  made  the  affidavit  the  bail  bond  vrith  interests  and  costs 
The  prisoner  was  then  called  and  can  be  made  out  of  it  on  execution, 
swore  that  the  affidavit  was  used  be-  Pollard  v.  People,  69  111.  148.  A 
fore  the  taxing  master ;  that  C  was  statement  on  the  trial  of  a  husband  for 
then  present,  and  that  it  was  publicly  an  assault  on  his  wife,  that  the  witness 
mentioned,  so  that  everybody  present  had  seen  the  wife  committing  adultery 
must  have  heard  it,  that  the  affidavit  is  too  irrelevant  to  sustain  an  assign- 
was  C's.  Held^  that  the  matters  sworn  ment  of  perjury.  Reg.  v.  Tate,  12 
were  material  upon  the  trial  of  C.  Cox  C.  C.  (Eng.)  7.  Contradictory 
Reg.  V,  Alsop,  1 1  Cox  C.  C.  264.  statements  as  to  the  dates  when  de- 

For  additional  instances  of  material  fendant  on  a  trial  for  the  larceny  of 

evidence,  see  Hicks  v.  State,  86  Ala.  bacon  had  attempted  to  sell  it  to  the 

30;  United  States  V.  Brown  (Utah),  21  witness.     Rhodes  v.  Commonwealth, 

Fac.  Rep.  461 ;    Gandy  v.  State,  23  78    Va.    692.    See    also    Jennings  9 

Neb.  436;  Commonwealth  v.  Edison  State  (Miss.  1890),  7  So.  Rep.  462. 
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e  deemed  materia).' 

J  it  may  thus  be  material,  though  not  of  itself  sufficient  to 

ain  the  issue.* 

t  tend  in  any  way  to  lessen  or  aggravate  the  dam^es,  it  is 

ial.« 

questions  put  to  a  witness  on  cross-examination   for  the 

ise  of  testing  his  credit  may  be  deemed  material,  whether 

fiave  a  tendency  to  prove  the  issue  or  not.* 

[ntent  or  Wut  of  Kaowlod^ — While  it  may  be  stated  gencr- 

iiat  in  perjury,  ^  in  other  crimes,  a  guilty  intent  must  ap- 

it  is  difiicult  to  define  the  precise  extent  to  which  a  specific 

:  must  be  shown.' 

Archbold'B    Ciim.  Pr^   1737;  3  od   croit- exam  I  nation  If  he  had  been 

eaf  Ev.,  4  19s-  In  A  house  of  correction  for  anjr  crime, 

rhere,  in  an  action  for  trespass  In  the  Massachusetts   case,   however, 

«!>,  m   witness   proved   that   he  the    question    of     perjur;     was     not 

fortj  sheep  in  the  cIoec,  raised,  the  court  saying  merely,  on  the 

thej  were  the  flefend-  abjection  to  the  question,  that,  though 

\y  their  being  marlced  in  a  par-  the  witness   was   the   defendant   in   a 

way,  describing  it,  whereas  the  criminal    prosecution,    if    he-   availed 

ant  never  marlced  his  sheep  In  himself  of  his  privilege  to  become  a 

ay;  this  was  holden  to  be  ma-  witness,   he  subjected  himself  to   the 

For  the  reason  assigned  by  bim  liabilities    Incident   to    that    position, 

his    account    more  credible.     I  and  was  not  exempted  from  cross-ex- 

ns   P.  C  ch.  69,  M-     See  also  amlnation  and  impeachment  as  a  wit- 

ion  V.  State,  18  Fla.  898 ;  Wood  ness. 

iple,  59  N-  Y.    117;   Common-  In  People  i'.  Courtney,  31   Hun  (N, 

I'.  Grant,  116  Mass.  17;  Mackln  Y.)  199,  the  general  term  of   the  Su- 

pie,  lis  1"/  3'*;  *•  <!■'  S'°  ■^'"*  P«me  Court  of  New  York,  Davis,  P. 


:   kne 


t    delivering    the   opinion,   followed 
niti  ■     '■■   ■  •       ■  ■ 


ei  V.   Rhodes,  Ld.  Raym.  887;  United     States    7-.     Landsberg, 

ibold's   Cr.    Pr.    1719;    Rex   i-.  above ;  and  the  decision  was  aflirmed 

n,  C.  &  M.  655;  State  v.  Hatta-  by  the  court  of  appeals  in  People  v. 

Nott&  M.  (S.  Car.)  Il8;s.  c,  to  Courtney,  94  N.  Y.  490.    To  the  same 

ec.  580.  effect  are  Washington  i>.  State,  33  Tex. 

Hawkins   P.  C,   ch.  69,  f  8 ;  i  App.   16;   Williams  v.  State,  38   Tex. 

old's   Cr.  Pr.  17J9;  Slephena  X  App.    301;    Studdard    v.    Linville,    3' 

1   Swan   (Tenn.)   157;    State  v.  Hawks  (N.  Car.)  474. 

,9  N.  H.  96.    See  also  State  r.  An  assignment  of   perjury  may  be 

n.  8  Rich.  (S.  Car.)  456.  founded  on  testimony  material  lo  the 

Ills   is   undeniably  the    English  issue,  and  a  denial  of   having  made  a 

1  Archbold'9  Or.  Pr.  1730;  Rex  djflerent   statement  previously,     Peo- 

■epe,  3    Salk.   (Eng.)   513;   Rei  pie   v.  Barry,   63  Cat,  61.    And   this, 

rton,  C.  &  M.  655  ;  Reg.  i'.  Gib-  although  such  different  statement  was 

eigh  &  C.  109;  Reg.  v.  Lavey,  3  made  on   the   trial  of   another  cause, 

:.  (Eng.)  36;  Reg.  v.  Phlllpotts,  wherein  it  was  immaterial,  the  reason 

.  C-  C.  303 ;  Reg.  v.  Murray,  1  being  that  the  answer  alTects  the  wit- 

■.80.     See  also  Reg.  n.Mullany,  nespi's   credibility.     State   v.   Mooney, 

C.   593;   Reg.  I'.  Worley,  3  Cox  65  Mo.  494. 

i35.  B.  Perhaps    no    modern    definition 

rule  was   asserted   to   the   full  has  improved  upon  that  of  Hawkins, 

which   the    English   cases  who    says :  "It  seemeth  that   1 


it,  in  United  States  i>.  Lands-  ought  to  be  found  guiltv  (of  perjury) 
23  Fed,  Rep.  (85,  Bbnedict,  without  clear  proof  that  the  false 
ng    the    English   cases   on  the    oath  alleged    against    him  was  taken 


case  of  Commonwealth     with    some    degree    of    deliberatio 
iner,    97    Mass.    3S7,    where  it    for  if,  upon  the  whole  circumstances 
eld   material    to   ask   a  witness    of  the  case,  it  shall   appear  probable 
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that  it  was  owing  rather  to  weakness  Y.)  19,  It  was  stated  that  it  was  no  de- 
than  to  perverseness  of  the  party,  as  fense  that  the  witness  was  intoxicated 
where  it  was  occasioned  by  surprise  when  he  testified.  But  in  Lytle  v. 
or  inadvertency,  or  a  mistake  of  the  State,  31  Ohio  St.  196,  it  was  held  that 
true  state  of  the  question,  it  cannot  this  was  a  circumstance  for  the  jury, 
but  be  hard  to  make  it  amount  to  vol-  Where  intoxication  was  relied  on  as 
untary  and  corrupt  perjury."  i  Hawk-  a  defense,  it  was  held  that  a  charge  giv- 
ins  P.  C.  429,  §  2.  ing  the  provisions  of  Pen.  Code  Tex^ 
That  there  must  be  willfuUness  and  art.  189,  providing  that  a  "false  state- 
corruptness  is  settled  by  the  cases,  ment  made  through  inadvertence  or 
See  Wyld  v.  Cookman,  Cro.  Eliz.  492 ;  under  aeitation  or  by  mistake  is  not 
Rex.  V,  Richards,  7  D.  &  R.  665;  perjury,'^ was  sufficient,  without  call- 
United  States  V.  Babcock,  4  McLean  ing  special  .attention  to  defendant's 
(U.  S.)  114;  State  V.  Garland,  3  Dev.  intoxicated  condition.  Sisk  v.  State, 
(N.  Car.)  114;   State  v,  Hascall,  6  N.  28  Tex.  App.  432. 

H.  352;  Green  t/.  State,  41  Ala.  419;  In  United  States  r.  Shell  mire,  Bald  w. 

Cothran  v.  State,  39  Miss. 54I ;  Green  (U.  S.)  370,  Baldwin,  J,  said  :  **That 

V.  State,  41  Ala.  419 ;  State  v.  Perry,  a  reckless  disregard  of  truth  by  one 

42  Tex.  238;  Miller  v.  State,  15  Fla.  who  did  not  believe  that  he  was  swear- 

577;  Bell  V.  Seneff,  83  111.  122;  Miller  ing  to  an  untruth,  did  not  constitute 

V.  State,  15  Fla.  577 ;  Schaller  v.  State,  perjury."    The  court  said  :  "His  neg- 

14  Mo.  502.  ligence  or  carelessness  in  coming  to 

It  is  no  defense  that  defendant  Mras  that  belief  or    conclusion    of    mind, 

induced  to  testify  falsely  by  threats  without  taking  proper  pains  to  enable 

against  his  life,  made  out  of  court,  and  him  to  ascertain  the  truth  of  the  facts 

some  time  before  the  trial.    Baii^  v.  to  which   he  swears,  does  not  make 

State  (Miss.  1890),  7  So.  Rep.  408.  his  oath  corrupt,  and  perjury  cannot 

The   perjury   cannot     be    assigned  be  willful  where  the  oath  is  according 

upon  a  mere    mistake.    See   Reg.  v,  to  the  belief    and    conviction  of  the 

Muscot,     10    Mod.    192;   Rex    v,    De  witness  as  to  its  truth.''  *  Mr.  Bishop 

Beauvoir,  7  Car.   &   P.   17;    Reg.  v.  thinks  the  doctrine  best  supported  to 

Moreau,  11  Q^  B.  1028;  Scott  v.  Cook,  be  that  the  intent  must  be  specific  to 

I  Duv.  (Ky.)  3x4;  Cook's  Case,  x  Rob.  swear  untruly,     i  Bishop  Crim.  Law 

<Va.)  729;   State  v.  Lea,  3  Ala.  602;  320;  2  id.  1048. 

Thomas  v.  State,  71  Ga.  252.  As,  for  In  State  v.  Gates,  17  N.  H.  373,  it 
example,  where  a  party  makes  a  true  was  held  that  to  swear  to  that  of 
statement  to  his  legal  adviser,  by  which  the  witness  knew  he  had  no 
whom  the  statement  is  reduced  to  knowledge  was  perjury;  and  in  State  v. 
writing,  and  swears  to  it  on  the  repre-  Knox,  Phil.  (N.  Cfir.)  312,  it  was 
sentation  of  his  adviser  that  the  writ-  added  by  Reads,  J.,  "although  he  be- 
ing corresponds  with  the  oral  state-  lieves  it  to  be  true,  and  although  it 
ment,  there  is  no  perjury  though  such  turns  out  to  be  true."  In  Martin  t». 
correspondence  does  not  exist.  United  Miller,  4  Mo.  47 ;  s.  c,  28  Am.  Dec. 
States  V,  Stanley,  6  McLean  (U.  S.)  342,  it  was  held  that  a  retraction  in  a 
409.  And  see  United  States  v.  Con-  subsequent  stage  of  a  trial,  of  testi- 
ner,  3  McLean  (U.  S.)  573;  Jesse  v,  mony  willfully  and  corruptly  given. 
State,  20  Ga.  156.  So  if  the  testimony  made  the  offense  none  the  less  per- 
was  honestly  given  under  legal  advice  jury.  But  it  is  a  well  recognized 
thdre  is  no  perjury.  Hood  v.  State,  principle  that  to  prevent  the  retrac- 
44  Ala.  81.  Otherwise,  however,  if  tion  from  being  inoperative,  the  testi- 
the  matter  involved  no  question  of  mony  must  have  been  willfully  and 
law.  Barnett  v.  State,  89  Ala.  165.  corruptly  false  in  the  first  instance. 
And  so  if  a  misstatement  is  given  See  Rex  v.  Carr,  i  Sid.  418 ;  2  Russell 
rashly,  but  without  a  corrupt  intent,  on  Crimes  666;  Rex  r.  Jones,  i  Peake's 
United  States  v.  Atkins,  i  Sprague  Cas.  38;  Rex  f.  Dowlin,  i  Peake's  Cas. 
(U.  S.)  558.  And  see  United  States  170;  Rex  v.  Rowley,  Ry.  &  M.  299. 
V,  Moore,  7  Low.  (U.  S.)  232,  in  which  Mr.  Greenleaf  (3  Greenleaf  on  Evi- 
latter  case,  Lowell,  J.,  said :  "There  dence,  ^  200)  asserts  that,  "The  alle- 
must  be  some  fact  falsely  stated  with  gation  that  the  oath  was  willfully  and 
knowledge  of  its  falsity  before  there  corruptly  false  may  also  be  supported 
can  be  perjury."  See  also  Johnson  v,  by  evidence  that  the  prisoner  swore 
People,  94  111.  505.  rashly  to  a  matter  which  he  never  saw 
In  People  t».  Wiley,  2  Park.  Cr.  (N.  nor  anew;  as,  where  he  swore  posl- 
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The  iHiilCTKEirT — 1.  In  G«n«raL — The  facts  constituting  the 
ic  must  be  averred  directly,  positively,  and  with  certainty, 
ly  way  of  inference  or  ai^ument  ;*  and  should  be  set  forth 
such  particularity  and  certainty  as  to  give  the  accused 
lable  notice  of  what  he  is  to  defend  himself  against.* 
he  indictment  names  the  cause  and  court  in  which  the  per- 
vas  committed,  avers  the  jurisdiction  competent  to  adminis- 
e  oath,  the  materiality  of  the  matter  sworn  to,  and  the  cor- 
ntent,  sets  out  the  facts  sworn  to  and  negatives  their  truth, 
ufficient.' 

to  the  value  of  ^ods  of  which  "well  knew"  the  faUlt/  of  the  facts  to 
w  nothing,  though  his  valuation  which  he  testified,  instead  of  an  aver- 
irrect;"  and  cites  as  authority,  ment  simply  negativing  his  oath,  la 
St.  i66;  People  r.  McKinney,  3  good.  State  r.  Lindenburg,  13  Tex.  17. 
:;r.  (N.  Y.)  510;  "or,  where  he  The  wiiltul  and  corrupt  intent  can- 
falsely  to  a  matter,  the  truth  not  be  presumed  from  the  (act  that 
ich,  though  he  believed,  yet  he  there  is  a  material  conflict  between 
D  probable  cause  for  believing,  the  testimonies  of  the  parties  to  a  suit 
light  with  little  trouble  have  as  to  the  term  of  a  contract  Bell  *. 
lined  the  fact ;"  and  eitt!  Com-  Senneff,  83  111.  ill. 
calth  I'.  Cornish.6  Binn.  (Pa.)  When  a  coroner  deposed  as  to  mak- 
[n  Commonwealth  i'.  Brady.  5  tng  an  inquisition,  when  in  fact  there 
(Mass.)  78,  it  was  said  that  a  was  no  Inquest  because  the  coroner's 
iwearing*  "lo  the  best  of  the  jury  did  not  view  the  deceased,  It  was 
n  of  the  witness"  to  a  statement  held  not  necessarily  willful  and  cor- 
is  not  true,  which  the  witness  rupt  false  swearing,  Dempsey,i>. 
3  reasonable  cause  to  believe  People,  ao  Hun  (N.  Y.)  361. 
me, but  which  he  does  believe  If  perjury  is  assiKned  on  the  affida- 
rue,  is  not  perjury.  vit  of  one  who  could  not  read,  his  un- 
State  V.  Cruiitshank,  6  Blackf,  derslanding  of  its  statements  must  b« 
6a,  the  court  said:  "Where  a  proved.  Hernandez  v.  State,  18  Tex, 
■ears  that  a  thing  is  so,  or  that  App.  134;  s.  c,  ji  Am.  Dec.  J95. 
leves  it  to  be  so,  when,  in  truth,  An  indictment  for  ^perjury  cannot 
s  not  believe  it  to  be  so,  the  oath  be  maintained  where  the  supposed 
;  though  the  fact  really  be  as  perjury  depends  uponlhe  construction 
of  a  deed.  State  v.  Wolverton,  8 
'irginia,»L\i  Indictment  against  Blackf.  (Ind.)  451.  See  also  Rex  v. 
olvent  debtor  for  perjury,  in  Crispigray,  i  Esp.  R.  38O ;  Rex  v, 
ng  to  a  schedule  which  did  not  Pepys,  Pcake  138. 
;r  certain  debts  owing  to  him,  1.  State  v.  Powell,  a8  Tex.  6a6. 
eld  bad  on  demurrer  for  not  S.  Stofer  k.  State,  3  W.  V«.  692. 
ig  that  he  well  knew  and  re-  An  indictment  for  perjury,  charging 
■red  that  the  omitted  debts  that  the  defendant,  in  securing  rcgis- 
hen  justly  due  and  owing  to  tration,  swore  falsely  that  he  had  not 
Cook's  \^ase,  I  Rob.  (Va.)  739.  been  "convicted  of  an  infamous  crime," 
:n  the  affidavit,  upon  which  the  was  held  too  indefinite  in  not  specify- 
f  is  founded,  merely  stales  the  ing  the  crime.  State  v.  Bliler,  62  Md. 
»t  the  affiant,  that  a  larceny  has  354. 

:ommitted,   the    assignment    of  For  an  indictment  held  too  indefinite 

rjury  must  negative  the  words  in  alleging  merely  that  the  defendant 

affidavit,  and  it  is  not  sufficient  swore  falsely  in  respect  to  his  schedule 

-6*  generally   that    the   persons  in     taking    the     bankrupt's    oath,     see 

■d     had     not    committed      the  United    States    v.    Morgan,   i    Mort. 

r;  it  is  necessary,  when  the  de-  (Iowa)     341.      But    compart     United 

It  only  states  his  belief,  to  aver  States  v.  Chapman,  3  McLean  (U.  S.) 

>e  fact  was  otherwise,  and  that  390;  United   States  v.  Deming,  4  Mc- 

tfendant   knew  the  contrary   of  Lean  (U.  S,)   3;    People  v.  Phelps,  % 

leswore.  SUtei>.  Lea,3  Ala.6oa.  Wend.(N.  Y.)9. 

It,   that    the    defendant  S.  State  o,  Huckeby,S7Mo.4t4;Coz 
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8b  ATormentt  at  to  the  Oath. — It  must  be  distinctly  averred  that 
the  defendant  was  swom.^  It  is  sufficient  to  allege  that  he  was 
''duly  sworn."*  Only  the  substance  of  the  false  oath  need  be 
set  out.' 

3.  Xyermeiiti  at  to  Jnritdiction. — While  it  must  appear  with  cer- 
tainty, from  the  indictment,  that  the  person  administering  the 
oath  had  jurisdiction  or  authority  to  do  so,^ 

V,  State,  13  Tex.  App.  479.  Compare  1.  United  States  v.  iKcConaughy,  33 

Statev.  Stillman,  7Coldw.(Tenn.)34i.  Fed.  Rep.  168;  State  v.  Hamilton,  65 

It  is  not  necessaiy  that  the  prisoner  Mo.  667 ;  Reg.  v.  Goodfellow,  C.  &  M. 

be  charged,  in  katc  verha^  with  having  569. 

committed  perjury.    Massie  v.  State,  5  "Made  and  subscribed  in  open  court 

Tex.  App.  81.  wickedly,  falsely,  willfully,  corruptly. 

It  is  not  necessary  to  set  forth  the  and  knowingly,  the  following  false  and 

record  of  the  proceeding  wherein  the  corrupt  oath,  which  is  in  substance  as 

oath  was  administered.    Burk  v.  State,  follows,"  then  setting  out  the  affidavit^ 

81  Ind.  138;  State  tr.  Roberson,  98  N.  is  not  a  sufficient  allegation  that  the 

Car.  751.  lliough  if  the  record  is  set  party  was  sworn.    State  v,  DivoU,  44 

forth,'  it  must  be  set  forth  correctly.  N.  H.  140. 

State  V.  Ammons,  3  Murph.  (N.  Car.)  S.  Dodge  v.  State,  24  N.  J.  L.  455; 

123.    The  pleadings  need  not  be  set  Tuttle  v.  People,  36  N.  x.  431 ;  State  r. 

forth.  State  V.  Hoyle,  6  Ired.  (N.  Car.)  Farow,  10  Rich.  (S.  Car.)  165;  Jackson 

I.   Nor  the  interrogatories  on  the  an-  v.  State,  15   Tex.  App.  579;    Rex  v. 

swers  to  which  the  perjury  is  assigned.  M'Arthur,  reake  (Eng.)  155. 

State  V,  Bishop,  i  D.  Chip.  (Vt.)  124.  Jnan  indictment  for  perjury  against 

The  issue  joined  in  the  proceeding  a    person    voting  at    an    election,  an 

wherein   the  perjury  was  committed  averment  that  he  was  sworn  ''by  and 

need    not    be    described    specifically,  before  the  board"  of  inspectors,  is  a 

Covey    V.    State,    23    Tex.  App.  388 ;  sufficient  averment  that  the  oath  was 

People  V.  Grimshaw,  33  Hun  (N.  Y.)  administered  by  the  board.    Campbell 

505,             ^  V.  People,  8  Wend.  (N.  Y.)  636. 

Where    the    indictment     distinctly  8.  People  v,  Warner,  5  Wend.  (N. 

charges  that  the  false  oath  was  taken  Y.)  271 ;  State  v,  Neal,  42  Mo.  119. 

in  a  judicial  proceeding,  and  in  a  mat-  For  perjury  committed  in  taking  an 

ter  material  to  the  issue,  and  where  extra  judicial  oath,  the  depo^tion  must 

the    proceeding    and    the    issue    are  be  so  far  set  out  that  the  court  may 

plainly  indicated,  any  mere  vagueness  judge  whether  ornot  it  is  of  the  nature 

or  incompleteness  of  description  must  contemplated  by  the  statute.     Reg.  v. 

be  excepted  to  before  trial,  and  is  not  Nott,  4  Q^.  B.  768;  9  Cox  C.  C.  301. 

cause    for    arresting     the     judgment.  Compare  State  v.  Umdenstock^  43  Tex. 

Pen naman,v.  State,  58  Ga.  336.  554;     Coppach     t;.     State,     36     Ind. 

The    question  whether    the  indict-  513. 

ment    contains  a  charge    of    perjury  It  is  not  necessary  that  it  should  ap- 

should  not  be  entertained  on  motion  to  pear  whether  the  false  testimony  of 

quash,  but  the  prisoner  should  be  put  the  witness  was  given  in  answer  to  a 

to  his  demurrer.    Commonwealth   v.  specific  question  put  to  him,  or  in  the 

Litton,  6  Gratt.  (Va.)  691.  course  of  his  own  relation  of  the  facts; 

And  see,  generally,  Barnett  v.  State,  for,  in  either  case,  he  is  equally  re- 

89  Ala.  165;  Hicks  V.  State,  86  Ala.  30;  quired    by    law   to  depose  the  truth. 

People  tvAh  Bean,  77  Cal.  12;  Terri-  Commonwealth  v.   Knight,  12   Mass. 

tory  XK  Anderson  (Idaho,  1889),  21  Pac.  274. 

Rep.  4x7;  State  V.  Smith,  40  Kan.  631 ;  4.  State  v,  Plummer,  50  Me.  217; 

Commonwealth  v.  Jarboe  ( Ky.  1889),  12  State  t'.  Nickerson,  46  Iowa  447;  State 

S.  W.  Rep.  138;  State  t».  Corson,  59  Me.  v,  McCone,  59  Vt  117 ;  State  v.  Owen, 

137 ;  State  v.  Murphy,  loi  N.  Car.  697 ;  73  Mo.  440 ;  State  v,  Lamont,  2  Wis. 

State  V.  Ah  Lee,  18  Oregon  540 ;  Cover  437 ;   Anderson  v.  State,  18  Tex.  App. 

V,  Commonwealth   (Pa.  1S87),  8  Atl.  17;  State  v.  Chamberlain,  3oVt.  559; 

Rep.  196;  Menascov.  State  (Tex.  1889),  State  v.  Simons,  30  Vt.  620;   Reg.  r. 

IT  S.  W.  Rep.  898 ;  State  v, Collins  ( Vt.  Overton,  4  Q^  B.  83 ;  Reg.  v.  Bishop,  i 

1890),  19  Atl.  Rep.  368.  C.  &  M.  302. 
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3t  necessary  to  set  forth  the  facts  giving  the  authority  or 
ction.' 

style  of  the  court,  however,  before  which  the  perjury  is  al- 
io have  been  committed,  must  be  legally  set  forth*  and  also 
me  and  official  title  of  the  officer  administering  the  oath.* 


lleck  f.  Swte, 

.  Belew,  79  Ml 

11,47  Mo. 378;  People  r.  Phelps, 
.  ( N.  Y.)  9 :  People  v.  Tred  wav, 
(N.  Y.)*7o;  State  r.Newloh, 
ne  (Iowa)  160;  s.  c,  48  Am. 
7 :  Brmdberry  v.  Stale,  7  Tex. 
5;  Stewart  v.  State,  6  Tex.  App. 
te  V.  Peters,  4a  Tex.  7:  Powers 
,  17   Tex.  App.  418;   State   v. 

8  Blackf.  Cnd.)  2iy,  Lavej  v. 

Q.  B.496;  s  CoxC.  C.  359; 
Lawlor,  6  Cox  C.  C.  187;  Reg. 
nine,  I  L.  R.,  C.  C.  200;  11 
C.  6s.. 

:e,  as  to  United  Slates  com- 
ers, Uniud  States  v.  Wilcox.  4 

(U.S.)  391;  and.  as  to  a  bill  in 
People  V.  Gaige,  j6  Mich.  30. 


perjury  e, 


400;    473;  State  V.  Oppenheimer,4i  Tex. Si. 
584;  Slate  V.        That  designating  the  court  without 
""    '  naming  ihe  officer   is  sufficient.     See 

State  V.  Spencer.  6  Oregon  ija. 

An  indictment  for  perjury  before  a 
grand  jury  need  not  allege  its  juris- 
diction over  the  subject  matter.  State 
-V.  Keel.  i;4  Mo.  183. 

The  foreman's  name  need  not  be  al- 
leged. St.  Clair  v.  State,  11  Tex.  App, 
397.  Nor  need  it  he  alleged  that  he' 
had  authority  to  administer  an  oath. 
Stater.  Green,  24  Ark.  591. 

For  perjury  committed  in  a  criminal 
trial  tlie  indictment  need  not  allege 
that  the  judicial  proceeding  was  pend- 
ing on  an  indictment  found  by  a  grand 
jury.  State  ».  Grover,  38  La.  Ann, 
567.  Nor  whether  the  proceeding 
nitted  under  the  was  by  indictment .  or  information. 
Sule  V.  Wise.  3  Lea  (Tenn.)  38.  But 
Ira  Steinston  v.  State,  6  Yerg. 


Debtors  act  it 

jurisdiction  of  the  ci 
tly  appeared,  though  there  <Tei  ,  ,„ 
»press  allegation  that  the  de-  An  indictment  (or  perjury  in  taking 
had  resideti  for  six  calendar  a  false  oath  before  a  regimental  court 
before  the  tiling  of  the  petition  of  inquiry  should  set  forth  the  number 
he  district  of  the  county  court,  of  olficers  of  which  such  court  con- 
red  by  II  &  II  Vict.,  ch.  loi,  %  sisted,  tlieir  re,=peetive  rank  and  the 
ker  V.  Reg.,  8  El.  &  Bl.  439.  subject  of  the  inquiry  before  such  court, 

ng  averred   that  an   issue  was     Conner  v.  Commonwealth,  ]  Va.  Cas. 
led  beforea  justice  in  his  court,     30. 

le  on  to  be  tried  before  him  in  In  an  indictment  tor  perjury  com- 
n  of  law.  and  that  he  had  com-  mitted  in  scire  fncias  proceedings  it  (a 
authority  to  administer  the  not  sufficient  to  allege  that  it  was  in  a 
'         ""   "      '     "         '     -<  -oceeding  in  a  court  of  justice.    State 

Hanson,  39  Me.  337. 
In    Commonwealth     v.    Alden,     14 
held  that  an   indict- 


:  land   i 


ioned  in  the  suit 
lin  the  countv.  Without  such 
It  the  jurisdictiotl  suflicientlv 
.  Commonwealth  i>.  Knight, 
.374:  S-C--7  Am.  Dec.  72. 
te  r.Street. :  Murph.(N.Car.) 
:.,  30  Am.  Dec.  68j  ;  State  v. 

J 3   La.  Ann.  1173.      Comfare 
Ihild.  s  Cox  C.  C.  197. 
ited States  V. Witcox.4  Btatchf. 
391;     Kerr   v.   People.  43  III. 
"     ■■i.33  La.  A,i       -    -- 


draught," 
athw 


the 


t  adr 


e  should  set  out  the  offense 
blunts.     An  indictment  in  one 
lleging  the  oath   was  admin- 
?y  the  three,  is  bad  on   motion 
L     Hltesmano.  State,  48  Ind. 


Mass.  38S, 

ment  for  perjury  in  taking 
prisoner's  oath  need  not  aver  that  it 
was- committed  within  prison  limits, 
the  st.itute  not  requiring  the  oath  to 
be  administered  within  such  limits. 
In  an  indictment  for  perjury  com- 
mitted in  a  justice's  court,  tlie  charging 
it  to  have  been  committed  "on  Ihe  trial 
of  the  cause  or  issue."  was  held  not 
doubt     bad  for  ambiguity.     State  v.  Bisiiop,  I 

inislered  by     D.  Chip.  (Vt.)  130. 

the  deputy  An  indictment  for  perjury  commit- 
ted in  an  affidavit  to  hold  to  bail,  need 
not  allege  the  jjendency  of  an  action, 
as  such  affidavit  may  be  sworn  to  be- 
fore the  issuing  of  the  writ  of  sum- 
mons in  the  action.     King  v.  Reg.,  5 
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6.  AYermentt  at  to  Time  and  PhM)e. — The  ruHes  governing  alle- 
gations of  time  and  place  are  those  applicable  to  indictments 

/ 

special  averment,  but  that  one  or  the  In  an  indictment  for  perjurj,  an  ex- 
other  was  absolutely  necessary.  Rex  press  averment  that  a  question  was 
V,  Dunn,  x  D.  &  R.  lo.                     .  material  lets  in  evidence  to  prove  that 

If  the  indictment  shows  on  its  face  it  was  so.    R-^g*  v*  Bennet,  3  C.  &  K. 

that  the  alleged  false  testimony  was  124;  5  Cox  C.C.  207. 

material  to  the  issue,  an  express  aver-  Where  the  affidavit,  on  which  an 

ment  that  it  was  material  is  unneces-  indictment  for  perjury  is  predicated, 

sary*  was  that  required  as  a  prerequisite  to 

State  7'.  Hall,   7   Blackf.   (Ind.)   35;  a  marriage  license,  and    the    indict- 

Stater;.  Johnson,  7  Blackf.  (Ind.)  49;  ment  so  stated,  it  need  not  be  averred 

Hendricks  v.  State,  ^   Ind.  493;   Gal-  in  terms  that  the  affidavit  was  **ma- 

loway  V,  State,  29  Ind.  442 ;   State  t'.  terial  matter."    The  fact  is  sufficiently 

Biebusch,  32  Mot  276 ;  Lamden  7*.  State,  evident.      People    v.    Kelly,  59    Cal. 

5  Humph.  (Tenn.)  83;  Reg.  7*.  Harvey,  372. 

8  Cox  C.  C.  99;  State  v,  Marshall,  47  It  is  sufficient  to  charge  generally 

Mo.  378.    So,  if  facts  are  stated  from  that  the  false  oath  was  material  to  the 

which  the  materiality  results  as  a  legal  trial  of  the  issue   upon  which   it  was 

conclusion.    State  v.    Nees,    47  Ark.  taken.    State  v,  Mumford,  i  Div.  (N. 

553.  Car.)   519;   s.  c,   17   Am.    Dec.    573; 

An   indictment  for  ^perjury    on    an  Williams  v.  State,  68  Ala.  551. 

arson   trial,    stating    that    defendant  On  the  other  hand  some  cases  hold 

falsely  swore  that  he  saw  defendant  in  that  the  other  method  of  charging  the 

the  arson  case  take  shavings  and  light  materiality  is  necessary;  i.  e^  that  the 

them   beside  the    house    which    was  substance  of  the  matter  in  respect  to 

burned,  was  held   sufficiently  to  state  which  perjury  was  committed  and  the 

the  materiality  of  the  issue.    State  v,  effect  of  the  testimony  must  be  set  out. 

Cave,  81  Mo.  450.  See  State  v,  Witham,  6    Oregon    366; 

On  the  other  hand,  some  cases   hold  State  r.  Groves,  Busbee  (N.  Car.)  402 ; 

that  the  materiality  should  appear,  not  also  State  v,  Bowles  where  it  is   held 

by  setting  forth  the  circumstances  in  that  the  facts  necessary  to  show  that  the 

detail,  as  by  describing  at   length  the  matter  sworn  to  was  material  must  be 

proceedings  in  the  former  trial,  but  by  distinctly  averred,  and  that  a  statement 

a  general  allegation  that  the  particular  of  them  as  a  part  of  the  matter  is   not 

question   became    material.    State    v,  sufficient. 

Davis,  69  N.  Car.  495;  Washington  v.  An   indictment  is  sufficient    which 

State,  22  Tex.  App.  26,  where  it  is  held  avers  that  upon  a  certain  trial  it  was   a 

that  the  facts  showing  the  materiality  material    question    whether     certain 

of  the   false  statements   to   the  issue  chattels  were  sold  in  part  payment  of 

need  not  be  stated  in  the  indictment,  one  debt  or  of  a  certain   otner  debt. 

See  also  State  v.  Maxwell,  28  La.  Ann.  and  that  the  defendant  falsely  swore 

361 ;  State  v,  Trask,  42  Vt.  152.  that  they  were  sold  in  payment  of  the 

No  false  testimony  can  be  included  debt  first  named.    Commonwealth   v. 

in  an  aslignment  of  perjury,  unless  its  Johns,  6  Gray  (Mass.)  274. 

materiality    is  alleged.    Donohoe    v.  So  where  it  is  averred  that  each  and 

State,  14  Tex.  App.  638.  every  part  of  the  testimony  tendipg  to 

An  indictment  for  perjury  for  false  establish  an  alibi  on  a  criminal  trial 
swearing  before  a  grand  jury,  which  became  and  was  material  to  such  de- 
fails  to  allege  that  the  matter  sworn  to  fense.  Commonwealth  v,  Flynn,  3 
was  material  in  the  investigation  be-  Cush.  (Mass.)  525. 
fore  the  grand  jury,  is  fatally  defective.  See  also  Lawson  r.  State,  3  Lea 
State  V.  McCormick,  52  Iqd.  169.  (Tenn.)  309;  Woods  v.  State,   14   Lea 

Where  the  indictment  for  perjury  (Tenn.)  460;  Reg.  v.  Gardner,  8  C.    & 

contains  an  express  averment  of  the  P.  737. 

materiality  of  the  oath,  the  indictment  See  also  Reg.  v,  Scott,  I3  Cox  C.  C. 

is  sufficient,  unless  it  affirmatively  ap-  594;  Reg.  v,  Bennett,  3  C.  &  K.  124. 

pears  from  the  other  averments  that  it  It  is  not  necessary  to  set  forth   so 

was  immaterial.     People  v,  Brilliai^t,  much  of  the  proceedings  of  the  former 

58  Cal.  21^ ;    Commonwealth  v.   Par-  trial  as  will  show  the  materiality  of  the 

ley.  Thatch.  Cr.  Cas.  (Mass.)  654.  question  on  which  the  perjury  is  as- 
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■ally.* 

Cousta  and  Amgnmcnta ;  Miacelluieoiu  ICattan ;  PnoAdento  of  In- 
enti. — One  good  assignment  of  perjury  will  support  a  general 
ct  of  guilty,  although  other  alignments  in  the  indictment  are 
tive  or  are  not  sustained  by  the  proof.* 


;  it  ii  luflident  to  (Jlege  gener- 
lat  the  particular  question  be- 
[naterial.     Rex  v.  Dowlin,  j   T. 

leld  where  it 

ment  made  by   the  accused   be- 

frand  jury,  upon  an  investiga- 
a  charge  of  embezzleinent 
t  a  banker,  that  he  had  depos- 
ith  the  banker  a  package  con- 
;  $535  in  county  orders  in  the 
of  his  wife.  In  such  case  the  in- 
rnt  need  not  describe  the  county 
Ktmmei  v.  People,  91  III.  457. 
Iso    FolUrd   V.    People,  69    III. 

examples   of   indictments  held 
r  want  of  sutlicienl  averments  of 
ality,  see  Slate  f.  Tappan,  ';8  N. 
;  State  !■.  Mace,  76  Me.  64  ;  Coi 
eallh  V.  Byroi 
Nicholl, 


State 


CodefaGav.  &H.  40a,   %   j6). 
V.  Thrift,  30  Ind.  aii. 

An  indictment  not  rendered  bad  br 
alleging  matter  on  account  of  which 
ligned  upon  the  perjury  was  committed  to  have 
occurred  at  a  time  aubaequent  to  the' 
perjury  itself.  Richey  v.  Common- 
wealth, 81  Ky.534. 

It  is  not  a  sufficiently  precise  allega- 
tion upon  which  to  found  an  indict- 
ment for  perjury,  that  the  prisoner 
swore  that  a  certain  event  did  not  hap- 
pen within  two  fixed  dates,  his  atten- 
tion not  having  been  called  to  the  par- 
ticular day  upon  which  the  transaction 
was  alleged  to  have  taken  place.  Reg. 
V.  Siolady,  1  F.  &  F.  518. 

Allegations  that  the   false   swearing 

was  committed   before   the    board    of 

commissioners  of  said  county,  and  in  a 

Mass.)     proceeding  then   and   there   had,   are 

,d.   11;     sutliciently  deRnile,  where  the  county 

Goodfellow,  C.  &  M.  569;  Reg.    and  the  day  and  year  have   been    pre- 


tholomew,  1  C.  &  K.  366;  Reg. 
ts,  t.  Cox  C.  C.  43.S ;  State  v. 
s,66Mo.  i;6o:  In  re  Rothaker 
b.  N.Cas.("N.  Y.)  ua;  Davis  i^. 
79  Ala,  10;  State  1'.  Wood,  11 
la;  Maddox  v.  State,  ag  Tex. 
533;  State  V.  McCone,  59  Vt. 

.hodet  V.  Commonwealth,  78  Va. 
eit^.Aylett,  I  T.R.63.  These  are 
imes  material  and  necessary  to  be 
ith  precision  and  sometimes  not. 
,  Aylett,  I  T.R.  63,  A  day  certain 
«  named.  State  v.  OtTutt,  4  Blackf. 
155,  Contra,  People  1/.  Hoag,  3 
Cr.(N.Y.)9.  And  see  Keaton  i». 
e.  3a  Mich.  484.  An  allegation 
ing  only  to  a  certain  term  of 
is  Insufficient.   Stalev.Fenh 


ly  mentioned,  so  that  the   I 
ing  of  the  words  of  reference  ia   plain. 
State  V.  Schulti,  57  Ind.  19. 

Where  the  examination  of  a   debtor 
on  supplementary     proceedings     was 
ly  as  to  property  which  had    pre- 
fy  belonged   to  him  at   different 
I,  an  indictment  for  perjury,  alleg- 
ing that  he  was  then  and  there   owner 
of  a  certain  amount  of  property,  is  too 
Indefinite  as  to   time.     State   v.   Cun- 
ningham, 116  Ind.  309. 

».  Commonwealth  v.  Johns,  6  Gray 
(Mass.}  374;  State  f.  Blaisdell.  «  N. 
H.3i8;  Harris  v.  People,64  N.  Y.  148; 
».  c,  6Thomp.  &C.(N.  Y.)  ao6,  401; 
Commonwealth  v.  McLaughlin,  lai  , 
Mass.449;  State  V.  Hascall,  6  N.  H. 
,  3.i;j;  Stale  i'.  Bordeaux,  93  N.  Car.  360. 
And  where  the  perjury  is  All  the  several  particulars  in  which  the 
Ml  as  of  the  wrong  term  of  court  prisoner  swore  falsely  'may  be  em- 
riance  is  latal.  State  v.  Lewis,  braced  in  one  count.  State  v.  Bishop, 
Car.  581.  1  D.  Chip.  (Vt.)  lao. 

ere  a  da^  was  not  stated  upon  Where  an  indictment  contains,  in 
which  the  same  count,  several  assignments  of 
irt  ar-  perjury,  some  of  which  are  good  and 
others  are  defective  in  form  or  not 
sustained  by  proof  upon  the  trial,  and 
the  court  upon  its  attention  being 
specifically  called  thereto,  refuses  to 
withdraw  from  the  :^onsideration  of 
the  jury  the   defective   or  unsustalned 


fendant  « 

judgment.  United  Slates  i 
lan,  J  Wash.  (U.S.)  338. 
t  an  indictment  stated  the  tim 
the  offense  was  committed  thus 
le  April  term  of  the  H.  clrcui 
in  thV;  year  1867,"  was  held   suf- 


Jy  certain    under  the     Indiana     assignments,  and  exceptior 
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A  defect  in  one  count  cannot  be  supplied  by  intendment  from 
another.* 

the  error  is  fatal,  and  a  conviction  will  on  which  the  oath  was  administered, 

be  reversed.     Wood  v.  People,  59  N.  Ifeidf  that  the  latter  allegation  was  not 

Y.  117.  descriptive,  and  might  be  rejected  as 

If  an  indictment  contains  several  as-  surplusage.    State  v.  Langley,  34  N. 

signments  of  perjury,  on  one  of  which  H.  529. 

no  evidence  is  given  on  the  part  of  the  U.  S.  Rev.  St^  ^  5393,  defines  perjury 

prosecution,  the  defendant  cannot  go  to  be  to  willfully  '*state*'or  "subscribe^' 

into  proof  to  show  that  the  evidence  what  is  false,    etc.      An    indictment 

.  charged  by  that  assignment  of  perjury  against  a  director  of  a   bank  charged 

to  be  false,  was  in  reality  true.     Rex  v,  that  he  falsely  stated  that  he  was  boma 

Hemp,  5  C.  &  P.  468.  fide  owner  of  stock  standing  in    his 

1.  Rex  V.  Richards,  7  D.   &   R.  655;  name,  etc.    The  instrument  produced 

s.  c  Nomine  Rex  v.  Stevens,  5  B.  &  C.  in  evidence   purported  to    be    ^'sub- 

346.  scribed,"  by  defendant.    Heid^  that  it 

▼arlanee  and  Amandinant. — An    in-  might  be  shown  that  a  false  statemen£ 

dictment  for  perjury,  alleged  as  com-  was  made ;   that  the  question  of  va- 

mitted  on  the  trial  of  an  issue  in  a  riance  could  not  be  raised  because  the 

cause,  with  averments  of  materiality  word  "subscribe"  alone  was  used   in 

to  such  issue,  is  sustained,  although  ft  the    instrument    aforesaid.       United 

appears  that  there  were  several  issues  States  v.  Neale,  14  Fed.  Rep.  767. 

in  the  cause.  Reg.  v.  Smith,  i  F.  &  F-  Where  the  indictment  charged  that 

98.  the  prisoner  swore  to  having  seen  A  at 

A  variance  between  the  form  of  oath  the  house  of  B  on  Oct  30,  proof  that 
proved  and  that  stated  in  the  indict-  he  swore  to  having  seen  A  at  the  house 
ment  is  immaterial.  Reg.  v.  South-*  of  B  on  Oct  29  was  held  to  raise  a  ma- 
wood,  I  F.  &  F.  356.  terial  variance.    State  v.  Ah  Sam,  7 

Where  an   indictment  alleged  that  Oregon.  477. 

the  prisoner  was  sworn  and  examined  So  where  the  charge   was  that  the 

in  behalf  of  J.  B.,   and  the  proof  was  defendant  swore  Uiat  two  persons  were 

that  he  was  sworn  and  examined  in  a  together  at  a  certain  place    '*on    or 

cause  wherein  the  said  J.  B.  was  a  about  March  x,  1880,"  and  the  evidence 

party,  it  was  held  that  the  variance  was  failed  to  show  that  defendant  testified 

not  fatal.     People  v.    Burroughs,     x  to  their  being  together  at  the   place 

Park.  Cr.  (N.  Y.)  21  x.  named  on  or  about  the  date  alleged. 

Where  the  averment  was  that  the  Roberts  v.  People,  99  111.  275. 

perjury  was  committed  on  a  trial  for  Where  the  charge  was  perjury  com* 

setting  fire  to  a  certain  barn,  and  the  mitted  before  A  and   the  verdict  was 

proof  was  that  the  offense  was  setting  "guilty  before  A  and  T,"  the  variance 

fire  to  a  stack  of  barley,  an  amendment  was  held   fatal.     State  v.  Mayson,    3 

was  permitted  under  14  Sc  15  Vict,  ch.  Brev.  (S.  Car.)  284. 

100,  ^  X.  A  charge  of  swearing  falsely  that  $20 

Where    the    charge      was     falsely  was  unlawfully  received  as  interest  for 

swearing  as  to  the  possession  of  a  cer-  a  loan   of  $400  is  not   sustained    by 

tain  deed  to  Mary  Holt  and  the  proof  proof  that  the  sum  lent  was  #380  and*a 

was  that  the  prisoner   had  a  deed   to  note  given  for  $400  and  interest  State 

Polly  Holt  and  knew  that   Polly   Holt  v.  Tappan,  21  N.  H.  56. 

was  known  as  Mary  Holt,  the  variance  An  indictment  against  "Jo^^n  G.  T." 

was  held  immaterial.    Commonwealth  for  perjury  in    making    an    affidavit 

v.  Terry,  114  Mass.  263.  signed  by  him  is  sustained  by  an   affi- 

In  an   indictment  for  perjury,    as-  davit  signed  "Tonh   G.  T."    Tardy    r. 

signed  on  the    testimony  contained  in  '  State,  4  Blackf.  (Ind.)  152. 

a  deposition,  it  was   alleged   that  the  An  allegation  in  an   indictment  for 

oath  was  administered  by  the  commis-  perjury,  that  A  and  four  others  com- 

sioner  on  a  day  specified,  he  "then  be-  mitted  an  assault  on  B,  is   not  proved 

;ng  a  justice  of  the    peace,   and  duly  by  the  production  of  a   record  which 

authox-ized  to  administer  said  oath;"  sets  forth  a  bill  of  indictment  charg- 

and  that  the  commissioner  was  ap-  ing  A  and  five  others  with  an  assault 

pointed  by  the  court  at  a  term  thereof  on  B.    State  v.  Harvell,  4  Jones  (N. 

subsequent  to  the  day  specified  as  that  Car.)  55. 
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indictment  let  forth  that  "a  war-  the  accused,  otherwise  it  cannot  be  in- 

r  debt  due  on  account  for  rent"  trodiiced   as    evidence.     Copeland   i: 

d  out  by   the   defendant.     The  State,  13  Miss.  i;7. 

t  given  in  evidence  was  not   fur  >     An  indictment  which  does  not  pur- 

il  for  other  things,     //rid,  Chat  port  to  set  out  a  copy  of  the  affidavit 

IS   a  material  variance.     Com-  or  of  any  part  of  it,  nor  jtt  tenor,  in 

alth  I.  Hicliman,  aVa.  019.313,  whole  or  in  pari,  but  only  the   aub- 

ate  I'.  Frisby,  90  Mo.  530,  it  was  stance,  is  fatallv   defective.     Coppack 

fatal  variance  where  the  matter  i:  State,  36  Intf.  513 ;  State  v.  Uraden- 

to  vras  alleged  to  have  -  taken  stock,  43  Tex.  554. 

n  a  certain  day  of  the  year  i88a.  An  indictment  tor  swearing  to  an 
he  indictment  recited  the  year  account  was  held  defective  for  not  set- 
So  where  the  person  connected  tinr  out  the  account  with  the  oath  at- 
e  matter  in  question  was  charged  tached  and  negativing  eacli  of  the 
'  been  named   John  and   it   ap-  items.     Rohrer  i'.  State,  13  Tex.   App. 

that  his  name  was   Jeremiah.  163. 

I'    State,   37    Neb.    707.      But  In  order  to  a  convfclion  for  perjury 

the  information  charged  the  affi-  under  N.  J.  Rev.,  p.  740,  the  indictment 

n  which  the    perjury   was    as-  must  allege  that  the  affidavit  was  nec- 

to  have  been  made  by  Jamea  R.  essary  and  proper  to  be  made,  and  for 

ind  the  record  entry  made   by  a  lawful  purpose.     State  t:  Union  Co. 

icer  before  whom  the  affSdavft  Quarter  Sessions,  45  N.  J.  L.  523, 

de  stated  that  the  affidavit  was  An  Indictment  for  perjury,  assigned 

y  R.  Shea,  but  the  affidavit  it-  on  an  affidavit  sworn  before  the  court, 

:iwed  the  mistake  ip  the  record  need  not  state,  nor  is  it  necessary  to 

t  was   held  that  there  was   no  prove,  that  the  aHidavit  was   filed   of 

il    variance.     Stefan]  f.    State,  record,  or  exhibited  to  the  court,  or  in 

I.  3.  any  manner  used  by  the  party.     Rei 

indictment  undertakes  to    set  v.  Crossley,  7  T.  R,  J15. 

itinuously  the  substance  and  ef-  In  an  indictment  for  making  a  false 

■That  the  defendant  swore  when  affidavit,  it  Is  sufficient  to  state  that  the 

ed  as  a  witness.  It  is  necessary  defendant    came    before   A   and   took 

e  that  in  substance  and  effect  his  corporal   oath  (A  having  power  to 

re  the  whole  of  that  which   is  administer  an   oath),  without    selling 

■t  out,  though  the    indictment  out  the  nature  of  A's  authority.     Rex 

s  several   distinct   assignmenU  v.  Callanan,  6  B.  &  C.  loa ;  9  D.  &  R. 

ury.     Rex  v.   Leefe,   a   Camp.  97. 

Where  perjury  It  assigned  upon  sev- 

.  charge  of   perjury  alleged   to  eral  parts  of  an  affidavit,  those  parts 

;en  committed  before  commis-  may  be  set  out  in  the  indictment  as  if 

to  examine  witnesses  in  a  chan-  continuous,  although  they  are  In  fact 

lit,  the  indictment  stated    that  separated  by  the  Introduction  of  other 

ir    commissioners    were    com-  matter.     Rex  i'.  Callanan,  6  p.  &  C. 

i    to    examine    the     witnesses.  101;  9  D.  &R.  97. 

:ommissloa  was  put  in,  and  by  Where  perjury  Is  assigned  upon  sev- 

ommlssloners,  or  any  three  or  eral  parts  of  an  affidavit,  those  parts 

them,  were  commanded  to  ex-  may  be  set  out  in  the  indictment  as  if 

the    witnesses,      f/rld,   a   fatal  continuous,  although  they  are  in  fact 

e,  and  not  amendable  under  9  separated  by  the  introduction  of  other 

V,  eh.  ij;  Reg.  r.  Hewlns,  9  C.  matter.     Rex  t:   Callanan,  6  B.  &  C. 

«.  lOJ  ;  9  D.  &  R.  57. 

I  the  power  of  a  judge  to  amend  An   indictment  may    be    supported 

curate  description  of  a  statute  against  a  marksman  for  swearing  false- 

d  to  in  Ihe  indictment,  see  Reg.  1y  in  an  affidavit,  though  It  would  not 

tley,  5  Jur.,  N.  S.  1363 ;  Bell  C,  be  receivable  in  the  court  It  was  sworn 
In,  because  the  jurat  did  not  state  that 

Immaterial  that  the  oath  upon  It  had   been   read   over   to   the   party 

the  perjury  is  assigned  contains  swearing  it;  but  the  person  adminls- 

lian  Is  specified  In  the  assign-  tering  trie  oath   must  prove  that   the 

State  V.  Wakefield,  9  Mo.  App.  party  swearing  It  In   fact    understood 

its  contents,  and   the  perjury  Is  com- 

irtto.  —  The     indictment     must  plete  at  the  time  of  the  swearing  of  the 

that  the  affidavit  was  made  bj  affidavit ;  and  whether  It  ii  receivable 
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tn  the  court  or  not  ta  tmmatcrlal,  If  the 
rcHson  whj  it  is  not  receivable  ii  that 
Bome  formal  regulation  !i  not  complied 
with.  Rex  v.  Hailef,  i  C.  &  P.  358; 
R.  &  M.  94. 

A  perKin  cannot  be  convicted  of  per- 
juror on  an  affidavit,  if  it  refera  to  a 
former  afSdavit,  wlilch  the  proMCutor 
is  not  in  a  condition  to  prove.  Rei  v. 
Hallej,  I  C.  &  P.  358;   R.  &  M.  94. 

■wMUfnc  bi  OiM'B  Tot*  at  an  elec- 
tion.— An  Indictment  is  not  defective 
because  it  does  not  state  the  names  nor 
number  of  the  Inspectors  of  election 
before  whom  tlie  vote  was  taken  ;  nor 
because  it  does  not  state  that  the  in- 
spectors in  the  ward,  before  whom  the 
vote  was  taken,  were  acting  for  such 
ward ;  nor  because  it  does  not  de- 
scritie  the  manner  nor  form  in  which 
the  vote  was  administered,  averring 
that  the  defendant  "was  duly  sworn 
and  did  take  his  corporal  oath"  being 
sufficient ;  nor  twcause  it  does  not  state 
in  terms  that  the  place  wl>ere  the  in-, 
specters  were  convened  was  legallj 
appointed  for  holding  the  election, 
averring  that  an  election  was  held  at 
pursuant  to  the  laws,  etc.,  be- 
fore a  boBr<l  of  inspectors  legally  con- 
stituted, etc.,  being  sufficient. 

But  where.  In  such  an  indictment, 
the  allegation  of  the  false  oath  was  that 
the  prisoner  swore  he  had  not  previ- 
ously voted  at  that  election ;  and  the 
assignment  of  the  perjury  was  that  he 
had  voted  previously  at  said  election, 
specifying  the  place ;  but  without  stat- 
ing that  he  had  so  voted  before  a  board 
of  officer*  duly  constituted  and  autho- 
rized according  to  law,  or  that  any 
lawful  election  had  been  appointed,  It 
was  l>eld  that  this  assignment  was  too 
general  and  uncertain,  under  the  rule 
requiring  assignments  of  perjury  to  lie 
by  special  averment  negativing  the 
oath;  and  that  a  conviction  upon  the 
indictment  must  be  reversed.  Burns 
V.  People,  59  Barb.  (N.  Y.)  531.  See 
State  V.  Houston,  103  N,  Car,  3B3. 

Jmor — As  to  requisites  of  an  indict- 
ment for  perjury  committed  by  a  juror 
on  his  voir  dire,  see  State  -o.  MofTit,  7 
Humph.  (Tenn.)  150;  Stoek ley's  Case, 
10  Leigh  (Va)  678. 

Ivram  or  InOlotmaata. — See,  for  forms 
and  precedents  of  indictments,  the  fol- 
lowing cases  collected  in  Bishop's  Di- 
rections and  Forms,  $  871,  note ; 

Alabama.— %\aX^  V.  Lea,  3  Ala.  603; 
Gibson  V.  State,  44  Ala.  17,  i\  ;  Hood 
v.  SUte,  44  Ala.  81  ;  Johnson  v.  State, 
46Ala.3i]:  Jacobs  I. State,  61  Ala.  448. 


Arliamsatf—%\»Ht  v.  Green,  34  Arl 
501 ;  SUte  f.  Kirkpatrlck,  31  Ark.  11^ 
Nelson  v.  SUtc,  3a  Ark.  191, 

Cali/oriiia.—Peop\e  v.  Brilliant,  e 
Cal.  114. 

Ccnneelicat.  —  Arden  v.  State,  1 
Conn.  408. 

Florida. — Humphreys  v.  State,  : 
Fla.  381,383;  Dennis  V.  State,  17  Fli 
389.390- 

Georgia. — Hembree  v.  State,  $i  Gi 
343 ;  Pennaman  11.  State,  58  Ga.  336. 

///jaoM.— Morreil  v.  People,  33  11 
499;  Kimmel  1'.  People,  93  III.  457. 

/■f/iaao.— Weathers      v.     State, 
Blackf.  (Ind.)  378;  Galloway  v.  Slat 
39  Ind.  443;   State  v.  Walls,  54  ]n< 
407;  StatetJ.  Schulti,  57lnd.  19;  Stal 
V.  Howard,  63  Ind.  ,^o3. 

lovia. — Unltad  States  v,  Morgai 
Morr.  (Iowa)  341;  United  States  1 
Dickey,  Morr.  (Iowa)  413;  State  1 
Schlll,  37   Iowa   163;  SUte  v.   Kinlej 

t3  Iowa  394;    State  v.  NIckersoD,  4 
awa  447. 
Kentucky. — Commonwealth  v.  Pon 
ell,  3  Mete.  (Ky.)  10. 
Louisiana. — State  v.  Gibson,  26  Lj 

Maine.  —  State  v.  Corson,  59  Mi 
'37- 

Maryland. —  Deckard  v.  State,  1 
Md.  i8i5,  188. 

Massachusetts. —  Commonwealth  1 
Knight,  [3  Mass.  ]7f;  s.  c,  J  Am,  De. 
73;  Commonwealth  v.  Warden,  1 
MeL  (Mass.)  406;  Commonwealth  1 
Fiynn,  3  Cush.  (Mass.)  535  ;  Commor 
wealth  V.  Johns,  7  Gfay  (Mass.)  37^ 
Commonwealth  v.  Care),  [05  Masi 
683;  Commonwealth  ti.  Kimball,  10 
Mass.  473;  Commonwealth  u.  Terrj 
1 14  Mass.  363 ;  Commonwealth  i 
Grant,  it6  Mass.  17;  Commonwealt 
V,  Butland,  iig  Mass.  317,  318;  Com 
monweatth  f>.  McLaughlin,  133  Mas: 
449;   Commonwealth  v.  Sai^ent,    u 

iVf'eii^'OK.— People  v.  Fox,  35  Mid 
493. 

Jl/ijjMj(»i,— Cothran  -o.  SUte,  3 
Miss.  541. 

Missouri.— %\tXK  V.  Bailey,  34  Mc 
3So;  State  v.  Marshall,  47  Mo.  378 
State  V.  Keel,  54  Mo.  183;  State  x 
Foulka,  S7  Mo.  461 ;  State  v.  Hamilton 
6s  Mo.  667;  State  v.  Wakefield,  9  Mo 
App.  336. 

JVev  //am/s»ire.— State  V.  Haacall 
6  N.  H.  353;  State  v.  Bailey,  31  N.  H 


TUnoi.  PERJUR  K,  MuilMr  at  WIimmm. 

.  Xei  Etzdivoe. — 1.  Vomber  of  WitnwMt ;  CorroboratlvB  Xvidenoe 
ind. — Acharge  of  perjury  must  be  substantiated  by  the  oath 
ro  witnesses,  or  of  one  witness  supported  by  corroborating 
independent  circumstances  equivalent  in  weight  to  the  testi- 
y  of  a  single  witness,  as  the  unsupported  evidence  of  one 
:5s  would  be  simply  one  oath  against  another.'  - 


.,  ,     „     .  I.  •«  Sute  w. 

)  N.  y.  546;   Burns  v.  People,  5  Foulks,  57  Mo.  461;  State  v.  Smith,  43 

(N.   Y.)    189;    People   v.   Bur-  Tex.  6^5;  State  t.  Bisckstone.  74  Ind. 

a,   I    P«rk.    Cr.    (N.    Y.)     3i  1 ;  592;  Swte  v.  Peter..  57   Vl.  86;  State 

If.  People,  I  Park.  Cr.  (N.  Y.)  v,   Rejnolds,   108   Ind.   353;    Stale   v. 

People  T!.  Sweetman,  3  Park.  Cr.  Cunningham,  66  Iowa  94. 

'.)  358;    People  I'.  McKinney,  3  As  to  Bufficlency  of  Indictnienti   In 

Cr.  (N.  Y.)  510.  particular  cB»ei,  see  CommonWalth  v. 

-tk  Coj-o/iBa.— State  r.  Ammons,  Sai^ent,   iig  Mass.  iij;  De   Bernle  t, 

rph.    (N.    Car.)     1J3 ;    State   v.  State,  19  Ala.   33;   Commonwealth  v. 

■ord,  I  Dev.  (N.  Car.)  5:9;  s.  c,  Warden.   11    Met.  (Mass.)  406;  Smith 

1.   Dec.  573;  State  1:  Garland,  3  v.  People,   1    Park.  Cr.   (N.   Y.)   317; 

N.  Car.)   114;   State  v.  Bobbitt,  Slate  f.  Sleeper,  37   Vt.   121;    Slate  v. 

Car.  81 ;  State  v.  Colbert,  75  N.  Flagg,  35  Ind.  369;  Stale  v.  Gallimore, 

j68;   sute  v.  Davis.  84  N.  Car,  2   Ired.   fN.  Car.)   373;    McMurrav   v. 
Sute,  6  Ala.  334;  Well  v.  Stale.  8  Yex. 

o.— Crusen  f.  Sute,  10  Ohio  St.  App.  119;  Mallingly  v.   State,  8  Tex. 

itate  p.  Jackson,  g6  Ohio  St.   181.  App.  345;   Brown  r.  State,  47   Ala.   47; 

injyi'an/a.— Perdue  I'.  Common-  Sute  v.   Walls,   _i;4  Ind.   407;  Flint  v. 

1,96  Pa.  St.  311.  People,  35  Mich.  491;  Wood  i^.  People, 

tk  Carolina,— %\3.\.t  v.  Haywood,  3  Thomp.   &   C.    (N.   Y.)    506;   a.  c, 

•X  U  M.  (S.  Car.)   546;  SUle  r.  1  Hun  (N.  Y.)  381;  Rex.  f.'Browne,  3 

.,  ^      ,  ,^   ^      ,      „  C.&P.573;  Reg.  r.  Pearson,  8C.&  P. 


«««.-(■.— Stale  V.  Steele,  I  Yerg.  119;  Reg.  v.  Chapman,  3  C.  &  K.  846; 

I.)     394;     Lamden     -d.     Stale,    5  1  Den.  C.  C.  433;  Rex  r.  Foster,  R.  jc 

jh.  (Tenn.)  S3;  Sute  v.  Bowlui,  R.,C.  C.  Ij3;  Reg.  v.  Burrailon,  4  Jur. 

ik.  (Tenn.)  39;  State  v.  Wise,  3  697;  Reg.  f.  Webster,  Bell  C.  C.  154;  8 

Tenn.)   38;   Lawson   n.   State,   3  Cfox  C.  C.  187;  Reg.  i'.  Whitchouse,  3 

lenn.)  309.  CoxC.C.86;  Reg.  f .  Schlislnger,  loQ, 


..—Sute  V.  Llndenburg,  13  Tex,    B.  670;  I  Cox  C,  C.  300:  Reg. 

,      „  C.C-i., 

655;    Massie  v.   State,  5  Tex.  *v.  Parker,  i  L.  R.,  C.  C.  335;   18  W, 
i.     ..    _  ......     ^   ^.        __      „ ^__,.._^^^,        „ 


636;   Slate     rier,  4 
bb,  41  T«i.  67,68;  State  1/.  Smith,     Reg.  i'.  London,  13  fcox  C.  C.  50;  Reg. 


E.  317; 
50;  Reg. 
[8  W.  R. 
81;  Siarlinei  v.  Sute,  7'  Tei.  353;  Reg.  v.Parker,  C.&  Nf.'ew;  Ryali 
394;  Rohret  V.  State,  13  Tex.  i^.  Reg..  11  C^B.  781;  3  Cox  C.  C.  354; 
[63,  166;  Gabrlelaky  i>.  Sute,  13  Stefanl  v.  State,  IJ4  Ind.  3;  Kerfoot  v. 
^pp.  438;  Cox  f,  sute,  13  Tei.  Commonwealth  (Ky.  1889),  13  S.  W, 
479.  Rep,  189;    People   v.   Naylor,  83   Cal. 

-■mar.— sute  ii.  Chamberlain,  30    607;  United   SUtet  v.  Cuddy,  39  Fed. 
Q.  Rep.  696. 

Conner    v.     Common-         1.  Rex  v,  Lee,  3  Russ.  C.  &.  M.  78; 


3  Va.  Cas.  30;   Commonwealth     Champney's  Case,  3  Lewin  C.  C.  358; 

nan,  I  Va.  Cas.  333 ;  Stocktey's     Reg.  v.  Braithwaite,  8  Coi  C.  C.  354; 

Leigh   (Va.)  678;    Thomai'     1  F.  &  F.  638;  Reg.  v.  Soulier,  3  C.  & 


Rob.  (Va.)  795;   Roach's  Case,     K,  336;  3  Den.  C.  C.  396;   t  Cox  C.  C. 

^  (Va.)  561;   Pickering's  Case,    543;  People  f.  Stone,  33  liun  (N.  Y.) 

(Va,)  638.  41;  McClerkin  v.   State,  30  Fla.   879; 


i(  Virginia.— SioitT  v.   Sute,  3  Gartman  v.   Stale,  16  Tex,   App.   Slj; 

1-689.  States.  Heed,  57   Mo.   351;  People  tr, 

also  Archbold's  Cr.  Prac.  &  PI.,  D.i>is,  61  Cal.  1:36;  Wllliami  v.  Com- 
monwealth, 91  Pa.  St.  493. 

Lava. — A»  to  the  sufficiency  and  The  circumsUnccs  corroborating  the 

>ltes  o(  Indictments  for   perjury  testimony  of  a  single  witneKS  must  relate 

Jltid   in    proceeding!    connected  to  ft  material  matter  adduced  by   the 


ThcErlduiM.  PERJURY.  BimbM- (f  WtaM« 

The  testimony  of  a  single  witness,  however,  is  sufHcient  to 
prove  that  the  defendant  swore  as  alleged  in  the  indictment,*  as 
it  is  not  necessary  to  prove  by  two  witnes3e5  every  fact  which 
goes  to  make  out  tl^e  assignment  of  perjury.* 

Proving  merely  that  the  defendant  has  testified  at  different  times 
to  irreconcilable  facts  is  not  enough.  By  further  independent 
evidence  one  or  the  other  statement   must  be  shown  to  be  false.' 

But  the  direct  oath  of  one  witness  together  with  the  declara 
tiois  of  the  prisoner,  contradictorv  of  the  oath  on  which  perjurj 
is  assigned,  is  sufficient  to  convict.* 

State  tn  lupport  of  the  charge,  and  muit  between  the  hours  of  8  r.  m.  and  9  a.  tn 

produce  a  deep  convlctiOD  (n  the  mind*  on  a  certain  da;',  and   on   thii   perjurj 

of  the  court  and  jury.     Hernandez  v.  wai   aulgned.     Proof  \>y  one    witneii 

State,  18  Tex.  App.   134;  a.  c,  51   Am.  that  between  those  hours  A  was  at  one 

Rep.  jgs;  Slate  v.  Bine,  43  Tex.  531.  place  on  foot,  and  by  another  witnesi 

The  rule  that  the  testimonj'  of  a  tin-  that  between  those  hours  B  was   walk- 

gle  witness  is  not  lutficlent  to  sustain  Ing  at  another  place   six    mile*   off— 

an  Indictment  for  perjury  Is  not  a  mere  held,  to  l>e  sufficient  proof  of  the  assign- 

technical   rule,  but  a  rule  founded  on  ment  of  perjury. 

substantial  justice;  and  evidence  con-  ■.  Freeman  v.  State,  19  Fla.  551; 
firmatory  of  that  one  witness  in  tome  State  -v.  Williams,  30  Mo.  364;  Peter- 
slight  particulars  only  is  not  sufficient  son  v.  State,  74  Ala,  34;  Reg.  v.  Wheat- 
to  warrant  a  conviction.  Reg.  v.  Yates,  land,  8  C.  &  P.  138;  Reg.  v.  Hughes,  1 
C.  &  M.  13J.                          .  C.  &  K.  519. 

The  corroborative  evidence  need  not  But  where  a  defendant,  by  a   subce 

be  such  a*  to  equal  the  positive  and  di-  quent  deposition,  expressly  contradicts 

rect  oath  of  a  witness  if  It  be  enough  to  and  falsifies  a  former  one  made  by  him, 

give  a  clear  preponderance  to  the  proof^  and  in  such  subsequent  deposition  ex- 

011   the  part  of  the  State.     Crusen  v.'  preisly ' admits   andfSlleges   that   such 

State,  10  Ohio  St.  ijS.  former  one  was  intentionally  false  a1 

Where  there  are  several  assignments  the  time  it  was  made,  or  in  such  subfie- 

of  perjury  In  the  indictment,  thc.testi-  quent  deposition  testifies  to  such  othei 

monj  of  a  single  witness  as  to  one  as-  fact*  and  circumstances   as  to   rendei 

slgnment  is  not  corroborated  by  testi-  the  corrupt  motive  apparent  and  ncga- 

mony  of  another  witness  a*  to  another  live  the  probability  of  mistake  in   re- 

assignment;    but   with   respect   to   the  gard  to  the  first,  he  may  be  properlj 

matter  of  each  assignment  the  testimony  convicted  upon  an  indictment  charging 

of  aslngle  witne*«mu*tbecorroborated.  the  first  deposition  to  be  false,  without 

William*  V.  Commonwealth,  91  Pa.  St.  any  other  proof  than  that  of  the  twc 

493.  depositions.     People  i>.  Burden,  9  Barb 

A  witnett  cannot  cerroborate  himself  (N.  Y.)  467. 

by   «liowIng  that  he   brought  suit   on  On   an    Indictment    for    perjury    ir 

notes  falsely  sworn  by  defendant  to  be  swearlne  fa!*cly  to  B  deposition,  the  de- 

accommodation    notes.     Gabrielsky  v.  ponent  having  aflerwards   testified    or 

State,  13  Tex.  App.  438.  the  stand  that  the  facts  stated  therein 

1.  Commonwealth  v.  Pollard,  13  Met.  were    not    true,    the    prisoner    is    nol 

(Mass.)  11^;  State  v.  Hayward,  I  Nott  estopped  from  showing,  In  his  defense. 

&  M.  (S.  Car.)  546;  State  v.  Wood,  17  the  truth  of  the  facts  slated  in  the  depo- 

Iowa  18;  3  Hawk-   P.   C,  ch.  46,  J  10;  sllion.     State   v.  J.  B..   i   Tyler   (Vt.J 

Roscoe  Crim.  Ev.  (id.  ed.)  770;  i  Mc-  269. 

Nally  on  Ev.  37;  3  Greenleaf  on  Ev.,  f  4.  State  v.  Moller,  I  Dev.  (N.  Car.] 

19S.    There  Is  a  statement  to  the  con-  363;  Rex  u.  Knill,  5  B.  &  A.  919,  n. 

trary  in  a  report,   two   lines  in   length  As  where,  in  addition  to  the  evidence 

only,  of  State  v.   Howard,  4  McCord  of  one  witness,  there  Is  proof  of  an  ac- 

(S.  Car.)  159,  but  it   would   seem   that  count,  or  a  letter  written  hy  the  defend- 

this  should  be  entitled  to  no  weight.    .  ant    contradicting    his    statement    on 

S.  Reg.  V.  RoberU,  a   C.  &   K.  607,  oath.     Rex  v.  Mayhew,  6  C.  &  P.  jij. 

where  A,  to  prove  an  alibi  for  B,  had  On  a  trial  for  perjury  committed  In  1 

sworn  that  B  was  not  out  of  his  sight  certain   trial,  evidence   that  Hefendani 


PERJURY. 


■nnbtt  rf  WtnwiM. 


I  contradictory  sworn  Rtatement 
the  grand  jurjr  ia  not  to  be  con- 
I  ai  corroborative  of  tlie  witness 
ettiliet  to  whal  the  defendant 
at  the  trial.  A  conviction  can- 
had  on  the  atrength  of  these  for- 
tateincnta,  unlets  their  truth  Is 
ntiated  by  other  evidence.  Peter- 
State,  74  Ala.  34. 
□e  case,  the  contradictorjr  state- 
>f  the  prisoner— «  poiicetnon — in 
g  a  sworn  complaint,  together 
n-o  difFerent  declarations  at  dif- 
timcB  to  different  persons  to 
■tit  effect,  as  to  what  he  swore  to 
complaint,  and  his  admissions  on 
al  of  the  complaint  showing  a 
it  motive  for  his  testimonj  there 
eid  sufficient  to  convict.  Reg. 
ik.  Dears.  &  B.  C.  C.  606;  8  Cox 

''prisoner's  manner  and  testi- 
may  l>e  sufficient  to  justify  con- 
L  on  the  testimony  of  one  other 
s  where  he  testifies  in  his  own 
State   If.  Miller,  14   W.   Va. 


the 


n-house 


of  imported  goods, 
leniary  evidence  and  the  cor- 
dence  of  the  accused  are  sufti- 
without  living  witnesses;  and 
Tidence  is  the  best. 
cases  in  which  a  living  witness  to 
■pas  delicti  of  the  defendant,  in 
ecution  for  perjury,  may  he  dis- 
I  with  are;  ist,  Allwuch  where 
on  charged  with  a  perjury  by 
wearing  to  a  fact  directly  dii- 
1  by  documentary  or  written 
ony  springing  from  himself, 
:lrcumslances   showing  the  cor- 

In  cases  where  the  perjury 
^d  is  contradicted  by  a  public 
I,  proved  to  have  l>een  well 
I  to  the  defendant  when  he  took 
ith,  the  oath  only  being  proved 
re  been  taken.  3rd.  In  cases 
the  party  is  clvirged   with  talc- 

ariiy  have  Itnown  to  be  the 
and  the  false  swearing  can  be 
J  by  his  own  letters  relating  to 
zl  sworn  to,  or  by  other  written 
ony  existing  and  being  found  in 
issession  of  the  defendant,  and 
has  been  treated i>y  him  as  con- 
g  the  evidence  of  the  fact  recited 
United  Sufei  v.  Wood,  14  Pet. 
)430. 


The  hiatory  ol  this  relaxation  of 
the  sternness  of  the  old  rule  Is  thus 
stated  by  Mr.  Justice  Waynh,  In 
delivering  the  opinion  of  the  court  in 
United  States  v.  Wood,  14  Pet,  <U.  S,) 
44a,  441  :  "At  first  two  witnesses  were 
required  to  convict  in  a  case  of  per- 
jury; both  swearing  directly  adversely 
from  the  defendant's  oath.  Contem- 
poraneously with  this  requisition,  the 
larger  number  of  witnesses  on  one. 
side  or  the  other  prevailed.  Then  a 
single  witness,  corroborated  by  other 
witnesses,  swearing  to  circumstances 
bearing  directly  upon  the  imputed 
corf  us  delicti  of  a  defendant,  was 
deemed  sufficient.  Next,  as  In  the 
case  of  Rei  v.  Knill,.;  B.  &  A.  939,  n, 
with  a  long  interval  between  it  and 
the  preceding,  a  witness  who  gave 
proof  only  of  the  contradictory  oaths 
of  the  defendant  on  two  ocraeions,  one 
being  an  examination  before  the 
House  of  Lords,  and  the  other  an 
examination  before  the  House  of 
Commons,  was  held  to  be  sufficient; 
though  this  principle  had  been  atted 
on  as  early  as  .764,  by  ]t?sT.c=  YA-raa, 
as  mav  be  seen  in  the  note  to  the  case 
of  Rex  V.  Harris,  5  B.  &  Aid.  937,  and 
was  acquiesced  in  by  Lord  Mans- 
field, and  Justices  Wiumot  and 
Aston.  We  are  aware  that,  in  a  note 
to  Rex  V.  Mayhew,  6  C.  A  P.  315,  a 
doubt  Is  implied  concerning  the  cage 
decided  by  ji/STiCB  Yates;  but  It  has 
the  stamp  of  authenticity  from  its  hav- 
ing been  referred  to  in  a  case  happen- 
ing ten  years  afterwards  before  ju stick 
Chambre,  as  will  appear  by  the  note 
in  5  B.  &  Aid.  937.  Afterwards,  a 
single  witness,  with  the  defendant's 
bill  of  costs  (not  sworn  to}  in  lieu  of 
a  second  witness,  delivered  by  the 
defendant  to  the  prosecutor,  was  held 
sufficient  to  contradict  his  oath;  and 
In  that  case  Lord  Dbnman  says;  'A 
letter  written  by  the  defendant  con- 
tradicting his  statement  on  oath, 
would  be  sufficient  to  make  it  unnec- 

C.  &'  P.  315.  We  thus  see  that  'this 
rule,  in  its  proper  application,  has 
been  expanded  beyond  its  literal  terms, 
as  cases  have  occurred  in  which  proofs 
have  been  offered  equivalent  to  the 
end  Intended  to  be  accomplished  by 
the  rule." 

For  instances  of  evidence  held  to 
be  sufficiently  corroborative  to  take 
the  case  to  the  jurv,  or  to  support  a 
conviction,  see  Reg.  v.  Gardiner,  8  C. 
&  P.  737 ;  Reg.  V.  Webster,  1  F.  &  F. 


PERJURY. 

IDioalluiwut  Katten  of  Bridenoe; — If  made  in  court  any  one 
ent  can  testify  to  the  oath  as  in  other  procCfedings.* 
he  person  by  whom  the  oath  was  administered  may  testify  to 
fact  that  he  was  an  acting  magistrate,  and  his  testimony,  in 
lection  with  the  original  certificate  of  the  administration  of 
oath,  is  sufficient  to  show  the  administration  of  the  oath,  with- 
producing  a  copy  of  the  record*  To  cal!  him  as  a  witness, 
ever/  is  not  absolutely  necessary.' 

roof  that  the  officer  has  acted  as  such  is  sufficient /ri»w_/ii«> 
>f  of  his  authority  without  putting  in  evidence  his  commission 
ther  facts  giving  jurisdiction* 

^here  depositions  have  been  made  out  of  court,  ^c  jurat,  with 
tf  as  to  the  signature  of  the  notary  or  other  officer  and  the 
nt,  is  sufficient /rimi^^M-  proof  of  the  taking  of  the  08th> 
he  place  of  administering  the  oath  is  also  sufficiently  shown 


Reg. 


,  Hare,  13    Cox    C. 


C«r.)69;  Keator  v.  People,  33  Mich. 
t&^\  Lambert  v.  People,  6  Abb.  M. 
Cai.  (N.  Y.)  181. 

0.  Res  V.  Spencer,  i  C.  &  P.  360; 
R.  ft  M.  97;  Rex  v.  Moirl*,  i  Leacb 
50;  Rex  f,  Benton,  3  Camp.  508;  Rex 
■V.  Morris,  3  Burr.  1189;  Rex  v.  How 
,  C.  ard,  I  Moody  ft  R.  187:  Common- 
wealth V.  warden,  it  MeL  (Mail.) 
here  one  la   Indicted   for  falsely    406,  409. 


r  instance*  where  the  evidence 
leld  not  to  be  sufflclentlj  corrob- 
ve  to  support  a  conviction,  see 
V.  Parker,  C.  &  M.  639;  Reg.  v. 
n,6Cox  C.  C.  105;  ReB.f.BouI- 
j  C.   fc   K.  336;    S    Cox 


ring  that  he  had  not  sold  liquor 
vfullj,  proof  of  one  sale  Is  not 
iborative  evidence  of  anothergale. 
V.  State,  64  Misi.  378. 
id  see  alto  on  the  general  quea- 
if  the  quantltj  of  evidence  nec- 
y  to  sustain  a  conviction,  Flemis- 
V.  SUte,  81  Ga.  768;  State  v. 
ns,  33  Iowa  403;  Wells  i-.  Com- 
alth  <Kj.  1887),  6  S.  W.  Rep. 


If  the  affidavit  were  Bctuallj  used 
bj  the  prisoner  in  the  cause  In  which 
It  was  taken,  proof  of  this  fact  will 
supersede  the  necesailj  of  proving 
his  handwriting.  Rex  1'.  Jamea,  i 
Show.  397;  Carth,  330.  Carthew'g  re- 
port of  this  case  was  denied  in  Crook 
V.  DowUng,  3  Doug,  75,  it  not  appear- 
ing that  the  affidavit,  of  which  a  cop^ 
offered,  had  been  used   bj 


eb.  436;    Sute  V.  Swaim,  97  N. 

463;  Smith  V.  Sute,  33  Tex.  App. 
Washington  v.  State,  as  Tei. 
36;  Parker  v.  State,  15  Tex, 
743;  Maine*  f.  State,  36  Tex. 
14;  Kitchen  v.  State  (Tex.  1890), 
W.  Rep.  393;  United   Statea  v. 

!r,  Deady  (U.  S.) 


*  19a. 


Where  the  notary  testified  that  he 
Knew  nothing  of  the  transaction,  ex- 
cept from  seeing  his  signature,  and 
other  witnesses  testified  Ui at  the  jurat 
was  filled  out  In  the  absence  of  the 
prisoner,  It  was  held  that  there  must 
be  an  acquittal  in  the  absence  of  evi- 
dence, Independent  of  the  jurat,  as  to 
the  Uking  of  the  oath.  Caee  v.  Peo- 
13;  Keator  11.  People,  33  Mich,  pie,  76  N.  Y.  343,  reversing  14  Hun 
Keg.  V.  Tew,  Dears.  419;  39  Ensr.  (N.  V.)  503. 
Eq.  537;  Rex  v,  Rowley,  R,  S  The  prosecution  need  not  prove 
N.  P.  399;  Rex  V.  McArthur,  that  the  notary  signing  the  jurat  re- 
e.  *  "55;  Rex  f .  Brady,  l  Leach  sided  in  the  State,  or  that  he  had  Uken 
ed.)  317.  the  oath  of  office ;  but  evidence  to  the 

Sute  V.  Harcall,  6  N.  H.  353.  contrary  is  adfnisstble  In  behalf  of  the 

Rex  V.   Browning,   3   Cox  C.  C.     prisoner.     Lambert  v.  People,  14  Hun 
(N.Y.)sij;  s.c.,6  Abb.  N.  Cas.  (N. 
Sute  V.  Gregory,  3  Murph.  (N.    Y.)  181. 
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tumi.  perjury. 

i  mention  in  the/urii/,  in  the  absence  of  proof  to  the  contrary.* 

Lex  V.  Spencer,  R^an  &  Mood^,  [a  not  abtolutely  nec«Bsarr  to  call  the 

97;  I   Car    &  P.  360.    And   see  magistrate  before  whom  it  was  made 

V.  Turner,  1  C.  &  K.  731;  Rei  or    some  one    present    at    the    time, 

den,  9   East  437;  Van  Ousen  n.  Reg.  i',Brownmg,  3  Coi  C.  C.  437. 

6,78111.645.  B    w«»   Indicted    for   perjury   com- 

>of    that    the      defendant      wse  mitted  in  an  aHidavit  alleged   to  have 

n  and   examined  as  a   wltneis,"  been  made  by  him  In  order  to  obtain 

rti  an   averment    that    he    wa«  a    marriage    license.      The     evidence 

on  the  Holy  Gospel,  that  being  showed  that  some  person  went  to  the 

dinarr  mode  of  swearing.     Rex  vicar -general's  otlice,  and  gave  certain 

wley,  R.  &  M,  30],     But  Me  Rex  instructions,  in  accordance  with  which 

:arther,  Pealte  isj.  an  affidavit  was  filled  up  by  one  of  the 

>eing    affirmatively   shown   that  clerks,  which,  after  having  been  read 

th   was  administered,   the    pre-  over  to  the  applicant,  was  signed  by 

Ion  Is  that  it  was  rightfully  done.  him.     B's  father  proved  that  the  sis* 

V.  Mace,  86  N.  Car.  668.    And  nature  to  the  affidavit  was  In  his  soiTt 

a  witnes*  testifies  that  the  de-  handwriting.      The     custom    of     the 

It  swore,  it  cannot  be  contended  vicar-general's  office  was  for  the  clerk 

lere  was  no  evidence  of  an  oath  who  filled  up  the  affidavit  to  go  with 

;  been  taken   in  the   proceeding  the  applicant,  and  get  him  to  swear  to 

sich   the   charge   of    perjory   Is  it   before    a   surrogate.      Neither   the 

State  f.  Glisson,  93  N.  Car.  clerk  In  the  vicar -general's  office  nor 
the  surrogate  could  identify  B  as  hav- 
ing sworn    to   the   affidavit,   and,   al- 

administered   is  though   the   clergyman  who   married 

Bible    to    show  that   he   was  an  B  recognized  him  as  being  the  person 

;  magistrate.      His  testimony  is  who   was   married  under  the    license 

jRicient,  in   connection  with'the  granted  on  the  strength   of  the  affida- 

al  certificate  of  the  admlnlstra-  vlt  signed  by  him,  yet  he  did  not  re- 

f  the  oath,  to  show  that  the  oath  ceive  It  from   him  on  the   day  of  the 

dministered    by  him  to   the  re-  marriage,   but  he   received  it   on  the 

ent  without  the  production  of  a  previous   day  from  the   verger  of  his 

)f  the  record.    State  v,  Hascall,  church.    Held,  that    further   proof  of 

1.353.  the  Identity  of  the  person  who  swore 

prove  that  the  oath  vas  admin-  to  the  affidavit  with  the  person   who 

1  as    indicated    by    the    clerk's  aigned     It   was    necessary,    before     B 

evidence  is  admissible  of  a  gen-  could  be  convicted  of  perjury  assigned 

ractice  In  court  to  administer  an  on  a  false   statement  contained   in  It. 

to  petitioners  for  certain  writs  In  Reg.  i'.  Barnes,  lo  Coi  C.  C.  539, 

n      Cases.      Commonwealth     v.  An   office   copv  0/   a  bill   in  chan- 

all,  108  Mais.  473.  eery,  which  a  witness  examined  with 

it  waS'held  error  to  Instruct  the  the    original,    but    which    office     copy 

tiat  they  must  find  that  the  de-  contained  abbreviations,  auch  as  "pnl. 

nt  was  sworn  before  giving  the  este."  for  the  words  "personal  estate" 

lony  complained  of;  but  that  "it  In  the  original  bill,  is  not  such  an  ex- 

the  uniform  rule  and  custom  In  aminedcopy  i^s  will  l)eevidence  tosup- 

lurts  to  administer  oaths  to  wit-  port   an  allegation  of  a  bill   in  chan- 

before  they  testify,  you  will   be  eery  on    an    indictment    for  perjury. 
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committed 

In 

giving   a 

irt  has   no   right  to  assume  the  deposition   taken   in  fieT_ 

nee  of    a   rule   or    custom     not  eluded  with  the  following  words ;  "Aa 

d  or  admitted  of  record.     Hites-  by  his  answers  to  said  Interrogatories 

.'.  State,  48  Ind  473.  written  in  said  deposition  remaining, 

prove  the  making  of  a  false  dec-  will,    among   other    things,    appear?' 

)n  under  the  English  Pawnbrok-  Held,  that,  upon  the  rejection  of  the 

£t  (39  &40  Geo  III,ch.99),  It  deposition,  parol  evidence  was  inadmla- 


n»  BrldMSi.  PERJUR  Y. 

•ibie    to   prove  the    leitimonj  of  the  hedidnot  mskeand  deliveraprotnittory 

deponent.     Commonwealth   f.   Stone,  note  to  the  prosecutor,  nor  authorize 

Thach.  Cr.  Cas.  (Mass.)  604.  an/  one  c'se  to  make  the  note  for  him. 

On  an  indictment  for  perjury,  set-  and  it  was  in  evitience  that  the  defend- 

tlng  forth,   with  proper  innuendoes,  a  ant  could  not  read  or  write,  and  that 

copy  of  a  deposition  before  a  magis-  the  note  was  written  and  signed  by   a 

trate,  written  in  the  English  language,  third  party,  though  at  the  request  01  de- 

and  signed  by  the  defendant,   he  may  fendant,  and  read  to  him,  it  was  error 

be  convicted  on  proof  of  a  verbal  depo-  in  the   court   to  refuse   to   permit  the 

sition  in  the  Welsh  language  of  which  defendant  to  prove  that  "  It  was  the  un- 

the  written  deposition,  signed  by  him,  derstanding  of  the  parties  to  the  Ipaper 

is  the  substance.     Reg.  v.  Thomas,  1  which  was  executed  that  the  same  was 

C.  &  K.  806.  not  Intended  as  a  note,  but  simply  as  a 

Oarmpt  Intent. — On  a  trial  for  per-  memorandum  of  an  agreement  to  sub- 
jury,  evidence  It  admUtible  to  show  mit  a  controversy  to  arbitration." 
that  the  motives  which  actuated  the  Flemister  v.  State,  48  Ga.  170. 
prisoner,  at  the  time  of  committing  the  On  a  trial  for  perjury,  nlleged  ta 
alleged  oSense,  were  corrupt;  as,  for  in-  have  been  committed  at  the  hearing  ol 
•tance,  to  show  that,  when  he  swore  to  a  complaint  for  burning  a  ship,  thedU- 
4  complaint  against  the  prosecutor,  os-  trict  attorney  introduced  evidence  thai 
tensibly  to  procurasuretiesof  the  peace,  a  ri^vard  was  offered  by  the  owner  ol 
.his  objectwai,lnfact,tocoerce  that  per-  the  ship,  and  hy  citizens  of  the  town 
»on  to  settle  a  civil  suit.  State  v.  Has-  where  tlie  ship  was  burned,  for  the  de- 
call,  6  N,  H.  353.  tcctton    of   the    incendiary,    and   wu 

To  show  that  perjury  was  willful  and  known  to  this  defendant,  and  contended 

corrupt,  evidence  may  be  given  of  ex-  that  it  was  this  reward  which  induced 

pressluns  of  malice  used  by  the  party  the  commission  of  the  alleged  perjun', 

towards  the  person  against  whom   he  Held,  that  evidence  was  then  admissible 

gave  the  false  evidence.     Rex  v.  Mun-  fOr  the  defendant;  that   he  came  from 

ton,  3  C.  &  P.  49S.  bis  residence  In  another  State  to  give 

Where  a  person  is  Indicted  for  having  such  evidence  on  that  hearing,  reluct- 

made  a  false  declaration  as  to   a  fire  antly,  and  at  the  earnest  solicitation   ol 

having  taken  place  at  hla  houae,  evl-  the    insurers   of  the'  ship.     Common- 

dence  may  be  given,  that,  with  the  dec-  wealth  v.  Brady.  7  Gray  (Mass.)  320. 

laratlon,   he  sent  a   certificate,   which  OompetancyoTWltiiMtM. — Where  per- 

•tated   the  fire   to   have  occurred,  and  jury   was   alleged   to   have  been  com' 

that   the  signatures  to  that  certificate  mlttedbeforeagrand jurylt Isnotillega) 

were  all  forgeries,  as  this  evidence  may  for  the  jurors   before  Vhom   the   false 

go  to   show   that  the  declaration   was  testimony  was  given  to  testify   before 

willfully  false.     Reg.  v.  Boynes,   1   C.  the  grand  jurp'  which  finds  the  indict- 

"■  "  '-  ^t  for  perjury,  although  they  1 


lot  required  to  do  so  by  judical  order 
For  the  obligation  of  secrecy  imposed 


sworn  that  A  had  struck  him,  when  in  on  a  grand  jury  Is  due  and  owing  to  tht 
fact  another  assailant  struck  the  blow,  public,  and  not  to  a  witness  appearin| 
evidence  is  competent  in  order  to  dis-  before  them,  and  therefore  its  violatior 
prove  a  corrupt  motive  that  the  de-  cannot  be  an  occasion  of  offense  to  him 
fendant  on  recovering  from  the  uncon-  The  rule  is  designed  not  for  the  pro- 
se iousne  as  caused  bv  the  blow,  had  tection  of  witnesses  but  for  that  ol 
given  the  same  account  of  the  transac-  grand  jurors,  and  in  furtherance  ol 
tion  as  in  his  testimony  on  the  trial  of  public  justice.  People  Ti.  Young,  31 
the  case  In  which  perjury  was  charged.  Cal.  J64.  See  also  State  v.  Broughton 
State  V.  CurUs,  11  Ired.  (N.  Car.)  170.  7   Ired.   [N.   Car.)  96;  s.  c,    45    Am 

Where    defendant    is    charged   with  Dec.  507. 
•wearing  falsely  as  to  the  non-existence         It  seems  that  this  would  not  be   per 

of  a    partnership.    It  is  competent  to  mitted   at  common   law.    See   Rex   v 

ihow  that  he  was  legally  advised   that  Hughes,  i  C.  &  K.  519. 
•uch  partnership  did  not  exist.     State         But  a  person  may  be  indicted  for  per 

V.  McKinney,  41  Iowa  105. '  jury  who  gives  false  evidence  before  t 

Where  the  issue  on  a  trial  of  an  fn-  grand  jury  when  examined  as  a  witnesi 

dictment  for  perjury  was  whether  the  before  them  upon  a  bill  of  Indictment 

defendant    swore    willfully,  absolutely,  and  another  witness  on  the  same  Indict 

Icoowingly  and  falsely,  In  swearing  that  ment   who  b  in  the  grand  juij'roon 

sati 


luch  perBonliundcreismlnatlon,  the   plaintiff.     Respublica   v,  Groci,   2 

iMtenl  to  prove  thai  such  witness  Ycate*  (Pa.)  479;  and  that  the  fos/ea 

before  the  grand  jurv,  and  ao  is  a  atone  was  sufficient  evidence  to  prove 

-officer,  whtj  was  stationed  within  that  there  was  a  trial,  on  an  Indictment 

rand  jury-room  door,  to  receive  for  perjury  committed  on  the  trial  of  a 

fterent  bills  at  (he  door,  and  take  farmer  cause.     Anonymoui,   Bull.    N. 

to  the  foreman  of  the  grand  jury;  F.  143. 

persons  not  being  sworn   to   se-  Where  no  fuslea  was  drawn  up,  ow- 

although  the  grand  jury  is.   Reg.  Ing  to  the  fact  that  a  rule   for   a   new 

ghes.  I  C.  &  K,  519.  trial  was  pending,  the  nisi  friui  record 

an  indictment  for  perjury  alleged  with  the  minute  of  the  verdict  indorsed 

■e  been  committed  at  the  quarter  upon  it,  was  deemed  to  afford  sufficient 

■J,  the  chairman   at  the  quarter  proof  of  the  trial  at  niti  pritis.     Rei  v. 

ne  ought  not  to  be  called  upon  to  Browne,  3  C.  &  P.  572;  M.  &  M.  315, 

;vidence  as  to  what  the  defendant  It  is  not  necetaary  to  produce  a  copy 

at  the  quarter  sessions.     Reg.  v.  of  the  second  of  the  same  court  in  the 

d,  8C.  &  P.  S9S.  cause  in  which  the  perjury  was  com- 
UDoya— PTOTlnt  OosunancHnant  of  mitted.  The  court  is  presumed  to  know 
al  PracMdlnxB.— In  an  indictment  Its  owri  record.  United  Stales  v.  Ers- 
rjurj  before  justices  of  the  peace,  kine,  4  Cranch  C.  C.  3i(9. 

must  be  formal  proof  of  the  com-  On   a  trial   for  perjury   in  an  action 

;ment  of  the  proceedings  by  prO'  growing  out  of  a  written  contract,  it  is 

>n  of  the  summons,  information  or  necessary  to  produce  the  record  or  pa- 

e.  Reg,  f.  Hurrell.3  F.  &  F.  J71.  pers  of  the  suit  and  the  contract. 
iimmons  was  granted  upon  an  in-  M'Murry  v.  State,  6  Ala.  324. 

tion,  and  upon  the  hearing  of  (he  The  record  of  the  court  at  which  per- 

ons  at   the   Westminster    police  jury  is  charged  to  have  l)een  committed, 

the  perjury  assigned  was  com-  la  not  excluded  in  consequence  of  the 

1.    The  production  of  the  informa-  day  of  holding  being  misreclted  in  the 

■ithout  the  summons  on  the  per-  Indictment,  especially  If  under  a  videll- 

;rial  was  held  insufficient.      Rex  eel.      State    v.   Clark,   a    Tyler    (Vt.) 

hvbrow,  S  Cat  C.  C.  438.     But  177. 

reRee.T>.ScottiL.R.,q:B.Div.  An  altegatlon   In  an  indictment  for 

3  Coi  C.  C.594;  Reg.  ».  Smith,  perjury,  that  judgment  was  entered  up 

:.,  C.  C.  110;  It  Cox  C.  C.  10.  in  an  action.  Is  proved  by  the  produc- 

«rjury,  the  affidavit  of  service  of  tion  of  the  IJook  from  the  judgment  of- 

or  applicadon  for  leave  to  issue  lice  In  which  the  incipitur  is   entered. 

:ion   against   a  shareholder   in   a  Reg.  i'.  Gordon,  C.  &  M.  410. 

tock  company  is  insufficient  evi-  If,    in    an    Indictment    for    perjury 

.  not  having  the  notice   annexed  against  C  D,  it  is  averred  that  a  cause 

Reg.  f.  Hudson,  i  F.  &  F.  56.  was  depending  between  A'B  and  C  D, 

efendant  was  indicted  for  perjury,"  a  notice  of  set-off  entitled  In  a  cause  A 

1  to  have  been  committed  by  him  B  f .  C  D,  and  signed  by  the  allorney 

;  hearing  before  justices  of  a  sum-  of  C   D,  is  not   sufficient  evidence   to 

charging    him   with    being   the  support  the  allegation.      Rex   i>.    Sto- 

of  an  illegitimate  child.     Htld,  veld,  6  C.  &  P.  48q. 

o  support  the  Indictment,  it  was  An  allegation,  that,  "  on,  etc.,  at,  etc., 

ary  to  giveevidencc  of  the  charge  a   certain  indictment  was  preferred  at 

by   the   mother,  either   by   pro-  the  quarter  sesaions  of  the  peace  then 

n    of   the    original    order   made  and  there  holden  in  and  for  the  counlv 

in,  or  by  giving  secondary   evI-  of  W,  against  the  defendant  and  one  T  E, 

of  the  summons  after  notice  to  which  indictment  was  then  and  there 

fendant  to  produce  it;  and  that,  found  a  true  bill, "  is  not  supported  by 

'  absence  of  such  notice,  it   was  theproductionoftheoriglnalindictment 

fficient  to  produce  the  minutes  of  with  the  words  "  true  bill  "  Indorsed  on 

oceedings  by  the  clerk  to  the  jus-  it,  it    being    necessary    that  a  regular 

those  minutes  twlng  of  no  greater  record  should  be  drawn  up  and  proved, 

-ity   than   the   notes   of  a  abort-  either  by  Its  production  or  an  examined 

writer.     Reg.  v.  Newall,  6  Cox  C.  copy  of  it     Porter  f.  Cooper,  6   C.   P. 

irda.— In  an  Indictment  for  per-  See  also  Rex  v.  Ward,  6  C.  &  P. 

natrialat  n<i/>r/»,  Itwssheld  366;    Reg.   v.   Dodsworth,   8  C.  &  P. 

he /M/en  most  be  produced   by  ]|8;   ajur.  131;  Reg.  d.  Newman,  3  C. 
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„,  .         .  and  evidence  (inadmUtlble  forthatpur- 

I  C.  C.  S47-  po»e  In  the  civil  mction)  may  be  Intro- 

rnrlivtka  TaaUmaBT  mi  WUeh  tlu  duccd  to  ihow  Ihat   he  swore   faltelv. 

PmJUT  I*  AaalfttWl. — It  li  neceiurj  to  State  i>.  Voght,  17  Iowa  117. 
prove  only  lo  much  of  the  teitlnionj'  of        On  a  charge  of  perjury   in   swearing 

the  witncu  ai  relate*  to  the  particular  thai  the  defendant  owned  land  in  a  cer- 

fact  on  which  the   perjury  ii   aailened,  tain  town  worth  (.^,000,  the  grantee  in  a 

United  State*  V.  Erskine,  4  Cranch  (C.  deed  to  a  defendant  of  (he  land  may  t>e 

C.)  399;  Rex  V,  Rowley,   R.  &  M.  399.  admitted  ai  a  wltneii  to  prove  that  the 

One  older  Enellih  case  held  that  tlie  defendant    paid    him   nothing  for   the 

whole  of  the  defendant's  teitimony  had  land.     A    charge    that    the   defendant 

to  be  proved.     Rex  v.  Jones,  Peake  37;  falsely  (wore  to  tlie  potaeuton  of  pcr- 

and  another  that  luch  if  as  the  rule  ex-  aonal  property  at  G,  In  the  county  of  E, 

cept  where  the  matter  aroae  upon  cross-  and  commonwealth  of  M,  Is  lupported 

examination  of  the  defendant.     Rex   v.  by  proof  of  his  swearing  to  a  written 

Dowlin,  Peake  170.  statement  as  to  property  at  G,  in  county 

The  whole  of  that  act  out  Id  the  In-  of  E,  without  mentioning  the  common- 
dictment  as  sworn  to  by  the  accused  wealth  of  M.     Commonwealth  v.  But- 
must  be  tubatantially  proved.     State  v.  land,  119  Mass.  317. 
Frisby,  90  Mo.  530.  On  a  charge  of  perjury    in  awearing 

The  exact  word*  used  by  the  prison-  to  an  alibi,  evidence  showing  the  falsity 

er  need  not   be   proved,   provided   the  of  the  alibi  is  admissible;  but  declara- 

•ubttance    of   his   testlnionj'   is  given.  Uons  of  the   defendant   on  the  former 

Taylor  v.  State,  48  Ala.  157.  trial  made  before  that  took  place  and 

Although   the  perjury  \t  alleged  to  tending  to  show  his  guilt,  but  not  made 

have  been  committed  on  an  cxamlnBtion  In  the  presence  of  the  one  accused  of 

before  a   committing    magistrate,   pa-  perjury,   are    inadmlasible.    Brown   -u. 

rol  evidence  may  be  Introduced  to  show  Stale,  ^7  MUs.  434. 
what  the  accused  swore  to  before  the         An  indictment  for  perjury  b^  teslify- 

magistrate.     People  v.  Curtis,  50  Cat.  Ing.  upon  the  trial  of  a  complaint  for  an 

9j.  assault  upon   this  defendant,  that   the 

The  notes  of  Evidence  taken  hy  a  person  complained  of  did  not  aiaault 
judge  on  a  trial  are  not  admissible  In  him  on  a  day  named,  whereas,  in  fact, 
evidence  to  prove  what  was  said  on  that  as  this  indictment  alleged,  he  did  so 
trial.  When,  therefore,  on  a  trial  for  assault  him  on  that  day,  is  not  sup- 
perjury,  alleged  to  have  been  commit-  ported  by  evidence  that  this  defendant 
teJ  by  the  defendant  a*  a  witness  on  a  testified  aa  alleged,  and  that  he  was  to 
trial  of  felony  before  a  queen's  counsel  assaulted  either  on  the  day  named  01 
assisting  the  judgi",  his  notes  of  the  the  day  before.  Commonwealth  v. 
evidence  gtvi?n  on  that  occasion  were  Monahan,  9  Gray  (Mass.)  119. 
tendered  (on  proof  of  his  hindwriiing)  On  trial  of  a  person  for  perjury,  In 
—keld,  that  such  notes  were  not'  ad-  having  (worn  that  he  witnessed  the 
missible.  Reg.  t>.  Child,  5  Cox  C.  C.  sale  of  certain  property-— Ae/if,  that  he 
197.  Camfare  Reg,  v.  Morgan,  6  Cox  might  prove  that  Ilie  sale  took  place  on 
C.  C.  107.  a  different  day   from   the  one   he   had 

The    assessor's    memorandum    book  sworn  to,  although   this  would  contra- 

containing    pencil    notes    of   property  diet  another  witness  without  having  laid 

handed  in  by  the  defendant  la  not  com-  the  basis  therefor.     State   v.  Faulk,  30 

petent  evidence  to  prove  that  the  prop-  La.  Ann.,  pt.  i,  831. 
erty  therein  was  that  returned  by  the  de-         Where   prosecution,  for  the   purpose 

fendant;  that  it  whs  all   that   was   re-  of   showing    the    falsity   of  testimony 

turned  by  him,  or  that  he  swore  to  it  as  given  for  the  defense  in   a  hearing  be- 

■  correct  list,  on  a  trial  for  perjury  In  tore  magistrates,  attempted  to  Introduce 

awearing  to  a  false    list    of   propertv.  In  evidence  a  conviction  by  the  magis- 

People  V.  Qiiinn,  18  Cal.  12a.  '  trates  in  the  face  of  the  tesllmony  on 

Pioofaa  t«UieFalBltTortIiiTMtiiiuiiir.  whichperjury  wasassigncd,  such  con  vic- 
—l-n  Iowa,  where  the  defendant  in  a  tion  was  held  irrelevant.  Reg.  r.  Good- 
civil  action  pleads  in  bar  the  statute  of  fellow.  C.  &  M.  569. 
limitations,  the  plaintiff  may  cal!  him  Hearsay  evidence  as  to  Indebtedneti 
aa  a  witness  to  remove  the  bar,  and  Is  of  the  accused  It  inadmissible  to  show 
bound  by  his  evidence.  Nevertheless  falsity  of  defendant's  deposition  in 
oneswea'rlngfalsdy undersuchcircum-  qualifying  as  ball.  Pollard  v.  People, 
atances   may   be   mdlcted   for  perjury,  69  III.  148. 


!».  PERJURY. 

trial  for  perjury  In  tettifylng,  such  notice,  secondarr  evidence  was  <n- 

rmer  trial  of  a  third  per«on   foi'  admi»Blble.     Reg,  v.  ElwortKy,  i  L.  R., 

,  that  a  confeBsion  of  defendant  C.  C.  103;   10  Cox  C.  C.  579.     On  the 

offered  In  evidence  bjr  the  prase-  other  hand,  where  the  witneii  (wearing 

had   been   obtained  by   Intlml-  to  the  worda  spoken  by  way  of  oath  bjr 

evidence   of  the  attorneja  for  the  prisoner  when  he  administered   the 

ird  person  that,  abouti  an  hour  tame,  said  that  he  held  a  paper  in   hi* 

lit    purporteo    confeaslon,  thej  hand  at  the  same  time  when  he  admin- 

him  in  jail,  found  him  greatljr  litered  the  oath,  from  which  It  was  sup- 

1,  and  that  he  told  them  that  the  posed  that  he  read  the    words — 4«.'<f, 

attorney    had   threatened   him  that  parol  evidence  of  what  he  in  fact 

would  be  hung  If  he  did  not  con-  said  was  lufficient  without  giving  him 

d  also  evidence  tending  to  show  notice  to  produce  such  paper.     Rex  v. 

:  purported  confession  was  false  Moore,  6  East  419. 

other  parties  having  committed  Doeainanta. — A.n  allegation    that  the 

rder,  is  admissible,  where  defend-  defendant  made  his  warrant  of  attorney 

rttlmony  as  to  the  intimidation,  directed  to  R.  W.and  F,  B.,"then  s     " 


positively  denied  by  the  prose-  still  being  attorneys,"  is  proved  by  put- 
->as  corrobonited  by  clrcum-  ting  in  the  warant  of  attorney.  Rex 
Parker  v.  State,  35  Tex.  App.    v.  Cooke,  7  C.  &  P.  5.^9. 


An  indictment  for  making  a  false 
as  indicted  for  perjury,  com-  declaration  under  5&6  Wm.  IV.ch.  63, 
by  deposing  to  an  affidavit  In  a  4  '^i  cannot  be  sustained  when  the  deed 
Therein  he  was  the  plaintiff,  and  or  written  Instrument  of  which  the  dec- 
defendant,  that  he  owed  him  larntion  is  confirmatory  is  not  duly 
ieUi,  that,  in  support  of  this  in-  praved.  Reg.  v.  Cox,  4  F.  &  F.  43. 
evidence  was  not  admissible;         Where  a  written  paper  Is  referred  ' 


cause  of  F  against  E  was,  after    the  place  and  time  of  subscribing  it  X>f 
InE  of  the  affidavit,  referred  by     the  accused  being  involved  in  the  alleired 
award   made   that   E     perjury,  as  set  forth  in  the  indlctm 


□thing  to  F.     Reg.  v.   Moreau,  such  paper  is  proper  evidence  at   the 

t.  1038;  II  Jur.616;  17  L.  J.,  Q^  trial.    Osburn  v.  Stale,  7  Ohio3t3. 

In  an  Indictment  for  perjury.  It  waa 

is  indicted  for  perjury.  In  swear-  alleged  that  A  made  his  will,  and  there- 

t  he  did  not  enter  Into  a  verbal  by  appointed  B  his  executor,  the  pro- 

ent  with  B  and  C  for  them  to  ductlon   of  the   probate  Xt,  the  proper 

joint  dealers  and  copartners  In  proof  of  this  allegation;  but  if  it   had 

Ie  or  business  of  druggists,  and  been  necessary  to  prove  that  A  had  de- 

irs  that,  In  fact,  B   whs  a  drug-  vised  real  estates,  the  original  will  must 

eping  a  shop  with  which  A  had  have  been  produced,  and  one  of  the  at- 

;  to  do,  but  that  A  and  C,  being  testing  witnesses  called.     Reg.  t>.  Tur- 

brakers,   could   not   trade,   and  ner,  1  C.  &  K.  7J3. 

re  made  speculations  In  drugs  in  In  an  indictment  for  perjury.  It  was 

ne  with  his  consent,  he  agreeing  averred  that  a  suit  was  Instituted  In  the 

le  profits  and  losses  with  A  and  prerogative  court  by    C  against  B,  to 

will  not  support  the  indictment,  dispute  the  validity  of  a  codicil   to   a 

is  not  the  sort  of  partnership  de-  will.     Held,  that  the  production  of  the 

'  A  upon  oath.     Rex  v.  Tucker,  original  aIlegHlion»  of  both  parties  in 

P.  500.  the  suit,  signed  by  their  advocates,  and 

idaiy  Bvldaoca. — Where  perjury  proof  of  their  advocate's  hignaturee.  and 

ned  upon  a  written   instrument,  that   they   acted  as  advocates   in   that 

jenllj  lost,   secondary   evidence,  court,  such  allegations  being  protluced 

issible.      Reg.  v.  Milnee,  2   F.  &  from  the  registrar  of  the  court,  was  suf- 
ficient praof  of  the  averment,  and  that 

licitor  was  Indicted   for   having  the  caveat  need  not  be  produced.  Reg. 

that  there  was  no  draft  of  a  cer-  v.  Turner,  3  C.  &  K.  733. 

latulory  declaration   made  by  a  OlwrfteMr. — Good   character   la   evl- 

No  notice  to  produce  the  drafl  dence,  but  not  strong,  in  favor  ot  the 

en  given  to  the  solicitor,  and  up-  defendant.  Schatler  v.  State,  14  Mo,  503. 

trial  it  was  proved  to  have  been  See  also  Rex  i'.  Hemp,  j  C.  &  P.  468. 

;n  in  his  possession.     Secondary  JW^t  daolaratloiLB  are  not  admissible 

ce  having  been  given  of  Its  con-  In  evidence  on  a  perjury  trial.    Rex  v. 

-htld,    that,   in   the   abMnce   of  Mead,  4  D.  &  R.  i3o;   1  B.  &  C!  605. 
331 


(i(F*jjw7.               PERJURY.  fcbinulM  a( fi^uT. 

T.  Bubonution  of  Fojnry, — Subornation  of  perjury  is  procuring 
a  person  to  commit  a  perjury,  which  he  actually  commits  in  con- 
sequence of  such  procurement.'  As  to  the  requisites  of  the  in- 
dictment and  proof,  nothing  especial  need  be  said  beyond  the 
statements  already  made  in  foregoing  sections  of  this  title.* 

AdmlMlouuidSeolAmion*.— On  the  deul;  Id  its   oature  that  of  ui  acce«- 

trial   of  an  indictment  for  perjurj   on  sorr  before  the  fact  to  the  perjurj'.' 

tlie  crown  aide  of  the  asBizes,  where  U  WOOD,  J.,  In   United  State*  v.  Den- 

appeared    that    the  attorney!  on  both  nee,  3  Wood  (U.   S.)  39,  said:    "The 

sides  had  agreed  that  the  foimal  proofs  crime   of  subornation  of  perjurj   hu 

should  be  diBpensed  with,  and  that  part  several       indispensable       ingredient* 

of  the  prdseculor'a  case  should   bead-  which  must  be  charged  in  the  Indict- 

mitted,  the  judge  would  not  allow  this  ment   or   it  will   be   fataliv  defective. 

Admission.     Reg.  n.  ThornhiU,  8  C.  &  (»)-Tiie     teitimonj   of     the    witness 

P.  J74.  suborned  mudt  be  false,     (a)  It  muit 

A  judge  will  not  allow*  criminal  case  be  given  wiilfulljr  andcorruptlr  by  the 

upon  the  c-rownsideof  the  assizes  to  be  witneu   knowing   It  to   be  false.     (3) 

tried   on   admissions,  unless  they  are  The   suborner  must  know  or   believe 

made  at  the  trial  by  the  defendant  or  his  that  the  testimony  of  the  witness  given 

counsel.  Reg.  i'.Thornhill,SC.&  P.  574.  or  about  to  be  given  will  be  false.     (4) 

And  nee  further  as  bearing  upon  mU-  He  must  know  or  believe  that  the  wit- 

cellancous  questions  of  evidence  raised  ness  will  willfully  and  corruptly  testify 

on  trials  for  perjury,  Barnett  ii.  State,  to  hcts  which   he  knows  to  be  false." 

89  Ala.  165;     Gordon  v.  Stikte,  48  N.  J.  See  also  Watson  v.  State,  5  Tei.  App. 

L.6!i;  Lambert  v.  People,  6  Abb.  N,  11. 
Caa.  [N.  Y.)  iSi ;     State  v.  Green,  100 

N.Car.  547;  Davidson  v.  State  11  Tei.  .  ,         ,. 

App.  371;    Maine*   v.   State,  33  Tex,  [from  perjury]  only  In  name;  being  in 

App.    56S;    Brown   I'.   Stale,   34   Tex.  fact  a  particular  sort  of  perjorr,  or  fti 

App.  170;  LittleReld  v.  State,  34  Tex.  one  form  or  another  accessorial  there- 

App.  167;  Anderson  v.  Slate,  14  Tex.  to.     It  is  so  even  when  made  punlth- 

App.  70s;  Woodson  v.   State,  14   Tex.  able  by  statute." 

App.   1531  Cordway  v.  State,  it,  Tex.  The  attempt  to  suborn  a  wttneaa  to 

App.   405;  Kitchen  v.  State,   16   Tex.  commit  perjury,  though  unsuccessful, 

App.    161;;    Kitchen    -v.     State     (Tei.  li  a  statutory  oSense  in  many  of  the 

1S90),  14  S.   W.  Rep.  391;  Brookin  v.  States,  and  In  former  times  the  attempt 

State,  17   Tex.   App.  701 :    Partaln   v.  Itself  was  deemed  to  be  subornation  of 

SUte,  la  Tex.  App.  100;  Hill  v.  State,  perjury,     i   Hawkins,  P.  C.  43s,  44  9 

ai  Tex.  App.  579;  Washington  v.  State,  and  10. 

33  Tex.  App,  336.  1.  See  cases  dted  In  preceding  note, 

1.  Hawkins  P.  C,  ch.  87,  4  10.  This  and  State  v.  Simons,  30  Vt.  6301  Stew- 
also  is  the  deSnItioD  given  by  Mr.  art  v.  State,  M  Ohio  St.  477;  United 
Stephen  in  his  Digest  ofthe  Criminal  States  v.  Wilcox,  4  Blatchf.  (U.  S.) 
Law,  p.  93.  393  ;  State  v.  Leach,  37  Vt  317 ;  State 

Itwaasaidby  WlLDB,J.,InCommon-  v.   Holding,  i   McCord  <S.  Car.)   31; 

wealth  T.  Douglass, 5  Met.  (Mass.)  341,  State  i>,  Joaquin,  69  Me.  118;  People  i>. 

that   ;'To   constitute   subornation    of  Thomas,  63  Cal.  483 ;   Elkln  *.  People, 

perjury,  the  party  charged  must  have  38  N.  Y.   177 ;  Stratton  v.  People,   Si 

procured  the  commission  of  the  per-  N.  Y.  639;  People  v.   Brown,  74  Cal. 

jury  by  inciting,  instigating,  or   per-  306;  Coyne    v.    People,    134    III.    17; 

suading  the  guilty  party  to  commit  the  Babcock  v.  United  States,  34  Fed.  Rep. 

crime.    The   calling  of  a   witness   to  873;    United   States   v.   Thomson,    31 

testifv  with  the   knowledge  or  belief  Fed.   Rep.   331.     See   also,  on  prece- 

thathewill  volunurily  testify  falsely  dents  of  indictments,  Archbold'sCr.  PL 

is  certainly  not  sufficient  to  constitute  Pr.  606;    Bishop   on    Directions    and 

the    crime    of     aubomatlon    of    per-  Forms,  f$  967,  968,  and  the  following 

jury,"  authorities   cited  therein,    namelr :    1 

Hoar, J,,ln Commonwealth f.  Smith,  Chitty  Grim.  Law  475-484;  4  Went 

II    Allen     (Mass.)    343,    said:    "The  PI,  334,  350;  Rex  v.  Hawkins,  T rem. 

crime    of    subornation  of    perjury   is  P.  C.  167;  Rex  c.  Hargerum,  Trem. 


dtoiiiMu  PERMANENT. 

PIMIASBHT.— See  note  i.    See  also  COUNTV  Seat,  vol.  4,  p. 

04. 

'■  C.  168 ;  Ret  u.  Taaborough,  Trem,  Those  who  psrt  with  their  fuDds  on 

-  C.  169;  Rex  II.  Hickler,  Trem.   P.  the   faith  of  such  an  a^eement,  look 

-'  171;  Rei  V.   Hilton,  Trem.  P.  C.  to  the  enduring  benefits  to  be  derived 

74;  R«t.  Braddon,9Howeil  St.Tr.  from   such   an    Institution,   by   them- 

"7-  selves,  their  successors,  and   the   citl- 

I.  ?«niBJuiiUT  Locale.  —  Numerous  zens  of  the   entire  locality,  while  the  • 

'b$cription   papers   were   circulated.  Institution  shall  continue  to  dispense 

id  large  sums  were  subscribed  aggre-  its  varied  blessings."     Hascall  v.  Madi- 

Cing  several  thousand  dollars,  by  the  son  University,    etc.,  8  Barb.  (N.  Y) 

I'leas  of  a  town,  on  condition,  as  ex-  i86. 

'■scd  upon  the  subscription  papers.  See   however,  Texas  etc.  R.  Co.  v, 

lat  the  Baptist  Educational  Society  Marshall,   136   U.   S.   393.     In    which 

uld   locate  permanently,  a  literary  case   it   was   held,   where   a  city   had 

theologie^   seminary  in  the  vil-  donated  a  large  sum  In  the   cily  bonds 

'  of  Hamilton."     And,  accordingly,  to  a  railroad,  and  the  company,  In  con- 

Bcminary  was  located  in   the  vjl-  sideration  of  the  donation,  hid  agreed 

';    but  afterwards  the   socletr   de-  "to  permanently  establish   its  eastern 

i   to   remove  the'seminftry  to  an-  terminus  and  State  offices  at  the  city 

ifBite.  Thecourt,by  Gridley,  J.,  of  Marshall,"  thatthe  word  permanent, 

'•   ^  What,  then,  is   the  true  inter-  "does  not  mean  forever,  or  lasting  for- 

■tion   of  the  word   "permanent,"  ever,  or   existing  forever,"  and   there- 

"ed   by   the  contracting  parties  in  fore,  the  company,  having   established 

"Kreemeotr    Does   It   mean  that  Its  terminus  and  offices  in  the  cttv  in 

B«ininary   was   to   be    located   at  accordance  with  its  agreement,  did  not 

^ilton  while  the  trtutees  chose  to  break  the  condition  bv  removing  such 

"   H   there,   and  no  longer?     Did  offices,  and  changing  its  terminus  after 

'   contracting  parties    contemplate  the  lapseof  eighCyean.     The  court,  by 

It  the  board  would  have  the  power  MlM.Blt,  J.,  said  : 

id  tight  to  remove  the  iiutitutloD  In  "  It  appears  to  us,  that  the  contract 

le  year,  or  in  ten  years,  It  they  saw  on  the  part  of  the  railroad  company  Is 

:7   If  this  be  the  true  construcUon  of  satis&ed  and  performed  when  it  estab- 

le  agreement,  then  the  word  "  per-  lishes  and  keeps  a  depot,  and  sets  in 

«ncnt"is   without  significancy,  and  operation    car    works     and    machine 

Ids  nothing  to  the  meaning  of   the  shops,  and  keeps  them  going)  for  eight 

ntence  ; 'for  If   the  contributors  of  years,  and  until   the   interests  of  the 

ic  KiOOo   had   merely  stipulated   for  railroad  company  and   the   public  de- 

e  location  of  the  institution  at  Ham-'  nuind  the  removal  of  some  or  all   of 

on,  Hamilton  would  have  continued  these  subjects  of  the  contract  to  some 

be  the  location,  in  the  contempla-  other  place.  This  was  the  establish- 
in  of  all  parties,  until  some  good  ment  at  that  point  of  the  things  con- 
'*saa  should  arise,  sufficient  in  the  tracted  for  In  the  agreement.  It  was 
dgment  of  the  trustees  to  justify  a  the  fair  meaning  of  the  words  "  perma- 
iDoval.  The  parties  therefore  meant  nent  establishment,"  as  there  was  no 
mething  more  than  this.  lacknowl-  intention  at  the  time  of  removing  or 
Ige  that  the  word  "permanent"  does  abandoning  them."  See  also  Mead 
It  always  embrace  the  idea  of  abso-  v.  Ballard,  7  Wall.  (U.  S.jago;  Es-  ' 
le  perpetuity,  aa  when  an  individual  tablisk,  vol.  6,  p.  67;  note. 

said  to  have   selected  a  particular  Ftrmanantlr  Affaot  and  Injurs. — The 

see  as  his  permanent,  in  opposition  issue  to  be  determined  was  whether  the 


.  temporary  residence.     But  when  erection  of  a  certain  dam  "has  seri- 

e  citiiens  of  a  certain  locality  giv^  ously   and   permanently   affected  and 

r^e  sums  of  money,  on  condition  that  injured  the  meadow  of  the  complaln- 

instituHon  of  learning  shall  be  per-  ants  lying  above  it."     It  was  held,  that 

mentiy  located  there,  the  word  has  an   injury   may  be  permanent   in  the 

different   meaning.     When   such    a  sense  ot   the  term  used   in   the   issue 

pulation   is    Incorporated     Into    an  without  continuing  forever.     Basset  v. 

Teement,   !t    means   that   the   place  Johnson,  l  N.  ].  Eq.  155. 

reedonshallbe  the  siteof  the  Insti-  "PamLanaDt    Abode."  —  See     Elbc- 

tlonaslongasthelnstltutionendures.  tions,  vol.  6,  p.  375,  note  3. 


PERMIT— PERMISSIVE— PERPETUA  TION. 

FXEHIT;  FZEIOBBIVS— (See  also  ALLOW,  vol.  i,  p.  492).- 
Permit  is  more  positive  than  "allow"  or  "  suffer,"  and  denote 
decided  assent.^ 

FIRFXTRATIOV.— See  note  2. 

PB&PZTUATIOir  OF  TEBTDIOHT.— See  Bill  to  PerPETUat 
Testimony,  vol.  2,  p.  277  ;  Bill  to  Take  Testimony  De  Ben 
Esse,  vol,  2,  p.  285  ;  Depositions,  vol.  5,  p,  581;  Witnesses. 


1  employment  for  an  indefinite 
time  which  may  be  severed  by  either 
party  Thus,  in  Lord  v.  Goldberg,  8i 
Cal.  596,  where  the  defendants  em-' 
ployed  the  plaintiff  ■«  salesman,  prom- 
ising, "that  they  would  give  him 
,  permanent  employment  so  long  as  he 
would  use  his  best  efforts  to  extend 
their  business,"  it  was  held,  that  the 
employment  was  to  be  "  permanent;" 
"  but  that  onlv  meant  that  it  was  to 
continue  indefinitely  and  until  one  or 
the  other  ol  the  parties  should  wish, 
(or  some  good  reason,  to  sever  the  re- 
lation."    So   In   Perry   v.  Wheeler 


'nuendo.  Bouv.  L.  Diet.  See  all 
Trkspass. 

1.  Chicago  V.  Steams,  105  III.  55 
"  Permit "  implies  consent  given  < 
leave  granted.  Loose/  v.  Or»er, 
B08W.  (N.  Y.)  39i,.VH. 

"Permit"  may  mean  "suffer."  E 
farit  Eyston,  7  Ch.  D.  145  [  Territory  ■ 
Stone,  3  Dak.  155.  "  Permit  "  has  bee 
defined  to  mean  "  allow  by  not  prohil 
iting."  As  in  a  city  ordinance  thi 
"no  person  shall  permit  swine  to  '  g 
upon  any  sidewalk,"  etc.,  means  "alio 
by  not  prohibiting."  Commonwealt 
-'.  Curtis,  9   Allen  (MassJ   166.     " 


Bush   (Ky.)     541,    the    plaintiff    wa*      also   Commercial  Wharf  Co.  r.  Wii 


elected,  "permanent 
church,  and  was  afterwards,  as  he 
claimed,  wrongfully  dismissed.  The 
court  said:  ''He  was  certainly  elected 
permanent  rector,  but  we  do  not  un- 
derstand the  term  permanent,  as  used 
in  this  case,  to  mean  that  the  parties 
were  to  be  bound  together  by  ties  to 
be  dissolved  only  by  mutual  consent, 
or  for  sufficient  legal  or  ecclesiastical 
reasons.  ...  We  understand  that 
the  plaintiff  was  called  as  rector  of 
the  church  foi 
and  that  it  was 

continue  to  hold  the  place  until 
or  the  other  contracting  parties  should 
desire  to  terminate  the  connection. 

And  in  BIderton  i>.  Emmens,  4  C.  B. 
479,  plaintiff  claimed  that  he  was  em- 
ployed as  "  permanent"  attorney  and 
solicitor  ^r  defendants,  but  it  was  held, 
that  the  word  "permanent,"  as  used  in 
the  resolution  of  appointment,  denoted 
nothing  more  than  a  general  employ- 


s^'^n.'y. 


Mass.  539 ;  Cowley  v.  Peopli 
471. 

One  who  has  engaged  not  to  permi 
a  ditch  to  be  dug  on  hU  land,  is  liabli 
if  it  Is  made  by  one  to  whom  he  ht 
sold  the  premises  without  a  restriction 
sucHa  sale  permits  the  work.  Benn< 
V.  Kennedy,  7  Wend.  [N,  Y.)  163. 

Every   (leGnllion    of   "suffer''    an 

"permit  "  includes  knowledge  of  whs 

Is  to  be  done  under  the  sufferance  an 

permission,  and  intention  that  what  I 

an   indefinite   period,      done  Is  what  wastobedone.  Gregory  i 

.tended  that  he  should      United   SUtes,  17  Blatehf.(U.  S.)  33; 

A  licensed  person  cannot  be  con 
victed  of  "permitting"  drunkennes 
under  the  13th  section  of  the  EmgUs, 
Licensing  Act,  1873,  by  reason  ofget 
ting  drunk  on  his  own  premlsei 
Warden  f .  T^e,  3  C.  P.  D.  74. 

FemlaalTa  Varta.  — That  kind  o 
waste  which  is  a  matter  of  omissloi 
only;  as  by  suffering  a  house  to  fal 
(or    want    of     necessary    reparations 


ment  as   contradistinguished  from  an  Burrill  Law  Diet.     See  also.V 
occasional  and  special  employment.  9.  An  Indiana  statute  provides  tha 

ParnuuiMitTrespaia.— AtrespasBCon-  If  a   homicide   Is  committed  "in  thi 

aistln^  of   trespasses    of  one   and   the  perpetration "  of  burglary  and  certalt 

n  several  days,  other  of  the  higher  felonies,  It  shall  bi 


samektnd,  committed  1 
which  are  In  their  nature  capabie'^ot 
renewal  or  continuation,  and  are  act 
ally  renewed  or  continued  from  day 
day,  so  that  the  particular  injury  doi 
on  each  particular  day  cannot  be  dl 
tlngulshed  from  what  was  done  on  a  1 


State,  S3  Ind 
413,  the  defendant,  having  burglari 
ouslv  entered  a  house,  while  still  ic 
the  house  was  fin^d  upon  by  a  watch 
man,  and  returning  the  fire,  killed  thi 
watchman,  defendant's   counsel    eon' 


!«>«  i«w  Sou.         PERPE  TUITIES. 

mPETVinES  (The  rula  agftinit)  and  TBTTSTS  FOB  ACCVKU- 
lOl.  (See  also  Charities,  vol.  3,  p.  122 ;  Conflict  of 
;s,  vol.  3,  p.  499;  Equitable  Conversion,  vol;  6,  p.  664; 
ATEs,  vol,  6.  p.  875  ;  Legacies  and  Devises,  vol.  13,  p.  7; 
lAiNDERS ;  Trusts  ;  Wills.) 


rhe  Common  Law  Rule,  335. 
;.  Exfioiiliiyn.  33S- 
(a)   OrigiM,ii$. 
(bt  Stalttaeal,  338. 
(c)  Purfoie,  339. 
(rf)  Ptriod,  339. 
(e)  Stofe,  341. 
'  '^  AfflUation,  346. 

i^-l/i  Afftcted  by  Ike  RuU,  348. 
(a}  Jfemaiader.t,  348. 
(i)     K«/*rf,  348. 
(a)     CanliHgtnt.  353. 
(4)  Rriftraionary     Inltrttti, 

(c)  £<«eBif«/j,  353. 

{d)  Exerulory I.itititaliBna,^^^. 

it)  EqHitabU  Estales;    TrusU, 

354' 
If)  Cewtractunl  Rigkts,  355. 
(g)   Powers,  357. 
.  Effect  of   Limitations   Void  for 
Hemoitneti  Upon    Ssbsequtnt 
and  Prior  Limitations,  i^i). 
Limitations  to  Classes,  360. 
CiaritabU  Tr Kits,  3,62. 
Itatutoiy  Proviaion*  in  tha  United 
State*,  370. 

StAltilts  of  Georgia,  la-ma,  and 
KiHtncky,  Slightly  Modify- 
ing the  Common  La-u  Jtult, 
371- 
Slalulea  of  Connrclicnt,  Ohio, 
Alabama,  Mississiffi,  and 
Ariiena,  Considerably  Mod- 
ifying ike  Common  Law 
Rait,  yj\. 
IndtftndenI  System  of  Nrw 
TorJt,  Michigan,  Wiseentin, 
and  Minnesota.  The  Stat- 
ntet  of  Calif  or»  ia  and  Idaho 
and  Dakota;  The  Stalmle 
of  Indiana,  373. 


III.  Tniat*  for  Accumulationa,  181. 

3.  At  Common  Law,  381. 

3.  Present  Vested  Interest,  384. 

4.  The  Thel/asoM  Act,%S^. 


(O    Third  Period,  X^. 

(rf)  Fourtk  Period,-^.  ■ 

(«)   Two    Periods    Cannot    be 


mulation  Exceeds  1 
Period  of  the  Rule 
t.  Against  Perpetuities, 
388. 
(g)  Where  the  Time  Ei^ceeds 
the  Period  of  the  Act  and 
IS    Within  Ike  Period  of 


(1)    Personal  Property, 

(a)  lieal  Property,  390. 
(3)  Residmr,yi\. 
(I)  Exemptions  from  theOpera- 
Hon  of  ike  Act,  mi. 
(l)  Payment  of  Debts,yfi.  - 
,iaj    Raising  Portions, 


(3)    Produce    of    Timber 
or  Wood,  393. 
(f)   The  Acl  of^Scotland,  393. 


or  Wood,  393. 
</)  The  Acl  of  Scollan, 
(i)    Time    of     Taking    Efecl, 


'•'■  394- 


394- 
i.    Trnst,   for 

Penn  sylvan  I 

6.  Trusts    for     Aecamal 

New  Tork,  3^. 

7.  Trusts   for    Accnmulatioa 

OIker  Slates,  ^oi. 


The  Comkov  Law  Bvli— I.  Expotition— (a)  Origin.— In  the 
ining  of  the  common  law  there  could  be  no  question  of  re- 

1  that  as  the  act  of  burglary  bad  felonj  charged,   it  la   committed   "In 

:onip1e(ed  b;  the  entrance  of  the  the   perpetration  "   of,   or  attempt   to 

that  the  homicide  could  not  be  perpetrate  felony,  within  the  meaninr 

}  have  been  committed  "  in   the  of  the  statute."  And  we  thinic,  accord* 

ration  "   of   the  burglary ;    but  ing  to  this  view,  that  the  evidence  In 

urt,byBiDDLE,  J.,  said:  "  In  our  this  case  (alrlj  warrant*  that  the  hom- 

n,  when  the  homicide   Is  com-  iclde  alleged  was  committed  "  in  the 

i   within   the   res  gtsta   of  the  perpetration "  of  the  burglary. 


Common  Lkw  Ball.  PERPETUITIES.    " 

teness  in  the  vesting  of  future  interests,  since,  by  the  necessitj 
livery  of  seisin  in  all  conveyances,  every  interest  granted  was  < 
ited  one.  Freehold  estates  could  be  granted  with  a  view  tc 
ure  possession  only  as  remainders.  A,  rule,  grounded  on  th« 
ne  principle,  prevented  the  granting  of  incorporeal  heredit 
ents,  as  well  as  remainders  and  reversions,  in  future.^ 
[n  such  reversionary  interests  as  after  estates  with  special  limi 
ions  (such  as  the  old  fee  pimple  conditional),  the  same  prin 
le  prevented  the  question  of  remoteness.  And  this  seems  tc 
/e  applied  equally  to  estates  on  condition  properly  so  called 
>ugh  the  interest  was  not  reversionary,  but  a  purely  contractuai 
ht?*  After  the  statute  De  Donis  changed  the  "fee  simple  con- 
ional"  into  a  fee  tail,  and  the  courts  had  sanctioned  fines  and 
nmon  recoveries,  all  estates  limited  to  vest  in  posession  aftei 
ates  tail  could  be  destroyed  by  the  tenant  in  tail.  There  wra£ 
:refore  less  reason  for  a  question  of  remoteness  to  arise  here, 
le  statute  Quia  Emptores,  in  enacting  that  in  conveyances  in 
,  the  whole  estate  of  the  grantor  sfcall  pass,  and  the  grantee 
ill  hold  of  the  grantor's  lord,  abolished  all  qualified  fees,  and 
:h  them  all  possibilities  of  reverter." 

Thus  far  no  necessity  of  considering  remoteness  in  conveyances 
isted,  in  theory  at  least.  Inasmuch,  however,  as  in  practice, 
;  vesting  in  possession  of  remainders  and  reversions  after  estates 
1  (after  other  conditional  fees  they  had  ceased  to  exist)  were, 
'  all  purposes,  uncertain  in  their  devolution,  and  in  so  far  a  drag 
commerce  in  land,  the  question  might  have  arisen-  here,  had 
t  the  method  of  barring  estates  tail  and  thereby  destroying  all 
nainders  and  reversions  Jimited  after  them,  removed  the  whole 
ise.*  Contingent  remainders  were  a  late  fruit  of  the  common 
1.  But  here  the  same  reason  as  in  estates  tail  prevented  the 
Tency  for  a  rule  against  remoteness ;  the  tenant  for  life  could 
lily  destroy  such  remainders.* 

Whatever  may  be  the  foundation  of  the  cases  in  the  doctrine 
a  possibility  on  a  possibility,*  or  of  the  rule  forbidding  limiting 

.  See   note,    Graj'i     Rule   against  Pollock's  Land    Law,    113-115.     See, 

rpetuities,  %  113.    See  also  %  10,  cit-  however,  Challlt  on  Real    Property, 

■   Wms.   Real    Property  (13th  ed.),  168. 

-iff],  40  Edw.  Ill,  9  c,  *.  Gray,  f  19,   cUing  Digby's    Hist 

ee  Marsden'a  note  at  the  end  of  ch.  i.  Law  Real  Prop.,  ch.  5,  4  i ;  1  BL  Com. 

.  See  infra,  thi*  title,  Scafe;  Revtr-  348-364 ;    Wmi,    Real    Prop.,  cli.    a ; 

tar V  Interest ;    Cantrattual  Rights.  Marsden  on  Perp.   37;   Butler't    note 

.  Estates  tor  iife  or  in  tail   were,  of  to  Fesrne  on  Cont.  Rem.  561. 

irse,  not  affected.     An  estate  in  tee,  a.  Gray,  ^  10,  4  134,  citing  Williami 

h    right    of    entry    tor    condition  on  Seisin    190-191 ;  Wms.  Real  Prop, 

-ken,  not  being  a  reversionary  inter-  {13th  ed.),  165-16;.     See  40  Edw.  Ill, 

,  was  also    unaffected.     The    right  9  b. 

sntry  Is  contractual,  and  the  entry  a  1.  This  doctrine  Is  commonly  ascribed 

«titutIon  of  the  original  feoffor  in  to  Chief  Justice  Popham,   in  the  Rec- 

feoffee's  place.  tor  of  Chedlngton'a  Case,  i  Co.  153 

iee  Gray's  Rule  against  Perp.,  44  14,  a.  156  b.    It  is  denied  in  Blamford  v. 

51.       See  Marsden's  Perp.  71,    73;  Blamtord,  3  Bulst  98;  i  Roll.   R.  318. 
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taXe  to  the  issue  of  an  unborn  person*  which  is  found  in  va^ 
guises,  there  is  no  doubt  that  they  were  successive  attempt^ 
oply  in  the  executory  estates  of  tile  common  law  the  remedy 
I  the  Rule  against  Perpetuities  afforded  against  remote  execu- 
levises  and  conditional  limitations.' 

s  a.  mistake,  however,  to  hold  that  the  Rule  against  Perpe- 
s  arose  in  application ;  to  interests  outside  of  the  common 
It  had,  it  is  true,  no  reference  to  common  law  estates  in 
property.  But  its  origin  can  be  traced  directly  as  a  restric- 
on  executory  interests  at  common  law  in  chattels  real,* 
W  urgency  began  when  an  executory  devise  of  a  term  after  a 
'ise  for  life  washeld  good, — an  estate  which  the  first  taker  could 
t  destroy.*  The  Rule  obtained  in  the  Duke  of  Norfolk's  case' 
r  the  first  time  its  character  as  an  inhibition,  not  against  certain 

billt/  on  a  possibility',  have  been  unex- 
pectedljr  revived  in  (wo  modern  En- 
Fearne  on  glish  cases,  that  ofWhitby  !■.  Mitchell, 
n't.  Rem.,  Suder's  note  to  p.  561.  42  Ch.  D,  494;  aff.  44  Ch.  D.  85  ;  and 
..  Sir  Edward  Sugden,  in  Cole  v.  In  re  Frost,  43  Ch.  D.  J46,  351,  afij. 
■rill,  calls  the  doctrine  against  See  for  a  dlscuision  of  them,  infra, 
»ibilitie»  "obsolete,"  but  credits  to  this  title,  Scope. 
he  origin  of  the  aecond  rule.  4  Dr.  1.  See  Grav  on  Perp.  Ji  igi-igg. 
W.  38-32.  See  Nicholls  f.  Shef-  >.  Only  i/  an  extreme  distinction 
d,  2  Bro,  C.  C.  115.  Prof.  Gray  dis-  be  allowed,  can  terms  of  years  be  ex- 
iles both  theories  very  th<»-i)ughly.  eluded  from  common  law  estate*,  aa 
ay  on  Perp.,  4  387.  He  denies  exist-  argued  by  Challis'  Real  Property  47. 
:to  any  doctrine  other  than  as  a  rule  Although  not  protected  bjthe  law  until 


.  based  on  the  rule  the  statute  21  Hen.  VII,ch.  i_. 

lintt  perpetuities,  supporting  him-  lusive  recovery,  they  were  yet  as  much 

f  by  Mogg   I'.  Mogg,   I   Mer.  654;  a  part  of  the  common  law  as  estates  bj 
iCattlin  f.  Brown,  II  Hare  373,  375.  '  the    custom    of  liie   manor.     See   Co. 

!  ar^es  that  the  Rule   against    Per-  LItt.  46  a,,  Harg.,  n.  3.    And  Marsden 

tuities  applies  to  remainders,  a  ques-  (Perp.,  ch.  i.j,  while  he  is  right  in  call- 

□  on  which  the  authorities  are  closely  ing  the  Rule  "an  invention  of  the  chan- 

rided.  See  Gray  on  Perp.  f^  396-390,  cellors"  (see    /»  r»  Ridley,   11  Ch.  D. 

ifgl  Jarm.  Wills  (4th  ed.)  35S-358,  64J,   649),   is   wrong   in  so  far   as   he 

1-363;   3  Jarm.  Wills  845;  60  L.  T.  escribes  to  It  the  purpose  of  governing 

r;  69  L.  T.  360;   Theob.  Wills   (33  the  interests  created  by  the   Statute  of 

}4l4-4i9;  Tud.  L.  C.  in  Real  Prop.  Uses,  since  that  statute  did   not  affect 

!  ed.),  470-475  ;  I  Hayes,  Conv.  (5th  leaseholds.     Nor  was  the  Rule  intended 

)  494,   495 ;    Wood  II.  Griffin,  4  N.  primarily  for  the  executory  devises  per- 

3J0,  335.     So  Lewis'  Perp.,  ch.  16.  mitted    by    the    statute   against   wills, 

Vgalnst  the  view  are,  besides  Wms.  since  leaseholds  were   devisable  before 

al  Prop.  (13th  ed.),  374-3771   8  ]ur ,  the  statute.   See,  for  a  thorough  discus- 

3,  20,   383 ;    69  L.  T,   336;    Sugd.  sion  of  the  question.  Gray  on  Perp.,  44 

w.  (8th  ed.)  393-394;    Fearne  Cont.  148-158,  160-169,396-198,300-303,313, 

m.  joi;  3  Dav.  Prec^  Conv.  (3d  ed.)  315,  316,  319,  331.  313.     See  Statute  of 

1,336-338;    Third   Rep.   Real  Prop.  Uses,  37  Hen.  VIII,  ch.  io|    Statute  of 

mm.    39-31;     notably     Challis    on  Wills,  33  Hen.  VIII,  ch.  i. 

al  Prop.,  who  denies  its  application  For  cases  of  devises  of  terms  directly, 

Ihe  old  common  law  limitations,  113  not  in  trust,  see  the  text,  infra,  under 

leq^  307.  See  Marsden  on  Perp.,  ch.  Stofe. 

who  seems    to    follow    CaHlln    v.  4.  Manning's    Case,    6    Co.,  94    c; 

>wn,  II  Hare,  173,  375.  Lampet'i  Case,  10  Co.  46  b. 

loth  of  these  doctrines,  that  forbid-  ».  See  3  Ch.  Cas.  i;  Pollesf.  333.  en- 

g  remainders  to  the  issue  of  unborn  tirelv  overturning  the  eflect  of  Child  v. 

•ODt,  and  tl)e  rule  against  >  possl-  Baylfe  (Cro.  Jac.  459;  Palm.  48,  333)1 
18  C.  of  L— 33                         337 
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nds  of  contingencies  (such  as  an  indefinite  failure  of  issue),  but 
irply  against  remoteness  of  limitation,  as  measured  by  lives  in 
:ing. 

The  extension  of  the  period  by  the  addition,  first  of  a  minoi^ 
i^  then  of  a  term  of  twenty  years  in  gross'  together  with  the 
:riod  of  gestation,  after  lives  in  being,  resulted  from  a  miscon- 
ived  analogy  with  the  period,  during  which  at  common  law, 
ter  the  statute  De  Donis,  the  alienation  of  remainders  could  be. 
strained*  The  confusion,  which  has  often  been  pointed  out,* 
15  of  the  vesting  of  estates  with  the  restraint  of  their  alienation. 
tie  Rule,  being  worded  against  the  vesting  of  estates,  enlarged 
e  period  of  suspension  of  alienation  beyond  the  intended  limits. 
The  importance  of  distinguishing  these  often  confused  terms 
ipears  in  the  New  York  statutes  and  the  cases  which  interpret 
Throughout  the  United  States  this  confusion  has  materially 
tered  and  complicated  the  application  of  the  Rule.  The  Rule 
is  thus  been  shown  to  have  been  developed  in  the  determination 
the  limits  within  which  executory  estates  in  personalty  might 
I  created.  How  far  it  was  subsequently  applied  to  other  in- 
rests  will  be  considered  separately  under  another  subdivision,' 
(P)  Statement. — Future  limitations  are  void  unless  they  must 
rst  if  at  all  within  lives  in  being  at  the  creation  of  the  limitation 
id  twenty-one  years  thereafter.* 

lich    in     forbidding     "perpetuities"  316,  all  these  collected  in  Gray's  P«rp,, 

Ferred  only  to  peculiar  contingencie«,  5  '86,  n.  6. 

tat  all  Co  remoteness  of  time..  B.  See   infra,  thii  dUe,   Rigktt   Af- 

1.  Lloyd    V.    Carew,    Prec.  Ch.  ;»,  fecttd  by  Ike  Rmle. 

b\    Taylor    v.    Biddall,  3  Mod.  389;  t.  The    definitions   by    Sandent    and 

ephen*    v.     Stephens,     Cas.     temp.  Lewis   of  a  perpetuity   have  been  ap- 

llbL  3j8.  proved   by   the  English  courts.      The 

1.  Caddell  i>.  Palhier,  l  CI.  &  F.  373.  6rst  is  "a  future  limitation,  restraining 

I.  The  extension  was  established  by  the   owner   of  the  estate  from  aliening 

.oydi'.Carevr,Prec.Ch.7J,whereitls  the    fee    simple   of  the  property,   dis- 

itewortfiy    that    the    decree   of    the  charged   of  such  future  use  or  estate, 

ancellor  and  the  opinions  of  the  chief  before    the     event    is   determined,    or 

itice  and  other  judges  was  overruled  the  period   arrived,  when  such    future 

'  a  lay  body.  use  or  estate  is  to  arrive,"     Sanders  on 

4.  SeeGrayonPerp.,44  178,186-188,  Uses  andTrusts,  vol.   i.  n.  loj.      <i»> 

lio quotes Treby,  C.J,  in  Scaltergood  Marsden.   ch.   i, 

Edge,  tjMod.  J78;  Lord  Brougham,  Co.   v.  Goram, 

Tollemache  w.  Coventry.  I  CI.   &   F.  J.,  Ch.  193,  530. 

I,  614,  and  Phipps  v.  Ackers,  g  CI.  &  That  of  Lewis  is  "a  future  llmiutlon 

583,  598,  and  most  empjiatically  In  whelher  executory  or  by  way   of   re- 

unganoon,  13  CI.  &  F.  546,  639,  680.  mainder,  and  of  either  real  or  personal 

bere    he    says;    "  1    have    a    strong  properly,    which    is    not    to  vest  until 

linion  .     .     .  that  it  (Ihe  Rule)  ariies  after  the  expiration  of,  or   which   will 

itofanBCcidentalcircLimsUnce.outof  not  necessarily  vest  within,  tiie  period 

confusion,  I  may  say,  a  misapprehen-  fixed   and    preacriljed    by  law  for    the 

)nin  confounding  together  the  nature  creation  of  fblure  estates  and  iriternta; 

the  estate  with   the  remedy  at  law  and  which  is   not  destructible   br  the 

'  fine  and  recovery,   which  could  not  persons  for  the  time  being  entitled  to 

:  applied   till  a  certain   life  came  to  the  property  subject  to  Che  future  llmlt- 

renty-one  years."  ation,  except  with   the  concurrence  of 

See  also  Cole  v.   Sewell,  1  H.  L.  C.  the  individual    interested    under    th>t 

16,3331  Sugd.   Law  of    Property,  jij,  limitation."      See    Lewis  on   Perp.,  p. 
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)  Purpose. — In  the  application  of  the  Rule  it  is  all-important 
observe,  first,  that  the  Rule  is  not  exclusively  directed  against 
)lute  restraint  or  suspension  of  alienation.  If  it  were,  there 
lid  be  no  reason  why,  wherever  the  several  persons  in  whom 
whole  estate  or  ownership  lies,  are  in  being  and  determined 
lugh  their  relative  interests  are  uncertain),  the  Rule'should 
ly,  since  alienation  is  not  prevented  or  suspended  ;  as  when 
class  to  which  the  undetermined  beneficiaries  belong  is  ascer- 
ed,  and  therefore  a  conveyance  by  the  whole  class  would  pass 
entire  interest ;'  or  why  conditionil  limitations  which  are  re- 
able  should  be  too  remote.* — or  a  trust  estate  with  full  power 
nvestment  in  the  trustees.' 

econdly,  the  Rule  is  directed  against  and  is  intended  to  prevent 
practice  of  rendering  uncertain  the  value  of  the  ownership  of 
perty  by  a  creation  of  remote  contingent  interests  therein.* 
d)  Period. — The   full  period  allowed  by  the  common   law 
:e  against  Perpetuities  for  the  creation  of  limitations  in  prop- 

MarBden    on    Perp.,  Ch.  i,  p.  i.  S.  Grer  v.   Monlneue,  i   Eden.   305; 

ia' definition  was  approved  In  the  TotinBoni    Trusts,    L.    R,,  a   Eq.  716; 

;  case,  30  Cii.  D.  563.  Brown  &Sllbey'BContract,3Ch.D.  136; 

ray's  definition  of  the   Rule  li  un-  Brattle  Sq.  Church    v.  Grant,  3  Gmj' 

AtAly  the  most   authoritative   one  (Mass.)  143;  Soc.  for  Theol.  Ed.  i>.  At- 

listence:  "No  interest  subject  to  a  tornej'-Gen'l,  :j5  Mass.  185. 

lition  precedent  is  enoA  unless  the  9.   See    4     Kent's    Com.   383    (lath 

lition    must    be    fulfilled,  if  at  all,  ed.). 

lin   twenty-one    years    aftersome  Set,  contra,   cases  which   have  been 

In  beine  at  the  creation   of  the  In-  overruled,  Gllbertson  v.  Richards,  4  M, 

It."      Gray's  Rule  against  Perp,,  (  &   N.  377,  5  H.  &  N.  453;  Birmingham 

"Lives"  might  have  been  clearer  Canal  Co.f.  Cartwrigiit,  it  Ch.  D.  431; 

I    "some   life."     The   common  law  Arner  u.  Lloyd,  4  H.S  N.  377.    See  for 

never  restricted   the  choice  of  the  thorough    diacussion,   Gray  on   Perp., 

1    in    being.      Gray  does  not  mean  ch.  7. 

!  life."  See  f  316.  *.  The  error  of  miBtaking  thU  pur- 
he  definition  of  Powell,!,  <n  Scat-  pose  has  been  corrected  in  Engiaud. 
oodv.Edge,  13  Mod.  i7g,quotedln  See  London  &  S.  W.  R.  tfo.  «. 
jdecisionsin  the  several  States,  has  Gomm,  10  Ch.  D.  561;  Courtier  v. 
I  the  direct  source  of  most  of  the  Oram,  31  Beav.  91;  Garland  v.  Brown, 
conceptions.  It  is  that  "every  exec-  10  L.  T.,  N.  S.  193.  But  in  the  Unittd 
y  devise  is  a  perpetuity  as  far  as  it  Stales  It  has  greatly  affected  the  appll- 
—  that  is  to  say,  an  estate  unallena-  cation  of  the  Rule,  and  In  some  Stales 

though  all  mankind  join    in    the  {see  Todhunter  v.  D.  M.  I,  &  M.'A.  Co., 

'eyanee."     Scatterwood  v.  Edge,  i  58  Iowa  aoj)  changed  Its  actual  statu- 

..  329.     It  win  be  noticed,  iifra,  this  tory  definition.     In  JVew  Turk  the  rule 

,  Pmrfose.  (Rev.    SUts.   pt.    1,    ch.   4,   tit.  4)   is: 

o  definition  'should  be  framed  hav-  "Every  future  estate  shall  be  void  in  its 

a    reference   to  restraint  of  aliena-  creation,  which  shall  suspend  the  abso- 

The  whole  purpose  of  the  Rule  lute  power  of  alienation  for  a   longer 

lereby   changed.      See,  ikfra,  this  period.     .     .     .     Such  power  of  allena- 

,  Purfoae;  Tke  Nevi  Tark  Slatmle.  Hon  I*  suspended  when  there  arc  no  per- 

Co^gins'  Appeal,  134  Pa,  St.  37.  sons  in  being  by  whom  an  absolute  fee  In 

Gray's  Perp.,  44  368, 177;  Edmond-  possession  can  be  conveyed."    The  same 

i   Est.,  L.  R.,  5  Eq.  389 ;  Hobbs  v.  definition  is  found  In  Mickigan(.-»  Comp, 

lona,  3Sm.  &G.   312;   Courtier   v.  Laws   1871,  ch.  147),    44   14-31,  33,34, 

tn,   ai  Beav.  91;  Garland  v.  Brown,  36-40;  Wiscemin  {:i  Rev.  St.(iS58),ch. 

.T.  393.     See  in/ro.  Ilia  title,  Z,r'M-  83,  ^4  14-31.  33,  34,  36-^40);  Mimmesota 

om*  to  Clautt.  (Gen.  Stt.  (1866},  ch.  45,  4414-31,33,34, 


>p.  37.  3 


Iht  Common  I-w  Mo.  PERPETUITIES. 

erty  is  any  number  of  lives*  in  being  and  twenty-one  years  aftei 

the  death  of  the  survivor.     The  term  of  twenty-one  years  may 

be  taken  in  gross.*     This   may  be   increased   by  the  period  oi 

36-40).     See  infra,  \Vi\t  title.  Jndtfend-  thto  title.  Tndefendent  Sytltm  of  Nsn 

tnt  Syilem  «/  New  Tork,  tic.  Tork,  etc. 

1.  Thi*  wu  definitely  settled  in  Cad-  In   ConnecticHt  and    Ohio  no   eatate 

dell  v.  Palmer,  (  CI.  &  F.     Here  twen-  maj'  be  given  to  u\y  peraon*  but  such 

tj-elght    live*    were     taken,  tome    of  m  ar^  In   being  or  to  their  imnftdiatc 

whom  had  no  Interest  under  the  will  deicendants.    Connecticul  Gen.  Sti.,  ch, 

which  wai   (UBtained.      See   alio  The-  63,  art.  i,  4  371    Okie  Suta.  (880,4100. 

luHon  V.  Woodford,  4Ve».  127.     Mars-  See  ne»t  note. 

den  on  Perp..  p.  \i.  Nor  !i  It  necessary  9.  As    has    been  shown,  this   period 

that    the  "lives"  be    named.      A    class  hod  Its  origin  In  a  false  analogy  to  in- 

descriptlon  was  employed  in   both   of  fancjr  in  remainders   at  common  law. 

the  cases  just  cited.       No  limit  except  It  may  now  be  taken  as  a  period  of  yean 

that  of  lives   whose  determination  can  preceded  or  not  by  a  number   of  lives, 

be    readily   proved   has   ever   been  ju-  Cadell  t.  Palmer,   i  CI.  &  F.  371;  Bar- 

diclallv  declared.     Gray  on  Perp., f  iiS;  nlti  v.  Casey,  7  Cr.  456;   Pleasants  d. 

Thelusson  V.  Woodford,  4  Ves.   278;  it  FleasanU.    1     Call    319,   331.       Here, 

Ves.134. 136, 146;  Harg.Thel.  Act,  $  18)  again,     statutory   restrictions   exist   In 

Real  Property  Commissioners'   Report,  the      United  States,   which    in     some 

17,  3g.  State*  revert  to  the  original  conception 

niled  Slatei.— It  Is  In  this  part  of  of  lhen]inority  period, 

the  Rule,  the  number  and  choice  of  the  In  Indiana,  Nev   Tork,  Michigan, 

Uvea  which  may  be  taken  to  determine  Win-CHsin  and  Minmesgia  the  only  ei- 

Ihe  period,  that   radical   and    arbitrary  tension  of  the  period  permitted  is  that 

changes  have  been  made  in  the  United  "a  contingent  remainder  in  fee  may  be 

States  by  statute.  created  on  a  prior   remainder  in  fee, 

In  ..4/d^Bia,  "lands  may  be  convened  to  take  efject  in   the  event   that   the 

to  the  wife  and  children,  or  children  only,  persons  to  whom  the  first  remainder  is 

severally,  successively  and  jointly;  and  limited   shall    die   under    the   age   of 

totheheirs  ofthe  tK>dy  ofthesurvlvor.lf  twenty-one  years,  or  upon  any  other 

they  come  of  age,  and  In  default  there-  contingency,   by  which   the    estate  of 

of  over;     but    conveyances     to   other  such  persons  may  be  determined  be- 

than  the  wife  and  children,  or   children  fore  they  attain  their  full  age." 

only,  cannot  extend  tieyond  three  lives  Indiana   Rev.  Sts.  (1S76J,  ch.  83,  ^ 

In  being  at  the  dale  of  the  conveyance  40.    See  i  JVew    Turk  Rev.    Sts.  713,  \ 

and  ten  jiears   thereafler.     i  Alabama  ij;  Michigan  Sts,   i88j,  ^  5517;   Min- 

Rev.  Code  of  1876,  f,  3188.  nesota  Gen.  818.1891,43913-3915;  San- 

In   Missistiffi  "a  conveyance,  or  a  ford  &  Berryman,  Ann,  Sts.  W'Mfowi/B, 

devise  of  lands"  may  be  made  "to  a  sue-  %  3038-3063. 

cesGion  of  donees   then  living,  not  ei-  By  the   Connecticut  ^nA   Oiiio  pro vi- 

ceeding    two;  and  Co  the  heirs   of  Che  sions,  limitations  of  estates,  after  those 

body  of  the  remainderman,  and  In  de-  Co  persons   in   being  are   confined   to 

fault  thereof,  to  the  right  heirs  of  the  "their  immediate  lesue  or  descendants." 

donorin  feeslmple."     Miisissiffi 'Rev.  Conneciirnt   Gen.  S           -      • 

Code  of  1871,  4  31S6.     See   Cannon   v.  ch.  6,  pt.  i,  f  3,  p.  352 ; 

Barry,  59  Miss.  189.  (1880},}  4100. 

The  Ifen  Tork  statute  restricts  the  In  Okia  the  immediate  descendants 
suspension  of  the  absolute  power  of  have  been  construed  to  mean  grand- 
alienation  to  two  lives  in  being,  i  Nevi  children  when  the  children  are  dead, 
ror*  Rev,  SU.  733,  4  15.  Turley  v.  Turley,  11  Ohio  St  173; 
Michigan  and  Minnesota  have  the  McArthur  v.  Scott,  113  U.S.  340,383; 
same  limit  as  New  Tork.  Mickiean  Stevenson  v.  Evans,  10  Ohio  St.  307; 
%\t.\^2,^m^^,etseq.;MinnesBtaG1:a..  Brasher  i'.  Marsh,  i;  Ohio  St.  103. 
Su.  1891,  S  3973-3395.  The  Connecticut  statute  applies  to 
In  Wisconsin  the  act  of  1S87  en-  personalty,  that  of  Okio  does  not. 
larged  this  period,  adding  twenty-one  Gray's    Perp.,  I4  739,  740;    Alfred    v, 

S:ars.     See  Sanford  k,  Berryman  Ann.  Marks,  49  Conn.  473  ;  Gibson  v.  Mc- 

ts.,  Wisconsin  1038-1063.     See  infra,  Keely,  11   Ohio  St.  131. 
340 
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Ltion,  but  only  in  the  actual  case  of  gestation.'  As  a  "life  in 
t"  includes  for  the  purpose  of  the  Rule  a  child  en  ventre  sa 
,  there  may  be  two  periods  of  gestation.*  And  a  case  invol> 
three  periods  of  gestation  has  been  raised,  though  not  de- 
l.» 

le  period  is  reckoned  to  b^in  at  the  creation  of  the  limitations, 
ii,  in  conveyances,  is  the  date  of  the  execution  of  the  instru- 
,  in  wills  is  the  death  of  the  testator.  Where  the  limitation 
jject  to  the  exercise  of  a  power,  the  creation  of  the  limita- 
is,  for  the  purposes  of  the  Rule,  referred  to  the  creation  of 
lower.*  That  in  wills  the  period  runs  from  the  testator's 
I,  is  almost  universally  held,  even  where  the  wording  of 
tes  seems  hostile  to  that  meaning.' 

Scope. — Just  what  kinds  of  interests  and  rights  come  within 
estraining  effect  of  the  Rule  against  Perpetuities,  is  a  ques- 
ibout  which  eminent  authorities  differ  fundamentally,  even 
^rds  so  important  a  class  as  common  law  estates  in  realty.* 
e  entering  on  a  categorical  account,  it  is  necessary  to  premise 
the  Rule  does  not  apply  to  vested  interests.  Were  the 
letween  vested  and  contingent  interests  clearly  drawn  at  the 
ion  of  certainty  of  ultimate  devolution  to  a  person  (or  his 
I,  it  would  not  be  necessary  to  mention  the  Rule  in  this  con- 
3n.  But  the  fact  that  "vested  rights"  have  been  allowed  by 
ourts  to  encroach  on  what  would  seem  to  fall  naturally  under 
ngent  rights,  has  led  to  confusion  and  disagreement  in  the 
iction  and  in  the  application  of  the  Rule.  Strictly  speaking, 
of  construction  of  vested  or  contingent  interests  do  not  fall 
n  the  present  article,  since  the  Rule  against  Perpetuities  is 

larsden  on  Perp.,  p.  35;  Cadell  penoj  v.  Dering,  3  De  G.  M.  &  G. 

uer,  1  CI.  &  F.  373.  US,  170;  Hale  v.  Hale,  3  Ch.   D.  643, 

[arsden  on  Perp.,  p.  35 ;  Gulliver  645 ;  Hosea  v.  JacobH,  9S  Mass,  65,   67. 

lett,  I  Wils.  lOS ;  Long  f.  Black-  i    Jarm.    on    Willi     (4th   ed.)   154; 

'.  R.  100;   Theluwon   v.  Wood-  Lewis  Perp.  Suppl.  53,57;  4  Kent  Com, 

I  Yea.  iiJ,  143.  (lath  ed.)  383,  n.  i. 

ra^  mentioni  >uch  a  case,  which  See  confra,  Harrli  v.  Davis,  i   Coll. 

Cmctcd  bv supposing  in  addition  416;  Andrew  r.   Andrew,  i   Coll.  690: 

,  period  in  womb^  one  of  the  Attorney  General   i'.  Gill,  3  P.  Wmi 

in   being  and    of    the    person  369,  370;  Gash   t-,  Grosvenor,  5  Mad. 

minoritj forms  partot  the  pe-  337,  341  < 

lat  of  the  last  devisee."  In  Nev  Tgrl.-  Ihf  re  has  been  some 

Gray  on  Perp,  f   333;  Smith  v.  difference:    Lani;  r,  Ropke.  5  Sandf., 

[Y.'&C.  338;    Lewilon  Perp.,  (N.  Y.)   363;     Lang  v.  Wilbraham,   3 

da,  736.  Duer  (N.  Y.)    171:    Griffen  v.   Ford, 

ie  infra,  Xiiii  title.  PoTvers.  i    Bosw.    (N.   Y.f    133.     See    tontra, 

arsden's    Perp.    34;     Gray    on  Odell  I/.  Youngs,  64  How.  Pr.  (N.  Y.) 

tf  331,  citing    Vanderplank    v.  56. 

3  Hare  i,  17;  Faulkner  v.  Dan-  In  Ohio,  where  the  statute  (3  Rev. 

Hare      199,   316;    Williaras  v.  Sts.  1880)  i  4100  reada,  "At  the  time  of 

6    Hare    339,   351;   Cattlln  f.  making  such  deed  or  will,"  "the  time 

,  II  Hare  373,  38a;   Dungannon  when  the  will  take*  effect  by  the  death 

ith,  13  CI.   &   F.  546;   Peard  v.  of  the  tesUtor"  la  denoted.     McAithur 

'ich,  IS  Beav.  i66;  Southern  v.  v.  Scott,  113  U.  S,  340. 

itoD,  16  Beav.  166,  376;  Monj-  •.  Against    the  application  of  the 
841 


Tlw  0«MB  I*w  B«to.         PERPETUITIES. 

not  a  rule  of  const  ruction.  *  But  a  brief  definition,  necessary  to  : 
clear  understanding  of  the  limits  of  the  Rule,  is  elsewhere  given.' 
The  argument  against  the  inclusion  of  common  law  interests  i: 
based  largely  on  historical  reasons,  which  have  been  already 
touched  upon.'  In  England^  statute'  which  enacts  that  ever] 
contingent  remainder  "which  would  have  been  valid  as  a  springinj 
or  shitting  use,  or  executory  devise,  or  other' limitation,  had  i 
not  had  a  sufficient  estate  to  support  it  as  a  contingent  remainder,' 
shall  be  protected  from  destruction  (by  determination  of  thi 
previous  estate),  subjects  these  remainders  to  the  Rule  agains 
Perpetuities.' 

In  regard  to  remainders  not  included  in  the  act  (those  createi 
before  Aug.  znd,  1877,  and  those  which  do  not  conform  to  tb 
rules  governing  other  executory  interests),  it  would  seem  fron 
recent  decisions  that  the  old  rule  against  a  possibility  on  ; 
possibility,  which  forbids  limitations  of  remainders  to  the  issue  o 
persons  unborn,  is  in  force  in  England  as  an  independent  rule 
distinct  from  the  Rule  against  Perpetuities.* 

But  whether  another  rule  of  limitation  applies  separately  ti 
contingent  remainders  or  not,  it  seems  to  be  settled  in  Englam 
that  the  Rule  against  Perpetuities  does  govern  them.''  In  tb 
United  States  the  application  of  the  Rule  against  Perpetuities  t< 

Rule  to  common  law  limitations   are:  former  rule.  See  an  article  In  the  Lai 

Williams' Real   Prop.  (13th  ed.)   App.  Quarterly  of  October  1890,00  Remote 

F.;  Challit'  Real  Prop.,  iC9-i6a.  new  and  Perpetuity,  by  J.  Savill  Vaiiej 

See  also    Law    Quarterly,    October  vigorously   attacklne   the    dediion    r 

1890.     On  the  opposite  side  are :  Lew-  Whitby  v.  Mitchelf  (43  Ch.  D.  494; 

is'  Perp.  593-631 ;   Sanders'   Use*  and  reducing  the  judiciaj  authority  for  th 

Trusts   197;    Real  Prop.  Commission-  independent  rule  to  naught,  and  othe 

ers,  3   Rep.  19,    36;    Marsdeji's   Perp.  authority  to  two  private  opinions,  shov 

and  Accum.  4,  40;  Gray's  Perp.,  ^^  383  \na   tliat    there    are   many  authoritiei 

-]i6.     See  infra,  this  title,  RigiU  Af-  judicial  and  other,  against  the  doctrim 

ftcttd  by  Ike  Rult.  and  that,  historically,  there  Is  no  reaaoi 

1.  See  infra,\\A\t\Mt,Apflication;  nor  practically  any  convenience  in   th 

Gray  on  Perp.,  4  619,  etc. ;  Marsden  on  independent  rule.  The  only  authoritic 

Perp.,  ch.  13.  in  favor  are    Pearne  Cont.  Rem.    351 

«.  See  .■/«,  this  title,  RigkU   Af-  Williams'    Real    Prop.  (6th    ed.)   :   ' 

fecltdbylit  Rnh;  Vtttedand  ContiH i  _.— .   ;. u— 1    d- 

gent  RttHciindera. 

S.  See  jHfra,  this  tiUe,  Origim 

4.  40  and  41  Vict. ch.,  ^.  179,111,113;  Marsden,  Perp.  17c,  151 

0.  See  Challit*  Real  Prop.  95,    in,  Gray's  Perp.  139.     The  cases  of  Mar! 

161.  txirough  f.  Godolphin,  1  Eden  415,  ^.it 

t.  Ttie  cases  referred  to  are  the  de-  CadelT  v.  Palmer,  i    CI.  &  F.  373,  mr> 

cUions   of  Mr.  Justice   Kay   in  Whtt-  too,  almost  diametrically  opposed, 
by  ».  Mitchell,  41  Ch.  D.  494,  affirmed        T.  Mr.  Justice  Kay,  whose  decision  i 

by  the  court  of  appeal  in  44  Ch.D.58,  Whitby  r.  Mitchell  (41  Ch.  D.494),  ' 

and /»  m  Frost.4]Ch.  D.  346,  3ji. '      '■ 

remainder  whose  limitation  was  de: 

valid  within   the  Rule  against  Perpelu-  remainders  tc 

ttiea,  was  held  void  because  limited  to  hat  himself  declared,   in  a  subsequer 

the  unborn  Issue  of  unborn  persons.  case,  {In  re  Frost,  43  CI.  D.  146),  thi 

In  the  lait-mentioned  case  the  doc-  the  Rule  against  Perpetuities  does  appl 

trine  of  a   possibility  on   a  possibility  to  contingent  remainders.    To  the  sam 

was  Tcaffimied,   as    the   bails    of   the  purposeare:    Cattllnv.  Brown,  11  Hu 


n  iLLiuins  E\eHj  cvop.  ^uui  eu.^  J41 
451,  453.  AMlnst  it  are:  Real  Proj 
Commri.  3d  Rep.  41 ;  Lewis'  Perp.  431 
I  Jarman  on  Wills  {4th  ed.)  358,  not* 
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ure  interests  in  property  is  in  no  wise  affected  by  the  question 
their  origin,  whether  in  the  common  law,  in  courts  of  equity, 
in  statutes.* 

[n  this  connection  it  is  proper  to  mention  that  the  Rule  never 
plies  to  interests  which  are  destructible  by  a  present  owner, 
us  a  limitation  after  an  estate  tail  is  not  too  remote.  And  the 
tinction  must  not  be  confused  in  this  aspect  of  the  Rule  between 
itructible,  and  rcleasable  or  alienable  interests.  Where  a  pres- 
:  owner  can  destroy  succeeding  limitations,  he  is  regarded,  for 
:  purpose  of  the  Rule,  as  absolute  owner,  and,  accordingly,  the 
>sequent  limitations  as  no  interests  ;  the  Rule  disregards  them 
:iiely.*  But  the  mere  fact  that  an  interest  is  releasable,  and 
:  whole  ownership  is  therefore  not  inalienable,  does  not  remove 
:  reason  for  the  application,  as  has  been  shown  above.' 
rhe  common  law  right  of  entry  which  remained  in  the  grantor 
an  estate  on  condition,  was  certainly  an  interest  in  property 
ough  not  a  reversionary  right)  and  not  a  mere  remedy  "for  a 
itractual  right.  Nevertheless  it  may  be  considered  certain, 
it  in  the  United  States  such  a  right  of  entry  does  not  come 
:hin  the  operation  of  the  Rule  or  statutes  against  Perpetuities. 
England  such  a  right  when  attached  to  a  grant  in  fee,  must 
nply  with  the  Rflte  against  Perpetuities.'*  Quite  distinct  from 
s  isathe  right  to  enter  and  hold  until  the  arrears  of  rent  aredis- 

,  374;  KnappliiK  V.  Tomllnion,  34  L.  age."     See  aUo  4  30  as  to  a  contingent 

;h.  3.  6.     See  also  Spencer  v.  Duke  remainder  created  on  h  term  of  vean. 

Marlborough,   3   Bro.  P.   C,  (Toml.  Michigan  Stat».  1881,  44  5527,  ei  leqi 

I  131,  146;  Hay  V.  Earl  of  Coventrj',  Minneiola  Gen,  Sts.  1S91,  44  3973-3995. 

.  R..  83;  and  Brudenwell  v.  EIwcb,  Wiiconsii;    Sayborn    and    Berryman, 

^ast   443, — CBies  which  are  all  dU-  Ann.  Stats.,  tftf  2038-2063. 

Bed  in  Law  Quarterly,  October,  1S90,  The  same  provision  is   found   In    the 

-418.     The  main  reliance  of  the  op-  Indiaita  Rev.  St«.  1876,  ch.  82,  4  40. 

ite  side  is  ■  remark  of  Mr.  Sugden's  For  Pettnsyliiania  and  Matsachnselii 

"ole  V.  Sewall,  4  D.  &  W.  i.  (where  the  common  law  rule  obtains), 

Vriter*  In  tavorofthe  Rule  against  sec  Coggins' Appeal,  33  W.  N.C.  (Pa.) 

petuitiei  ■■  applying  to   contingent  106;  Odell  -v.  Odcll,  92  Mass.  1 ;  Blake 

laindeni,  are;     Feame,  Conl.  Rem.  v.   Denier,  66   Maas.    sjg;  Brattle  Sq. 

;     3    Preston    Ab.    148,    166.    168;  Church  r.  Grant,  69  Msaa.   14I;  Smith 

irman,  Wills  (4th  Ed.).  279;  Lewis,  v.  Harrington,  86   Mass.  j66;  Fosdlck 

p.   408-436;    Marsden'i  Perp.    166;  v.  Fosdlck,  88   Mass.  41;  Otis   v.   Mc- 

ij's   Perp.    139.      Centra,  are  Wil-.  Lellan.  95  Mass.  339;  Smith's  Appeal, 

ns'  Real  Prop.;  Challis'  Real  Prop.;  88  Pa.  St.  492. 

U    Prop.   Commisfiionera,    3d      Rep.  S.  SeeGrayi 

.  See  the   sUtutory    rule    in    New  I^wis'Perp.M  .       ^ 

rk,  Michigan,  Wiiconiin  and  Min-  a  Hare  344, 374:  Ttirvin  v.  Newcome.  3 

Ota.  K.  &  J.  16,  19.    See  infra,  this  Utle  Re- 

a  Nt-m    York  the  statute    (11    Rev.  venionary  InUreiU.     For    a    discuB- 

.  73],  i)  reads  BtJ  16:  "A contingent  sion   of     conditional    fees    simple     In 

ildnder  in  fee  may  be   created   on  ■  Sonth  Carolina  and  In   Ptnniylvania, 

jr  remainder  in  fee,  to  take  effect  in  see  Gray  on  Perp.  4  455,  p.  14-10. 

event  that  the  persona  to  whom  the  B.  See  Sufra,  this  title,  Ptrfost. 

t    remainder    is    limited,    shall   die  4.  This,  together  with  the  other  riehU 

ier  the  age  of  twenty-one  vears,  or  here   mentioned,   will   be  discussed  at 

>n   any  other  contingency,  by  which  length  In  their  reepective  places  below. 

estate  of  such  persons  may  be  de-  Gray  treats  this  question  thoroughly  in 

mined   before  they  attain  tbeir  full  44  >99~3ti-      English   cases   enforcing 
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chained,*  or  a  right  of  entry  attached  to  a  lease  for  years.*  Th< 
province  of  the  Rule  is>confined  to  rights  in  property ;  it  does  not 
include  personal  obligations  as  such.  The  boundary  of  thi: 
province  touches  on  one  side  on  rights  which  are  merely  rcmedie: 
for  the  enforcement  of  an  obligation,  such  as  distraint  and  entry  ; 
on  another  side  arc  rights  which  are  vested.  A  discussion  of  both 
distinctions  will  be  found  further  on.'  There  is  no  reason  why 
incorporeal  hereditaments,  as  easements,  should  not  be  governed 
by  the  Rule.  But  in  the  absence  of  decisions,  it  remains  debat- 
able with  the  authorities.* 

The  Rule  against  Perpetuities  applies  to  Chattels  Real  and 
Personal.  It  was  almost  exclusively  in  connection  with  the 
former  that  the  Rule  was  evolved.  While  the  rules  of  hmitation 
of  the  common  law  forbidding  the  creation  in  futuro  of  freehold 
estates  in  realty  never  applied  here,  yet  there  were  other  peculiar 
restrictions  on  the  alienation  of  personalty,  whose  removal  made 
a  rule  gainst  remoteness  necessary.*    To-day  the  only  remaining 

the  Rule  are;     tn  re  Maclea^,  L.  R.,  41  C.  &  N.  vjj.      That  a  covenant  for 

10  Eq.  186;  Dunn  v.  Flood,  aj  Ch.   D.  perpetual    renewal  cannot  be  too    rv- 

639.     See  Marsdcn's  Perp.    4,  5.     But  mote  Ii  seen   in  London,  S.   W.  R.  & 

contra,  ChalU*'  Real  Prop.  151-154.  Co.   v.   Gorum,    jo   Ch.   D.   563,   and 

In  the   United  Stalei  the  ibKnce  of  ChallU'  Real  Prop,  151.       But    contra 

mention  of  the  Rule  In  man;  caiea  IB  the  tee  Morrison  v.  KosBignol,  sJ^al.  64! 

itrongest   reason   for  not  appljring   it.  See  aUo  Syms    v.  Mayor,  18  Jones   & 

See    French    v.   Old   South    Soc,  106  Sp.  (N.  Y.)  286.     See  Gray  on  Perp    & 

Mass.  479;  Tobey  ti.  Moore,  130  Mass.  330. 

448;  Brattle  Sq.  Church  Ti.Granl,  3  Gray  As  to  an  equitable  right  In  property 

(MasB.)  143.148;  HuVitv.  Wright,  47  N.  enforceable  by  the  obligee  by  a   decree 

H.  396;  Lawe   v.   Hyde,  39  Wis.  345.  for  specific   performance,  see   London 


See   also  Giles  v.  Boston   Society,   10  S.  W,  R.  v.  Gomm,  30  Ch.  D.  563 

Allen  (Mass.)  335;  Gray  on  Perp.',  431 1,  For  the  distinction  between  the  cr„ 

1.  Being  a  mere  remedy,  not  a  right  tion  of  an  obligation  and  the  transfer  of 

In  property,  it  cannot   be  too   remote,  an  obligation  when   created,  tee  Grar 

See  Maraden's  Perp.,  7,  15,  148;  Gray's  on  Perp.  $  ^39,  n.  3. 

Rule  against  Perp.,  4303;  Lewis"  Perp.  1.  The  discussion  tt,  of  course,  con- 

618,619.    This  would  apply  in  the  case  fined   to   the  creation  of  easements  is 

ofa  rent -charge.  See  Gllbertson  v.  Rich-  future  since   the  common   law  rule   of 

■rds.  4  H.  a  N.   377.     Olherwiseina  limitation  forbids  the  granting/. /•/,(« 

cate  as  explained  in  the  next  note.  of  an  existing  incorporeal  heredlUment, 

a.  The  right  of  entry  is  excluded  from  just  as  a  similar  rule  forbids  the  Kr«nt- 

the  Rule  for  an  entirely  different  reason  Ing   of  a    remainder    or   a   teyeVsion 

from  that   of  the  last   note—.",  t.,  that  Challis'  Real  Prop.  87,  88.  i  Prest  Est 

the  right  !B  a  vested  interest,  incident  317,  319;  Gray's  Rule  against  Perp    « 

to  the  reversion.    See  Gray  on  Perp.,  ^  17.                                                           "^    ' 

303;  Marsden  on  Perp.  ,7;  but  see  Roe  Mr.  Grar  argues   with   the   majority 

d.  Hunter  v.  Galliers,  i  T.  R.  133,  140.  of  authorities  ft>r  the  operation   of  the 

•.See     infra,     this     title,     Jiigkli  Rule  with  a  potsible  exception  of  renu, 

Affected    by   Ike   Rule,    Remainders;  considered    as    obligations     .  He   cites 

Contractual  RigkU.    See  Gray's  Perp,,  Lei^is'  Perp.  ch.  39;  Gilbert's  Rents  so. 

*4  3*9.  330.   *73  ".  3t6.   "('"g  Walsh  60;   Feame   Cont.   Rem.   519,  Butler^ 

V,    Secretary   of  State   for    India,    10  note;  Gilbert's  Uses  175  n.;  i  Sand  Uses 

L.   C.    367;     Challis'   Real    Prop.,  303-305.    Contra,  Martden's,  Perp.  jo. 


•SO.  34'.   3S'.   353;     Marsden's    Perp.     See  London  S.  W.  R.  Co.  f.  Gomi 
"     36;     Aspden    f.    Leddon,    i     Ei.     Ch.  D.  <;63,  58.;.     See  also    " 
496;  Morgan  r.  Davev,  1  Cab.  U  El.     v.  Richards,  4  H.  &  N   377 


S 


It  chargi,  with  right  of        5.  The  cases   in   which  the   validity 
dUtralnt,  see   Gilberlson   v.   Richards,     (or  indestructibility)  of  an   eiecutorr 
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restriction  is  that  which  forbids  a  gift  {inter  vivos)  of  a  future  in> 
tfrest  in  personalty.*  It  is  probable  that  even  at  the  common 
iw  a  leasehold  may  be  granted  (as  it  may  be  devised)  after  the 
'ft  to  another  for  life,*  At  any  rate  it  can  be  done  by  way  of 
ust. 
Ohattels  personal,  it  is  safe  to  say,  may  also  be  bequeathed  over 
fter  a  bequest  for  life,  both  in  England  and  the  United  States.* 
•inally,  personal  property  may  be  limited  by  deed  td  vest  in/uturo 
n  every  jurisdiction  except  North  Carolina.'^  In  several  of  the 
Unitrei  States,  where  statutes  against  perpetuities  refer  to  real 
estate  only,  the  question  arises  whether  the  statute  abrogates  the  ' 
common  law  rule  entirely,  leaving  the  alienation  of  personal 
property  free  from  all  restraint  in  regard  to  remoteness,' 

That  the  Rule  applies  to  equitable  estates  there  is  no  doubt, 
V/hether  equitable  interests  can  be  contingent  remainders,  with 
tke  character  of  legal  contingent  remainders,  is  important  in  a 
discussion  of  perpetuities,  since  a  future  interest  limited  after  a 
life-estate  to  one  in  being,  must,  as  a  legal  remainder,  vest  imme- 
diately on  the  determination  of  the  preceding  estate,  and  cannot, 
therefore,  be  too  remote,  while,  as  a  conditional  limitation,  it  may 
be  too  remote.*     The  same  difference  which  exists  between  the 
law  of  England  and  that  of  the  United  Stales  in  regard  to  right  of 
entry  for  breach  of  condition  in  a  conveyance  in  fee,  would,  by 
analogy,  exclude  resulting   trusts  in  the  United  States  from  the 
sphere  of  the  Rule.    The  question  has,  however,  never  been  ex- 
pressly decided.' 

•Ifviit  of  ■  term  after  a  devise  forlife  In  Dodge  v.  Williams,  46   Wis.  71, 

«u  egUblished,  are  the  famous  Man-  the  Eogllih  rule  was  distinctly  held  to 

!,'°g'>Cue  (8C0.94  b)and   Limpet's  be  abrogated.      The   point  was,   how- 

'-•»{ioCo.  46h),    The  development  ever,  not  deemed  to    be    necessary   to 

of  exMutorj  estates  in  personalty,  ■«  the  decision.     The  correctness   of  the 

It  ia  closely  interwoven  with  the   his-  position  was  doubted  in   De  Wolf  v. 

tisn  of  the   Rule  against  Perpetuities,  Lawson,  61  Wis.  474.     But  it  seems  to 

it  described  very  clearly  by   Professor  be  the  settled  Jaw.     See  Ford  v.  Ford, 

Gray  in  his  chapter  on   Origin   and  70  Wis.  19. 

Hiitory.  See  also  Toms  v.  WillIamH,4i  Mich. 

1.  Delivery    b    necesMt?     for    the  573.     In  Williamson  i..  Hall,  10  Am, 

gift  of  personal   property.      Ward   v.  Law    Reg.,     N.   S,   466,    it   was   held 

Turner,  1  Ves.  Jr.  431,  44a.  that  personal  property  maj  be  limited 

1  Wright  i>,  Cartwright,  I  Burr.  iSj.  over  by  way  of  eiecutorj  bequest  after 

SeeGrEy'iRuleaeainstPerp.,  4471-76.  the  determination  of   a   life  estate   in 

»■  The  authorities   are   discussed   in  like  manner  and  to  the  same  extent  as 

Gray  on  Perp.,  %tj  77-86.  A  single  deci-  real  estate. 

lion  to  the  contrary  in  t^icllBittd  States  •.  See  Marsd en's  Perp.  169,  AbbUs  v. 

iiHonieri/.Shelton,3Met.CMass.)  194,  Burney,   17   Ch.   D,   i\\\    Hopkins   -o. 

which  leave*  the   state  of  the  law   in  Hopkins,   West  606.     See  also  Roe  v. 

Unaiackuitlti  on  the  question   some-  Bnggs,    16  East  406,  ^13.    See  Gray  on 

what  doubtful.                           '  Perp.  44  315,  326;    Blasgrove  v.  Han- 

*.  Hunt  I-.  Davla,  3   Dev.  &  B.  (N.  cock,  16  Sim.  371  ;  Bull  v.   Prltchard,5 

Car.)  4j;  Harrell   -v.  Davis,   8   Jones  Hare  567.  The  most  general  view  Is,  no 

(N,  Car.)   3sg;  Gray  on  Perp.  4  91.  doubt,  the  constniction  of  all  equitable 

B  The  States  in  which  the  question  remainders,  so-called,  as  executory  tim- 

oui  arise  are  'Michigan,     Wiicomin,  itations. 

Uinntsola  and  0*10.  T.  See   Gray  on    Perp.    J    317.    See 
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ChaVitable  trusts,  which  are  commonly  supposed  to  be  an  ex 
ccption  to  the  rul^,  are  so  only  in  a  limited  sense.  They  will  bi 
discussed  separately  at  the  end  of  this  article.* 

(/)  Application. — In  its  application  the  Rule  appears  strik 
ingly  as  designed,  not  to  construe  and  carry  into  effect  the  impliec 
intentions  of  the  testator,  but  as  a  device  to  curtail  the  final  dis 
position  of  property,  in  so  far  as  the  owner  is  tempted  to  cause  ai 
abeyance  of  the  ultimate  ownership,  to  the  disadvantage  of  genera 
interchange.*  It  would  be  inconsistent  with  its  purpose  as  a  re 
straint  on  the  right  of  disposition,  to  import  it  into  the  intention: 
of  the  testator.  These  must,  therefore,  be  first  determined,  am 
then  the  Rule  applied.* 

Eaiterbrooke    v.     TIlDnghait,  5   Gray  either  iucccMirelj  or  m  tenant!  fn  com 

(Mara.)  17;  Daniel  ii.Jackoway,  Freem.  mon  with  crou- remainder!,  the  unbon 

Ch.  (Mill.)  59.  person  takei  an  estate  tall  male." 

1.  In  so  far  a.%  they  may  not  be  ere-  Ai  regards  iti  application  to  a   per 

•led  beyond  the   period   of  the   Rule,  petual  series  ontre  eitatea,  see  MandcJ 

thy  are  not  an  exception.  on  Perp.  373;  Gray  on  Perp.  t)  651. 

See     infra,     this    title,    CkaritabU  But    the   piinclple    that    the  Rul 

Trusts.  agalnil  Perpetuities  ii  not  applied  ii 

>,  It  cannot  be  !aid   that   ihe  Rule  the  construction  of  a   limitation,  doe 

exist!  for  the  beneGtof  the  ultimate  re-  not  forbid  its  consideration  when   th 

maindermtm,    since    he  cannot    claim  terms  ol  the   limitation  are  in  them 

more  than  the  testator  chooses  to  give  selves  ambiguous.     Where  s  limitatioi 

him.  is  Dot  necessarily  hostile  to  the  Rule 

S.    Important  cases  on  this  point  are  there  ii  no  reason  why  theRuIeshoul 

Dungannon  v.  Smith,   13  CI.  &  F.  546;  be  presumed  not  to  have  existed-in  th 

Speakman  v.  Speakman,  S    Hare  iSo;  mind  of  the  testator.     Marsden  Pcrf 

Catlin  V.  Brown,  1 1  Hare  372,  and  oth-  ao8 ;  Gosling  -v.  Gosling,  5  Jur.,  N.  E 

ers.     See  Gray's   Rule  Against   Perp.;  910. 

ch.   19;    Mareden'i,   Perp.  ch.  4.     But,  See   Gray    on    Perp.  \  633,  citing 

7Hlra,   Buchanan  17.   Schulderman,  11  Thelusson   v.  Woodford,   4  Ves.  33; 

>n  150.  31 J ;    Peaks  v.    Moseley,  5  Ap.  Case 

s  principle,  of  the  application  of  714,  719;  Butler  f.  Butler,  3  Barb.   Ch 

the   Rule   to  the  instruments   creating  (N.  Y.)  304,  310;  Post  v.  Hover,-33  N 

the  limitations,  is  far   from   being  free  Y.  593;    Du   Bois   v.   Ray,   35  N.   Y 

from    exceptions.     Chief  among  them  163;  Wolfs   Estate,   9  W.   N.C.(Pa. 

Is    the  doctrine    of    cj/     frta,     which  360;   Hancock  i>.  Butler,  ji  Tex.  804 

may,      however,      be      considered     as  806. 

an      independent    rule    of     limitation  In  Nrtu  York,  where  the  arbitrar' 

at   ,  common     law.      For    the*  lajter  period  fixed  by  statute,  together  witi 

Tlew,  see  Challls  on  Real  Prop.  91,  159,  the  narrow  wording  of  the  purpose  o 

160;  Fearne  Cant.    Rem.  1.  i6j.  For  a  the  Rule,  has  greatly  increased  the  dif 

discussion  of  the  coies  Humbertsun  o.  ficulty  of  i/ustainlng   wills,  Ibe  court 

Humbertaon  (t  P.  W.  331)  and  Money-  have  established  a  policy  of  construe 

penny  ».Dering(  16  M.  &  W.  418,  4J8),  tton  almost  diametrically   opposed    t< 

see  Marsden's    Perp.    369.       See    also  the  common   rule.     In  Tiers  v.  Tiers 

Sugden  on  Powers.  (8th  ed.)   49S.   The  98  N.  Y.  568,  it  was  said  :  "  It  is  quiti 

'definition  given  by  Gray.'s  Perp.,  4  643,  evident  that  the  ulterior,  contingen 

where  he  logins  a  lengthy  consideration  limitation  is  quite  separable   from  thi 

or  the  doctrine.  Is,   "When  land  is  de-  primary  trust,  and  merely  Incidental 

vised  toanunborn person forlire.rematn-  Its  only  purpose  being  to  provide  fci 

der  to  his  children  in  tail,  either  succes-  a  contingency  which  may  never  arise 

lively  or  as  tenant!  in  common  with  and  the  failure  of  that  provision  woult 

cross- remainders,    the    unborn   person  not  affect  the  general  scheme  of  thi 

takes  an  estate  tall,   and  when  land  is  testatrix.     In   such   cases   the   rule   1 

devised   to   an  unborn  person   for  lire,  quite  well  settled  that  ap  ulterior  limit 

remainder    to   bis    sons    in  tail   male,  ation,  though  invalid,  will  not   be  al 
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le  essential  requirement  is  that  the  limitation  be  such  that  it 
at  possibly  take  effect  beyond  the  prescribed  period.  But  a 
ition  is  not  void  merely  because  it  will  not  certainly  take 
I  within  the  period,  since  a  valid  limitation  might  be  one 
[i  must  take  effect  either  within  the  period  or  not  at  all.' 
n  the  period  of  limitation  is  in  itself  too  remote,  but  the 
-c  of  the  interest  is  such  that  the  limitation  cannot  fall 
nd  the  period,  the  Rule,  it  seems,  is  liberally  applied.'  And, 
neral,  facts,  existing  at  the  time  of  the  creation  of  the  limita- 
which,  if  allowed  to  measure  the  period,  will  bring  it  within 
lule,  will  be  taken  into  account. 

t  such  a  fact  as  that  a  woman  is  past  the  age  of  child-bearing, 
it  seems,  not  be  considered  where  the  possibility  of  her 
ig  children  after  the  creation  of  the  limitation  would  render 
the  limitation.^  Of  course  events  subsequent  to  the  opera- 
of  the  instrument  creating  the  limitations,  can  never  cure  a 
ation  originally  invalid.* 

here  a  limitation  of  property  is  made  in  the  exercise  of  a 
T,  the  period  within  which  the  limitation  must  fall  is  reck- 
from  the  (Jate  of  the  instrument  creating  the  power.  But 
cception  to  the  principle  under  discussion  appears  in  so  far  as 
xeation  of  a  power  is  not  void'merely  because  its  terms  per- 
m  exercise  creating  a  limitation  which  is  void  for  remoteness.' 
[fther,  the  Rule  is  construed  in  a  practical  spirit  so  far  as 
lical  expression  is  concerned.  Thus  a  bequest  of  the  rents 
operty  to  a  person  and  his  heirs  forever,  is  a  devise  of  the 
implc,  to  which  the  Rule  does  not  apply.  The  same  is  true  of 
ncome  of  personalty  or  of  a  trust  to  pay  the  income  of  rents.* 

1  to  invalidate  the  primtrj  dlspo-  Perp.  68;  Gray's  Perp,  §4  115,  315  a. 

of  the  will,  but  will  be  cut  ofF  in  Contra,  Cooper  v.  Laroche,  17  Ch.  O. 

iM  of  a  trust,  which  i»  not  an  en-  366;  ChalUg'  Real  Prop.   ijj. 

,  u  well  BE  in  the  case  of  a  limit-  4.  ChailiB'  Real  Prop.  155. 

of  a  legal  estate."  Itistancea     of    this    are    numerous. 

Harrison  v.  HarrlBon,  36  N.  Y.  Some  will  be   found   infra,   this  title. 

Henderson  t.  Henderson,  113  N.  I.imilalioms  to  Clatira.     Such  are  be- 

,    The  application  of  the  Rule  In  quests  to  the  children  of   a  peivun  in 

riirt,   which   is   quite  separate  being  who    shall    attain    the    aee    of 

that  of  the  common  role,  will  be  twenty-five.      If  no  child  were  living 

ally  consider^   infra,   thii   title  at  the  age  of  twenty-five  at  the  testator's 

itodenl   Syttrm     of  New    Tork,  death,  the  bequest  would  be  inevitably 

,  bad.     The  iimitatiOQ  is  valid  whereby 

^  Cballlt'   Real   Property   i4fi.  the  existence  of  such  a  child,  the  class 

farsden's,Perp.  34,mentioningan  I*  ascertained    when    the    instrument 

pie  of  a  limitation  of  leatehotda  which  creates  the  limitation  goes  into 

f  twenty  years  to  run  to  the  first  effect, 

A,    a    bachelor,    who    attains  See  Plcken  w.  Matthews,  10  Ch.   D. 

^-one  years,   has    doubts  of  the  a&t;  4S  L.  J.,  Ch.  150;  Maraden's  Perp. 

Ity,  where    there   is  no   express  68. 

so  confining  the  limiUtlon  to  the  B.   See   infra,   thia     title,    Povtri, 

d.    See  MUesv.  Harford,  IS  Ch.  Gray's  Perp,  ch.  ij;    Marsden's  Perp. 

Lee  V.  Audler,  1  Ves.  365 ;  /•  re        See  Collins  v.  Foley,  3  Md.  158. 
r'sTrusto,L.I.,Cb.350;Marsdeo'B        6.  Marsden'sPerp.  j6;  Doev.Goidin 
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2.  Sight!  Ail^otod  by  th«  Hnle— (a;)  Remainders — (i)  Vested.— 
Vested  interests  are  not  subject  to  the  Rule  against  Perpetui 
ties  ;  those  only  being  affected  which,  contingent  at  their  creation 
may  become  vested  at  a  future  time.*  The  distinction  of  sucl 
interests  as  come  within  the  Rule  by  reason  of  their  contingeni 
character,  from  those  which  do  not,  is  a  question  with  which  : 
discussion  of  the  Rule  has,  strictly  speaking,  nothing  to  do.  Bui 
a  clear  view  of  the  working  of  the  Rule  involves  necessarily  at 
exact  knowledge  of  the  rights  and  interests  within  its  sphere 
This  can  be  gained  of  contingent  interests  only  by  adistinct  sepa 
ration  from  those  which  are  not  contingent. 

The  term  "vested"  is  not  confined  to  common  law  estates  ir 
realty  ;  it  applies  also  to  equitable  interests,  and  interests  in  per 
sonalty.  It  is  convenient,  however,  to  frame  a  definition  appli 
cable  to  legal  estates,  and  to  construe  other  interests  by  analogy 
as  if  they  were  legal.-  A  remainder  is  said  to  be  vested  in  a  per 
son,  when  that  person  has  an  indefeasible  right  of  enjoyment  im- 
mediately upon  the  determination  of  the  preceding  particulat 
estate,  whenever  this  may  occur ;  provided  only  the  remainder  be 
not  itself  determined  by  its  own  limitation.*  Where  there  is  an 
estate  to  A  for  life,  remainder  to  B  for  life,  the  chance  that  fi 

V.  Lakem&n,  i  B.  &  Ad.  30;  Adam-  actual  coming  Into  poueision  It  there- 
ton  v.  Armltage,  19  Vei,  415,419.  by  accelerated.  Graj  pointa  out  the 
1.  Where  a  vested  intereat  comes  In-  abuse  which  mav  uodoubtedlj  be  made 
to  posseaalon  after  a  particular  Intereit  at  such  iimitationa,  and  luggesta  the 
which  may  be  determined  by  a  contin-  prohibition,  by  legislation,  of  long  lea*e- 
gencv  at  a  time  bevond  the  period  of  -holds,  such  as  exist  In  Alabama  (Rev. 
the  Rule  agalniil  t>erpetul ties,  though  Code  (1876),  1/  1190).  Gray's  Rule 
on  principle  the  Rule  doe*  not  apply,  Agaln«t  Perpetuities,  ^  110;  Gray's  Re- 
yet  (he  vested  interest   has   been  held  strainti  on  Alienation,  ^  ic         " 


void  for  remoteness.     Such  a  case  was,  cussion  of  vested  Interests  afler  contln- 

that   of   Donohue  v.  McNIchoF,  61  Pa.  gent  Interests,  void  for  remoteness,  aee 

73,   where  the    testatrix   devised  alter  infra,  this  title,  Effect  of  I,imUationi 

the  death  of  her  son's  lawful  Issue,  un-  i^oid for  Remolentii  on  Prior  and  Smh- 

bom,  at  her  death,  all  her  estate  to  her  iiqaent  LimHatioms. 

lawful   heirs,  their    heirs    and   assigns  In   New   York,    where   the  Rule  It 

forever.    The  result  of  the  decision  was,  quite  distinct  from   the   c 


howeveri  the  tame  as  If  the  devite  had  vested  Intereati   may,  it   seems,  be  void 

been  sustained.  That  a  remainder  after  in  so  far  aa  there  Is  an  undue  'Sutpen- 

aleaaefor  nine  hundredand  ninety-nine  tion  of  the   absolute   power  of  allena- 

years  Is  not  void   for   remoteness,  was  tlon."     See   Henderson  v.  Hendereon, 

expressly    decided     In    Todhunter     v.  46  Hun.  (N.  Y.)  509;  reverted  1 13  N  Y. 

D.  M.  I.  &  M.  R.  Co.,  58  Iowa  305.  1.  Sefc  infra,  this  title.  Statutory  Fro- 

The  Rule,  there  considered,  Is  statuto-  vitidkj  I'a  ikt  United  Slate). 
Ty,being  worded  after  the  New  York        I,  The   ImporUnt  elements  are:  cer- 

■Utute:  "Every  disposition  of  property  talnty  of  the  contingency,  on  which  the 

Is   void   which    suspends   the  absolute  Interest  is  limited  to  come  Into  possei- 

power  of  controlling  the    same    for  a  slon,   and   certainty  of  the   person  who 


longer  period  than   .    .   .      lo-ua   Code,     will  enjoy  the  possession.     See   Feame 

I  ..,„      o—  'o  the  tame  effect,  Toms     Cont.  Rem,  1,3.    Other  definitions,  mi 

1  Mich.  552,  571.  terlally  to  the  same  effect,  are  those  a 


i    IQ30. 

V.   WiUia 


There  is   no  theoretical  reason  why,  Gray's    Rule   against   Perp.,   J    lOi;   4 

where  a  particular  estate  is  determin-  Kent'sCom.  (i2Chcd.)  J03,  note  1.  See6 

able  by  acontingency  before  its  natural  Alb.  L.  J.  361. 

limit,  the  succeeding  vetted  remainder  The  tact  that  the  preceding  estate  is 

should    be    void,    merely   because    its  suih  that   It   must  be  certain  to  deter- 
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die  before  A  does  not  affect  the  certainty  of  his  right  of  en- 
lent  of  an  estate  for  life.' 

It  there  is  a  class  of  so-called  vested  remainder^  which  are 
ngent  in  character  not  only  as  regards  the  actual  enjoyment, 
ilso  as  regards  the  right  of  enjoyment.  They  are  favored 
the  name  "vested"  only  by  reason  of  the  absence  of  the  con- 
n  in  the  words  which  create  them  ;  a  divesting  clause  being 
d  after  what,  alone,  would  give  a  vested  remainder.^  It  must 
membered  that  the  Rule  against  Perpetuities  is  practical  in 
orking;  that  it  attacks  all  future  interests  contingent  as  to 
ight  of  enjoyment  beyond  a  certain  period,  and  that  it  does 
pare  interests  which  hide  their  contingency  under  the  guise 
;erm  arbitrarily  applied.     The  word  "vested,"  when  it  is  ap- 

to  future  interests  which  are  subject  to  be  divested,  exists 
7  for  purposes  entirely  foreign  to  the  question  of  remoteness. 
ch  cases  interests  are  said  to  vest  at  a  period  before  the  time 

they  might  be  divested,  in  order  to  carry  out  the  intention 
e  testator  as  to  transmission,  or  as  to  the  enjoyment  of  inter- 
ate  income.  It  is  submitted  then,  that  within  the  meaning 
z  Rule  against  Perpetuities,  this  notion  of  a  contingent  vested 


>iinition  of  voted  legal  interetiE.  v.  T«bor,  41  N,  H.  511 
nmon  law  every  particular  estate  The  term  "vesled  Is  not  equivalent 
I  out  of  a  fee  is,  in  theory,  certain  to  descendible,  because  vested  remain- 
ing determined.  And  <o  a  re-  ders  arc  frequently  to  a  person  for  life, 
er  after  an  estate  tail  is   strictly  a  and  descendible  estate  may   be  contin- 

remainder;    for,   says     Fearne  gent. 

.  Rem.  a,  102),  "thoueh  It  is  en-  3.  The  law  having  once  for  all  dis- 

incertaln  when  it  will  happen, It  is  regarded   natural  distinctions  tn  condi- 

ered  certain  to  happen  some  time  tiona  precedent  and    subsequent,    calls 

;r."  For  practical   purposes  every  interests  vested  which  may  never  come 

liar  estate  "^ay,  when  applied  in  inlo  poBGCssion  at  all.     Hence  no  other 

;y  to  estates   other  than  those   of  than  an  arbitrary  limitation  of  the  term 

jn  law,  be  considered  to  mean  an  "vested"  ca,n  be  pcMsible.     Thus   a   re- 

it  certain  to  be  determined.     For  mainder  to  a  person  afler  a   life   estate, 

linder  after  the  only  estate  which  but  if  be  should  die  before  the  termina- 

certain,   an    estate   tail,  is    not  tion    of    the     life   estate,   to    another 

d   by   the   Rule  against    Perpe-  person  and  his  heirs,  would   still  be  a 

for  a  separate  reason:   because  vested  estate. 

destructible  Interest    See,  Jx/fo,  The  common  case  where  the   word- 

le.  Origtm.  ing  of  the  limitBtiondetermines  whether 

definitbn  o(  a  leading   Maua-  It  Is  vested  or  contingent   is   an  estate 

is  case,  emphasizes  eipressly  this  to  one  for  life,  remainder  to  such  of  his 

te  in  the   particular   estate,  that  children  as  shall  be  living  at  his  death, 

it   "determine   by   an   event  that  where   It  is    contingent,   or   an   estate 

inavoldablj  happen  by  the  elHux  to    one     for      life,    remainder    to    his 

,e."     Blanchard   *.  Blanchard,  i  children,  but   If  any  child  dies  before 

(Mass.)  ^^^.  See  Doe,  Lessee  of  the   termination   of  the   life  estate,  his 

V.   Considine,  6   Wall.    (U.   S.)  share  to  go  to  the  survivors,— where  the 
remainder  la  vested.  See  Gravon  Perp. 

heonlycascswhlch.dlfTeringfrom  J  108,  n.  a;  Coggins'    Appeal,    124   Pa. 

ccpted  doctrine,  hold   to   a  strict  34;    De   La*«us  v.  Gatewood,  71   Mo. 

jction  of  "contingent"   interests  371. 

decisions  of  the  Supreme  Court  In     Henderson     *.     Henderson,     46 

'  Hamtikirt.     They   stand  ab-  Hun      (N.      Y.)      509,     rtvtrstd     In 

-        —  "    "            »ft«r    k    clause,     "I 
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interest  does  not  exist.'  But  when  the  question  arises  of  the  ap 
pHcation  of  the  Rule  to  such  interests  the  distinction  does  bf  conn 
important.  The  general  rule  seems  to  be,  whel-e  a  remainder  i: 
such  that  it  must  vest  within- the  legal  period,  but  by  a  subse 
quent  clause  it  is  liable  to  be  divested  at  a  time  beyond  the  lega 
period,  the  latter  clause  is  void,  and  the  remainder  vests  absoluteh 
by  the  first  clause* 

It  is  essential  to  the  conception  of  the  term,  that  the  de6nitioi 
do  not  omit  the  person  in  whom  the  estate  vests.  The  omissioi 
of  a  fixed  person  in  the  idea  of  "vesting"  leads  to  a  definitioi 
which  is  found  in  many  decisions  in  the  United  States,  viz:  a  re 
mainder  is  vested  at  any  time,  if  there  is,  at  that  time,  a  persoi 
who  would  come  into  possession  if  the  preceding  particular  estati 
should  then  be  determined.* 

While  this  specious  definition  is  found  in  many  decisions,  it: 
actual  effect  in  changing  the  common  distinction  is  confined  t< 


do  hereb/  give,  etc.,  to  each  of  1117  said 
children  the  ihare  or  portion  of  mj' 
eaCate."  to  be  partitioned  within  a  period 
of  live  jear*  after  the  CeBtator's  death, 
there  ia  a  subsequent  clause;  "Pro- 
vided, that  if  any  ol  ray  children  shall 
die  leaving  issue,  then  the  child  or 
children  (who  ehati  be  living  at  the  time 
of  such  partition)  of  such  deceased  child 
of  mine,  ehall  take  and  have  the  share 
or  portion  which  the  parent  would  have 
taken  if  living."  The  court  held  that 
"the  interest  in  the  realty,  which 
vested  in  the  testator's  children  upon 
his  death,  was  liable  to  be  divested, 
under  the  provisions  of  the  will,  by 
death  before  partition  completed."  See 
Grav's  Perp.,  ^  108;  Blanchard  v.  Blan- 
chard,  I  Allen  (Mass.)  113;  Jeefers  v. 
Lampson,  to  Ohio  St.  1023;  Doe  v. 
Considine,  6  Wall.  (U.  S.)473. 

For  cases  where  the  wording  gives  a 
contingent  limitation,  see  Mergentha- 
ler"*  Estate,  15  W.  N.  C.  (Pa.)  441; 
Thompson  v.  Ludington,  i(u  Mass. 
193;  Alverson  v.  Randall,  13  R.  I.  71; 
Bouknight  -o.  Brown,  16  S.  Car.  155; 
Stephen  v.  Evans,  to  Ind.  39;  Peoria 
V.  Darst,  toi  III.  te6;  De  Lassus  v. 
Gatevrood,  71  Mo,  371. 

1.  See  Coggins'  Appeal,  J3  W.  N.  C. 
(Pa.)  106.  See  also  Henderson  t>.  Hen- 
derson, 46  Hun  (N.Y.)  509;  113  N.Y.I. 

a.  Stein/ra,  this  title,  UmilatioHs 
to  Clasits;  Coggins'  Appeal,  13  W.  N. 
C.  (Pa.)jo6;  M* Arthur  v.  Scott,  113 
U.  S.  340;  Gray  on  Perp.  ^^  178,  641. 

This  has,  at  first  sight,  a  strong  re- 
semblance to  a  transgression  of  the 
doctrine  which  forbids  importing  the 
Rule   against   Perpetuities     into     the 


construction  of  a  gift.  But  there  is  ni 
reason  why  (he  vesting  and  divestinj 
clauses  should  necessarily  be  construei 
as  a  wt\ole.  Where  separately  consid 
ered,  the  original  gift  is  absolute,  anc 
the  second  clause,  modifying  or  di- 
vesting it.  ia  void  for  remoteness,  the 
natural  effect  is  that  the  fir^t  claust 
receives  Its  full  effect.  But  the  viea 
is  not  arrived  at  by  a  constructjoi 
which  seeks  to  save  the  original  gif 
from  the  operation  of  the  Rule  agains 
Perpetuities.  See  Marsden's  Perp.  43 
178;  Wynne  -v.  Wynne,  i  Man.  &  Gr 
8.  14;  Ring  V.  Hardwlch,  3  B.  351 
Carver  -v.  Bowles,  a  Russ.  &  M.  301 
Gray's  Rule  against  Perp.,  }  373  witt 

See  also  Coggins'  Appeal,  33  W.  N 
C.  (Pa.)  106. 

See  contra,  HenderMin  v.  Hcnder 
son,  46  Hun  [N.  V.)  509,  reversed 
however.in  113N.  Y.  1. 

See  infra,  this   title,  Limilatioua  t- 

Qjjite  distinct  from  this  ia,  of  coarse 
the  law  which  rejects  on  the  grsund  o 
repug-nancy,  a  direction  to  pay  at  1 
future  time,  when   the   gift  has   beet 

Sreviously  given  absolutely.  Sei 
larsden'a  Perp.,  ch.  16,  106;  Gray'i 
Rule  agalnat  Perp.,  ch.  4. 

>.  The  definition  in  the  JV™  rori 
Rev.  Stat,  seems  in  one  sentenci 
to  adopt  this  view,  but  the  second  sen 
tencels:  "They  (future  estates)  are  con 
tingent,  whilst  the  person  to  whom,  o 
the  event  upon  which  they  are  limitec 
to  take  effect,  remains  uncertain." 

Chancellor  Kent,  in  his  Commenta 
ries,  is  the  undeaigaing  autbo^  of  mucl 
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very  few  jurisdictions.'      It  no  longer  exists  in  New   Yt?rk  as  the 
test  of  vested  remainders.* 

Future  interests,  other  than  remainders,  are  construed  as  to 
their  vested  or  contingent  character,  as  if  they  were  legal  remain- 
ders.' That  a  limitation  of  personal  property  over  after  a  life  es- 
tate is  vested,  there  can  be  no  doubt.*  "It  is  necessary  to  remem- 
,ber  that  an  estate  which  is  contingent  on  its  creation,  may  be  such 
that  it  must  become  vested  within  the  period  of  the  Rule.^ 


ol  this  misappreheiiBioii  where,  dilat- 
ing 00  the  distinction,  he  aa^s :  "  The 
present  capacity   of  taking   effect    in 

poiieMion — if  the  po»»eaaLon  were  to 
become  vacant — distinguishes  a  vested 
(romacontingent  remainder."  4  Kent's 
Com.  iSl. 


In  lUimoU,  in  the  case  of  Smith  v. 
West,  [03  III.  ,^32,  the  decision  is  un- 
doubtedly wrong,  In  so  far  as  it  con- 
strues a  vested  remainder  in  a  convev- 
ance  to  a  woman  of  a  life  estate,  re- 
mainder to  the  children  of  her  bodv, 
or  such  as  ma/  be  living  at  her  death, 
or  the  descendants  of  anyone  that  maj 
be  then  deceased. 

Equally  erroneous  is  the  decision  of 
the  Supreme  Co^rt  of  Alabama  In 
holding,    in  Kumpe   v.  Coont,  63  Ala. 


L  The  test  of  Chancellor  Kent, 
quoted  in  the  last  note,  is  found  in 
.very  many  American  decisions.  In 
most  of  them,  however,  it  does  not 
effect  a   Changs'    from    the    common 

Tiew,  that  there  must  be  more  than  a     ,,..  

"Certainty   of    the    happening  of    the  ried  woman  for  life,  "and  after  her  death 

e»enl — (.e^  an  ascertained  person  who  to  her  children  then   living."  that   the 

"ouid  take  at  any  point  of  time  if  the  children  take  a  vested  remainder. 

^«ot     had    happened    then.      There  a.  It  is  significant  that  while  both  of 

ibf'  t>e  the  certainty  of  the  coming  the  decisions  last  mentioned  in  the  pre- 

1.!?      possession     of     an    ascertained  ceding  note  are  based  on  early  detini- 

iir*"  (or  those  to  whom  his  interest  tions  in  Neiu  Tork,  later  cases  In   that 

*tid»),    provided    the     remainder  State  have  entirely  changed   the   orig- 

"%    not   then   been   destroyed   by  a  inal    interpretation     of    the    statutory 

^nd\tlon  subsequent.  distinction. 

the  Atasiaehutetli  Supreme  Court  The   Nevi    Tork  Statutes   (i    New 

lecogniied   this     test  in   the   case   of  Tort    Rev.   Stat,    yjl,    4     13)    read: 

Blanchard   v.    Blanchard      (i     Allen  "Future    estates   are    either   vested   or 

J27),   when     they    said,     "Where     a  contingent.     They   are    vested     wherf 

remainder  is  limited    to' take     effect  there  is  a  perM>n  in  being  who  would 

in     possession,    if     ever,    immediate-  have  an  immediate  right  to  the  posses- 

ly  upon  the  determination  of  a  partic-  sion  of  the  lands  upon  the  ceasing  of 

nlar  estate,  which  estate  is  to  deter-  the    intermediate  or    precedent  estate, 

mine  by  an  event  that  must  unavoida-  They  are  contingent,  whilst  the  person 

bly  happen  by  the  efflui  of  time,  the  to   whom,   or   the  event    upon   which 

remainder  vests  in  interest  as  soon  as  they  are  limited  to  take  effect,  remains 

the  remainderman    is   in  esse  and  aS'  uncertain."     The  doctrine  in  Moore  v. 

ctrtained,   provided   nothing   but   his  Llttel,    41   N.  Y.  66,  which   held  that 


ling 
death  before  the  deterrffli 
the  particular  estate  will  prevent  such 
remainder  from  vesting  in  possession." 
Doe,  Lessee  of  Poor  %>.  Coniidine,  6 
Wall.  (U.S.)  476.    TheU.S.  Supreme 
Court  quotes  lioth  definiti 
Kent    and   of    the    MassachaselU 
preme  Court,  as  if  they  were  rec< 
able.      In   the  same  way  the  ca 
leehn  ir.  Lampson  (10  Ohio  St. 
is  not   an  exception  to  the  true  defi- 
nition.    In  Cro«ll  V.  Shererd,  5  Wall. 
(U.S)iS8,  the  U.  S.  Supreme  Court 
undoubtedly    falls  into    the   error  of 
testing  the  vesting  by  a  supposed  pres- 
ent contingency. 


remainder  to   the  heirs   of  a 

living,  at  his  death,  was  vested,  has  been 

rejected  in  such  late  cases  as  Hetiessy 

V.     Patterson,  85   N.  Y.     103;    Purdy 

f.   Hoyt,  ga   N.'Y.  447;  and  especially 

that  of    the  late  case    of    Dana  v,  Murrav,  16 

til   Su-    N.   E.  Rep.  11  (1S90).     See  also  lieon- 

rconcil-    ard  f.  Burr,   18  N.  Y.  96-107;    Radley 

case  of     V.  Kuhn,  97  N.  Y.  16-34. 

>l)  a.  Gray  on  Perp,  1)1)  116, 117,105;  cit- 

ing Routledge  v.  Dorrll  a  Ves.  Jr.  357; 
Evans  u.  Walker.  3  Ch,  D.  iii;  Lorfng 
V.  Blake,  98  Mass.  it,y,  Bowditch  v.  An- 
drew. 8  Allen  (Mass.)  339. 
*.  Loring  V.  Blake,  ^Mass.  153. 
.    ^__.   __   n___      ,   ^^t.   '-.oridierst, 
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(2)  Contingent. — Contingent  remainders  are  subject  to  the  Rule 
against  Perpetuities.* 

{b)  Reversionary  Interests. — Possibilities  of  reverter,  as 
they  are  called,  must  be  separated  from  the  right  of  entry  after 
condition  broken,  the  former  being  a  reversionary  interest  coming 
into  possession  after  tlie>natural  determination  of  a  qualified  or 
determinable  fee,"  the  latter  a  contractual  right."  Whether  pos- 
sibilities of  reverter  exist  in  England,  since  the  statute  Quia  Emp^ 
tores,  is  uncertain,*  That  they  do  exist-in  the  United  Stales  where 
that  statute  is  not  in  force,  there  is  no  doubt.' 

In  none  of  the  cases  in  which  possibilities  of  reverter  have  been 
recognized,  has  the  question  of  remoteness  been  discussed.  It  is 
therefore,  impossible  to  say  how  the  question  would  be  treated  by 
the  courts  to-day.  It  must  be  remembered,  that  the  Rule  against 
Perpetuities  cannot  be  reconciled  with  the  feudal  theory  of  com- 
mon law  estates.  It  acts,  regardless  of  nice  conceits  based  upon 
the  fiction  of  a  seisin,  as  a  practical  rule  looking  only  to  actual 
contingency :  whether,  or  not,  a  future  estate  is  certain  ever  to 

Johnton,    18    Ch.   D.  441;    Mariden'i  poMtbilitlM  of   reverter  (Graj's  Rule 

Perp.  iSo.  igBlnst  Perp.,  ff  31-36)-      He  sustaina 

1.  See  tmfira,  \bi»  aae,  Sc9fa,  I.ewU,  hU  poakionwilh  such   authorities  sb: 

Perp,,    59a,    6ai;     Sanders'    Uki      Si  i  Sand.  Uiet    (5th  ed.)    loS;    Leake'a 

TniaU  197;  Real  Prop.  Commlasionen,  Land  Law  36,  note  d ;  Marsden'i  Perp. 

i  Rep.  19,   36;    Manden'a  Perp.     440;  71,  71;   Pollock'a  Land  Law,   113-115; 

raj   on   Perp.  44  183,  316.  See  Law  and  with  such  decisions  as  that  of   Sir 

Qyarlerly,  October  1890.    Contra,  Wi\.  George Jesael  in  Collier  i^.   Wallers,  L. 

Ifams'     Real    Prop.   (13th   ed.}    App.;  R.,  17    Eq.   151,    and    that    of    /«   re 

Chains'  Real  Prop,  i.^q,  161.  Machu,  ii  Ch.  D.  838. 

In  the  Uniitd  Sfafet  the  declalOTa  are  But  there  are  not  wanting  dicia  in 
unanimous.  See  list  of  ca^s  m/ra,  English  case,  assuming  the  Tsllilitj  of 
this  title,  .Sco^.  In  .Sut^/aix/ the  latest  qualified  fees,  notably  Pool  r.  Need- 
decisions  are  {,(--'-■-  ■  ■  ■■  ■  "  "  " 
finally  settling  th 
MItcFiell,  4a  Ch. 

Ch.  D.  85.       /■  re   tr6»t,   43   Ch.    t).        0.  That  they  eiist  in   Prnmsylvani 

346,151,36.  there  is    no    doubt.       See    Sheetz   i>. 

For  the  statutes  especially  Including  Fitiwater,  5  P».  St.  116  ;  Pennsylvania 

contingent      remalnden,    see     infra,  R.  Co.  v.  Parlce,  41  Pa.    St.  31 ;   Hen- 

tbis  title,  Scefe.  derson  v.  Hunter,  59  Pa.  St.  336;  First 

a.  This  is  often  called  a  "fee  simple  Methodist  Church   v.    Old  Columbia 

conditional,"     though  that  name  was  Co.,  14  *■  N.  C.  (Pb.)M9. 
confined,  before  the  statute   De  Denis,         In   South    Carolina,   estates   in   fee 

to  that    estate  which  became  by   the  slmpleconditlonai.initistrict scnse.ex 

sUtute  an   estate    Uil.     The    risk    of  ist(Jonesi>.Portell,Harp.  (S.Car.)93). 

confusion  with  an  estate  on  condition,  \-aFe»»iylvania».x>A\-n.Sout>i  Carolina 

with  right  of  entry  for  breach,   which  the  statute  ^uia   Emftorts  la  not  in 

is  mentioned  in  the  text,   is   a  further  force,  and  there  ia  therefore  no  reason 

reason  against  the   term,   "fee   simple  on  principleagainst  thevalidlty  of  pos- 

conditional."  sibilllies  of  reverter.     In  other  States 

>.  See  infra,  this  title,  Scofe;  Con-  the  same  reason  should  exclude  them 

tractnal  Right.  as  in  England.     In  Leonard  v.   Burr, 

*.  Mr.  Gr«y  argues  clearlr  that  the  18  N.  Y.   96,    however   they  are  ei- 

statute    ^nia    Bmf  lores,     m    ending  pressly  decided  to  be  valid, —"theouly 

tenure   between    the    grantor    of    an  weighty  case  reported  on  either  side  of 

estate  in  fee   simple   and  the   grantee,  the  Atlantic,"   says   Mr,    Gray,   f    41, 

made  impossible  determinable  fees  and  "since  the  passage  of  the  statuteof^nV* 
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into  possession.  It  has  no  regard  for  mere  nomenclature, 
se  of  such  a  term  as  "vested"  cannot  protect  an  estate, 

there  is  an  actual  unQertatnty  of  its  coming  into  possession, 
-emainder  after  an  estate  tail,  whether  it  is  called  vested  or 
igent,  is  removed  from  the  operation  of  the  Rule  only 
se  it  may  be  destroyed  by  the  tenant  in  tail.  As  to  all 
jonary  interests,  there  is  no  reason  why  the  Rule  should  not 
ictly  applied.  Rights  of  entry,  it  must  be  remembered,  are 
1  exception  here,  since  they  are  not  reversionary  rights.  The 
ct  of  escheat  is,  by  its  nature, ,ftn  exception,  and  the  only 
ition  to  the  operation  of  the  Rule  on  reversionary  interests. 
Basements. — It  is  difficult  to  discern  a  reason  for  omitting 
lents  and  other  rights,  less  than  ownership,  in  land  of  others, 
the  sphere  of  the  Rule  against  Perpetuities.  In  addition  to 
eason  affecting  reversionary  interests,  is  the  circumstance 
easements  can  at  common  law  be  transferred  in  future. 
rtheless  the  balance  of  authority  has  hitherto  excluded  them, 
her  with  other  similar  interests  in  land  (less  than  ownership) 
;d  by  contract.* 

Executory  Limitations. — It  is  to  the  clasS  of  interests  cre- 
>y  the  Statutes  of  Uses  and  of  Wills  that  the  Rule  against  Per- 
ties  applies  with  especial  fitness  (although  it  cannot,  correctly, 
id  to  have  been  invented  exclusively  with  a  view  to  their 
limitation).     The  special  reason  for  their  subjection  to  the 

is  their  independence  of  the  rules  of  limitation  at  the 
ion  law.  Thus,  there  is  no  bar  in  a  limitation  by  way  of 
o  the  creation  of  a  fee  upon  a  fee — what  is  commonly  called 
!ting  use ;  nor  to  the  creation  of  an  estate  in  fee  to  begin  in 
0  by  way  of  a  springing  use.  The  same  freedom  exists  in 
itions  by  will,  which  are  then  termed  executory  devises.* 
out  the  Rule  against  Perpetuities,  these  limitations  could  be 
;d  to  take  eflec^  in  an  indefinitely  remote  future  upon  any 
ler  of  successive  contingencies.* 

res,  in  which  the  THltditr  of  a  pos-  Rowbotbam  v.  Wilaon,  S  H.  L.  C.  361 ; 
of  reverter  bai  been  clearly  ad-  Low  v.  Innes,  10  Tur.,  N.  S.  1037;  Gale 
led."  Id  a  few  other  caies  (dia-  on  Easements  (sth  ed.)  Sj,  See  infra, 
by  Mr,  Gray  in  (  40)  there  was,  thl»  title,  Coitlractual  Rights. 
:,  an  impiicacionof  their  validity.  S,  The  generic  term  "executory 
'ood  V.  Cheshire,  31  N.  H.  421 ;  limitation"  ia,  perhaps,  the  best.  The 
;a  Pond  Aqueduct  Co.  i>.  Chand-  term  "conditional  limitation"  covers 
(Mass.)  159; States. Brown,  all  ca^es  of  shifting  uses  and  shifting 
"'   "         "  "'  '         ■  jvises  since  a  fee    cannot    be    deter- 

ined  by  a  liied  period.  But  the 
''conditional  limitation"  fails  of 
_  generic,  in  so  far  as  a  remainder 
Gomm,  SI  can  be  limited  by  way  of  use  or  devise 
!rh.  630,  See,  however,  Gray's  after  an  eatate  for  years.  See  Challis' 
[gainst  Perp,,44  3i4-3'6;  Lewis'     Real  Prop.  140;  Gray's  Perp.,  ^^  54, 5&~ 

ch.   39  h  Gilbert's  Rents,  59-60;     6o. 
e's  C.  R.  539;  Butler'a  note;  Gil-        I.  Mr. Gray  discusses  at   length  the 
Uses   (Sugii.    ed.),    193,    note;     question    whether   the    Rule    against 
Uses  (5th  ed.)  303-305.     Seealio     Perpetuitiei  ii  the   aole    resttxint  on 
18  C.  of  L.— 33  863 
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{e)  Equitable  Estates  ;  Trusts. — Although  equitable  inter- 
ests do  not  owe  their  origin  to  the  Statutes  of  Uses  and  of  Wills,  yet 
they  are  universally  agreed  to  come  within  the  operation  of  the 
Rule  against  Perpetuities.  The  fact  that  equitable  remainden 
(as  they  are  called,  wjth  perhaps  little  fitness)  need  not,  like  legal 
remainders,  be  supported  by  a  preceding  particular  estate  of  free 
hold,  and  need  not,  therefore,  vest  at  the  expiration  of  the  pre 
ceding  limitations  (the  legal  estate  being,  of  course,  throughout  in 
trustees),  deprives  them  of  the  excuse  which,  it  is  claimed; 
removes  legal  remainders  from  rules  against  remoteness.* 

There  is  a  class  of  equitable  future  interests  which  are  closelj 
analogous  to  possibilities  of  reverter  after  a  qualified  fee.  It  w 
the  class  of  resulting  trusts  to  the  creator  of  a  trust  for  a  specified 
-object,  when  the  object  of  the  trust  has  ceased  to  exist.  Both  ol 
these  classes  of  future  contingent  interests,  together  with  a  class 
of  contractual  rights  (rights  of  entry  for  breach  of  a  condition),' 
have,  in  the  United  States,  never  been  held  to  be  affected  by  tht 
Rule  against  Perpetuities.  But  as  the'  question  of  remoteness 
has  never  been  raised  in  their  connection,  it  cannot  be  said  to  bt 
settled  by  the  decisions.' 

Such  a  resulting  trust  must  not  be  confounded  with  a  resulting 
trust  to  the  heirs  or  next  of  kin,  wjiere,  the  legal  interest  being  in 
trustees,  there  is  an  equitable  lijnitation  wfiich  is  void  for  remote- 
ness. This  lias  nothing  to  do  with  the  Rule  against  Perpetuities 
it  is  simply  the  case  of  property  undisposed  of  by  will.*  Except 
where  the  New  Kiw-t  "statute  has  been  adopted,"  it  is  wrong  tc 

the  creation  of  future  estates 
either  bj  way  of  use  or  hj 
inquires  wfielher ;  (i )  t 
freehold  can  be  raised  by  a  _^  _ 
and  sale;  (i)  Whether  a  contingent  here,  has  certainlj  disappeared  as  tc 
use  is  Kood,  although  preceded  bj  an  equitable  temainders. 
estate  ioTyea.n\  and  (3)  Whether  a  3.  See,  in/fa,  thia  title,  Contraclua, 
bargain  and  sale  to  a  penon  not  in  Righlt.  ' 
efst  is  good.  He  answers  all  three  I.  The  American  cases  on  the  sub- 
questions  in  the  affirmative,  and  con-  jectare  Easterbrooke  r.  Tillinghast,  j 
eludes  that  the  Rulp  against  Perpetui-  Gray  (Mass.)  17,  and  Daniel  v.  Jacko- 
ties  is  the  onlj  restraint  on  the  crea-  wav,  Freem.  Ch.  (Mi^s.)  59.  The  formei 
tion  of  future  estates  in  land.  Gr«j  on  was  the  case  ol^  a  devise  in  special  trust 
Perp.,  44  56-66.  to  apply  the  income  and  profits  of  thi 
1.  The  case  of  Hopkins  v.  Hopkins,  devised  propertv  to  the  support  of  the 
(West  600),  decided  by  Lord  Hard-  gospel  and  theifnalntenance  of  a  paatoi 
wicke,  applied  the  rules  of  legal  re-  in  a  church  "as  long  as  the  members  o: 
mainders  strictly  to  equitable  remain-  the  church  should  maintain  the  visiUl- 
ders.  But  a  recent  decision  in  chan-  Ity  of  a  church"  in  a  certain  faith  ant 
eery,  based  on    Hopkins   v.   Hopkins,  practice. 

was  reversed  by  the  court   of  appeals,  4.  See  Tregonwel!   v.   Sydenham,  ; 

which    beid   that  equitable  remainders  Don.  iim-     See   Marsden's  Perp.    391 

should  not  be  excepted  from  the  opera-  Grav's  Perp.,  ^  414.   The  distinction  Ir 

tion  of  the   Rule  against  Perpetuities,  the  two  claGses  is  clear  in  that  in  the  sec 

Abbiss  V.   Burner,    w   L.J.  Ch.  348;  ond  class  there  Is  no  future  contingency 

Marsden's   Perp.    168;  Gray's   Perp.,  4  whatever,  but  a  present  vesting  in  plaei 

326.     Recent  decisions  seem  to  remove  of  a  void  limitation. 

«Ten  legal  remainders   from   the  num-  8.  See  infra,  this  title,   Tndefemdtm 
354 
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tiat  a  trust  is  void  if  it  may  extend  beyond'  a  period  of  lives 
;ng  and  twenty-one  years  thereafter.  In  devises  and  bequests 
ists  the  Rule  is  applied  to  the  equitable  interests  (as  to  the 
teness  of  their  vesting)  precisely  as  to  future  interests  under 
forms  of  disposition.  If  under  the  trust,  any  equitable 
;  may  vest  beyond  the  period,  it  is  void  ;  and  there  is,  in  so 
resulting  trust  to  the  heir  or  next  of  kin.  If  every  equi- 
interest  is  thus  too  remote  and  void,  the  whole  trust  is  void, 
there  is  no  object.  Where  the  equitable  interests  are  vested, 
tirely  distinct  rule  against  restraint  of  alienation  gives  the 
■  que  trust  the  right  to  call  on  the  trustee  for  the  legal  title. 
Rule  against  Perpetuities  operates  against  vested  interests.* 
■e,  however,  the  trust  itself  is  executory  and  may  not  be 
ited  within   the   period,  it  is,  of   course,  void   for  remote- 

aritable  trusts  will  be  discussed  under  a  separate  section  of 
itle.a 

Contractual  Rights.— Rights  created  by  contract  are 
rned  by  the  Rule  against  Perpetuities  only  in  so  far  as  they 
ve  rights  in  specific  property.  This  is  illustrated  very  clearly 
e  distinction  at  English  law  between  the  right  of  entry  of  the 
lorof  an  estate  on  condition,  and  the  right  to  enter  and  hold 
the  arrears  of  rent  are  discharged.  The  former  is  properly 
iteresl  in  property  {though  not  a  reversionary  one),'  and  is, 
fore,  in  England,  subject  to  the  Rule.*  The  latter  is  merely 
ledy  to  enforce  a  contractual  right,  and  cannot,  therefore,  be 
emote.*  It  is  well  to  notice  in  connection,  a  second  distinc- 
involving  a  third  right  of  entry — i.  e.,  that  which  is  attached 
ease  for  years.     The  reason  why  this  last  right  is  not  void  for 

wo/ Nro!  Tark,  Michigan.  Wis-  Cloon,    115    Max.    7.bi\     Danlelt     v 

and   Minnesota;  thr.  Slalules  of  Eldredge,  135  Mas*.  350. 

>r«.<i.    Idaho    and    Dakota;   tit  j.  See  infra,    thii    Utle,  CkaritahU 

e  ef  Indiana  where  the  statute  U  Trusts 

«<fm  reference  to  tni.t..  ,   g„^h  a  right  of  efltrr  differ,  from 

,    Kvera     ^"'"J''--''  ".«,  the  thepoBMbHitjorreverterafteraqualified 

have  fallen  into  this  error;  no-  ^^^  t;  ^^^^^  ^^\  ^^      f      ^   ^  j,^-'  ^^  j^e 

inBarnum   v.   Barnum.   j6  Md.  ^^^^^^   ^^  aub.litute    hJm.elf   for    the 

^nJSairn'^rit  ^fe^M;.  «"/.  Perp.,  4^30  3-=  Co.  Ut.^o. 
ibool     See  also  Deford  ».   De-         4.  The  que«t.on  of  the  application  oi 

36    Md.    168;    Goldsborough  r.  Uie  Rule  here  is  treated  fully  by  Gray  on 

i,ii  Md.  *88;  Sladet^.PVten,68  Perp-.  1"  *i  a9"-3il.     EngliBh  cases  en- 

u       c„   firs »  nn   P^m    if,  iia  forcing  the  Rule  are: /«  re  Macleav,  L. 

7V1J4    W  P'T-«'31.  n    ,oEq.i86;D,.nnt..Flood,»sCh.D. 

Cre.wnV'Ferree,7oPa.St.446;  ^^9-     See  Marsden's  Perp.4,  j;  co«(ra, 

.  Swlnalead,  36  Beav.  ^15;  Peters  Challls   Real  Prop.  153-154. 
res  etc,  R.    Co.,  18  Ch.  D.  419;         B.  See   Marsden's    Perp,  7,  15.  348; 

otton't   Trusti,    19   Ch.  D.    634,  Graj.on  Perp.4303;  Lewls.on  Perp.,618, 

See    also    Blackitone  v.   Davis,  619.    See  Gilbertson  i>,  RichardB,-4H.& 

ck.    (Matt.)    43;     Sparhavrk    v.  N.i77;wheretherlghttoarentchn^eto 
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remoteness,  is  because  it  is  a  vested  interest,  being  incident  to  th 


While  it  is  quite  clear  that  the  spirit  of  the  Rule  embraces  a] 
interests  in  property  which  may  by  possibility  arise  beyond  th 
stated  period,  without  regard  to  the  manner  in  which  they  hav 
been  created,  the  whole  array  of  cases  involving  interests  createi 
by  contract,  in  which  the  question  of  remoteness  did  arise,  o 
ought  naturally  to  have  been  considered,  present  an  almost  ur 
broken  tiae  of  decisions  against  the  application  of  the  Ruleagains 
Perpetuities.  It  is  doubtful  whether,  in  the  United  States,  an; 
interest  in  land,  created  by  contract,  short  of  a  contract  for  th 
transfer  of  ownership,  would,  under  any  conditions,  be  held  to  b 
remote.  In  England,  a  recent  case  has  been  decided  that  a  cove 
nant  by  the  purchaser  of  the  fee,  giving  the  vendor  and  hi 
assigns  forever  a  right  of  pre-emption,  is  void  for  remoteness. 
There  can  be  but  little  doubt  that  this  case  is  a  beginning  c 
a  universal  extension  of  the  Rule.  The  classes  of  cases  of  intei 
ests  in  property  arising  under  contract,  which  are  legitimately  ej 
cepted  from  the  operation  of  the  Rule  against  Perpetuities  ma; 
be  grouped  as  follows : 

1.  Where  the  right  which  may  arise  is  merely  a  remedy  for  th 
enforcement  of  the  right  which  is  the  principal  subject  of  th 
contract ;  as  a  power  of  sale  in  a  mortgage,  or  a  right  of  entry  o 
of  distress  to  secure  a  rent-charge." 

2.  Where  the  right  which  may  arise  is  incident  to  the  reversior 
and  is,  therefore,  vested  in  character,  as  a  right  of  entry  reserve' 
to  the  lessor.* 

3.  A  covenant  or  contract,  which  is  merely  restrictive  as  to  us 
of  the  land,  is  not  obnoxious  to  the  Rule  against  Perpetuitie: 
though  it  may,  in  equity,  be  enforceable  against  successiv 
owners.' 

4.  Finally  the  same  reasons  which  make  exceptions  to  the  R.ul 
in  wills  and    conveyances  apply  in   cases  of  contract,  such  a 

•rite   on   certain    condition!   w»  held  a  new  leaie,  to  be  made  at  the  requei 

not  within  the  Rule.  of  anj  of  the  heirs  of  a  peraon   name 

1,  See  Graj   on   Perp.,  ^  303;  Mars-  in  the  deed  of  convcrance,  on  the  ezpi 

den  on  Perp.,  7.    But  lee   Roe  d.  Hun-  ration  of  a  term  in  the  lands,  then  sut 

ter  f.  Galiien,  l  T.  R.  131,  T40.  liitlng,   wag  held  void  for  remotenesi 

\.  London  &  S.  W.  R.  x>.  Gomm,  30  S.  See    Martden't     Perpetuities     i: 

Ch.  D.  563;  qi   L,  J.,   Ch.   530.     ThiB  348;  Sugden   on   Powers  (8th.  ed.)    i( 

CMC  eipressiy   overrules  Birmingham  Gilbert»on  ».  Richards,  4  H.  &  N.  J77 

Canal   Co.   *.  Cartwright,    11    Ch.  D.  Lewis  on  Perp.  361. 

411;  48  L.  J.,   Ch.   553,— relating   to  a  CSeeMarsden  on  Perp.i5,348i  Dae 

covenant   giving    to    a   purchaser,  his  lei  v.  Stepney,  L,  R.  7  Ex.  337,    But  se 

heirs  and   asstgni,  the   refusal    of  cer-  Roe  d.  Hunter  v.  Galllert,  i  T.  R.  13; 

tain     mines    under    adjoining     lands,  140. 

whenever  these  adjoining  lands  should  B.  See  the  recent  case  of  MacKenzi 

be  Mid.  V.  Childers,  L.  R.  43;  Ch.  D.  365.     Se 

In  Hope  V.  Major  and  Corporation  also  Marsden's  Perp.  iG;  and  the  lead 
of  Gloucester,  7  D.  M.  Si  G.  647;  3j  L.  ing  case  on  sucli  covenant  in  Bna 
J.,  Ch.  145;  see  Marsden's  Perp.  to,  land.  Tulle  i>.  Moxhaj,  iS  L.  J 
It  to  a  deed  of  conveyance,  for  Ch.  83. 
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dittons  which  are  void  as  being  repugnant  to  the  estate  granted, 
n  undue  restraint  upon  trade.* 

Imost  all  other  classes  of  interests  in  property  which  may 
z  under  a  covenant  or  contract,  for  whose  exception  no  valid 
on  is  discernible,  have,  in  the  United  States,  been  upheld 
er  without  the  question  6i  remoteness  being  raised,  or  the 
e  against  Perpetuities  has  been  held  expressly  inapplicable* 
)  Powers. — It  has  been  said  in  the  introductory  review,  that 
e  is  an  exception  to  the  rule  which  requires  that,  in  obedience 
he  Rule  against  Perpetuities,  every  future  interest  must  not 
;  vest,  if  at  all,  within  the  required  period,  but  must,  at  its 
ttion,  be  certain  to  vest,  if  at  all,  within  lives  in  being  and 
nty-one  years  thereafter.  This  exception  is  an  interest  granted 
he  exercise  of  a  power.  But  it  is  necessary  to  distinguish 
jfully  the  precise  limits  of  this  exception.  In  ,the  first  place, 
i  well  settled  that  the  remoteness  of  an  appointment  under  a 
ver  is  measured  from  the  time  of  tile  creation  of  the  power, 
from  the  time  of  its  exercise.* 


tier's  note  Co.  Lit. 379b;  McLean  11.  dren    (and  also   Che   life-estate    to  the 

Kay,  L,  R.,  5  P.  C.  337,  334;  Haw-  children   as   Inseparable   from  the  re- 

V.  Northampton,  8  Mbbb.  3;   Theol.  malnderi)  void,  because  while  the  ehil- 

.  Soc.  V.  Atlomej  Genl..  13;  Mass.  dren  were  actually  in  being  in  the  life- 

;   Pratt    v.   Alger,   136   Mass.  550;  lime  of  the  creator  of  the   power,  there 

mdenburg  v.   ThorndUte,   139  Mast,  might   have   been   children   born  after 
his  decease.     This    was    undoubtedly 

I.  Thus  in   Maiaachuieltt  a   tine  of  wrong,  as   Mr.  Gra^   has  ablj'   shown. 

eihold  that  the  Rule  is  not  applies-  (Rule against  Perpetuities,  ^f  S.^l-'.it,;) 

lo  conditions  in  a  conveyance  in  Tee  and,  indeed,  has  been  admiiled,  ohiter, 

the  breach  of  which  a  right  of  entry  In  several   recent   cases   by   the  same 

eierred  to  the   grantor  (or  devisor)  court.  See  Coggins'  Appeal,  124  Pa.  St. 

1  his  heirs.       See   Toby    v.   Moore,  10;   Lawrence's  Estate.  136  Pa.  St.  336; 

iMsss.  448;  Gray   v.  Blanchard,   ij  Mifflin's  Appeal,  ;i  W.N.  C.  (Pa.)  19a 

UB.i84;  Austin    v.    Cambridgeport  Thecaseis.i  very  intereslingllluBtration 

rish,   38    Mass.    315;      Brattle    Sq.  of  the  wav  in  which  the  principle  under 

lurch  V.  Grant,  6q  Mass.  143-,  French  consideration    should    be  applied,  and, 

Old  South  Soc.,  106  Mass.  479,  indeed,  how  it  should  not  be   appllefl. 

.  Thl!  seems  elearenough;  and  yet  While   the   time   of  vesting   of  an  in- 

E  of  rar-reaching  importance   have  terest  created  by  an  appointment  in  the 

n  made   by  eminent  authorities  in  eiercise   of  a   power  should  be  meas- 

application  of  it.  ured  -from   the  time  of  the  Creation  of 

nSmith'sAppeal,88Pa.St. 491, there  the  power,   this   must     be   done   only 

1  »n  e»erciie  by  will  a(  a.  power  of  after  it  has  been   clearly  seen  what  the 

■ointment  of  the  principal,  in   which  appointment    was  in  fact,  with  regard 

testa Iri I  had  a   life  interest.      The  to  the  time  at  which  and  the  circumstan- 

lointment  was  made  to  the  children  cea  under  which   It   was  made.       The 

he  testatrix  for  their  lives,  remain-  words  of  the  appointment  must  never 

)  over  "to  such  persons  and  for  such  be  read  literally  Into  the  original  Instru- 

ites  as  they  might  by  will  limit  and  ment,  where  such  words  might  have  ■ 

•oirt,  and  in  default  of  appointment  different  effect  in  the  two  Instruments, 

the   person   or   persons  that  would  because   what   was   certain   under  the 

eunder  them  if  thev  had  died  intes-  later  in stm ment   might  have   been  un- 

■owning  the  same."'  certain  under  the   original  -Instrumeot. 

rhe  children  of  the  teatatrii   had  all  Thus,  In   the  Instrument   creating   the 

n  bora  In  the  lifetime   of  the  creator  power,   the     word    "children"     would 
307 
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But  in  the  secondplace  it  is  equally  well  settled,  and  this,  is  t\ 
exception  indicated ;  that  a  power  is  not  void,  because  by  tl 
terms  of  its  creation  an  appointment'  under  the  exercise  of  tl 
power  would  be  possible  by  which  an  interest  might  be  Hmited  I 
vest  beyond  the  legal  period  counted  Trom  the  time  of  the  creatic 
of  the  power,*  There  is  no  uncertainty  as  to  this  principle,  bi 
there  seems  to  be  some  confusion  as  to  the  application  of  tl 
former.* 

It  follows,  naturally,  that  a  power  is  void  ab  initio,  if  it  may  b 
any  possibility  be  exercised  beyond  the  limits  of  the  period  i 
the  Rule.  The  only  exception  is  one  which  exists  equally  as  I 
the  vesting  of  all  interests,  viz:  a  power  is  valid  though  it  may  I 
executed  beyond  the  period  of  the  Rule,  provided  it  must  becon 
destructible  within  the  period.  This  occurs  in  the  common  ca: 
where  powers  of  sale  are  attached  to  a  settlement  for  life-estate 
with  an  equitable  remainder  in  fee,  and  the  owner  of  the  equitab 
fee  may  call  for  a  conveyance.' 

Where,  however,  the  power  is  general  and  Is  not  confineli  I 

,  exercise  by  will,  it  can  never  be  obnoxious  to  the  Rule  again: 

Perpetuities.     This  follows  directly  from  the  principle  that  tl 

Rule  has  nothing  to  do  with  destructible  interests.     The  donee  i 

the  power  in  such  a  case  is  treated  precisely  as  absolute  owner  i 

have  quite  a  different  meaning  than  It  petuitj;  and,  at  the  ezerciu  of  It 

could  poiiibi/  have  at  the  death  of  the  necessarilj  acc6rdtng  to  a  certain  di 

testatrix,    wlien    the    same    word    re-  cretioo   or   latitude   of   choice   In   tt 

llted   to   ascertained   persons,  without  donee,  the  aecuritj' which  the  law  pn 

anj   possibility  of  enlargement.      Mr.  vides  against  the  violation  of  the   la 

Gray  word!  the  principle  thus:  "No  ap-  of  remoteness,  is  in   the  failure  of  ar 

pointment  made  under  a  power  is  good  dlsposItloQ   which     results     from   tl 

unlessatthe  time  oftlie  creation  it  was  abuse     of    that    discretion.      This 

certain    that   if  the   appointment   was  quoted  ia  Lawrence's  Estate,  136  Pa.  £ 

ever    made,    the   appointee's     interest  364.    See  Marsden's  Perp.  137. 

would  vest,  if  at  all,  within  twenty -one  English  authorities  on  this  point  nri 

Jears  after  lives  then  in  being."      Rule  Routledge  v.   Darril,  3   Ves.  Jr.   35' 

against  Perpetuities,  i  515.  Attenborough   v.  Attenborough,  1    ! 

In  Lawrence's   EaUte,    136   Pa.  SL  &  J.  396,   300;  I  Jarm.  on  Wills   (4' 

355.  it    was    held — directij"   overruling  ed.)     ago.     See    Gray's   Rule    again 

Smith's     Appeal,    88     Pa.     St.     493,  Perps.,  44  5io-i;i3. 

— that    where    the   donee    of  b   pow-  3.  See   the    discussion   in    the   no 

er  to   devise,  who   was  in  being  at   the  atiove,  under  the  first  principle. 

creation  of  the  power,  appoints  by  will  3.  InCresson  v.  Ferree,7DPa.St.44 

In  trust  for  life  tenants  to  take  at  his  there  was  a  trust  of  equal  shares  of  tl 

death,  with   remainder  over,  such   ap-  testator's  estate  to  distinct  trustees,  fi 

pointment  for  life  will  be  good.     As  to  the  separate  use  of  each  of  his  dausl 

the  separability  of  a  valid  from  an  in-  ters   for  life;  and  after  the  death  erf 

valid   portion  of  an   appointment,    see  daughter  to  go  according  to  the  inte 

alio  Sugden  on  Powers    394,  683;  Lewis  tate  laws,  the  trustees  to   have  pow< 

on     Perpetuities  496,  riling  Brislow  v.  at  discretion  to  sell  and  convey  his  re 

Warde,  3    Ves.   Jr.    316;    Butcher    v.  estate,  and  invest  the  proceeds  for  tl 

Butcher,  9  Ves.  381.      See  also  Daven-  uses  before  provided.    It  was  held  th 

port    V.   Harris,  3     Gr.  168;     MlfBIn's  the  power  of  sale  was  limited  to  tl 

Appeal,  131  Pa.  St.  105.  continuance    of  the   trusts,   and   wa 

1.  Lewis    on  Perp.   487.  The   direct  therefore,  not  obnoxious  to   the  Ru 

andspecificobjectof  tbepoweraccord-  against  Perpetuities.     Upon  thedeai 

Ing  to  its  terms,  Is  not  to  create  a  per-  ot  the  daughters,  the  trusts  respectiv 
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'  But  where  a  general  power  can  be  exercised  by  will  only, 
Rule,  according  to  the  best  authorities,  applies.' 
.  Effoet  of  Limitations  Void  for  Remoten^  Upoa  Snbtequent  and 
IT  Liinitationi. — It  is  ,a  question  of  much  uncertainty  which 
he  two  conflicting  rules  b  supreme  :  a  vested  interest  is  never 
remote,  although  preceded  by  other  interests  which  are  too 
ote;'  or,  a  limitation  ulteriot  to  or  dependent  or  expectant 
na  previous  limitation  that  is  too  remote,  cannot  take  effect.* 
better  reason  seems  to  favor  the  former,  while  the  weight  of 
iisk  authority  seems  to  favor  the  latter  rule.' 
would  seem  as  if  the  basis  of  the  English  decision  were  an 
arranted  imputation  of  opinion  to  the  testator  (or  settlor), 
:  because  certain  prior  limitations  were  once  for  all  invalid  on 
lunt  of  remoteness,  therefore,  to  allow  subsequent  limitations 
ake  effect  were  contrary  to  his  intention.* 
.s  to  the  effect  of  limitations  void  for  remoteness  on  prior 
tations,  it  is  only  necessary  to  consider  whether  such  prior 
tation  is  first  determinable  by  the  succeeding  void  limitations ; 
second,  whether  it  is  itself  a  limited  estate.  In  the  first 
!,  the  prior  interest  is  treated  as  if  the  subsequent  void  limita- 

ssrd,  and  the  shares  became  exe-  (ted  on  IndefinEte  failure  or  issae  of  the 

1  in  their  children,  who  thereupon  first  remainderman, 

me  entitled  to  a  convej'ance  from  4.  Marsden's  PerpetuiCles  188.  < 

nistee.     See  Tait  v.  Swinntead,  j6  ■    6.  The  cases  are,   Beard  v.  Wetscott, 

.  535;  Grav'a  Rule,  against  Perps.,  5  B.&  Aid.  801;  Moneypenny  v.  Derlne, 

5-509.   cillH^WaTe  V.  Polhill,  11  a     De    G.,   M.  &  G.    14.?;   Thatcher^* 

SS7;     Crawford    v.     Lundj-,   13  Trusts,  16  Beav.  365;  Burley  t/. Evelvn, 

iC   344;  Pelcrs   V.   Lewes   etc.  R.  16  Sim,  390.     The  basis  of  the  EngfUh 

18   Ch.    D.    4>9:      ^'     Cotton's  theorj  is  the  intention  of  the  testator, 

t.s.  19  Ch.  D.  624,  639.     See,  how-  which  did  not  foresee  or  expect  a  sub- 

,  Barnum   i'.  Barnum,  36  Md.  119.  sequent    limitation   to  succeed   in    tiie 

In  MiBUn's  Appeal,  iii  Pa.  St.  205,  place  of  a  prior  limitation.          ' 

Supreme   Court   of  Pennsylvania  t.  Such     a     subsequent      limitation 

lasizes  this  distinction  cicarlr-  Law-  might  be  a  life  estate  to  a  person  in  be- 

;'s  EBtate.  136  Pa.  St.  355;  "Bray  f.  ing    limited  on   a   contingency  which 

,  I  CI.  &  F.  41:3;  Sugden  on  Pow-  might  happen  bevond  fhe   period;  but 

94,683;  Lewis  on  Perp.  4S3;  Gray  in    its    nature    must   happen.  If  at  all, 

erp.i  477;  Hillyardi'.  Miller,  10  Pa.  within  a  life  in  being.     Or  it   might  l>e 

H;  Wollaston  f.Kfng,  L.  R.,8  Eq.  a  vested  remainder  in  fee  to   a   person 

jilorgan  V.  Gronow,  L.  R.,  16  Eq.  In    being,    where    the  enjoyment  wa< 

rav  V.  Hammeraley.  3  Sim.  .;i3.  postponed  to  a  contingency  beyond  the 

See  authoritiescii'ed  In  the  preced-  period  of  the  Rule.     See  the  discussion 

lote.     See  Beardsley  i'.   HolchkiRS,  .in  Gray,  on  Perp.,  4  25c,  rt  stq. 

;.   Y.   joi;  Crooke   t>.   Kings  Co.,  It   is    verv   important  to  distinguish 

i.  Y.  431.  alternative   limitations   from   a   subse- 

See   Gray's   Rule    against    Perp.,  quent   limitation   in  which  a  lapse    of 

t.    Of  course    there    must  be  in-  the  prior  limitation  was   not  provided 

:d  with  vested  interests,  so  far  as  for.     In  Cruikshanh  i>.  Chase  (N.  Y.), 

Rule  is   concerned,  such  interests  21    N.    E.   Rep.  64,   it   was    held  that 

UBt  become  vested  within  the  limits  a  residuary   clause   giving  a    fund    to 

by  the  Rule   against  Perpetuities,  certain  uses  in  the  event   that  a  devise 

common  example  of  such  a  vested  should  be   adjudged   or  prove   Invalid, 

estls  a  remainder  to  a  person   (In  does  not   suspend    the    vesting    of  the 

l)  for  life,  limited  on  the  Indefinite  fund  until  the  invalidity  of  the  devise  It 

re  of  issue  of  a  prior   remainder-  determined  by  the  final  judgment  of  K 

,  whose  estate  la  void  because  Dm-  court,  but  It  vesta  at  the  instaot   of  the 
369 
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tions  had  never  been  created.*  In  the  second  case,  the  propert 
after  the  expiration  of  the  prior  interest  follows  the  rules  of  th 
devolution  of  property  not  disposed  of  by  will.* 

4.  Limit«tioiu  to  ClaaMi. — In  an  English  case^  the  substanc 
of  the  law  as  to  the  application  of  the  Rule  against  Perpetuitic 
to  limitations  to  classes  was  tersely  and  clearly  stated :  "  The  vie 
of  remoteness  affects  the  class  as  a  whole,  if  it  may  affect  an  ui 
ascertained  number  of  its  members."  In  other  words,  though  i 
to  certain  indiviciuals  a  limitation  would,  if  independent,  be  valit 
yet  if  these  individuals  are  members  of  a  class,  of  whoni  som 
may  not  be  ascertained  within  the  period  of  the  Rule,  the  whol 
limitation  falls.  The  common  example  is  to  such  of  the  granc 
children  of  the  testator  as  may  attain  the  age  of  twenty-fivi 
Though  some  grandchildren  may  be  alive  at"  the  death  of  th 
testator,  their  shares  fall  if  there  may  be  children  born  afterward; 

In  such  cases  it  must  first  be  settled  when  the  limitations  toth 
grandchildren  are  to  vest.  Then  if  they -are  held  to  vest  at  th 
age  of  twenty-five,  they  are  void.  If,  however,  they  vest  at  th 
death  of  the  life-tenant,  subject  to  be  divested  at  the  latter  period 
only  the  divesting  clause  fails ;  the  limitations  vest  absolutely  a 
the  death  of  the  life-tenant.* 

te»tatpr'»    death.       See    Longhead    d.  »,  Gr«y  on  Perp.,  }  j^Snote;  Tongu 

Hopkini  V.  Phelp«,  i  W.  Bl.  703.     See  v.  Nutwell,  13  Md.  415;  Deford  -v.  Y>t 

Marsden's  Perp.74,e/j«j.  ford,  36   Md.   168;  Van   Kleecic  u.  Rt 

1.  See  Gray  on  Perp.  J  i47;  Brattle  Sq.  formedDutch  Church,   10   Wend.   (^ 

Church  -u.  GrHnI,  3  Gray  (Mass. )  143.  Y.)  457;  Greene  v.   Dennis,   6   Conr 

hpuabla  Umltatloiu.— It  was  in  re-  loz.     See  Harden  i>.  Houghton,  5  PIcl 

f;ard  to  the  separability  of  a  preceding  (Mass.)  538;   Massey's  Appefti,  88    Pi 

ire-ettate  from  a  void  remainder,  that  St.  470.     But  seeCaldwell  v.  WIIIU,  j 

the  decision  in  Smith's  Appeal,  88  Pa.  MisB.  i;5s. 

St.  491",  was  expressly  overruled  in  Law-  s,  Pearlts  v.  Maseley,  5  Up.  C«.  714 

fence's  Estate,  13G  Pa.  St.  154.   The  rule  733;  50  L.  J.,  Ch.  57.      See  Marsden' 

as  given  by  Lewis  on   Perp.,  p.  496,  Is  Perp.,  ch.  5,  where  the  definition   of  1 

"Where,  under  a  power,  interesta   are  class  in  that  case  is  quoted :   "A  gift  1. 

given  by  way  of  particular  estate  and  re-  said  to  be  to  a  class  of   persons,   whei 

mainder  (including  analogous  gifts  of  it  is  to  all  those  who  shall  come  with 

personal  estate),  and  the  particular  es-  in  a  certain  category  or  description  de 

tate  is  limited   to  a  valid  object  or  the  fined  by    a    general  or  collective    for 

power,  but  the  remainder  is  too  remote,  mula,   and   who  if  they  take  at  all,  an 

the  appointment  will  not  be  wholly  void  to  take  one  divisible  subject  in  certaij 

but  only  the  gift  in  remainder.     In  such  proportionate  shares." 

CSBC  the  interests  In   respect  of  whicl^  4.  In  Coggins'   Appeal,    114   Pa.  Si 

there  is  an  eiceSB  of  the   power,  being  37,  there  was  a   bequest   to    childrei 

distinct   and   separable   from  the  valid  for  lives,  "and  upon   the    decease     o 

portion  of  the  appointment,  there   is  no  eitherof  my  said  children,  and  succes 

reaton  for  involving  the  primary  limit-  sively  of  each  of  them,  then  as  respect 

Btlona  In  the  remoteness  of  the  remain-  one  equal  fourth   part  of  the  corf  us  01 

der."  Ciling  Adams  v.  Adams,  Cowp,  principal   of    my   residuary   estate    t( 

651;   Bristow   t».  Warde,  J  Ves.  Jr.  336;  and  for  the  only  proper  use  of   his   01 

Routledge   v.    Dorrill.  i  Ves.  Jr.   357;  her  child,  to  all  of  his  or  her  children 

BnidenellfElwes,  1  East44z;Butcher  if  more  than  one,  who  shall   have    at 

V.   Butcher,   9    Ves.     382.      See    also  tained,   or    shall    attain,    the    age    o 

Davenport   v.  Harria,   3  Grant's   Ca».  twenty-five  year*,  and  the  iasue  of  anj 

(Pa.)  158-  such  who  shall  have  died   under   thai 

See  lupra,  thU  title,  Pvwtr*.  age,  in  equal  shares;  so,  howerer,  tluu 
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he  class  is  said  to  "close"  when  one  member  reaches  the 
ired  age.  As  to  one  or  more  of  such  members,  who  are  bom 
in  the  lifetime  of  the  testator,  it  is  certain  that  if  they  take 
1,  they  must  do  so  within   the  required  period.     And  after 

an  event,  all  are  excluded  who  are  not  in  esse.  The  minimum 
c  of  such  member  may  then  be  said  to  be  fixed.  But  since 
:  shares  may  be  increased  by  the  failure  of  others  to  reach 
required  age,  the  precise  share  which  each  takes  may  not  be 
rtained  within  the  period.  The  whole  gift  to  the  class,  there- 
,  fails.'  It  may  happen,  however,  that  at  the  death  of  the 
itor,  there  may  be  one  or  more  members  who  have  attained 
required  age.  The  class  is  then  closed,  and  though  there  are 
rs  in  esse,  the  period  of  ascertainment  must  fall  within  the 
Dd  of  the  rule,* 

is  important  to  notice  that  though  there  may  be  a  common 
ription  of  persons,  yet  if  the  gift  to  each  is  not  affected  by 
gift  to  any  other,  there  is  no  limitation  to  a  class.*  There  is 
issof  cases  of  which  the  following  may  serve  as  a  type:  A 
se  to  A  for  life,  remainder  to  his  children  for  life,  the  share 
ach  child  to  go  to  its  children  in   fee.*     Here,  though  the 

ssue  of  any   such   deceased  child,  ard,  i   Rusa,    313;   Hunter   v.  Judd,  4 

ore  than  one    person,  shall  take  Sim.   sss:  Judd   v.   Judd,  3  Sim.  .^35; 

llr  among  them  luch   share   only  Ring  t.  Hardwicke,  3  Beav,  35;;  Pick- 

eir   psrenl   would   have  taken,  If  ford    v.    Brown,  a     Kay    &     J.    436; 

g;butif  either  of  mj   said   chll-  Vawdry  v,  Geddes,   i  Rubs,  &  M.   203. 

shall  die  without  leaving  a  child.  It  was  strongly  urged  as  >  reason  Tor 

i\ie  of  B  child,  him  or  her  surviv-  the  sharea   vesting  at   the  death  of  the 

tlien      ..."  surviving  life-tenant  (hat   there  was  » 

a  codicil  the  (eslator  directed  dis-  iimilation  over  on  [he  death  of  any  one 

tion     among    grandchildren    ftr  of  teslator'*    children  "d^ing   without 

a  instead   of  fer   stirpes.    There  isaue." 

left  surviving  four  children    and  1.  The  leading  case  on  this  principle 

n  grandchildren,  of  whom  ten  were  Is  Leake  v.  Robinson,  3  Mer.  363;   An- 

J  at  the  adjudication,  most  of  them  drews   v.   Pattington,   3   Br.  C.  C.  404; 

twenty-five.     No   grandchild   had  Porler   t/.  Fox,  6  Sim.  483;  Blagrove  u. 

bom  Bince  the  testator's  death.     It  Hancock.  16  Sim.  371;  Dodd  f.  Wake, 

held    that    the  vesting   was  bus-  1  Sim.   61^;   Newman  v.   Newman,    to 

ed  until  the  attainment  of  the'age  Sim.  51;  Vawdry  v.   Geddes,    i  Rubs. 

lenty-iive  years,  even   though  the  &  M.  103;   Williams  on  Real  Property 

atlon   over  was  only  to  take  effect  305;  Perry  on   Trusts   6  4   381;    Lewi's 

iBc   of  Ihe  devisee's   death   under  on    Perp.    456;     Hiilyard     v.     Miller, 

age  in  that  lESue.    The  attainment  10  Pa.  St.  334;  Smill/s  Appeal,  88   Pa. 

certain   age   formed    part   of  the  St.  491,  ri'ted  in  Coggins   Appeal,   134 

lal  description.     As  a  grandchild  Pa.  St.  30.     The  case   of  the   Estate  of 

t  be  born  within  one  year   before  Williamson,  13  Phila.  (Pa.)  64, seems  to 

eath  of  a  life-tenant,  the  gift  to  the  have    disregarded    the   principle.     See 

e  class  of  grandchildren  was  void.  Gray  on  Perp.,  4  375  a.   See  Dulaney  11. 

■ltd   Schott's  Middleton  {Md.   1890),  ig  Atl.  Rep.  146. 

.u ^__..  s„a]go  Goldtreex',  Thompson,  79  Cal. 

613- 

3.  Gray  on  Perp.,  4  379,  citing  Picken 
V.  Matthews,  10  Ch.  D.  164. 

8,  641;  Randall  on   Perp,  81;,  and  >.  See  Gray  on   Perp,,  i)   3S9,  citing 

:iallv      Davenport    v.     Harris,    3  Storrs  v.   Benbow,   2    Myl.   &   K.   46; 

It's  Cas.  (Pa.)    164^  Liebert's  Ap-  Boughton   f,  James,  i  Coll.  16. 

i3Pa.  St.joi;  aUoBuU  v.  Prltcff  4.  Lowry   v.   Muldrow,  8  Rich.  Eq. 
361 
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remainder  to  the  children  for  life  is  to  a  class,  the  remainders  ii 
fee  are  separate  and  independent  limitations,  to  persons  of  whon 
the  existence  of  one  does  not  affect  the  share  of  another.  Th< 
remainders  to  the  children  of  those  of  the  children  of  A  whi 
were  alive  at  the  time  of  the  testator's  death  are  therefore  vali< 
while  the  remainders  to  children  of  A's  children  not  bom  in  thi 
testator's  lifetime  are  void.^ 

6.  Charitable  TnutL — In  considering  the  effect  of  the  Ruli 
against  Perpetuities  upon  charitable  trusts,  the  fact  must  b- 
remembered  that  the  Rule  has  to  do  with  the  time  of  the  vestin] 
of  an  estate,  and  in  no  wise  affects  its  continuance  after  it  ha 
once  vested.  A  striking  characteristic  of  charitable  trusts  is  tha 
they  continue  forever.  They  are  perpetuities,  using  the  won 
"perpetuity"  in  its  natural  sense.  In  the  Rule  against  Pcrpetui 
ties,  the  word  "  perpetuity  "  has  a  peculiar  technical  signification 
denoting  the  period  of  time  beyond  which  a  future  interest  canno 
vest.  It  would  have  been  more  fortunate  had  the  rule  been  stylw 
the  "  Rule  against  Remoteness." 

Charitable  trusts  usually  commence  in  prasenti,  and  on  thi 
account  the  question  of  remoteness  seldom  arises;  they  may 
however,  begin  in  some  future  time,  in  which  case  they  are  no 
exempt  from  the  operation  of  the  Rule  against  Perpetuities. 

A  charitable  trust  differs  from  others  in  that  it  has  no  definiti 
cestui  que  trust.  There  is  no  determinate  person  or  persons  pos 
sessing  such  positive  right  to  the  property  given  in  trust  as  woul< 
enable  him  to  transfer  his  interest  by  deed.  It  is  no  objection  tt 
a  devise  for  a  charity  that  it  is  so  vague  and  indefinite  that  nt 
particular  person  may  have  such  an  interest  as  will  give  him  ; 
right  to  demand  its  execution,  if  there  be  a  trustee  named  dothec 
with  discretionary  power  to  carry  out  the  general  objects  of  thi 
power.* 

Although  the  uncertainty  of  individual  object  is  a  characteristic 
of  charity,  yet  there  have  been  cases  where  the  personal  or  indi 
vidual  certainty  has  not  been  fatal  to  it,'  In  these  cases  the  per 
sons  \vho  are  the  cestuis  que  trustcnt.  are  so  limited  or  extendec 
in  number  as  to  constitute  a  definite  class,' 

(S.  Car.)  141,     See   Gray   on    Perp.,  4  The  same  principle   would   seem  t< 

389.     Here   all  the  children  of  A  were  govern   limitationi   lo  a  seHes  of  per 

alive     at    the    death   of    the    testator,  sons,  the  queetion  of  one  taking  beinj 

The  limitalionB  to  their   children  were  unaiTeeted     by    the    eifslcnce    of    th< 

held  valid.  others.     See  Gray '9   Perp,.   ch.    11,    fy 

1.  See  other  casea  discussed  by  Grav  396-198,     discussing  Goldsborough    -o 

onPerp.  ^4389-398;  ife  Michael's Tniat,  Martin,  41  Md.  488;  Caldwell  v.  Willis 

46L.J..Ch.6^i;Greenwoodf, Roberts,  S5  Miss.  555. 

15  Beav,93;  Hill  K.SimondB,  12;  Mass.  a,  Zeisweiss    v.    James    63    Pa.    Si 

53s;   and  the  following,   in  which   the  465;  Whitman  v.  Lex.  17  S.  &  R.  (Pa. 

principle    was    disregarded:     Sears   v.  SS;     Mayor    etc.    of   Philadelphia      u 

Russell,  SGrajr  (Maaa.)  86;  Lovering  v.  Elliott,  3  Rawle     (Pa.)  170;   Burke   -v 

Lovering,    lao  Mass,  67;    Smith's  Ap-  Roper,  79   Ala.    143,     See    Holland  w 

peal,  88  Pa.  St.  493,  the   statement    of  Alcock,  108  N.  Y.  311,  330. 

which   ha«  been  given  jw/ra,  thU  title,  8.  The  following  gina'haTe  been  heli 

Powtrt.  to  be  charitable:     A  bequeat  of  a  tun 
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fenerally  speaking,  the  Rule  against  Perpetuities  does  not 
:nd  to  charitable  trusts.* 

lonej  to  awlit   the  donor's  "poor  a  perpetual   prevention   of   alienation. 

lonii."     Attorney  General  v.  Buck-  According  to  this  definition,  a  present 

1   Atk.  318;     Mahon  v.   Savage,  gt(\  to  a  charitj  ii   never  a  perpetuity, 

ti.  &  Lef.  I  (I.    In  *uch  caies  "the  though  intended  to  be   Inalienable   (14 

tor'i  design  was  to  give  to  them  as  How.  4^5];   and  no   vested  grant   is  a 

Its  of  charity,  and  not   merely   as  perpetuity." 

ions."  If,  hovrever,  he  Intended  In  Perrlti  v.  Carey,  34  How.  (U.S.) 
an  Immediate  distribiftion  should  465,  the  testator  devised  certain  real 
ade,  there  will  be  no  charity,  and  and  personal  property  to  the  city 
iroperty  will  be  divided  among  the  of  Cincinnati  and  its  successors,  in 
tor's  neit  of  kin  wlto  are  poor,  trust  forever,  for  the  purpose  of  build- 
on  V.  Savage,  i  Sch.  ft  Lef.  11 1;  log,  establishing  and  maintaining,  aa 
LBden  V.  Woolredge.  Amb.  .^07  ;  far  a«  practicable,  two  colleges  for  tha 
more  v.  Woodroffe,  Amb.  636;  education  of  boys  and  girls.  The  court 
ilK.Howard,!  Bro.C.C.ti;  Can-  In  its  opinion  said: 

cdfird,  aCh.  Rep.   146;     Smith  v.  "Charities    had   their    origin  In  the 

ington,  4   Alien  (Mass.)  c66;  Mc-  great  command  'to  love   thy  neighbor 

ledge  V.  Galbraith,  8  S.  &R.  (Pa.)  as  thyself.'     But    when    the    Emperor 

iIcMellledge  f-Barclay,!!  S.  &   R.  Constantino  permitted   his   subjecU  to 

I  103.     Where  the  gill  to  poor  rela-  bequeath  their  property  to  the   church, 

.  Ischaritabte,  the  persons  entitled  it  was  soon  abused;  so  much  so,  that 

.  be  absolutely  poor,  and  need  not  afterwards,  when  it  became   too   com- 

tsarily  be  the  neit  of  kin.     Gra.y  on  mon  to  give  land  to  religious  uses,  con- 

:  against  Perpetuities,  J   683,  -and  sislcntly   with   thp    free    circulation  of 

;  Attorney  General  v.  Northumber-  property,    the    supreme    authority    of 

,  L.R.,   7  Ch.  D.   74s;  Swasey   v.  every  nation  in  Europe,  where  Ctirial- 

crican   Bible  Society,  57  Me.  ^ly,  lanity  prevailed,  found  it  necessary  to 

im  :>.  Taylor,  L.  R.  16  Eq>sSi.     A  limit  such  devises  by  Sututea  of  Mort- 

to  the  minister  of  achurch  forever,  main. 

one  to  the    master  of   a    certain'  "In  Franc*,  by  the  ancient  constltu- 

">l,  have  been  held  good.     Attorney  tions  of  that  kingdom,  churches,  commu* 

erali'.Dublin,38N.H.  459.  Cheese-  nities,  chapters,  colleges,  convents,  etc., 

I '''.  Partridge,  i  Atk.  436.  See  also,  were  not  permitted    to  acquire  or  hold 

■lertwlgen   v.   Yates,  3   Barb.  Ch.  immovable   property.     Dumoutin    sur, 

V.)  141;  Kins  w.  Farter,  9  Cush.  ist    art.,   51   de   U   Cou.,   Paris.    This 

a.)  71.     In  Wright  v.  Linn,  9  Pa.  Incapacity  ailer  a    long  time   was   re- 

413,  land  wait  conveyed  to  trustees  Uxed.  and   they  were   allowed  to  hold 

their  successors,  to  erect  a  school-  by  license  of  the  king, 

lefortheperpetualuseoftheparties  "In    Spain,   the  communities   men- 

le  deed  and  the  inhabitants  resiJiug  tloned  before  could  neither  acquire  nor 

■er  to  that  school  than  to  any  other,  hold  property,  unless   by   authority  of 

such  other  persons  as  the   Enh;ibit-  the    sovweign;   but    in   England  cor- 

might  lee  tit  to  admit.    Heldai^aod  porations    had    the    c.ipacity    to  take 

■ily.   The  court  in  this  case  decided  property    by  the   common   law.     (Co. 

pennanency  is  not  essential  to  con-  Litl.  90)      They    were    incapable    of 

ie  a  charitable  gin.  purchasing  without  the   king's    license. 

In  Philadelphia  v.  Glrard,  45   Pa.  by  a  succession  of  statutes  from  Magna 

|Lowrie,C.J.,sald:     "Perpetuities  Charta   (g    Henry    III   to  g   Geo.  II). 

p-antsofproperty,  wherein  the  vest-  Thev   are   known  as    the    Statutes  of 

>f  an  eslale  or  interest  is  unlawfully  Mortmain;  that  is,  as  It  was  the  privl- 

poned.     ( Saunders     on    Uses   and  lege  of  any  one,  before  such  statutes  re- 

Its  ig6);  and  they  are  called  perpe-  strained    it,    to    leave    his    property    of 

Es.  not  because  the  grant,  as  written,  every  kind  by   testament  to  whom  ho 

Id  actually  make  them  perpetual,  but  pleased.and  for  such  purposes  .charitable 

use  they  transgress  the  limits  which  or  otherwise,  as  he  chose;  and  the  will 

aw  has  set   in    restraint  of  grants  was,  in  every  particular,  administered 

tend  to   a   perpetual    suspense  of  according  to   the   testator's   intentions, 

:itle,or  of  its  vesting;  or,as  Issome-  sometimes  by  the  courts    of  commoii 

I,  with  leM  accuracy,  expressed,  to  law,  and  at  others  by  a  court  In  chan- 
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The  question  of  remoteness  may  arise  in  any  of  the  three  foUo' 
g  cases:  First,  a  gift  to  a  charity,  then  over  to  an  individu; 
scond,  a  gift  to  an  individual,  and  then  over  to  a  chanty.  Thir 
gift  to  a  charity,  then  over  to  another  charity.  In  such  ca 
lere  may  or  may  not  be  a  change  of  trustees.  In  the  first  ar 
:cond  cases,  where  the  gift  is  to  a  charity,  followed  by  a  gift 
1  individual,'  and  where  the  gift  is  to  an  individual 'followed  by 
it  to  a  charity,  the  Rule  against  Perpetuities  applies,  and  if  tl 

TV,  as  may  be  teen  from  the  cues  In  460;    Chrlit'i  Hospital  -v.  Graneer, 

uke,   and   other   writera  upon   char-  Mac,  &  G.  *6oi    GHfSn  v.   Graham, 

ea.  Hawks  (N.  Car.)  130;  Franklin  ».  An 

"Alienation  in  mortmain,  in  Iti  prl-  field,  1  Sneed  (Tenn.)  305;  Paschal 

ary  EJgnificatlon,  is  an  allenaUon   of  Acklin,  17  Tex.  173;  Wood  i>.  Hump 

nds  or  tenements  to  anj  corporation,  reys,  la  Gratt.  ( Va.)  333;  Clark's  Ti^s 

■gregate,    ecclesiastical,  or  temporal,  aj  W.  R.  iji^Rusaell  v.  Allen,  107  U. 

le    consequence   of  which,  In  former  163;  In  re  Dutton,  4   Ex.  D.  54;   Yc 

mes  was,  thai  by   allowing  lands  to  Cheap  Neo  v.  Ong  Cheng  Neo,  6  L..  1 

K:ome  vested  in  objects  endued   with  P.  C.3S1;   Miller  t>.  Chittenden,  3  lo' 

;rpetuity  of  duration,  the  lands  were  361;    ijais   v.   Wilhite,   i    Dana    (K 

iprived  of  escheats  and   other  feudal  183. 

xifits,  andihe  general   policy   of  the  In  Odelt  i>.  Odell,  10  Allen  (Mass.) 

>mmon  law,   which  favored   the  free  Gray,   J.,   said :    "The  rule    of  pub 

rculaCion  of  property,  was  frustrated,  policy  which  forbids  estates  to   be   I 

hough  it  Is  true  that  at  the   common  definitely  inalienable  In  the  handa 

,w  the  power  of  purchasing  lands  was  individuals  does  not  apply  to  cfaaritii 

icident  to  every  corporation.    The  ef-  These,  being  established  for  objecta 

c(  of  these   statutes    deprived   every  public,  general  and  lasting  benefits  a 

operation    in    Rngland.  spiritual  or  allowed'by  the  law  to  be  as  permaae 

:cular,  from  acquiring,  either  by   pur-  as  any  human  institution  can  be,   ai 

lase  or  gift,  real  property*  of  any   de-  courts  will  readily  infer   an    intenti> 

;ription,  without  ageneralliccnse  from  In  the  donor  that  they  should   be   pi 

te  crown  enabling  it  to  hold  lands  In  petuat."     I  Spence  on  Eq.  j88;  May 

lortmaln,  or  a  special  license  in' refer- '  etc.  of  Bristol   -v.    Whitson,   Dwlgh 

nee    to   any     particular     acquisition.  Charity  Cases  171;  Magdalen  Colle 

'hese  restraints  were  subsequently   re-  -a.  Atty.  Gen,,  6  H.  L.  Cas.  sol ;  Pen 

ixed  in   many    particulars,   including  v.  Carey,  14  How.  (U.  S.)  465  ;  King 

ifts  to. a  corporation  for  the  purposes  Parker,  9  Cuah.  (Mass.)  83;  Dexter 

feducation.    From  art  early   day   the  Gardener,  7  Alien  (Mass.)  346;  Cha 

Durts  In  £n^ni^  held  that  devises  to  berlayne  i>.  Brockett,8  L.  R.,  Ch.  A] 

iirporations,   which  generally  cannot  306;  Atty.  Gen.i>.  Greenhill,  9  Jur., 

ike  lands  under  a  will,  were  good  when  S.  1307;  Joneiu.  Habersham,  107   IT. 

lade  in   favor  of  charities,  -*nd    that  174;  Grissom  v.  mil,  17  Ark.  483;  St 

jch  gifts,  from  the  purposes   to  which  v.  Griffith,  3  Del.    Ch.   393;   Wblte 

ley  were  to  be  applied,  and  the  owner-  Fisk,    33    Conn.     31 ;      Williams 

tiip  to  which  they  are  subjected,   have  Williams,   8  N.    Y.    535;   Trustees 

ad  the  protection  of  courts  of  equity  Kellogg,     16     N,   Y.    83;      Levy 

>  prevent   any   alienation  of  them  on  Levy,  33  N,  Y.  97 ;    Adams   v.   Pen 

tie  part  of  the  person  or  body  interest-  -•■*"■     o--  •>-i— - 
d  with  the  offices  of   giving   them  ef- 
:ct;  and  that  in  all  such  cases  land  has 

een  decreed  by  courts  of  equity  to  be  _ 

radically  Inalienable,  or  that  a  perpe-  139;  Wilson  v.  Lynt,  30  Barb.  (N,1 

ilty    of  Ihem   exists   In   corporation*  124;  Andrewii.  New  York  Bib.  Soc 

rhen  they  are  charitable  gifts."       Hil-  Sandf.  (N.  Y.)  156;  State  v.   Gerhm 

im's   Ca»,   Duke  80,   375;    Mayor   of  3  Ired.  Eq.  fN.  Car.)  no;   Hiltyara 

Iristol    V.   Whitton    (1633),   Duke  81,  Miller,    10    Pa.  St;  336;  Philadelpl 

77;  Mayor  of  Reading  v.  Lane  (1601),  f.  Girard,  45   Pa.    St.    36;    Wblte 

>uke  81,    361;     Lewia  on  Perpetuity  Hale,  3Coldw,(Tenn.)  77;  Yard's  A] 

84;    I    Macnaghten    and    S.   Gordon  64Pa.St.95.     See Bascombe v. Alb« 


nuow  I«w  KUi.  PERPETUITIES,  OhvltebU  TruU. 

t  or  contingency  upon  which  the  gift  over  is   to  take  effect 
not  come  within  the  time  allowed  by  the  Rule,  it  is  void.* 
the  third  case,  where  the  gift  over  is   from   one  charity  to 
ler,  the  Rule  gainst  Perpetuities  does  not  apply,  thus  form- 
n  exception.* 

here  a  gift  to  a  charity  is  not  present  and  absolute,  but 
ndent  upon  the  happening  of  some  future  event  or  contin- 
y,  and  such  ai(  event  or  contingency  may  not  happen  till  after 
ime  allowed  by  the  Rule,  the  gift  is  void  for  remoteness.' 

|N.  Y.  598;  Beekmani'.  BonBon,  ties.  Mr.  Grajr,  in  his  work  on  perpe- 
Y.3o8;Andrewai.  Andrews,  110  tuitiea,  ^j  598  el  atq,,  states  that  the 
0;  Richmond  v.  Davis,  103  Ind.  decision  in  Cfhrlst's  Hospital  v.  Gran- 
Webster     V.    Morris,    66     Wis.  ger  (16  Sim.  83}  has   stood  for  a   long 

time,  and  will  probably  be  followed  In 

:ompanyof  Pewterers  ii.  Christ's  the  future.     Vet  In  those  jurisdictions 

tal,  1  Vern.  161;  Attji.  General  v.  where  the  question  has  not  been  linallr 

1  P.  Wms,  369 ;  Welis  f .  Heath,  settled,  "the  eorrectnesa    of  the  decl- 

ar  (Mass.)  15;  Att]'.  General  «.  sion    deserves    careful    consideration. 

W.   Kel.   13;   Comoiisaionera  of  As  an  original  question  it  seems  hard 

tions  v.  De   Clifford,  i   Dru.  &  to  support  the  case." 

154;   Brattle  Sq.  Ch.  V.  Grant,  3  In  commenting  on  the  reasons  given 

(Mass).  14a;  Smith  v.  TowQsend,  by  the  court   for  its  decision,  he   re- 

I.   St.  434;    Johnson's  Trusts,   L.  marics  :   "But  here,  with  submission  to 

£q.    716;   Leonard  v.  Burr,  18  so  great  an  authority,  is   the   common, 

'.  96;  Marsden's  Perp.  307;  Graj  confusion  between   perpetuity   Id  the 

t  44  593-596;    Society    for    Pro-  sense  of  inalienablHti'   and   perpetuitjr 

ig  Theological  Education  11.  At-  in  the  sense  of  remoteness.     Property 

V   General,  135  Mais.  385.  dedicated  to   a   charity   is   inalienable 

■hrisfs   Hospital  v.  Granger  (16  necessarily;  but  there  is  no  need  of  al- 

S3;   I  Mc  N.  ft  G.   460;  I  H.   ft  lowing  a   gift  to  chaHty  to  commence 

;33)  is   the  leading   case  on   this  in  the  remote  future.     The  prevention 

ct.     In  it  there  was  a  gift  to  the  of  property  from  inalienability  Is  slm- 

rationof  the  city  of  Reading  upon  ply  an   incident   of  the   Rule  against 

In  charitable  trusts,  with  a  pro-  Perpetuities,  not  Its  object.     The  true 

annexed,  that  if  the  corporation  objectof  the  Rule  is  to  restrain  the  crea- 

cted  for- one  year  to  apply  the  tlon  of  future  conditional  Interests.    If 

funds  in  the  pifeper  manner,  the  a  remote  gift  to  a  charity  alter   a  gift 

:rty  should  be  transferred  to  the  to  another   charity   is    good,  because 

nation   of    the   city   of   London,  they  are  by  nature  inalienable,  then  a 

trust  for  the  benefit  of  Christ's  gift  to  a  charltv  after  a  gift  to  an  indi-    ' 

Itat.  vldual  should  be  good ;  the  Individual 

•:  city  of  Reading  having  violated  can  alienate  the  whole   of  his   present 

roviso,  it  was  held  that  the  city  Interest,  and  the  remote  interest   is  no 

indon   was   entitled   to    a  trans-  more  and    no    less    inalienable    than 

when  limited    after    another    charity. 

rill  be  noted  that  there  Is  no  time  Yet  after  a  gift  to  an  individual  a  gift 

within  which   the   proviso  must  to   a  charity   may   be  unquestionably 

rfTect,     It  might  occur  within  the  bad  for  remoteness." 

allowed  by  the  Rule  against  Per-  Approving  the  decision,   see   Odetl 

lies,  or  at  some  time  in  the  Indefi-  v.  Odell,  10  Allen   (Mass.)  i ;  Jones  ti. 

uture,  and  there  was  even  a  pos-  Habersham,  107  U.  S.   174;    Marsden's 

y,  If  not  a  probability,  of  its  nev-  Perp.    306:    1   Jarman   on  Wills   391; 

ming  to  pass.    The  court   held,  Theobald  on  Wills  434:   Storr's  AgH- 

ver,    that     "the     properly    was  cultural   School   v.   Whitney  (Conn.), 

tr   more   nor  leas  alienable,"  by  8  Atl.  Rep.  141. 

n  of  the  proylto,  and  consequent-  I.  Gray  on  Perp.,  4  605;  Tudor'aL.; 

^  validity  of'the  proviso  was  not  C.  In  Real  Prop.  (3rd.  etl.)  580;  t  Jar- 

edby  the  Rule  against  Perpetul-  man  on  Wills  (4th  ed.)  345;  Carbeijv 
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Where,  however,  the  evident  intent  of  the  testator  or  settle 
to  have  the  gift  take  effect  immediately,  it  will  be  construed  a 
present  absolute  interest,  not  subject  to  a  condition  precedcn 
r  its  vesting,  and  consequently  not  subject  to  the  Rule  agains 
^rpetuities.  If  the  testator  or  settlor  has  annexed  to  the  gif 
rections  as  to  the  method  of  executing  the  charitable  purpost 
id  for  any  reason  his  directions  cannot  be  followed,  the  cour 
ill  carry  out  the  general  intent  cy/rw.  A  gift  to  an  unincoi 
>rated  society  or  association  will  be  upheld,  where  the  formatioi 
the  corporation  is  not  a  condition  precedent.  The  courts  ar 
dined  to  hold  the  property  for  a  reasonable  time,  until  tlie  bod; 
n  be  incorporated,  but  will  not  wait  indefinitely.' 

>!,  3  Ir.  Cb.  331;  Sims  v.  Qyinlan,  i6  applied  for  charitable  purpOM^  th 
Ch.  191 ;  Ciierry  v.  Mott,  I  Myl.  &  particular  mode  wtiich  he  maj  hav 
■.   133;   Attorney  General   v.   Whit-    pointed  out  for  effecting  those  purpose 

urch,  3  Ves.  Jr.  141;  Corbyn  ti.  has  nothing  to  do  with  the  questioi 
ench,  4  Vesev  418 ;  De  Themmines  .  whether  the  devotion  Tor  charitabli 
Qonneval,  5  Ruse.  338;  ClBrkf.Tay-     purpose*   shall   takeplac 


I  Drew6il;   Attorney  General  v.  that,   wliatever  the   difficulty   may  bt 

r,   i   Stroh.   Eq.   379;   Jocelya     v.  the  court,  if  it  is  compelled   to  yielc"  '■ 

t,  44   Conn.   55;    Chamlierlayne  r.  circumstances,  will  carry  the  chariti 

■ockett,    L.    R.,   8    Ch.   ao6i  In     r*  intentions     into     effect    through 
-     -  -  -  ,f    - 


,   Conn.   55;    Chamlierlayne  r.    circumstances,  will  carry  the  charitabli 
""""'"■        061  /«     r*    intentions     into     effect    throug'-      "- 
medium  of  some  other  scheme.  . 


:neral  v.  Bishop  ofChester,  1  Bro.  C5.  also.  Attorney  General  v.  Ironmongen 

444;  Henshaw  v.  Aikinson,   3  Mad.  Company,  2  Myl.  &   Keen   576;    Mog 

);  Charaberlayne  i'.  Brockett,  L.  R.,  Bridge     v.    Thackwell,     7    Vesey    36 

:h.  ao6,  111;  Sinnett  v.   Herbert,   L.  Philadelphia   v.    Girard,  45   Pa.  St.  i 

,    7   Ch.    233;    Attorney   General  v.  Russell  v.  Allen,  5  Dill.  (U.  S.)   235 

wyer,  3   Vesey  Jr.    714;    Martin  v.  107  U.  S.  163;  Jones  v.  Habersham,  10; 

irgham,  14  Sim.  230;  Attorney  Gen-  U.  S.   174,   190,  191;  Inglis  v.   Sailors 

^ __   n._        j^j.    ^((jj o .,__..__     _    rf  .,.>■-,  ,  „     . 

Ambl. 

^here  a  testator  directed  funds  to  be  William 

>»ided  for  certain  charity  schools,  by  Ohio  St 

:umulatlng  his  property,  but  fixed  no  v.  Zaneiville,   9   Ohio  303;  Swaiey  v 

le  for  the  continuance  of  the  accumu-  American   Bible  Society,    57  Me.  5J3; 

ions,  which  must  necessarily  have  « -  Cumming  v.  Reld  Memorial  Church,  6.^ 

ided  the  legal  period,  thedireclion  to  Ga.   105;  Schmidt  v.  Hess,  60  Mo.  591 

;umulale  was  held   to   be   void  and  Odcll  v.  Odell,  10  Allen  (Mass.)    i;  It 

isequently  the   ulterior  dispofiitions  re  Taylor  Orphan  Asylum,  36  Wis.  531 

the   will  to  fail;  but  as  the  testator  Dodge  v.  Williams,  46  Wis.  70;  GouTc 

1    shown  an  intention  to  devote  his  v.  Taylor  Orphan  ABylunj,46  Wis.  106 

ipertv  to  charitable  purposes,  it  was  Field   v.  Drew  Theological   Seminary 

ectea  that   his   intention   be  carried  41    Fed.   Rep.'37i.     See  also    Burr  v 

D    effect,    cy   frei.    by    means  of  a  Smith,  7   Vt.  141;  Milne  v.  Milne,  i; 

leme    to  be    settled  by   the  master.  La.  46;  Cromie  v.  LoulsvUle  Orphan'i 

e    Vicb-Chanckllor    said:    "Al-  Home  Soc,  3  Bush {Kv.}  365;  Sander 

ugh  the  particular  mode  in  which  the  son  v.   White,    18   PicV.   (Mass.)  j]8; 

tator  meant,  the  benefits  to  be  doled  Henser  v.  Harris,  41  111.  415, 

to  the  objects  of  his  bounty   cannot  The  fact  that  a  religious  society,  tc 

eeffect, yet, as thereis,confessedly, a  whose   trustees   land   u   conveyed    foi 

'otton  of  his  personal  estate  to  char-  religious  purposes,  had   not  been  incor- 

)le  purposes,  my  opinion  is  that  his  porated  when  the  deed  was  delivered, 

it  of  kin  have  no  claim  at  all  to  his  does  not  Invalidate  the  trust.    Fadnesi 

iperty.     I  conceive  that,  Ifa  testator  v.  Braunborg,  73  Wis.  157. 

.    expressed    his    intention  that  his  Maryland,  act  188S,  ch.  149,  prorldet 

sonai   estate  shall  be,  tn  substance,  that  no  devise  of  real  propertjr  for  any 
3W 
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le  laws  of  the  different  States  do  not  agree  on  the  subject  of 
tpplication  of  the  doctrine  of  cy  fires  to  charitable  gifts  to 
corporated  associations.  Some  States,  as  New  York,  Mkki- 
Minnesota,  etc.,  repudi2.te  the  doctrine  entirely;  others,  as 
■inia.  North  Carolina,  etc.,  refuse  to  recognize  the  doctrine,  yet 
ort  charitable  gifts  to  corporations  not  in  existence,  or  not  . 
ble  of  taking  at  the  time  of  the  gift";  while  others  accept  it. 
>wing  is  a  reference  to  the  decisions  in  the  different 
:s: 

■If  York. — The  doctrine  of  rv/rw  does  not  exist.  A  devise 
n  unincorporated  charitable  association  is  void,  and  is  not 
:  valid  by  the  incorporation  of  such  association  after  the 
1  of  the  testatfor.  So,  also,  a  subsequent  amendment  of  its 
:er  imparts  no  vitality  to  a  devise  to  a  corporation  not  au- 
zed  to  take  at  the  time  of  such  death.' 


■ble  u»e  •hall  be  void  for  anv  un-  57  N.  Y.  450;  Y«lct   *.  Yates,  9  Barb. 

Dlya.  to  the  I       =-  --■       '-^     -     '"      " " "''' 

ill  making  the .  ,  .     .                   . 

ion5    for  Ihe  formation  of  a  cor-  People,    13    N,    Y.    311;     »ict_augnai 

on  to  take  it.     Chase  v.  Slockett,  v.   Ryan,    37   Barb.     (N.      Y.)      395. 

tl.   Rep.  761.     See,   prior   to  the  39S,    409;  Jackson  u.  Staats,   u  Johns, 

tatei/.  Warren.  28  Md.  338.  (N.    Y.J      337;    Jackson     v.    Mervill, 

aUo  Peckham  v.  Newlon,  15  R.  6  Johns.  (N.    Y.)   1S5.   See  alio  Wil- 

1;   Women's   Union     MisBionary  Hams     v.    Williams,    8     N.     Y.    5J5; 

:y  V.  Mead   (111.),  13  N.  E.  Rep.  Phelps  t/.  Phelps.  jS  Barb.  (N.  Y.)  121; 
Rosev.  Rose.4Abb.  App,  Dec.  (N.Y.) 

Vhite  V.  Howard,  46  N.   Y.    144;  108;  Beefcman  v.  Bonsor,  23  N.  Y.  298; 

.rd  r.  Burr,    18  N.   Y.  107;  Bas-  Phelps    -d.  Pond.  23  N.  Y.   6g;  Buirill 

..  Albcrlson,  34  N.  Y.  384.  -v.   Boardman,  43  N.  Y.   ■xt,A\  Mara  v. 

Downing  r.  Marshall,  23  N.   Y.  McGlynn,    88    N.   Y.   357;    Mapes  11. 

Ihe    will    attempted     to     devise  American    Home   Missionary  Soc,  33 

itate,  used  ae  a  manufacturing  es-  Hun  (N*.  Y.)  360;  Shipman  v.  RoUint, 

iment,  lo  an  eiecutor   in  trust,  to  33    Hun     [N.   Y.j    89;   Carpenter    v. 

lue  the  factory   in   operalion  for  Historical    Society,    1    Dcm.   (N.  Y.) 

vesin  being,  and  upon   the  death  606,  j  Dem.    (N  Y.)  574;  Holmes  v. 

of  them,   to   sell  the  Mead,    ja     N.    Y.    332;    McKcon    - 


the  income  of  the  property   and  Kearney,    57      How.      Pr.     (N.     Y.) 

roceeds   after  the   conversion,   to  349;  First   Presby.   Society  v.    Bowen, 

stribuled   to   one   unincorporated  21  Hun    (N.  Y.)  389;  Wilson  v.  Lynt, 

ation   and  three  corporations  for  30  Barb.  114;  Levy  v.  Levy,  33  N.  Y. 

)UB  and  charitable  purposei". //e/rf,  97;    Kilpatrick   i-.  Johnson,   15  N.  Y. 

he  provision   failed  as  a  trust  to  327;   Matter  of  Surr,  ]  Dem.  141. 

e  and  apply  the  rents  and  profits  In  a  charitable  bequest  to  a  corpora- 

al  estate,    because    the    lives   on  tJon  whose  organization   is  to   be  pro- 

L  the  trust   depended,  were   those  cured   by  the   executors    and   Irusleei 

rsons  having  no  interest  in  its  per-  within  two  lives  in  being  named  in  the 

,nce,    while    the  statute   (i    New  will,  the  period  prescribed  by  the   Ntv) 

Rev.  Stat., 'p.  278,   ^  55,    subd.  T'or*  statute  againal   perpetuities,  does 

wuire*    it    to    be    dependent    on  not  offend  against  the    statute  because 

ife     of     th«     beneficiary.     That  the  executors  and  trustees  might  omit 

rovision  was  void  both  a«  to  real  to   procure   the    incorporation   within 

personal   estate,  so  far  as  respects  the  two  lives. 

lincorporated  association.     Leslie  The   period   of  two  lives  not  having 

irshall,3i  Barb.(N,  Y,>s6o;  Sher-  elapsed,  the  will   cannot    be    declared 

V.   American   Bible    Society,   t  void,   though  the   corporation  created 

i(N.Y.)s6i;  Wetmoref.  Parker,  may  not    answer  the  description,  as   a 
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[f  there  is  a  condition,  express  or  implied,  that  the  non-exis1 
t  corporation  shall   come  into  being  within  the  time  allowei 
■  the  vesting  of  future  estates,  the  gift  is  good.' 
Pennsylvania. — Charitable  gifts  to  corporations  not  in  esse  ar 
:id.» 

[f  a  gift  be  made  to  a  chanty,  but  the  trustee  is  a  corporatioi 
bidden'by  law  to  hold  the  legal  title,  the  court  will  appoint 
istee  who  is  capable  of  taking  and  will  use  the  corporation  ti 
tribute  the  charity  among  those  entitled  to  it.* 

r  corporation  maj  still  be  created,  to    s    corporation    thereafter    to     b 

len    V.    Green,  2   N.  Y.  Supp.  584.  created  was  void,  because  there  was  ni 

,  Gray   on   Rule   against    Pcrpetu-  devisee  competent  to  take  at  the  time 

1,  I)  609.    F,  by  hia  will  devised  cer-  and  the  posgibility  that  there  might  b 

I  real  estate  to  his   widow  for   life,  such  a  corporation  during  the  particu 

directed  the  executors  to  sell  suf-  lar  estate  Wr    life,    was     too  retnotc 

Mil  of  his  other  real  estate  to  provide  The   court  seemed  to  think    that  th< 

nd  to  be  invested  so  as  to  produce  purposes  of  the  association  mentions 

•ecified  annuity  to  be  paid  her  dur-  in  the   will    were  not   charitable   am 

life,   etc.    and    alter   the    widow's  were  such  that  the   association  couli 

lb  he  authorized  the  executors  to  not  obtain  a  charter  under  the  ^nera 

the  residue  of  the  real   estate,  add  laws    of    PenHiylvania.    ,  The    courl 

proceeds  to  (he  amount  invested,  however,    recognized     the     princlpli 

after    paying     therefrom    certain  "that  if  the  purpose  for  which  the  de 

IS    Bpn:itied,  he    directed   that   the  vise  over  was  made,  be  a  valid   charf 

ince   be   "then"  divided    into   eight  table  use,  which  can,  beenforccd  am 

s.  four  of  which  he  gave  to  certain  administered  in  •   court  of  equitjr,  i 

;iouB  associations  not  then  incor-  will  not  be  allowed  to  fall  for  Wkot  o 

(ted,  the  language  of  the  will  show-  a  trustee." 

that  the  testator  was  aware  of  this  t.  "In  the  present  case,  it  waa  agrecc 

and  .  contemplated   a  future   Incor-  that  Catharine  Moore,  by  her  will  datec 

ttion  after  the  death;  but  before  the  April   9,    1863,    and   proved   and   Sled 

:h  of  the  widow  the  said  associations  on  February  3. 1S64,  devised,  inttr  alia 

e   duly   incorporated.      The   court  an    undivided     moiety   of  two   yearlj 

I  that  the  legacies  so  given 'did  not  ground  rents  of  ^45  unto  The  Domestic 

until  the  death  of  the   widow  and  and  Foreign  Missionary  Committee  oj 

creation  of  the  fund   provided  for;  the  Protestant  Episcopal  Church  In  thi 

as  the   beneficiaries   named   were  United   States  of    America,   and   tha 

I    capable    of   taking,  that   the  be-  there  was  not,  and  is  not  now,  any  sue) 

Its  were  valid.       Shiproan    v.  Rol-  committee;  but  there  was  and  Is  a  cor 

78  N.  Y.   311;    Burrlll  v.   Board-  poralion  called  The  Domestic  and  For 

I,  43N.   Y.   i-n.   See     CruikBhank  eign  Missionary  Society   of  the   Pro- 

lom'e  for  the  Friendless,  113  N.  Y.     "■  '  "•       1  ■     -     •■  • 

Evangelical  Association's  Appeal, 
'a.  St.  316;  Zimmerman  v.  Anders, 
.&S.  (Pa.)   J18;   Witman  r.   Lei, 

1.  &  R.  (Pa.)  88;  Miller   v.   Porter,  teachers    of   the   ProtesUnt   EpUcopa 

>H.  St.  3q3.  Church  in  the  United  States  of  Amer 

se  also  Zeisweiss  v.  James,   63   Pa.  lea,  within  the  United  States  and   For 

(6;,   where    the    testator  directed  eign    Countries.      In   consequence    o 

upon  the   death   of   the    devisees  the  Act  of  April  16,  1855,  4  s,  prohibit 

life   the  real  estate  should  go   to  Ing      corporations     not     Incorporate 

e  Infidel  Society  In  Philadelphia,  under  the  laws   of  this  State,  from  ac 

mfter  to  be  incorporated,  and  to  be  quiring   and   holding   any   real    estati 

land  disposed  of  by  them  (or  the  within  this  commonwealth,  directly  01 

rase  of  building  a  hall  for  the  free  by   any   trustee,   unless   authorized   t< 

ussion  of  religion,  politics,  etc.,"and  hold  such  property  by  the  laws  of  thli 

se  held  that  the  remainder  limited  commonwealth,    an     application     wai 
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contingent  gift  to  a  now  existing  charity,  taking  effect  at  a 
beyond  the  period  allowed  Ijy  the  Rule  against  Perpetuities, 
id  ;  but  where  there  is  a  separation  of  the  gift  from  the  es- 
of  the  testator,  and  the  beneficiary  is  in  being  and  is  made 
:ee  for  its  own  benefit,  and  only  the  ultimate  application  of 
Tift  is  deferred,  then  it  will  be  upheld.' 

to  thU  court  for  the  Appointment  lee  Kn  intention  to  make  an  uncondl- 

rusteee  to  hold  n   molctj   of  said  tional  gift  to  charltv  (and   the  court   ft 

id  rents,  with  authoritj  to  extin-  very  keen-sighted   to  discover   this  in- 

Ihe  same.  tention},  then  the  gift  will  be  regarded 

re  ve  have  a  good  charitable  use,  >a  Immediate,  not  lubject  to  iny  condi' 

I    trustee     who    Is    forbidden   to  tlon  precedent  and  therefore  not  within 

ThlB    court    has    sustained    thp  the    Rule    against    Perpetuities.     And 

lable   use,   raised  up   a  trustee  to  where  there  is  an  unconditional  gift  to 

irt  it,  and  thus  the  will  of  the  tes-  charity,  the  gift  will  l>e  regarded  bb  fm- 

has   been   carried  out.    This  ii  mediate  and  good,  although  the  partic- 

not  in  violation  of  the  law,  but  in  ular  mode  of  carrying  out  the   charitjr 

ence  to  it.     The   trustee   will  col-  which   the  donor  has   indicated  is  too 

tie  income,  and  use   the  organlza-  remote.     Consequently,  in  such  »  case, 

if  the  Missionary   Society   to   dis-  if  a  direction  for  accumulation  is  loo  re- 

e  it  to  the  persons  whom   the  tes-  mote,  the  only  result  is  that  the  income 

intended   to   benefit.     When  the  is  Immediately  distributable  in  charity: 

IB   redeemed,  the   money  will   be  the  heirs  or  next  of  kin  are   not  let  In. 

^  by  the  trustee  to  the  satnc  uses  "A    giti   to   a   charity   after  a  prior 

y  the   same   agency.     Il   will  no  provision  for  accumulation  for  Its  bene- 

r  be  real  estate,  but  movable  per-  nt,  which  would   otherwise   transgresa 

property."     Frazier   v.    Rector  the   rule,   was  held  good  in  Odell    v. 

f  St.  Luke's  Church,  48  Leg.  Int.  Odell,   10  Allen  (Mass.)  1;"      Penrose, 

376.  J.,   in  Franklin's  Estate,    J?  W.   N.   C. 

'Here   there  was  a  separation  of  (Pa.)  545. 

ft  from  the  eitate  of  the  testator;  A  testator  who   died   domiciled   in 

meficlary  was  in  being,  and  the  Georgia,  created  a  trust  for  accumula- 

ihough  its  application  fir  the  pur-  tion,  valid  under  the  laws  of  Georgia, 

ultimately  intended  was  deferred,  but  void   according    to    the   laws   of 

mmediate,  and  the  beneficiary  was  PtnHsyh'anla.  Alter  disposingof  five- 

the  trustee.     It  Is   an  established  giiths  of  the  annual   income  of  his  es- 

hat  if  a  testator  leaves   a   legacy,  tate    in  trust,  to  pay  annuities  to  his 

jtely  as  regards  hit  estate,  but  re-  widow  and  children  for  life,  he  devised 

s  the  mode  of  the  legatee's  enjoy-  the  remaining   one-sixth,  to  be  rein- 

of  it  to  certain    objects    for   the  vested  and  to  accumulate  for  the  bene- 

It  of  the   legatee,   upon    failure  of  fit  of  his  children's  children ;  and   on 

objects  the  absolute   gilt  prevails,  failure  of   issue,  or  if   such   issue  kU 

proposition,  which  was   declared  died  before  attaining  the  age  of  twen- 

^rd   Cappenham  in  Lastence  v.  ty-one,  without  having  issue,  then  over 

°"  "^--^     ""i),   was  to  trustees  to  establish  a  hospital  for 

In  Kel-  Incurables    in    Philadelphia    County. 

L.160],  "The  rule  certainly  applies  as  to  mat- 

las   been   followed   fn   numerous  ters  of  mere  local  or  State  policy,  re- 

juent   cases.      It  was   applied    In  suiting    from    custom    or    legisiatlve 

delphia    v.     Girard,      9     Wright  enactment,  b«  distinguished  from  pub- 

9,  where  It  was  held  that  where  lie  policy  founded  on  some  Immutable 

;cd  estate  for  a  lawful  purpose   is  principle   of    right    and    wrong,   and 

ctly  given,  and  there  are  annexed  universally  recognized  by  ell  civlliied 

unlawful  condition*,   limitations,  nations  and  countries, 

r*,  trusts  or   restraints,  the  unlaw-  "Our  act  of  April  18,  1653,  regulat- 

ndltlon*,  etCn  and  the  estate  limit-  Ing  trusts  for  accumulation,  was  not 

ereon   are   alone    void,    and    the  Intended  to  have  any  extra -territorUl 

Ipal  or  vested  e*tate  remains.      It  operation.     It   was   designed   only  to 

fby  Mr.  Gray:  'If  the  court  can  regulate  the  holding  of  proper^  under 
iSCofL-^                            868 
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In  Michigan^  Minnesota^  Indiana?  Alabama?  am 
Tennessee?  the  doctrine  of  cy  pres  is  not  recognized. 

In  Virginia?  West  Virginia?  Connecticut?  North  Cat 
olfna?  and  lowa?^  the  courts  do  not  admit  the  doctrine  o 
cypres;  but  yet  support  charitable  gifts  to  corporations  not  it 
existence,  or  not  having  the  necessary  powers  at  the  tim 
of  gift.  , 

n.  Statutobt  TBOTiuomi  nr  tee  Uhitid  BrATsa, — The  law  in  th 
United  States  on  the  subject  of  remoteness  is  far  from  harmoni 
ous,  the  statutory  enactments  ranging  from  declarations  or  mod: 
fications  of  the  common  law  to  an  entirely  new  system,  whicl 
obtains  in  New  York,  Michigan,  Wisconsin,  Minnesota  and  ii 
a  less  radical  form  in  California. 

t.  Little  V.  Mlllford,  31  Minn.  173. 

10th-  S.  Grimei  v.  Harmon,  35  Ind.  i^ 

r  State  fall»  neither  within  its  letter  «.  Carter   «.    Balfour,    9    Ala.   81. 

norspirit."    "It  U  well  settled  that  stat-  83a.     See  Williaini  v.  Pearaon,  38  AIi 

utes  relating  to  gifts    to  charities  are  199. 

local  in  their  Kction,  and  that  they  do  e.  Green  v.  Allen,  5  Humph.  (Tcnn 

not  affect  a  oltt  of    pertonal  estate  in  170;    White  v.  Hale,  >  Coldw.  (Tenn 

■id  of  a  foreign  charitj."     Lawrence  77;    Dickion   v.  Montgoroerj,  i    Swa 

V.   Kltterldge,  31   Conn.   577;    Cham-  ""        '      " 

berlaln  f.  Chamberlain, 43  N.Y.  433;  .     _      „.                        ,     _      .      . 

Dr«peri'.College,s7How.Pr.  (N.  Y.)  Leigh  (Va.)  450;    Janey   v.   LaUne, 

169 ;     School  Directors    v.    Tames,    5  Leigh  { Va.)  317;  Seabum  o.  Seabum,  i 

Wend.  <N.Y.)  171.  Gratt.   (Va.)   413;    Kelly  v.   Love,   a 

In  Hillyard  v.  Miller,  10  Pa.  St.  316.  Gratt.  (Va.)   134;  Wheeler  v.  Smith, 

the    court    by    Gibson,     C.    J.,    said:  How.  (U.  S.)  55 ;  Kain    *.   Glbbonei 

"Trusts      for    accumulation     beyond  101   U.S.  363.     But  aee  Literary  Fun 

the  period  allowed  for  the  vetting  of  v.  Dawaon,  10  Leigh  <Va.)  147;  1  Rol 

■n  executory  limitation  are  absolutely  411;  Klnnalrd v.  Miller,  35  Gratt.  (Va 

void,  although  the  fund  thus  to  be  ere-  107. 

■ted  is  directed  to  be  ultimately  ap-  T.  Carpenter  v.   Miller,   3    W.    Vi 

plied  to  the  formation  and  support  of  174;  Mong  v.  Roush,  39  W.  Va.  ii< 

«  charity.  See  Unlvenily  v.  Tucker, 3iW.V». 63 

But  though,  as  if  Is  said,  trusts  for  1.   Connecticut  Gen.  Sts.  (Rev.  1875 

accumulation   have  no  immediate  con-  tit.  iS,  ch.  6,  pt.  1,  Iji;  White  v.Flik,  3 

nee tion  with  the  doctrine  of  perpetui-  Conn..  31;  Jocelyn   v.  Nott,  44  Com 

ties,  they  may  sometimes  fall  within  cc;     Hughes  v.   Daly,    49    Conn.  3^ 

the  rule  against   them."  Fairfield  v.  Lawson,  joConn.  501;  Co 

Act  7th   July,  18S.S,  P.  L..{PaHtityl-  v.   ComEtock,   51    Conn.  35^.     But  at 

vamia)    359,    provides,  "That    in  the  Treat's  Appeal,  30  Conn.  113;  Adye  « 

disposition    of     property      by      will  Smith,  44  Conn.  6a;   White  v.  Howari 

made  or  to  be   made    for   any  rellg-  38  Conn.  343. 

lous,       charitable,      literary,      educa-  ,     ».  Holland  «.  Peck,   1  Ired.  Eq.  (> 

tlonal  or  scientific  use  or  purpose,  if  Car.)  355;  Whiten.   University, 4  Ire< 

thesame  shall  be  void  for  uncerUinly  Eq.(N.Car.)   19)  Bridges  «,  Pleasant 

or  the  object  of  the  trust  be  not  ascer-  4   Ired.   Eq.  (N.  Car.)  16;  McAuley   1 

Uinable,  or  has  ceased  to  exist,  or  by  Wilson,  t  Dev.  Eq.  (N.  Car.)  376.     Se 

an  unlawful  perpetuity,  such  proper^  Miller  v.  Atkinson,   63  N.  Car.    $3; 

■hall  go  to  the  heirs  at  law  and  next  of  Griffin  v.  Grahftm,  i  Hawk*  [N.  Car 

kfn  of  the  decedent,  as  In  the  case  of  96. 

persons  who  hare  died  or  may  die  In*  10.  Miller  v.  Chittanden,  3  Iowa  311 

testate."  4  Iowa  353.    See  Johnson  t>.  Mayne, 

1.   Methodist  Church  v.  Clark,  41  low*  tSo ;   Bjrdia    v.  McCutnej,  t 

Mich.  730.  Iowa  339, 
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Statutes  which  but  slightly  modify  the  common  law  rule 
t  in  the  following  States  :    Georgia}  Iowa*  Kentucky.^ 

Decided  modifications  of  the  common  law  doctrine  have 
u  made  in  the  States  of   Connecticut*  Ohio,^  and  Alabama^ 

Georgia  Rev.   Code,  art.  49.  $  i;  making  such  deed  or  nfll,   in  being,  or 

litations    of   estate    majr     extend  to   their  immediate   iHBue  or   descend- 

jgh   anj   number  of  lives   in   be-  anti."     See  the  recent  casei  of  Farnam  ' 

at  the    time     when     the      llmiU-  v.  Famam,  I  N.  E.  Rep.  311;  also  Kand 

imence,      and      twenty-one  v.   Butler,  48   Conn.    103;   Bronson   v. 

Urilitation      bejond      that  SCoive,  57  Conn.  147;  Anthony  v.  An- 


:nty-one     V.    Butler,  43    Conn.    103;    Bronson    1 
..        .  ^      d      that     Stonje,  57  Conn.  147;  Anthony  n.  An 

>d  the  law  terms  a  perpetuit}-,  and     thony,  5j  Conn.  356.  Sec  also  Alfred  v. 


When  an  attempt  Marks,  49'Conn.  473. 

ide  to  create  a  perpetuity,  the   law  In  Anthony  v.   Anthony,   55  Conn. 

I  effect  to  the  limitations  not  too  156,  a   provision   b^  which  tlie  teatator    , 

itc,  declaring  the  others  void,  and  left  $4,000  to  be  divided  equally   among 

iby  vest*  the  fee  in  the  last  taker  the   widow's   legal   helra   after    de^th, 

r  the  legal  limitation*."    See  Jones  was   held   void  under   the  CoHHtclieut 

aversham,  107  U.  S.  174.  statute,   since  the  legacy  could  not  ob- 

lowa  Code  of  1873,  §  1167:  "Every  vlously    vest    until   the   death    of   the 

Kltion   of  property  i*  void   which  widow. 

:nd&   the  absolute   power  of   con-  By  the  tame   will,'  the  Income  of  the 

ing  the  *ame  for  a  longer  period  residuary  estare  was  left  to  trustees  for 

during  the  lives  of  perions  then  the  bene'liE  of  the   testator's   two   son*, 

ing  and  for  twenty-one  years  there-  "and  their  families,"  during  the  lives  of 

."    See   Todhunter  w.  R.  Co.,^58  the  sons;  upon  the  death  oT either  leav- 

1  iQt,.     See  Gray  on  Perp.  435.  ing  "no  heirs,"  over.  The  word  "heir*" 

KtHluciy  Gtn.  Sts.   (1373), ch.  63,  was   held   to   mean  children;  the  pro- 

t,  4   17-  "The   absolute   power  of  vision  was  sustained. 

ation  shall   not  be   suspended   by  B.   Ohio  Rev.  Sts.  (1880),  44100;  "No 

limitation   or  condition   whatever  eatate  in  fee  simple,  fee  tail,  or  any  te**er 

a     longer    period     than     during  estate,  in  lands  or  tenements,  lying  with- 

continuance  of  a   life   or   lives   In  In  this  State,  shall  be  given  or  granted 

{ at  the  creation  of  the  estate,  and  by   deed  or  will,  to  any  person  or  per- 

ty-one     years    and     ten     montha  sons  but  such  as  are  in  being,  or  to  the 

:after."  Immediate  issue  or  descendants  of  such 

e  the  recent  case  of  Davis  v.  Bu-  a*   are  in  being  at  the  time  of   making 

[Ky.),  3  S.W.  Rep.  4.    See  Moore  such  deed  or  will."     The  word  "imme- 

awe,4  Mon.  (Ky.)  199.  diale  descendants"   is   construed  more 

Dmon  lAT  Bnla.— Recent  cases  In,  liberally  In  Ohio   than   in    Connecticut, 

it  where  the  English   rule. is   un-  See   M' Arthur  v.  Scott,  113  U.  S.  340. 

ged    by   statute    are:    In   Sfatsa-  There  the  devise   ol   their   parent'* 

r'ti,  Doring  T>.  LoveHng,  147  Mass.  share  to  the   children   of   any   grand- 

in  ./**mijj'/fa»ia,  Lawrence's  E«-  child      deceased       before    the    time 

136  Pa,  St.  366;   in   Ne-w   Jersey,  of  divison,  was  held  valid   as   to  those 

t  V.  Stout,  44  N.  J.  Eq.  479;  Ran-  great-grandchildren   whose   parent,  a 

h  -a.  Randolph,  3  Cent,  Rep.  106;  grandchild  of  the   testator,  was  living 

Virginia,  Woodruff  v.  Pleasant,  81  at  the  time  of  hla  death,  because  they 

37;  in  Tennetsee,  Brown  u.  Brown,  would  be  Immediate  issue  of  a  person 

W.  Rep.  869;  in  Maryland,  Col-  in  being  at  that   time;   likewise   snch 

V.  Foley,  ^3  ^^d.  158.  devise  was  held  valid  as  to   any  great- 

nUl4U.  —  The     articles      of     the  (jrandchlldren   whose   parent,  though 

\siana  Code  as   to  the  validity  of  born   after   the   testator's   death,   had 

ingent  gifts  are;   Rev.  Code,  1870,  died  before  their  grandparent,  a  child 

541,    14S1,    169S,   1699,    1534.     See  of  the  testator,   because   they   were,  il 

r  on  Perp.,   44   766-771.     See   also  not  immediate  Issue,  certainly   imme- 

«ssion  of  Strauss,  38  La.   Ann.  5c.  diate   descendants   of  that  child,  who 

CoitmecticufGKn.SA.  (i87j),tlt.  18,  was  In  being  at  that  time. 

,  pt  I,  (3,  p.  35J:   "No  estate  In  fee  See  also  Stevenson  v.  Evans,  loOhio 

le,  fee  tall  or  any  less  e«Ute,   shall  St  J07;  Turley  v.  Turley,  it  Ohio  St. 

iven,  by  deed  or  wilt,   to  any   per-  173. 

but  such  a*  are,  at  the  time  of  6.  Alabama    Rev.  Code  of  1876,  f 
871 


:"!^^:? 


PERPE  TUITIES.  la'  th«  Vmitod  smm 

d  also  in  the  State  of  Mississippi^  and  the  Territory  ol 
'izona.* 

3,  Statutes  Enacting  an  Independent  Rule. — The  statutory 
ovisions  of  New  York,  Michigan,  Wisconsin,  and  Minnesota  ;  th< 
atutes  of  California  and  Idaho;  the  Statutes  of  Michigan 
'iscomin  and  Minnesota,  on  the  subject  of  perpetuities,  are  copiec 

)m  that  of  New  York,  except  that  the  clauses  relating  to  per 
nalty  are   omitted.'     It  is  to  be  observed  also  that   the  act  o: 

18 ;     Land  may  be  convered  to   tbe  "4  ij.  Tb«  absolute  power  of  ali«na 

[e  and   children   or   children   only,  Uon  ihall  not    be    suspended  bj   an] 

nerally,  successively    and     jointly;  limitation  or  condition   whatever,  (o; 

j  to  the  heirs   of  the   body   of   the  a    longer     period     than    during    thi 

viTor  If  they  come   of  age,   and   in  continuance   of   not    more    than   twi 

lault  thereof  over,  but  conveyances  lives  in  being  at   the   creation   of   thi 

Dther  than  the  wife  and  chlldTen  or  estate,  except  in  the  single   case  men 

Idren  only,  cannot  extend   beyond  tioaed  in  the  next  section. 

:  lives   in   being   at  tbe  date  of  the  "^  16.  A  contingent  remainder  in  fe 

iveyance,  and  ten  Tears   thereafter,  may  be  created  on  a   prior   remainde. 

e   statute,  4  ii90>  forbids   the  crea-  in  lee,  to  taice  effect  In   the  event  tha 

n  ot  leasehold  estates  for  more  than  the  persons  to  whom  the  first  remain 

rs.  elf  r  is  limited,  shall  die  under  the  age  o 

■iifpi  Rev.  Code  of  1871,  f  twenty-one  yean,  or  upon  any   othe 

"Estates  in  tee  tail  are  prohib-  contingency,  by  which   tbe  estate    o 

d,  and  every  estate  which  shall  be  such  persons  may  be  determined  be 
rated  an  estate  in  fee  tail,  shall  be  fore  tbey  attain  their  full  age. 
estate  in  fee  simple,  provided,  that  "4  17-  Successive  estates  for  life  thai 
1  person  may  make  a  conveyance  not  be  limited,  unless  to  persons  i: 
a  devise  of  lands  to  ■  succession  of  being  at  the  creation  thereof;  an 
nees  then  living,  not  exceeding  two;  where  a  remainder  shall  be  limited  01 
d  to  the  heirs  of  the  Irody  of  the  re-  more  than  two  successive  estates  fo 
linderman,  and  in  default  thereof,  life,  all  the  life  estates  subsequent  t 
the  right  heirs  of  the  donor  in  fee  those  of  the  two  persons  first  entitle 
iple."  See  Cannon  v.  Burg,  59  Wis,  thereto,  shall  be  void,  and  upon  th 
I.  death  of  those  persons  the  remainde 
I.  In  vlri'tana,  any  person  mar  by  shall  take  effect,  in  the  same  manne 
id  convey  real  estate  to  his  legiti-  as  if  no  other  life  estates  had  bee 
ite  child  or   children,   and   natural  created. 

:ld  or  children,  or  his  child  or    chil-  "%  18.  Noremalndei;shaIl  becreatei 

m  by  adoption,  and  their  Issue   dur-  'upon  an  estate  for  tbe  lite  of  any  ojhe 

[  their  natural  lives,   whether  born  person  or  persona  than  the  grantee  Q 

begotten  before   or   after  the   con-  devisee  of  such  estate,  unless  such  n 

ranee;  and  In  such  conveyance  may  mainder  be  In  fee;   nor   shall    a    r< 

libit  the  alienation    of    such  estate  mainder    be    created    upon    such    a 

ring  the  natural   lives  of   such  chil-  estate  in  a  term  tor  years,  unlesa  It   b 

•M  and  issue.     Arizona  Comp.  Laws  tor  the  whole  residue  of  such  term. 

7,  3387.  "4  19.  When  a   remainder  shall   tx 

I.  The  statute  Is  here  given  in  full,  created  upon  any  auch  life-estate,  «n 
;ept  the  clauses  relating  to  accumu-,  more  than  two  persons  shall  be  namet 

ions,  which  will  be  found  i»fra,  this  as  the  persons  during  whose  Uvea  th 

e,  under  Accumnlationi.  life-estate  shall  continue,  the  reroalnde 
.  JVmu  rork  Rev.  Stat.  7aa,  4  14:  ahall  take  effect  upon  the  death  of  th 
very  future  estate  shall  he  void    In  persons  first,  in  the  same  manner   as  I 

creation   which  shall  suspend  the  no  other  lives  had  been  Introduced, 

lolute   power,  of    alienation    for    a  "4  ao.  A  contingent  remainder  shai 

iger   period   than   Is   prescribed  in  not  b«  created  on  a  term  ofyeara  unle« 

s  article.     Such   power    of    alien-  the  nature  of  the  cqntingency  on  vrhlc 

3n    is    suspended,  when   there    are  it  is  Ihnited  be  auch  that  the  reraaind* 

person*    In   being,   by   whom   an  must  vest  in  Interest,   during  the   con 

lolute  fee  In  potseuiOD  can  he  con-  tinuance  of  not  more  than  two  Uvea  i 

red,  being   at    the   creation    of    such    n 
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has  extended  the  period  in  Wisconsin  to  two  Uves  and 
ty-one  years  thereafter.* 

le  interpretation  by  the-A^ra'  York  coarts  has  been  adopted 
ese  Western  States.  The  discussion  of  i)\e NewYark  statute, 

far  as  it  relates  to  real  estate,  applies,  therefore,  equally  in 
lese  States. 

the  outset  it  must  be  observed  that  the  New  York  sys- 
is,  in  its  tenor  and  purpose,  entirely  distinct  from  the  English 

that  therefore  few  of  the  principles  which  determine  the 
ition  of  the  English  r^ile  have  any  bearing  on  the  New  York 
This  latter  is  not  primarily  a  rule  fixing  the  period  within 
h  future  limitations  must  vest.  Its  operation  is  not  re- 
:ed  to  future  contingent  interests.     Its  purpose  is  to  prevent 

suspension  of  the  absolute  power  of  alienation  "  of  real  es- 
and  of  the  "  absolute  ownership  of  personal  property  "  be- 
I  a  certain  period,  no  matter  in  what  manner  this  suspension 
be  attempted.  Such  suspension  of  the  absolute  power  of 
ation  is,  in  the  opening  clause  of  the  statute,  said  to  exist 

ler,    or     upon     the     temiiiiation  Ing  auch   limiutfon  or  condition;  or  If 

if.  luch  tnitmment  be  ■  wtll,  for  not  more 

II.  No  estate  for  life  thall  be  llm-  than  two   lives  in  beingatthe  death  of 

■  a  remainder  on  a  term  of  yean,  the  testator." 

t  to  a  person  In  being  at  the  ere-         "^  i.  In  all  other  retpects,  llmitationi 

of  such  estate.  of  future  or  conllneent  mlereGts  In  per- 

13.  All  the  provisions  contained  in  sonal  property  shall  be  subject  to  the 

article  relative   to  future   estates  rules  prescribed  in  the  first  chapter   of 

be  construed  to  apply  to  llmita-  this   act    In  relation   to   future  estate* 

of   chattel*    real,  as  well    as   of  in  lands,"  '  • 

lid     estates,    so     that    the     ab-         1.  The  statutes   of  Michigan.    Wit- 

ownership   of  a    term   of  years  cousin  and  Minneioia  have  copied  the 

not  be   suspended   for  a   longer  foregoing  statutes  of  Nvw  Tork,  except 

I  than  the  absolutepower  of  alien-  the  last  two  paragraphs  relating  to  per- 

can  be  suspended  in  respect  to  a  sonal  property,     Michigan  Sts.  1S83,  ^4 
Hi-}  et  leg.;  Minnesota  Gen.  StS.  189I, 

J4.  Subject  to  the  rules  established  4^  3973~'3995t  IViicontiH,  Sanborn  and 

preceding  sections  of  this  article,  Berryman's      Anno.     Sts,     ^     zojS- 

;hold   estate,  as  well    as  a  chattel  1063. 

nay  be  created  to  commence  at  a  In  Wiscomsin,  however,  the  act  of 
'  day;  an  estate  for  life  may  be  1887  has  enlarged  the  period  by  adding 
■d  In  a  term  of  years,  and  a  re-  twenty-one  years.  This  act  (S.  &  B. 
ler  limited  thereon;  a  remainder  Annot.  Sis.  tj  iay))  reads  as  follows; 
reehold  or  chattel  real,  either  con-  "The  absolute  power  of  alienation 
It  or  vested,  mav  be  created  ex-  shall  not  be  suspended  by  any  limila- 
nt  on  the  determination  of  a  term  tion  or  condition  whatever  for  a  longer 
tr*;  and  a  fee  may  t>e  limited  on  a  period  than  during  the  continuance  of 
ipon  a  contingency,  which,  if  it  two  lives  In  being  at  the  creation  of  the 
d  occur,  must  happen  within  the  estates  and  twenty-one  years  thereafter, 
1  prescribed  in  this  article.  .  .  ."  except  when  real  estate  is  given,  granted 
w  Tork  Rev.  Sl  773:  or  devised  to  literary  or  charitable  cor- 
I.  The  absolute  ownership  of  per-  porations,  which  shall  have  been  or- 
propcrty  shall  not  be  suspended  ganlzed  untier  the  laws  of  this  State,  for 
\j  limitation  or  condition  what-  their  sole  use  and  benefit,  and  except 
for  a  longer  period  than  during  also  in  the  single  case  mentioned  In  the 
mtlnuance  and  until  the  termlna-  next  section."  The  section  is  the  same 
•f  not  more  than  two  lives  in  being  as  4  16  of  the  JVeiu  Tork  sUtutes  re- 
date  of  the  instrument  contain-  lattng  to  contingent  remainder*. 
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"  when  there  aft  no  persons  in  being  by  whom  an  absolute  fee 
possession  can  be  conveyed.* 

Thus,  while  the  evil  sought  to  be  corrected  is  probably  tl 
same,  the  conception  and  operation  of  the  common  law  rule  and 
the  statufory  rule  are  almost  diametrically  opposed.  In  bot 
the  aim  is  certainty  of  title  of  property,  and  its  unrestricti 
markeWbility.  The  common  law  rule  works  indirectly  by 
general  provision  as  to  the  creation  of  future  contingent  interest 
The  New  York  statute  strikes  directly  at  the  suspension  of  tl 

f)ower  of  alienation;  but  it  defines  this  suspension  in  terms 
ar^e  that  in  themselves  they  permit  a  large  class  of  limitatio 
prohibited  by  the  English  rule,  and,  on  the  other  hand,  prohil 
present  vested  interests  which  the  latter  does  not  touch. 

Secondly,  the  period  within  which  the  suspension  of  the  pow 
of  alienation  is  prohibited  by  the  second  clause  of  the  statuu 
is  narrowed  to  an  arbitrary  term  of  "  two  lives  in  being  "  witho 
any  succeeding  absolute  number  of  years.  The  result  of  this 
to  defeat  a  common  class  of  dispositions  such  as  that  by  whi 
life  estates  are  given  by  a  testator  to  his  children,  and  tl 
survivors  or  survivor  of  these  (where  there  are  more  than  tw 
with  a  contingent  remainder  over  to  their  descendants. 

Furthermore,  besides  causing  a  large  amount  of  litigation,  t\ 
provision  has  compelled  the  court  to  adopt  or  extend  ingenious 
principles  relating  to  the  construction  of  wills  and  limitations 
interests,  in  order  to  savt  them  from  being  invalidated.  Tl 
general  character  of  the  interpretation  will  be  examined  below. 

It  is  pre-eminently  necessary,  in  order  to  understand  the  effect 
the  statute,  to  notice  its  relation  to  other  statutes,  with  which 
form^  a  system  of  law  of  interests  in  property. 

Of  these  the  most  important  are :  The  statute  which  defin 
the  classes  of  future  interests  ;■  that  which  defines  tl 
distinction  between  vested  and  contingent  remainders,  wi 
its  effect  as  interpreted,  in  abolishing  the  rule  in  Shelley's  Case 
the  statute  which  makes  contingent  remainders  alienable ;'  tl 
statute  which  defines  valid  trusts  in  real  property  ;•  that  whii 

1.  I  JV«y  Tort  Rer.  St».  7*1,  t)  14,  upoo  which,  thej-   tit   limited   to  ta 

>.  t  Jfew  Tork  R«v.    Sti,  71),  J  15.  effect,  remain*  uncertain." 

B.  I  New  Tork  Rev.  SU.  7J3,  1,1,  7-  See   Moore  v.   Littel,  it  N.  Y-  ( 

13;    1)1)  1419-1528;  ii  91-96.  House  V.  Jackson,  50  N.  Y.  i6t;  ali 

«.  I   Ufoi   Tori  Rev.   St».  711,  t  13.  HennesBj   v.   Patterson,  8j  N.  Y.  1 

See,  at   to  the  construction,  sufra,  this  and  Purdj'  v.  Hoyt,  ga  N.  Y.  446,     S 

title,  Retaattideri,  Vtaltd  and  Canting-  Gray  on  Perp^,  ^  107. 

ent.  The  statute  is,  "Future  estatea  are  B.  i  JVew   York  Rev.  St*.  711,  \  1 

either  veated  or  contingent. .  They  are  "Where   a  future  estate   ii   dependc 

vested,  when  there  is  a  person  tn  being  on  a  precedent  estate  It  may  be  term 

who  would  have  an  immediate  right  to  a  remainder,   and   maj  be  created  a 

the  pOBsestion  o(  the  lands,  upon  the  tranaferred  by  that  name." 

ceasing  of  the   intermediate  or  prece-  •.  i  Netv   York    Rev.  Sta.    717. 

dent    estate.        They    are   contingent,  45-68;  ^lio.  with  close  bearing  upon  t 

whllat th^penontowhon),ortheevent  statute  against  the  auspenauNi  of  t 
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liibits  alienation  in  trusts,  either  by  trustee  or  cestui  que  (rust; 
statute  which  declares  that  every  estate  granted  or  devised  to 

or  more  persons  in  their  own  right,  shall  be  a  tenancy  in 
imon,  unless  expressly  declared  to  be  a  joint  tenancy  ;*  finally 

statute  defining  the  word  "  issue  "  in  the  phrase  "  dying  with- 

issue."*  Of  these,  some  are  fundamental  to  the  rule 
inst  suspension  of  the  power  of  alienation,  defining  its  terms; 
srs  modify  its  effect. 

lost  striking  among  the  judicial  devices  for  the  purposes  of 
laining  testamentary  dispositions  is  the  construction,  which,  in 
auanceof  the  statute,  discovers  separate  limitations  in  ten- 
ies  in  common  even  where  there  is  an  admitted  joint  tenancy, 

where  the  devise  is  made  expressly  in  solido,  provided  thtre 

0  actually  expressed  joint  tenancy,  and  provided  the  inten- 
is  of  the  testator  can  thereby  be  fulfilled,'  the  incident  of 
'ivorship  being  preserved  by  tenancy  in  common  with  cross, 
ainders.* 

his  policy  of  construction  of  separable  limitations  is  applied 
he  preservation  of  trusts,*  and  a  void  limitation  is  rejected 
;never    it    may    be     separated    without    disappointing    the 

58  N.  Y.  661;  Grebel  1 
N.  Y.  40s;  Smith  f.  Ed 
y.  405;  /«  rt  Verplanck,  91  N.  Y.  439. 
4.  In  Purdy  v.  Hayt,  93  N.  Y.  457, 
ees,  In  law  and  in  equity,  lubiect  after  two  llfe-estate»  m  tenancy  In 
to  the  execution  of  the  tnist.  The  common  with  cross -remainders,  It  wu 
DO*  for  whose  benefit  the  trust  li  held  that  a  third  life  estate  was  void  m 
ted  shall  take  no  estate  or  interest  to  the  share  of  the  first  person  dyine, 
ie  lands,  but  may  enforce  tbe  pCr-  but  valid  as  to  the  share  of  tlie  second, 
lance  of  the  trust  in  equiQr."  The  court  admitted  that  the  rule  wu 

1  Nm  York  Rev.  Sta,  717,  (f  43-    settled  that  the  mere  'possibility  of  an 

unlawful  suspension  Invalidates  a  liml- 
\  Nrai  Tori  Rev.  Sts.  723,  f  3i.  tation,  regardless  of  subsequent  eventt. 
lere  a  remainder  shall  be  limited  Hawley  v.  James,  16  Wend.  (N.  Y.) 
ke  effect  on  the  death  of  any  person  iii;Gllman  f .  Reddlngton,  14  N.  Y.  o; 
out  heirs,  or  heirs  of  his  body,  or  Manlce  i'.  Manice,43  N.  Y.  301,  It  ad- 
out  issue,  the  words  "heirs"  or  "Is-  mltted,  also,  that,  during  the  life  of  the 
shall  be  construed  to  mean  heirs  person  dving,  there  was  an  uncertainly 
«ue  llnng  at  the  death  of  the  per-  as  to  eacti  share,  wrhether  the  limitation 
named  as  ancestor."  over  would  offend  against  the  statute. 
In  Hillyer  ii.  Vandcwater,  lai  N.  But  It  held  that  the  uncertainly  vras  of 
6S1.  a  residuary  estate  was  de-  a  different  kind  from'that  prohibited,  it 
1  "in  lolido"  to  executors  In  trust  being  certain  that  of  the  limitations 
ivldr  the  net  income  equally  among  over  of  two  equal  shares,  one  vroulU  be 
iiTtt  daughters  of  the  testatrix,  and  valid,  and  the  only  question  was  which 
le  end  of  ten  years  to  distribute  the  that  was.  See,  to  the  same  effect,  the 
dpal  among  them  In  the  same  pro-  recent  case  of  Dana  v.  Murray,  (N.  Y. 
ion.  It  was  held  that  there  were  iSgi)  ^6  N.  E.Rep.  11.  Seealso  Green« 
e  several  trusts  for  each  daughter,  v.  Greene,  54  Hun  (N.  Y.)  93. 
ecHvely,  the  estates  vesting  m  the  B.  Where  the  trust  aa  a  whole  de- 
^ters  at  the  death  of  the  testatrix,  penda  on  more  than  two  lives,  but  the 
Lorlllard  v.  Goiter,  '$  Paige  (N.  Y.)  propertv  Is  divided  Into  shares,  each  of 
14  Wend.  (N.  Y.)  J65;  Savage  *.  which  depends  on  only  two  lives  or 
nham,  17  N.  Y.  561;  Everitt  if.  less,  it  U  valid.  Wells  v.  Wells,  88  N. 
ritt,  39  N.  Y,  39;  McKlnstry  v.  Y.  w.  A  devUe  In  trust  for  three 
dert,  ]  Thomp.  &  C.  (N.  Y.;  181;  children  In  equal  shares,  the  shire  of 
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general  intent  of  the  testator.'     Other  principles  of  construe 

the  one  first  dying  to  go  to  his  helrt,  if  and  eztcnding  It."     Darling  v.  R<^en 

be   hu   anj,  otherwlM  to   be   divided  31   Wend.  (N.  Y.)  483.     See,  howcTci 

into  two  parts  to  be  held  In  trus»  and  Coster  v.  Lorillard,   14  Wend.  I N,  Y- 

to  vest   on   the   death  of  either  of  the  365^  Hawley  v.  James,   16   Wend.  (M 

others,  Is  valid,  as  each   ahare  depends  Y.)  61;    Root  v.  Stuj'vesant,  tS  Wend 

on  only  tiro  lives.  (The  suspension  here  (N,  Y,)  357, 

referred   to  is   that  prohibited  by  }  17,         See     the     recent  case  of    Palms  » 

relating    to     auccesaive     life-estates.)  Palms,      6S      Mich.     365.        In     tha 

Moore  f .  Hegeman,  72  N.  Y,  376,  383;  case  a  testator  left  his  property  ia  trust 

Everitt  ■v.  Everitt,  39  N.  Y.  3q;  Steven-  one-half  of  the  income  to  be  paid  to  hi 

son  V.  Lesley,  10  N.  Y.  51a.   See  Parka  son  for  life,  and  one-half  (^.tiisdaugh 

f.  Parks,  9  Paige  (N.  Y.)  107;  Bulkley  ter.     Upon  the  death  of  either   of  hi 

V.    PeyBter,,26    Wend.    (N.'  Y.)    21.  children,  one-half  of  the  esUle  to  ^o  b 

When   the    share  of   any    beneHclary  their  issue.     Upon  the  death  of  eithe 

vests,  the  trust  then  ceases  fre   lante.  child  without  issue,  hts  or  her  share  o 

Savage  a.Burnham,  17N.Y. 571;  Ford  the  income  to  go   to  the  survivor,  anc 

v.  Ford,   70  Wis.  19.  the    principal    of    the  estate     to     thi 

1.  Savage  v.  Burnham,  17  N.  Y.  571;  survivor's  Issue  upon  his  or   her  death 
Ford  v.  Ford,  70  Wis.  19;  .Woodgate  i^.         The  tenth  clause  of  the  will,  the  onlj 

Fleet,   64  N.  Y.  (66,   57^;  Hanison   n.  one  which  Involved  the  question  of  re 

Harrison,  36  N.  Y.  303,   384.    See  Van  moteness,   was:     "The    share    of    anj 

Scbuyver   v.  Mulford,    ^9   N.  Y.  426;  grandchild,  who  may  be  a  tnlnor  upoi 

Knoa   V.  Jonea,  47  N.  Y.  389;   Post  n.  the  death  of  hiE  father  (he  being  m; 

Hover,  33N.  Y.  593;  Amory  v.  Lord,  9  son),  or  of  his  mother  (she  being  mj 

N.  Y.  403.     A  devise   in   trust  to   pay  daughter)   shall  remain  a  part  of  sail 

over    one-third    of   the    estate  to   the  trust  estate,  and  under  the  managemen 

trustee  himself  gives  him   an   absolute  of  said  trustees  until  such  child  shall  bi 

fee,  and  does  not  suspend  the  power  of  of   age.     ..."    The    trusts    wen 

alienation  as  to  such  part.      But  if  the  held  not  invalid,  either  as  to  the  per 

residue   is   made   to  wait  the  death  of  sonalty  or  as   to   the  land.    The  prin 

more  than  two  lives,  the  devise  is  void  clpal  ground  of  the  decision' was  tha 

as  to  such  residue.     McSorley  v.    Wit-  the  remote  possibility  of  the  death  o 

•on,  4  Sandf.  Ch.  (N.  Y.)  515.     A  lirai-  all  the  children  of  the  son  before  hii 

taUon  to  take  on  one  of  two  alternatives,  death,  and  the  marriage  of  the  daughtei 

one  of   which   is'vaiid,    will    be    sus-  andherdeath,leavingisBucmloors—thk 

tained.     Schettler  v.   Smith,  41   N.  Y.  possibility  should  be  eliminated,  and,  i 

336.  it  occurred,  be  held  void.     It  doea  no< 

See  Darling  «.  Roeera,  11  Wend.  (N.  seem  that  the  improbability  of  the  oc 

Y.)  483;  Holmes  v.  Mead.  52  N.  Y.  333.  currence    of   any   contingency  shouli 

See  generally,  Sanborn  &  Bert^man's  have  any  effect  on  the  application  to  1 

notes    in    their     Annotated     Statutes  limitation  of  the  Rule  against' Perpetu 

of    WiscoHsim,     1)1)     303^2063.     Knox  Ities.     Such  a  position  Is  a  novelty  fi 

V.  Jones,    47    N.  Y.   389,    shows  how  the  treatment  of  a  rule,  the  purpose  o 

the    whole    trust    is    sometimes    void  which  requires  that  It  should  be  appliet 

If  there  is  an  equitable  limitation  ol  In-  without  any  regard  to  degrees  of  prob 

terests    beyond    the   statutory   period.  ablllty>.  Seejti/fi),thlstltle,.^//;ri;ii^i'(>a 
There  the  first  two  life- Interests  are  not         Whether  the  clause  in  question  con 

permitted  to  stand.      See  also  Boynton  tained    a  provision    which    might   bi 

V.   Hoyt,   I   Den.  (N.   Y.)  33;  Gott  v.  separated  from  the  other  provisions  o: 

Cook,  1  Paige  (N.  Y.)  jJl;   Schettler  the  trusts.  Is  another  question,   whicl 

v.  Smith,  41  N.Y. 318;  Wood  v.  Wood,  must      be     decided,    notoji    griiundi 

e   Paige  (N,  Y.)    59^;  VanVechten  k.  of  probability  of  occurrence,  but  of  th< 

VanVechten,  8  Paige  (N.  Y.)  104.  independence   of   the  provision.     Th< 

In  Cane  v.  Gott,  14  Wend.  (N.  Y.)  court  rested  for  this  point  on  Wood' 

641,  it  was  said  in  regard  to  the  principle  gate    v.    Fleet,  64  N.   Y.  573 ;    Har 

that  a  will  or  any  other  Instrument  pass-  rison    v.    Harrison,    36     N.    Y    543 

Ing  an  estate  maybe  void  in  part,  and  Savage  v,  Burnham,    17    N.   Y.   561 

yet  good  for  the  residue:    "There   Is  no  Manice  t'.  Manlce,  43   N.   Y.  303;   Di 

rule   of   Uw   which   calls   for    greater  Kay   v.  Irving,   5  Den,  (N.   Y.)  646: 

latitude  and  even  ingenuity  in  enlarging  Knox  v.  Jones,  47  N.  Y.  389;  Tien  tr 
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n    will   be   noticed   in   a  categorical   discussion   of  the   stat- 

X  is  first  necessary  to  inquire  precisely  when  the  absolute  power 
alienation  is  suspended  by  a  series  of  limitations.  The  statute 
:lares  that  it  exists  when  there  are  no  persons  in  being  by 
om  an  absolute  tee  in  possession  can  be  conveyed.*  It  is  clear 
t  in  itself,  this  permits  all  dispositions  of  succeeding  life  estates 
vever  numerous,  with  contingent  limitations  over  which  may 

vest  until  beyond  even  the  period  of  the  English  njle.pro- 
ed  the  limitations  are  to  persons  in  being.     In  other  words,  if 

contingency  is  one  not  of  person,  but  of  the  event,  it  does 
:  work  a  suspension  of  the  power  of  alienation.  And  there 
y  be  even  a  contingency  as  to  the  person  who  takes,  whose 
ertainment  may  fall  beyond  any  fixed  period,  provided  tfje 
is  to  which  the  person  must  belong,  consists  of  persons  who  are 
in  being  at  the  creation  of  the  limitation.' 
Vithout  doubt  the  most  fertile  source  of  the  suspension  which 

statute  prohibits,  is  the  class  of  express  trusts  which  are  by 
>ther  statute  made  inalienable  either  by  trustee  or  cestui  gut 
St.*    In  fact,  it  is  an  accurate  summary  of  the  whole  to  say 

-s,  98  N.  Y.  568 ;  Toms  v.  Wlllianu,  there  held  that  ft  leaie  to  a  man  and  wife 

(icn.  J67.  on  condition,  and  aRer  death   to  a  ion, 

ut  it  does  not  appear  that   any   of  who  was  "In  being."  on   the  tame  con- 

e  cases  sustain  the  leparate   rejeC'  ditlons,  did    not   suspend  the  power  ol 

of    a    limitation    bj    which    the.  alienation   Tor  more  than   two  lives   In 

ilution   not  of  a  distinct  fraction,  being,  ae  there  was   no  time  when  per- 

of  the  whole  of  the  trust  propertj'  sons  in  being  could  not   convev  an  ab- 

rected.  eolute    title.      It    may   be   questioned, 

A  rule  of  construction  which   hat  however,   whether   the  limitation  over 

important   bearing,   where  succes-  did  not  violate  the  clause  as   to  auccct- 

life  interests  are   devised,  is   that  sive   life   estates.     :    A'«w    rart  Rev. 

ch  holds  that  a  devise  to  designated  StE.  71.1.  f  17. 

■oia  and  the  survivori  or  survivor  4.  But  the  mere  creation  of  a  trust 

hem,  refers  to  the  death  of  the  tes-  does  not,  ifiso   facto,  suspend  allena- 

r,  and  designates  the  persons   then  tlon.      See    Sanborn     &     Berryman'a 

dving  as  the  takers.  Annotated   Statutes  of    WiWuHsiii,  (} 

(oore  H.  Lyons,  35  Wend.  (N.  Y.)  ao38-3o6i.     There  is  no  suspension  un- 

Stevenson   v,   Lesley,  70  N.    Y.  less  a  sale  by  the  trustees  would  be  in 

-515;  Van  Cott  Ti.  Prentice,  104  N.  contravention   of    the   trust.      Where 

:6.  the  trustee  is  empowered  to  sell  there 
is  no  suspension,  though  the  exercise 
of  the  power  may  be  postponed  by  the 

cotmtof  a  discretion  given  him.     Rob- 
ert V.  Corning,  89  N,  Y.,  33$,  33$.     See, 

ainder*     are     allen'able,    where    In  however,  Amory  v.  LKird,9  N.  Y.403, 

hare    given     to    each     of    several  417. 

dren,   all   the    other   children   had  A  trust  does  not  render  the  estate 

iHitingent     remainder,     there    was  Inalienable  where  it  is  for  the  payment 

luipenaion^of  the   power  of  aliena-  of  a  sun)  in  gross  (i  New  Tork  Rev. 

.    See   Miller  -v.  Emans,  19  N.   Y.  Sts.  730,  %   63).  the    interests   of    the 

,  Moore  v.  LIttel.    41    N.    Y.   66;  ceiinis  que  trusltnt  being  assignable. 

odgate  w.  Fleet.   44   N.  Y,  i;  Ham  Only  a   trust   to  receive   rents   and 

'an  Orden,  84  N.  Y.   J57;  Mott  v.  proHts  of  land,  and  apply  them  to  the 

"   "                     "      also  use  of  a  person  generally,  or  a  trust  to 

was  accumulat*  rents  and  profits  generally, 
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iving  out  of  consideration-  the  clause  against  successivi 
tes,'  there  are  but  two  modes  in  which  the  absolute  powc 
ation  can  be  suspended,  viz :  by  an  express  trust  or  powe 
.  of  such  a  character  that  the  land  cannot  be  alienatec 
ts  continuance,  or  by  a  contingent  limitation.'  The  shaq 
;  of  this  statutory  rule  with  the  common  law  rule  is  scci 
ase  of  dispositions  in  trust,  where  suspension  of  the  powe 
lation  is  caused  as  well  by  vested  as  by  contingen 
lers.» 

irovision  of  the  period  of  two  lives*  is  construed  literal!] 
e  person  whose  fife  forms  part  of  the  stipulated  term.' 
m  sixteen  of  the  statute  permits  the  single  exception  ti 
lidity  of  limitations  suspending  the  power  of  alienatior 
the  period  of  two  lives,  i.  e.,  "there  may  be  a  contingen 
er  in  fee,  created  on  a  prior  remainder  in  fee  determinabh 
contingency  that  the  prior  remaindermen  die  undei 
)ne  years."*  This  has  not  been  interpreted  with  enttn 
ity.' 

Defit  of  one  or  more  mlnort,  and  therefore  good.    Hunter  v.  Hunter 

ie  eatate  inalienable.     If  the  31  Bai1>.  (N.  Y.)  334. 

[red  to  make  pMyment  is  pro'  But  an  abaolute   term  is  prohibited 

in/  other  waj,  the  trustee  is  If  the  estate  is  to  be  kept  In   bulk  untl 

'  of  an}*  violation  of  the  trust  a    beneficlarj    attains    a    certain    age 

■viiiYil.'he  ceiini  gue  trust  in  though  several  other  beneficiaries  maj 

:nce  of  the  land.     Radley  v.  ,dle  in  tbe  meantime  without  causing  1 

N.  Y.  31.  vesting  or  division,   the  devise  is  vole 

tmlnational   trust  in  favor  of  as  founded  on  a  term.     If  the  veatlng  6 

rporated  rell^ous  society  dbe*  an   estate   depends    alone   upon    somi 

'ncenaim,  suspend  the  power  person  reaching  a  certain  age,  and  no 

[on.     DeWolf  v.  Lawson,  61  alio  upon  hii  death  before  that  age,  thi 

See  Ford  v.  Ford,  so  WU.  limitation  is  void,  being  founded  not  or 

!ss  V.  Braunborg,   41   N.  W.  life,  biit  on  an  absolute  term.     Field  n 

See  WUconsin  Stats.,  44  1086  Field,  4  Sandf.  Ch.  [N.  Y.)  516. 

t.  I  New  ror/t  Rev.  Sta.   713,  f  16. 

[w  ro^A   Rev.  SU.  733,  4   17.  T.  According  to  Hawleju.  James,  i( 

ev   V    Kuhn    oT    N     Y     w  ™""''  <^-  '^■^  "3,  the  secUon  author 

ey   V.   R.unn,   97    w.    i.   34.  i^es  a  limitation  such  as   the  following: 

^  T-i,;.  i..,  ,  <;.  A 1^™  ■  A-n  "tate  to  A  for  life,  remainder  to  his 
se   1  natcher  v,  bt.  Andrews      1.,,^  <,  ,    .     ^ 

r  Mich.  270;  Church  of  New-  ^"^""  """T'l'nll"'"*^?^  J?  '**' 
!    .  .'..'.  „  .  but  in  case  such  children  shall  die  un- 

ier  twentv-one,  then  to  B  in  fee. 
According   to     Manice    11.   Manice, 

(stSte,  the  trustee  being  given  ^f  'Jt'S^""'"*"""  "^  '"°   "71.1!'^ 

convev    to   him     cannot   be  '>«  "'"''«1  to  an  unborn  person  (with  a 

..    ,, "_ .   J  ■_  _  ,j  trust  to  accumulate  durlns  his  minorltv) 

IS    the  remainderman  would  ,,  ,_   ,    , _.        ..      ,f      .        ,     : 

jjiij  ,„  _.„  .     _  if  in   being   when   the  lives  terminate, 

,                .     w  u,  J.J        -     y,  second  unborn  person. 

„       „       „                   ,  See  also,  Temple  v.  Hawler,  i  Sandf. 

vr  rork  Rev.  Sta.  713,  }   16.  ch.  (N.  Y.)  153. 178. 

vise  to  the  wife  of  the  tes-  ■    "    -          —  ■ 


A«A  \iy  the  Ufeof  the  trustee,     liable    to  be  divested,  said:  "  la  such 
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n  regard  to  the  following  section,'  which  forbids  more  than 
)  successive  life  estates,  the  third  and  all  subsequent  ones  being 
d  and  the  remainder  taking  effect  after  the  second  life  estate, 
s  clear  that  it  does  not  apply  the  main  nile  to  ra  special  class 
limitations.  It  is  an  entirely  distinct  provision  and  a  far  more 
ious  restraint  on  freedom  of  disposition.  By  the  deflnition  of 
opening  clause  of  the  statute,  successive  life  estates,  however 
nerous,  would  not  tend  towards  a  suspension  provided  they  are  ' 
nted  to  persons  "in  being."* 

iections  eighteen  and  nineteen  apply  the  principle  of  section 
enteen  to  an  estate  for  the  life  or  lives  of  another  or  others.* 
'Personal  Property. — The  remaining  sections  relating  to  real 
perty   do   not   require   interpretation. 

Cs  regards  personal  property,  the  statutes  of  Witconsin, 
chigan  and  Minnesota*  onait  those  sections  of  the  New  York 
tute  applying  to  it.  Accordingly  the  Rule  against  Perpetui- 
i  has   been   held  to  be  abolished   in  Wisconsin   in   so  far  as 


•A  the  auspension  is   not  caused  bj  tingent   remainders,  a 

provision  that  the  infant  «hall  take  remainders  in  possession  onlj  In  favor 

;n  he   arrives  at  twenty-one.     The  of  such   ascertained   person  as,  except 

lension   ii    caused    wholly    \>y  the  for  the  void  life    estate,  would,    under 

tingent    limitation  over  in    case  he  the  will  or  deed,  be  entitled   to  Imme- 

>  before  twent^-one."  diate  possession.      Where   the   gift  in 

»rton»lty.— Itis  imporUnttonotlce  remainder    is    upon     a     contingency 

t  this  section  does  not  hold  good  as  ■"^ich  has  not  happened   at    the   time 

lersonal  propertv.  of  the  death  of  the  second  life  tenant, 

lanice    v.     Manice.   43  N.  Y.  381,  it  does  not  apply,  and  the    gift    is    !n- 

The    above  distinction  made  by  ""Jl^-  ^      ,   ^ 

court  in  Radler  v.  Kuhn,  97  N.  V.  Cbnfined  thus  to   successive   life  e»- 

has  less   value  hi   itself  than  as  an  ts'^'.  where  there  are  two   persons  in 

itration   of  the  principle  of  Boras-  being  at  the  creation  of  the  limitations 

s  Case  (»  Co-  R.    19),   which  is  ap-  «»''  "  nested  remainder,  it  is  difficult 

dlo   such    limitations   as,  lo  A  for  to  see  what  connection  the   clause  has 

and    if  he   should  die  leaving  any  "'th  '^e  suspension  o(   the   power  o( 

(ul  children,  to  them  when  they  ar-  alienation,    and,    of   course,  still    leas, 

at  the   age   of   twenty-one  years,  with  the  common  law  rule.    It  becomes 

nice    V.    Manice     43    N.    Y.   381.  ■''"ply     ■    statulorr     inhibition    that 

l!ey    v    Kuhn   91    N    y'  36'    See  no  remainder  shall  be  created  to  await 

nst/:  Williams',  41  Mich.  «!.'  ^«  determination  of   more  than   two 

^    1.  D        c.      _      1    -  successive  life   estates.    See  Knox  v. 

xNe^rork   Rev.   Sts.    713.  4  17-  Jone^  47  N.  Y.  397;  Smith  t-.  Edwards, 

he  clause  seems  to   disregard   the  gg  n.  Y.  104. 

that    successive    lite    esUtes    are  g,  ,    Jv'ety    Tork  Rev.  SU.  723,    J4 

Led  remainders,  unless  it  is  remem-  ,5,  ,g.      n    was    held    in    Gilman    v. 

Ed  that  the  power  of    alienation  is  Reddington,   34    N.    Y.  9,    that  4   18 

tended  whenever   immediate   pos-  joes  not    invalidate    a   trust    such   as 

ion  cannot,  even   it   expectant   III-  to     apply     the      rents      and     profits 

;sU  can  be  conveyed.  ti.   the   use  of  the   testator's  youngest 

f  only  a  conditional  fee  can  be  con-  children  and  their  unborn  issue   during 

ed  subject  to  be  defeated   by   some  the  lives  of  his  two  voungest  children, 

ion  who  cannot   now  give  and  re-  though  It   Is  possible' that   two  or  more 

«   his  interest,   alienation    is   sub-  ,uccesslve   generations  may   enjoy  the 

ded.     Hawley  w.  James,  16  Wend.  esUtedurlngsuch  lives. 

Y.)  176.  «.  Michigan  SW.  1881,  4  sji?,  etttq. 

.  In  Purdy  v.  Havt,  93  N.   Y.  446,  Wiacontin,    Sanborn    &     Berryman'« 

rever,  it  was  decided  that   the  sec-  Ann.    Sts.,    ^f   1038-3063;    Minnttota 

»  refers  only  to  vested,  not  to  con-  Gen.  Sts.  1891,  jt  5973-3995- 
879 
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'ichigan  it  is  now  settled  that  tbei 
position  of  property — the  statut 
the  common  law,  applying  to  tb 
n  personalty.* 

IS  in  New  York  as  to  whether  tb 
of  the  power  of  alienation  applit 
',  personal  and  real,  or  whether  tl: 
impressed  upon  personal  pro] 
tingent  limitations.^  The  greati 
:o  lie  on  the  side  of  the  formi 
applies  equally  to  realty  and  pe 

akota  statutes  are  modelled  as  1 
statute.  But  the  period  in  thei 
od  in  the  very  important  respa 
s  in  being,  without  any  numeric 


;    provldon*  were  not  lufScientlj  compr 
I     henilve  abiolutely  to  require   u  a  pe 

emptor^  Injunction  of  itatute  Uw,  the 
.  application  in  all  their  length  ai 
\  breadth,  and  in  the  »ame  degree  to  bo 
,  claues  of  property',  the  argument  to  1 
;  derived  from  the  general  slmilaritr  ' 
,  the  legislative  enactments  in  regard 
;  \both  claise*  of  propertj,  from  the  iItii 
t  lar  if  not  equal  mlichlefi  to  be  remedit 
.    and   from   the   general   poljer    of  tl 

law,  would  authorize  a  court  of  equit 
'     in   the   exercise   of    its   acknowIedg< 

powcr»,  to  apply  the  aame  rule  of  co 
1  «truction  to  both."  See  l  Nxm  To, 
I  Rev.  80.730,^63;  I  JV»iur»r*Rev,  Si 
1  778,  41;  Hallett  v.  Thompson,  5  Paij 
1  {N.  V.)  553;  Gott  V.  Cook,  7  Paij 
:  (N.  Y.)  C31;  Clute  v.  Bool,  8  Paij 
•  (N.  Y.)  83;  Hone  o.  Van  Schaack. 
■  PalM  (N.' Y.)  aw;  Degraw  !>.  ClaM 
>  II  Paige  (N.  Y.)  136.  The  qucstit 
,     scemi  to   have   been  settled  by  the  r 

cent  case  of  Cruikahank  u.  Chaie  (I 
;     Y.  18891,11  N.  E.  Rep.  64. 

S.  See  Civil  Code,  Cal.,  ^  716. 
In  Goldtree  v.  Thompson,  79  Ci 
.  613,  it  waa  held  that  a  bequeet  of  pe 
f  lonal  propertj  in  trust  to  divide  ar 
\  pav  the  income  to  tettator's  nephei 
I  and  niecet  during  their  respective  livt 
t  and,  after  their  death  In  trust  for  the 
t  children  who  shall'  atUin  the  age 
i  twentv-one  years'  or  marry,  is  not  vol 
1  The  birth  of  a  child  to  one  of  testatoi 
B  nephews,  after  the  death  of  testata 
e  which  child  died  single  and  minor  du 
1  Ing  its  father's  lifetime,  was  held  n< 
i  to  affect  the  validity  of  the  bequa 
380 
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rhe  Indiana  statute  is  an  unsuccessful  attempt  at  improvement 
the  New  York  rule.' 

n.  Tburs  toe  Acodkulatioh — 1.  Definition. — A  trust  for  ac- 
nulation  is  where  an  estate  is  given  to  trustees  to  hold  in  trust 
il  the  happening  of  a  certain  event  or  contingency,  or  until  th'e 
liration  of  a  fixed  period  of  time;  the  trustees  are  to  receive 
I  invest,  either  in  whole  or  in  part,  the  interest  and  income  of 

personal  property  and  the  rents  and  profits  of  the  real  estate; 
;n  the  certain  event  or  contingency  has  occurred,  or  the  pfriod 
time  elapsed,  they  are  to  deliver  up  the  fund  thus  accumulated 
:he  person  or  persons  entitled  to  the  same  under  the  provisions 
the  will  or  instrument  creating  the  trust. 

rhe  principles  of  the  common  law  and  their  modifications  by 
:ute  affect  trusts  for  accumulation  principally  in  respect  of 
ir  duration.  They  limit  the  time  within  which  such  a  trust 
^  continue. 

!'he  time  allowed  by  the  <;ommon  law  for  the  continuance  of 
5ts  for  accumulation  was  discovered  to  be  injurious  to  the 
eral  welfare,  and  to  give  to  the  owner  of  property  too  great  a 
ver  over  its  future  disposition. 

ty  theThelluson  Act  in  England,  the  Revised  Statutes  in  New 
■k,  the  Act  of  1853  '"  Pennsylvania,  and  statutory  provisions 
)ther  States,  the  common  law  period  has  been  limited. 
Consequently   a   consideration   of    the   subject   of    trusts   for 
umulation  has  to  do  principally  with  the  restrictions  placed  by 

common  law  and  statutes  upon  the  time  during  which  such 
its  may  continue. 

Idaho  Rev,  Su.  i8S7,tit.s,ch.  1,44  cordlnE   to  the   provUlon*  of  the  kit 

r-i&V).    See  Civil  Code  (i88j)  303.  preceding  section   shall     be   void;  and 

Indiana  Rev.  Sti.  (1876),  ch.  81,  I)  upon  the  death   of  these   person*   en* 

"The  absolute   power  of  aliening  titled  to  take  the   remainder,  shall  tak« 

Is   shall  not   be   suspended  b^  any  effect  in   the   same  manner  as   if  such 

tatlon  or  condition   whatever,  con-  void  estate  bad  not  been  created."  It  it 

ed  in  any  grant,  conve/ance   orde-  Impossible  to  make  sense  of  tiKM  pro- 

,  Tor  a   longer    period  than   during  visions. 

nistence  of  a  life,  or   any  number  B«t«Ua  lOr  T*an. — A  defect  la   the 

ves,  in  being  at  the  creation  of  the  Rule  against  Perpetuities,  so  far  as  its 

le  convered,  granted,  devised,  and  ultimate  purpose   is   concerned,  is  the 

ein  specined,  with  the  exception  that  possibility  of  the  creation  of  long  terms 

ntingent  remainder  In  fee  may  be  with  remainders  thereafter,    '  In   Ala- 

ted  on  a   prior  remainder  in  fee,  to  bama,  a  statute  forbids  the  creation  of 

effect,  in   the  event   that  the   per-  leasehold  estates  for  more  than  twenty 

or    persons    to  whom  the  first  re-  year*.      Alabama    Rev.   Code     (1S76), 

nder  Is  limited,  shall   die  under  the  C190.    See    this    subject  in  Cray  on 

of  twenty-one  years,  or  upon  any  Perp.,  4  110.      See  Todhunter  f.  D,  M. 

r  contingency,  by  which  the  estate  I.   &  M.  R.  Co.,  ffi  Iowa  305. 

ich  person  or  persons  may  be   de-  Aelnal  Parpatnitlai. — In  many  State* 

lined   before   they  attain  their  full  there  are  constitutional  prohibitlona  of 

"     Indiana  Rev.  Sts.  (1876),  ch.  81,  perpetuities  In  the    strict  senses   with 

:  "Where  a  remainder  for  life  shall  these,  however,  the   Rule  against  Per* 

mitedon anyotherthanallfeor lives  petultles  has  no  connection. 

eing  at  the  creation  of  such  estate.  In  Bates  v.  Bates,    134   Mu*.   Iio,  a 

the  life  estate  subsequent  to  those  testatrix  provided   for   the   sale  of  her 

on*  entitled  to  take  Itfe-estatea  ac-  real  estate,  In  order  to  constitute  a  pcf^ 
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2.  At  the  Common  Xair. — At  the  common  law,  the  period  durii 
which  one  could  direct  the  income  or  profit  of  an  estate  to 
accumulated,  was  governed  by  the  Rule  against  Perpetmtii 
which  limited  the  time  within  which  a  future  interest  might  vest 
T.  e.,  a  life  or  lives  in  being  and  twenty-one  years  and  ninemont 
thereafter.  Thus  the  same  principle  of  law  determined  the  t> 
questions:  How  long  can  one  defer  the  enjoympnt  of  proper 
by  a  direction  to  accumulate  its  income?  and  how  long  can  o: 
control  the  vesting  of  a  future  interest  in  property?  That  whl 
was  too  remote  for  the  one  was  too  remote  for  the  other,  and  t! 
same  results  followed  the  remoteness  of  a  direction  to  accumula 
as  attended  the  remoteness  of  an  executory  devise  or  bequest. 

It  is  a  well  settled  rule  that  a  trust  for  accumulation  must  I 
confined  within  the  limits  fixed  by  the  Rule  against  Perpctuitii 
and  that  if  it  may  possibly  extend  beyond  that  time  it  is  whol 
void  ab  initio.  If  the  period  fixed  for  the  determination  of  i 
trust  is  a  condition  precedent  to  the  gift  of  the  accumulated  fun 
and  that  period  may  possibly  not  happen  till  after  the  time  tats 
by  the  rule,  both  the  direction  to  accumulate  and  the  gift  of  t 
accumulated  fund  are  void  absolutely.  There  is  no  power  vesti 
in  the  court  by  which  it  can  lessen  the  time  for  accumulatic 
provided  for  in  the  will  or  settlement,  and  thus  bring  the  directit 
to  accumulate  within  the  Rule  against  Perpetuities.  It  was  t: 
intention  of  the  testator  or  settlor,  that  the  gift  should  take  effe 
at  a  certain  time  or  on  a  certain  event.' 

manent  fund  for  beautifying  a  monu-  Sim.    1871    Marshall   v.  HoUowaj' 

ment    and    keeping   it  In  order.      The  Swanst  431;  Turvln  v.  Newcome,  3 

court  held  that  'Tunds  cannot  be  estab-  &  J.  16)  Smith  o.  Cunninghame,  13 

lished    Indelinttclj      alienable    in    the  R.,  Ir.  480;  Palmer  v.  Holford,  4  Ru 

hands   of  those   to  whom  thej'are  In-  403;    Thorndike  v.    Loring,    15    Gr 

trusted  and  their  sue cesson,  the  Income  (Mass.)  391;  Armory  v.   Lord,    5  5e 

of  which  ia  to  be  perpetuallj' devoted  to  (N.   Y.)    403;  Graj  on    Rule    agali 

uieE   which   are   not,  legally  speaking,  Perpetultlei,  4    674;    i  Jarm.  on  Wi 

charitable."  See   also   In  re  Bailev,  34  573;  1  Perry  on  Truita   393;   Craig 

Abb.  N.   Cas.  (N.  Y.)  306;    Penny  i>.  Craig,  3  Barb.Ch.  (N.  Y.)  76;  Hoop 

Croul,  76  Mich. 471*  Cottman  v.  Grace,  v.   Hooper,  g  Cuah.  (Mass.)  133;    Mi 

ti2N.Y.299;Halei'.  Ilale,  115  111.399;  thews   v.  Keble,  L.  R.,  1  Eq.  467;   K 

Goesele   v.  Bimeter,   14   How.  (U.  S.)  lam   v.    Allen,  51    Barb.  (N.  Y.)  61 

5?9.  Dutch  Reformed  Church   v.  Brandt 

If,  however,  the  testatrix  in  Bates  v.  51  Barb.  (N.  Y.)  iiS;    White   v.  Ho 

Bates   (134    Mass.    110)    had    devised  ard,  5J    Barb.  (N.  Y.)  194*  Fosdick 

the   property   on    condition     that    the  Foadlck,   6    Allen    (Mass.)    43;    Hi 

devisee     should     beautify   the     monu-  yard  v.    Miller,    10  Pa.   St  3^6;   Hi 

ment   and   keep  it  In  repair,  it   seemi  erave's  Thelluson  act,  {  74;    L.ewis 

that  the  condition  would  not  havebeen  Perpeluitiet  593;   Studholme  v.   Hod 

void    for    reniotenesB.      See    Giles    v.  son,  3  P.  Wms.  305;  Green  v.  Skins, 

Boston     Society,     10     Allen     (Mheb.)  Atk.   473;   Mole   t..  Mole,  i  Dick.  31 

35«.  Hopkins   v.    Honkins,     i    Atk.   jSi 

1.  CurtU   V.   Lukln,    5    Beav.     147;  Vetey  St.36Si  West  606;    Lade  c.  Hi 

Boughton   V.   Boughton,    t    H.  L.  Ca.  ford,  i  W,  Bl.  438;  Phlppn..  Kclynj 

406;   Boughton   V.  James,    i   Coll.   16;  i  V.  &  B.  57  note  b;   Harrison  o.  Hi 

Vawdry  V.  Geddei,  i  Russ.  &  M.  103;  rison,  4  Vesey  aSfij  Perrr  v.  Phellpi, 

Southampton   ».    Hertford,   3  V.  &  B.  Vesey   108;   Sir  John   WebVs  Will, 

54i    Scarlsbrick  v.    Skelmeradale,    17  Vesey    387;    Sh«nabury    v.    Sir  Jol 
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l>b,  7  Vesey  480  (i8oa;)6M«d.  100  In  >  note  to  the  report  ol  thi*  te- 
II);  3  M7I.  WK-.tm  (1834).  markable  caee  on  page  aa?,  it  is  stated: 
helluson  v.  Woodford,  4  Vesey  as?.  "  This  case  is  memorable  in  the  histor; 
rvise  of  real  estate  of  the  annual  of  the  English  law  from  the  Impor- 
e  of  near  5000I,  and  other  estates  tance  of  the  queitlons  and  the  amount 
cCed  to  be  purchased  with  the  resi-  of  property  under  adjudication,  and 
of  the  perBonal  estate,  amounting  from  the  revelation  it  affords  of  the 
bove  6oD,oool.  to  trustees  and  their  unnatural  meanness  and  ostentation  of 
9,  etc.,  upon  trust  during  the  lives  the  testator,  depriving  bis  immediate 
le  testator's  sons.  A,  B  and  C,  and  descendants  of  their  just  share  of  his 
is  grandson,  D,  and  of  such  other  fortune,  not  to  found  any  noble  char- 
as  A  now  has  or  may  have  and  ity,  but  that  it  might  accumulate  in  the 
ich  issue  as  D  may  have  and  of  hands  of  trustees,  for  the  miserable 
I  issue  as  any  other  sons  of  A  latisfactlon  of  enjoying  in  anticipation 
have  and  of  such  sons  at  B  and  the  wealth  and  aggrandizement  of  a 
ay  have  and  of  luch  issue  as  such  distant  posterity,  who  should  bear 
may  have  as  shall  be  living  at  his  his  name.  .  .  .  The  testator's  object 
^ase  or  born  In  due  lime  afterwards  was  to  protract  the  power  of  aliena- 
during  the  life  of  the  survivor,  to  tion  by  taking  in  lives  of  persons  who 
ive  the  rSnti  and  profits  and  from  were  mere  nominees  without  any  cor- 
r  to  time  to  invest  the  same  and  responding  Interest.  The  property 
produce  of  timber,  etc.,  in  other  was  thus  tied  up  from  alienation  and 
:hases  of  real  estate ;  and  after  enjoyment  for  three  generations, 
death  of  the  survivor  of  the  said  Shortly  after  executing  this  extraor- 
ral  persons,  that  the  said  estate  dlnair  will,  on  the  list  of  July,  1797, 
1  be  divided  into  three  lota,  and  Mr,  Thelluson  died.  The  money 
one  lot  shall  be  conveyed  to  the  which  the  will  sought  to  accumulate 
lie    lineal    descendant    then  was  estimated  at  £§xi,ooo.     Mr.   Mor- 


second,  etc.,  and  all  and  every  lation,  llmitingit  to  ai 
r  male  lineal  descendant  or  de-  the  shortest  probable  period  at  which 
dants  then  living,  who  shall  be  In-  the  fortune  might  be  alienated,  at 
ibleof  taking  as  heir  in  tail  male  £a7,i8l,ooo.  .  .  . 
ij  of  the  persons  to  whom  a  prior  "After  the  judgment  of  the  court,  es- 
te  is  limited,  of  A,  successively  in  tablishing  the  trusts,  Lord  Lough- 
male;  remainder  in  equal  moieties  borough,  to  prevent  such  a  morbid 
ic  eldest  and  every  other  male  grasp  of  property  in  the  future,  intro- 
il  descendant  or  descendants  then  duced  and  carried  a  blllwlth  the  unan- 
ig  of  B  and  C,  as  tenants  in  com-  Imous  consent  of  both  branches  of  the 
in  tail  male  in  the  same  manner,  legislature,  39  and  40  Geo.  Ill,  ch.  98, 
cross-remainders;  or.  If  but  one  restraining  dispositions  by  way  of  ac- 
male  lineal  descendant,  to  cumulation  to  the  life  of  the  settlor,  or 
in  tail  male;  remainder  to  the  twenty -one  years  after  his  decease,  or 
tees,  their  heirs,  etc.  the  minority  of  any  party  living  at  the 
le  other  two  lots  were  directed  to  time  of  hia  decease." 
onveyed  to  the  male  descendants  This  act  has  been  styled  the  "Thel- 
I  and  C,  respectively,  in   the   same  luson  Act." 

.  .nj  ™.-.v,   -It,."!™.-   i<..,i><it<^n.  Bacon     v.     Proctor,    T.   &  R.  31  ; 

Martin  I'.Margham,  14  Sim.  130;  At- 

I    fee ;  and   it  torney  General  i^.  The  Bishopof  Ches- 

-    -       •   ,uld     --  "-'-'•  -c-     ... 

lale 

esaid  upon  trust  to    sell    and   pay  Hactwell,  7  Veaey  36 ;    Phipps  v.  Ke- 

produce  to  his  majesty,   his  heirs  lynge,  a  V.  &B.  57,  note;  Lord  South - 

successors,  to  the  use  of  the  sink-  ampton   v.   Hertford,  1   V.  &   B.  57; 

fund;    the  accumulation,  till  the  Tregonwell  v.  Sydenham,  3  Dow.  813; 

:hasesor  sales  can  take  place,  to  go  Saunders  v.  Vantier,  i   Cr.  &  Ph.  340; 

le  same  purpose,  with  a   direction  s.  c,  4   Beavan  115;  Jossetyn  i'.  Josse- 

all  the  persons  becoming  entitled  lyn,  9  Sim.  63;    Thorndlke  v.  Lorlng, 

I  use  the  surname   of   the  testator  15  Gray  391 ;  Perry  on  Trusts  396. 

r.    The  InisU  of  the  will  were   es-  Where  a  vested  esUte  for  a  lawful 

Itbed.  purpose  1*  distinctly  glv«n,  and  there 
883 
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3.  Preient  T«fted  Intemt. — Before  considering  the  statuti 
imitations  of  the  common  law  it  will  be  well  to  state  that  wh 
:here  exists  a  vested  indefeasible  right  to  the  possession  of  i 
iccumulations  or  the  principal  on  the  part  of  the  person  to  wh 
:he  accumulated  Income  is  to  be  paid,  the  direction  to  accumul 
's  an  illegal  restraint  on  alienation  and  therefore  void.  1 
person  entitled  has  a  right  to  put  an  end'to  accumulation  at : 
:ime.  For  this  reason  it  matters  not  whether  the  direction 
iccumulate  violates  the  Rule  against  Perpetuities  or  any  of 
;tatutory  provisions  limiting  the  time  during  which  a  trust 
accumulation  may  continueJ 

ire  annexed  to  it  unlawful  condition*,  or  the  term  of  twentj-onejeui  f 

Imitations,  powers,  trusts  or  reatrainta,  the  death  of  any  euch  grantor,  seti 

:he  unlawful  conditions,  etc.,  and  the  devitor    or    testator;    or  during; 

•state  llmlled  thereon  onlj  are  roid,  minority   or    respective   minoritie 

irhile  the  principal  or  vested  estate  re-  any  person  or  persons  who  shall 

nains.     Philadelphia  u.Girard,  45  Pa.  living,  or  en   ventre    -la    mere  at 

St.  I.  time  of  the  death  of  such  grantor. 

When  a  legacy  is  directed  to  accu-  visor  or  testator;  or  during  the  mic 

nulate  for  a  certain  period,  or  where  ty  or  respective  minorities  only  of 

he  payment  is  postponed,  the  legatee,  person  or  persons  who,  under  the 

f  he  has  an  absolute,  indefeasible  in-  or  trusts  of  the  deed,  surrender,  wil 

.erest,  la.not  bound  to  wait  until  the  other   assurances   directing  such 

Mp! ration  of  that  period,  but  may  re-  cumulations,  would,  for  the  time  be 

juire  payment  the  moment  he  is  com-  if    of   full  age,   be  entitled   unto 

letent  to  give  a  valid  discharge.  rents,  issues  and  profits,  or  the  inte 

Saunders  v.   Vantier,  4   Beav.   115;  dividendsorannualproduceaodire 

josselyn  v.  Josselyn,  9  Sim.  63 ;  Rocke  to  be  accumulated  :  and  in   every  c 

■J.   Rocke,   9   Beavan  66;    Jackson   v.  where    any     accumulations    shall 

Marjoribanks,   13   Sim.  91 ;    Curtis  v  directed  otherwise    than   ai  aforet 

Lukin,   5   Beavan,     155 ;    Magrath    v.  such  direction  shall  be   null  and  1 

Uorehead,  L.  R.  13  Eq.491.  and  the  rents,  iBBue^  profits  and 

1.  Thelluson  Act,  39  &40   Geo.  Ill  duce  of  such  property  so  directed! 

1 1800)  ;  Whereas  it  is  expedient  that  all  accumulated,  shall,  so  long  as  thes 

llapositions   of  real  or  personal  estates  shall    be     directed      to    be   accu 

whereby     the      profits   and     produce  lated     contrary    to      the      provis 

hereof  are  directed  to  be  accumulated,  of  this  Act,  go  to  and   be  received 

ind  the   beneficial  enjoyment  thereof  such  person  or  persons  as  would   1 

is  postponed,  should  be  made  subject  been  entitled  thereto  if  such   accu 

:o     the    restrictions    hereinafter  con-  lation  had  not  been  directed. 
:ained;   may  it  therefore  please  your         II.  Provided    always,  and  be  it 

Sfajesty  that  it  may   be  enacted  :  and  acted,   That  nothing  in  this   Act  ' 

le  it  enacted  by   the  king's  most  ex-  talned  shall   extend   to   any   provi 

:ellent   Majesty,  by  and   with  the   od-  for  payment  of  debts  of  any   grai 

i-ice  and  consent  of  the  L.ords  Spiritual  settlor,  or  devisor,  or  other   persoi 

tnd  Temporal,  and  Commons,  in  Parli-  persons,  or  any  provision   for  rai 

iment  assembled,  and  by  the  authority  portions  for  any  child  or  children  oi 

of  the  same,  That  no  person  or  persons  grantor,  settlor  or  devisor,  or  any  c 

ihall,  after  the  passing  of  this  act,  by  or  children  of  any  person    taking 

iny  deed  or  deeds,   surrender  or   sur-  interest    under   any  such  conveys 

renders,    will,    codicil    or     otherwise  settlement  or  devise,  or  to  any  dl 

liowsoever,    settle   or  dispose    of   any  t!on  touching  the  produce  of  tin 

real  or  personal   property,  so   and  in  or  wood  upon  any  lands  or  tenem< 

luch  manner  that  the  rents,  issues,  prof-  but     that   all     such    provisions 

itsorproduce  thereof  shall  be  wholly  or  directions    shall    and    may    be    n 

putiallj  accumulated,  forany  longer  and  eiven  as  if  this  act  had  not  pai 
Lerm  than  the  life  or  lives  of  any  such        111.  Providedalso,«Qdbe  ltena< 

g:rantororgrantors,settlororaettlor«;  That    nothing  in  this  «ct  contft 
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L  Ths  TheUnioii  Aot,  Bnglud.— The  first  modification  of  the  com- 
in  law  occurred  in  1800,  when  the  Thelluson  Act  of  '30  and  '40, 
orge  III,  was  passed.  It  provides  four  periods  during  which 
rumulations  may  continue.  First,  during  the  life  or  lives  of  any 
intor  or  grantors,  settlor  or  settlors.  Second,  during  the  term 
twenty-one  years  from  the  death  of  any  such  grantor,  settlor, 
risor  or  testator.  Third,  during  the  minority  or  respective 
norities  of  any  person  or  persons  who  shall  be  living  or  en  ventre 
mere  at  the  time  of  the  death  of  such  grantor,  devisor  or  tes- 
or.  Fourth,  during  the  minority  or  respective  minorities 
ly  of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the 
ed,  surrender,  will  or  other  assurances  directing  such  accumula- 
ns,  would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
;  rents,  issues,  profits,  or  the  interest,  dividends,  or  annual  pro- 
ce  so  directed  to  be  accumulated. 

The  second  section  of  the  act  exempts  from  its  operation  any 
^vision  for  payment  of  debts  of  any  grantor,  settlor  or  devisor, 
other  person  or  persons ;  or  any  provisions  for  raising  portions 

■  any  child  or  children  of  any  grantor,  settlor  or  devisor,  or  any 
ild  or  children  of  any  person  taking  any  interest  under  any 
:h  conveyance,  settlement  or  devise,  or  to  any  direction  touch- 
;  the  produce  of  timber  orwood  upon  any  lands  or  tenements. 
Ihe  full  text  of  the  act  is  to  be  found  in  the  notes. 

2.  First  Period. — The  first  period  is  "the  hfeor  lives  of  any 
;h  grantor  oc  grantors,  settlor  or  settlors.  This  provision  is 
plicable  only  to  trusts  for  accumulation  created  by  deed. 
The  Thelluson  Act  receives  the  same  construction  in  the  case 
a  trust  for  accumulation  created  by  deed  as  it  receives  in 
;  case  of  a  similar  trust  created  by  will.' 
h.  Second  Period. — The  period  of  twenty-dne  years  provided' 

■  in  the  second  clauee,  "  the  term  of  twenty-one  years  from  the 
nth  of  any  such  grantor,  settlor,  devisor,  or  testator,"  is  exclu- 
e  of  the  day  of  the  death  of  said  grantor,  etc.* 

11  extend  to  tny  disposition  respect-  would  If  held  upon  the  same  terms 
heredltable  propertj  within  Ihst  under  b  will.  In  either  case  directions 
-t  of  Great  'Britain,  cMed  Scotland .  Tor  accumulation  are  void  so  far  as 
V.  Provided  also,  and  be  It  enacted,  they  are  In  conflict  with  the  Act,  and 
St  the  restrictions  in  this  act  con-  it  can  make  no  dilference  whether  such 
led  shall  talce  effect  and  be  in  force  accumulations,  where  the  property 
h  respect  to  wills  and  testamenls  passed  bj  deed,  accrued  within  the 
de  and  executed  before  the  passing  lifetime  of  the  grantor  or  after  his 
:his  act,  in  such  c«ies  only  where  decease.  Carson  n.  Rutter,  la  W.  N. 
devisor  or  testator  shall  be  living,  C.  (Pa.)  161;  Gray  on  Perpetuities,  f) 
■  •  •■  '  ^;  Heywood  v.  Heywood,  19  Beav. 
■rg,  Thei.  Act,  4  89. 
9.  In  Gorst  v,  Lowndes,  11  Sim.  434, 
a  testator  directed  the  Income  of  his 
property  to  be  accumulated  for  the 
io  also  doea  the  PtHHsylvania  Act  term  of  twenty-one  years  from  his 
April  18,  1853.  The  terms  of  this  death.  The  testator  died  on  the  fifth  of 
t  relating  to  accumulations,  apply  to  Januarj,  1830.  Held,  that  in  the  com- 
Mlatc  held  under  a  deed  just  as  they  putatlon  of  the^  term,  the  dajr  of  bis 
iSC.ofL.— 3S-  386 
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ator  directs  the  accumulation  of  a  fund  to  con 
e  subsequent  to  his  decease,  the  accumulation  b 
:  the  expiration  of  twenty-one  years  from  h 
gh  at  that  period  there  has  been  on  the  whole  le: 
e  years  of  accumulations.' 

IRIOD. — The  third  period  is  "  during  the  minority  ( 
)rities  of  any  person  or  persons  who  shall  be  livin 
mereat  the  time  of  the  death  of  such  grantor,  d 
r."* 

ERIOD — The  fourth  and  last' period  allows  accumul. 
le  minority  or  respective  minorities  only  of  an 
ins  who,  under  the  trusts  of  the  deed,  surrende 
surances  directing  such  accumulations,  would,  (c 
if  of  full  age,  be  entitled  unto  the  rents,  issu< 
:he  interest,  dividends  or  annual  produce  so  direct* 
ited." 

>n  does  not  permit  accumulation  during  a  minoril 
■)  elapse  between  the  death  of  the  testator  and  tl 
:  of  the  minority.' 

icluded;  and   conae-  have  so  fallen  In,  to  applj  luch  molei 

dividend*  on    «tock  of  the  dividends,  and  alio   tucb  furth 

on  the  fifth   of  Jan-  parts  of  the  same  a*  (hould  from  tifr 

.bject  to  the  truet  for  to  time  fall  In   by  the  determination  < 

«ter   V.  GarUnd,  15  the  annuities,  reipectivelv,and  the  who 
of  the  dividends,  when  all  the  annuitii 

1  law,  the  day  of  the  should  have  ceased  to  certain   charlt 

1.    Toder  V.  Sansom,  ble  uses.     The  money  wm  invested  * 

(.  cording  to  the  will.    The  death  of  sor 

re  annuities  to  A  and  of  the  annuitants    afterwards  releas 

irgedonmoney  tn  the  a  part.of  Che  dividend*,  and  the  sun 

;led  that  when  eith-  so  fallen  in  were  accumulated.      In  1 

y  should  accumulate  inrormation   to  establish  the    charit 

f  the   survivor.      A  held,  that  although    the  accumuUtli 

fler  the  testator,    B  of  tlie  dividends  had  not  begun  till  t^ 

Held,  that  the   ac-  death  of  the    annuitants,  many   yea 

;ase  at  Ihe  expiration  after   the   death  of  the    testator,  jt 

-«  from  the  death  of  by  the  statute  40  Geo.  lit,  ch.  98,  the  a 

ot  twenty-one  vear*  cumulation  must   ceaae  at  the  expir 

f  A,   Webb  f. Webb,  tlon    of  twenty-one     years    from  h 

death. 

neral   v.   Poulden,  3  See   also  Nettleton  v.  Stephenson, 

'money  was  directed  De  G.  &   S.   366;  Shaw   v.   Rhode*, 

:ock  and  taken  In  the  N.  Y.  &  Cr,  154. 

who   were   to     pay  S,  Karg.  Thel.  Act,  4493i '' 'ff- 

to  various  persons.  I.  In    EtII*    v.    Maxwell,    /  Bei 

-e   to   hold   the  said  587,  595,  the  testator  directed  the  a 

s  thereof,  subject   to  cumulation  of   the  whole  ol   his   p< 

trust,  as  to  so  much  sonal   estate   for   the    benefit    o(    t 

s  from  time  to   time  grandchildren. 

he  determination   of  Master  of  the   Rolls:     "Mn.   Ha 

I  one-half  of  the  divi-  well  admits   the   accumulatloii  to 

;  *o  fallen  In,  to  in-  good   for  Cwenty-ODe  years;   she  h 

the  resulting  Income  scarcely  suggested  that  It  may  Dot 

>  increase  the  capital  good  during  the   minority   of   Hen 

:cumulation:   and  bo  William   Maxwell   Lyte,  who  was  1 

fthe  dividends  should  vtnirtta  mtrtax  the  time  of  the  tesi 


n  ttr  AMTUMlkUon.         PERPETUITIES.  niTh^oMBAtt. 

I  death ;  but  ahe  inslstB  that  it  can  that  the  part  commencing  with  the 
ood  no  longer ;  whilBt  the  jounger  btrth  of  the  child  could  not  be  taken 
idchildren  insist  that  thej  are  per-  alone.  .  .  .  The  case.,  like  Longdon 
I,  who  under  the  uses  created  by  the  i',  Sim  son  (u  Ve9.  195),  and  Haley  r. 
itor,  will,  upon  Ihe  attaining  the  Bannister  (4  Madd.  177),  Involved 
of  twenty-one  years,  be  entitled  to  an  accumulation,  not  onlj  during 
annual  produce  of  the  whole  fund,  the  minority  of  an  unborn  person, 
The  difficulty  of  attributing  a  dis-  but  also  until  he  should  be  born ;  and 
t  and  efficient  meaning  to  all  the  tHough  it  has  been  said  (Bryan  v.  Col- 
ds of  this  act  has  frequently  been  lins,  16  Beev.  17}  that,  as  in  Haley  v. 
lowledged.  li  the  accumulation  Bannister,  Sir  ].  Leach  held,  that  the  . 
Ermitted  only  during  the  minority  statute  referred  only  to  the  minority  or 
I  person  entitled  under  the  uses  of  successive  minorities  of  persons  in  ei- 
will,  and  no  time  is  to  be  allowed,  iatence  at  the  time  the  will  came  into 
er  before  the  minority  commences  effect,  and  that  the  same  point  was 
fter  it  has  ceased,  It  does  not  seem  affirmed  and  extended  in  Ellis  v.  Max- 
:  anything  is  added  to  the  permis-  well,  yet  it  is  clear  that  the  point  was  not 
I  to  accumulate  during  the  minor-  touched  by  the  actual  decision  in  either 
of  a,  person  livine  at  the  death  of  of  those  cases,  which  fell  under  the  or- 
testator.  But  taking  the  words  as  dinary  rule  that  onlj'  one  of  the  periods 
{T  are,  they  do  not  appear  to  permit  allowed  by  the  statute  can  be  taken. 
jmalation   during   a  minority  and  The  construction  put  upon  the  statute 

time  to  elapse  between   the  death  by   the    dicta    cited    above    virtuallr 

he  testator  and  the  commencement  strikes  out  of  the  act  the  clause  in  ques- 

he  minority,  or  in  favor  of  any  per-  tion,  and  seems  to  place  in  some  peril 

who  would  not  for  the  time  being,  the  accumulating  trusts  ordinarily  In- 

f  full  age,  be  entitled  to  the  annual  troduced  into  provisions  for  the  main-' 

duce  ofthe  fund;  and  accordingly,  tenance  during    minority   of   persons 

he  case  of  Longdon  v.  Simson  (I3  unborn  at  Ihe  testator's  decease,  which 

ley  395),   where   an   accumulation  direct  the  unapplied    surplus  income 

I  mtended  to  be  made   till   unborn  from  time  to  time   to  be  added  to  the 

Idrenattained  twenty-one,  Sir  Wil-  principal.      Such  trusts,  however,  are 

n  Grant  decreed   an   accumulation  distinguishable   from    the   bequest   In 

twenty-one   years   only;    and     in  Haley  v.   Bannister   (4   Madd.  177),  In 

ley  V.  Bannister  (4  Maddock  177).  this,    that    they    extend    only   to  the 

lohn    Leach,  V.  C^  expressed  his  unapplied    surplus     -- '     --'    '-   '"-- 


e  prevents     entire   income  (but  the  act  expressly 

iring  the   minority     Includes  partial   accumulations),   end, 

n  child.    These  cases  pre-     therefore,    approach   more  closely   to 


it  me  from  considering,  that  upon  the   principle   of     the     rule    of    lai  , 

construction  of  the  act,  Uie  accumu-  which  accumulates     the     Income    of 

on   would    be   lawful   during    the  minors   after    providing    for  mainte- 

lority  of  any  grandchild  born  after  nance;   though  they  differ  from   that 

death  of  the  testator.    Moreover,  rule  in  regard  to  the  ultimate  destina- 

>n  the  construction  of  ttiis  will,  it  tion  of  the  accumulated  fund,  which 

1  have  to  be  considered  whether  the  the  law  pivefl  to  the'minor  himself,  but 

ingergrandchildrenattaining  twen-  which  the  express  trust  commonly  at- 

ane  will  be  entitled   to   the   annual  taches  to  the  principal  fund;  though 

duce  of  the  fund,  although  it  may  even    this   difTererce   is   considerably 

lawful  for  the  trustees  to  make  an  narrowed,  where   the  trustees  possess 

>wance  for  their  maintenance  and  (as  they   commonly   do,   and    always 

ication   out  of   it,  after   they   have  ought  to  do^  a  power  of  applying  the 

lined  twenty-one."  GrifHths  ;>.  Vere,  accumulated  fund  at   any  subsequent 

esey  ivj.  period  of  minority,  which  clause  would 

arman  on  Wills,  •305,  el  seq.,  com-  certainly  afford  a  strong  argument  for 

nting  on   the  above   cases,  states:  taking  the  trusts  In  question  out  of  the 

f  the  words,  'during  the  minority  of  princTpIe  of  Haley  v.  Bannister,  it  (th« 

unborn  child,'  the  v.  C.  must,  it  la  doctrinesometlmesdeduced  from)  that 

iceired,  have  meant 'until  an  unborn  case  can  be  supported.     Indeed,  con* 

Id  should  come  of  age,'  which  was  sidering  the  extreme  inconvenience  o: 


persons  to  be  Invalid,  the  ci 


PERPETUITIES. 

e.  Two  Periods  Cannot  be  Used.— The  testator  or  settlor  cai 
<t  direct  the  accumulation  of  the  income  of  a  fund  for  two  c 
are  of  the  periods  provided  for  in  the  act.  He  is  limited  t 
e  period.' 

f.  Where  the  Time  for  Accumulation  Exceeds  th 

!RIOD  OF  THE  RULE  AGAINST  PERPETUITIES.— Where  th 
ne  during  which  the  accumulation  is  to  continue  exceeds  th: 
owed  by  the  Rule  against  Perpetuities,  not  only  the  directio 
accumulate,  but  the  gift  over  is  void.* 

doabt  struggle  to  avoid  such  a  con-  void.    Palmer  v.  Holford,  4  Rut*.  40 

ition."  Griffith*  v.  Vere,  o  Vetej'  1J7. 

1.  In   WllMD   V.   Wilson,  i   Simona  "If  the  arriTil  of  the  period  fixed  fo 

R.  1S8,  the  wtll  directed  the  interest  or  needed   for,  the   determinsUon  of 

1  dividends  of  the  trust  fundi  to  be  trust  for  accumulation    it  a  condida 

cumulated    during    two      successive  precedent  to  the  gift  of  the  accumulate 

-iods,   namelj',   during   the    term  of  fund,  and  if   this  period  ma;  po«ib1 

^nlj-one    years    from    the  death  of  fall    beyond    the   limiU    of   the    Ru 

testator,  and  after  the  expiration  of  against   Perpetuities,  then    the    gift  < 

it  term,  during  the   minority   or   re-  the   accumulated  fund   Is  void  and   tl 

ctive   minorities  of  any    person  or  provision  for  the  accumulation   is  ha 

'sons  who,  for  the  time  being,  should  altogether.      The  courts  cannot  cut  Ct 

entitled  to  the  then  expectant  vested  trust  down  to  the  legitimate   extent  b 

rrest  In  the  trust  funds.     The  court  substituting      a     shorter     time    or 

j,   "that   the   ordinary  grammatical  speedier  event  than  the  settlor  or   tei 

istruction   of  the   act    restricts  the  tator  directs.     And  the  persons  entitle 

emulation   to    one   only  of  the  al-  to  the  property  and  the  income    whic 

red  periods;  that  there  is  nothing  on  the  law  releases  from  the  accumulatio 

face  of  the   act  showing   that  the  are  those   who   would  have  t>een  ent 

Unary  construction  of  the   words  is  tied  to  them   had   the  direction   to  ac 

:  to  be  adopted,  and  that  such  a  con-  cumulate  and  the  gift  of  the  accumv 

jctlon  leads  to  no   absurdity   or  in-  lated  fund   both  t>een  omitted  from  th 

isistency.     I  am,  therefore,  of  opin-  will.     In  this  case  the  gift  Is  made  sut 

that   the   direction   to  accumulate  ject  to  the  illegal  direction  to  accumi: 

■ing  the  lyinority  of  the  son,  and  the  late,  and,  in  fact,  out  of  the  accumulate 

■sequent  gift  of  the  fund  so   accumu-  fund  itself;  tfie  direction  to  accumulai 

ed,  are  void;  and  therefore,  that   the  cannot  be  separate  from  the  gift,  witt 

lual  produce  during  such  minority  is  out  destroying  thesubstantial  form  of  th 

lisposed  of,   and  goes  to  the   next  of  gift  itself;  conscquentlv,  since  the  fon 

."     Ellis   V.   Maxwell.  3  Beav.  587;  of  the  gift  is  of  the  substance  of  it.  tt: 

rry    on    Trusts,    t)    395;     Rosslyn's  gift  itself  fails  with  the  void  trust  forai 

list,  16  Sim.  391.  cumulation. "     Mr.  William  C.  Scott 

L  A  testator  directed  his  trustees  to  Essav  on  "TruBt  for  Accumulation," 

:umulate  the  income  of  certain  prop-  51;   'Marshall  v.   Holloway,  1   Swam 

y  for  twenty-eight  (38)    years   after  ton  43). 

death  and  then  transfer  tKe  accumu-  '     '~~" 

»]  fund  "unto  all  and  every  the  child 

1  children   of  my   said   son  Charles  rules  oflaw  and  equity  would  allow,  t 

omas  Hudson,  who  shall  be  living  at  certain   uses — as  to  part,  it  waa  to   t: 

end  and  expiration  of  the  term  of  settled  to  the  use  of  trustees  for    joc 

:nty-elght  years,  to  be  computed  from  years,  in  his  W  estate.  In  trust  to  pa 

decease,"  and  in  case   there   be   no  any  chthl  of  his  body,  or  the  issue  t 

Id   or   children,  then   over.     It  was  such  child   (who,  under  the  limitatior 

d  that  the   direction   to   accumulate  of  the  will,  should  be   entitled  to   th 

I   gift    over  were   void    abBolutely.  possession  of  the  rents  of  his  W  estati 

Imer  v.  Holford,  4  Russ.  40^.  and  who,  having  attained   twentv-oni 

t^e  fact  that  there  is  a  possibility  of  should  be  under  the  age  of  twenty-five 

gift  taking  effect  without   violating  an  annual  sum  of  Sool.,  till  he   shoul 

Rule   i^g;aInBt    Perpetuities,  is  not  have  attained  twenty-one  or  die  undt 

Iclent  to  prevent  its  being  declared  that  age ;  and  to  accumulate   the  aui 


PERPETUITIES.  n*  nMUam  ux. 

'.  Where  the  Time  Exceeds  the  Period  of  the  Act, 
D  IS  Within  the  Period  of  the  Rule. — Where  there  is 
irection  to  accumulate  for  a  period  longer  than  that  allowed 
the  act,  yet  within  the  Rule  against  Perpetuities,  the  direction 
^ood.  for  the  time  specified  in  the  act.butvoid  as  to  the  excess.* 
k.  Void  Directions  to  Accumulate.— The  Thelluson  Act 
)vidcs  that "  in  every  case  where  any  accumulation  sh<fll  be  direct* 
otherwise  than  as  aforesaid,  such  direction  shall  be  null  and  void, 
d  the  rents,  issues,  profits  and  produce  of  such  property  so 
ected  to  t>e  accumulated,  shall,  so  long  zs  the  same  shall  be 
ectcd  to  be  accumulated  contrary  to  the  provisions  of  this^ct, 
to  and  be  received  by  such  person  or  persons  as  would  have 
;n  entitled  thereto  if  such  accumulation  had  not  been  directed." 
similar  provision  is  to  be  found  in  iht  Pennsylvania Actoi  1853. 
[f  the  above  provision  had  not  been  placed  in  the  act,  the 
ome,  so  illegally  directed  to  be  accumulated,  would  have  been 
oyed  by  the  same  persons  as  provided  for  in  the  act.  In  other 
rds,  the  act,  in  this  particular,  is  merely  declaratory  of  exist- 
;  law.  The  void  direction  to  accumulate  is  considered  as  if  it 
re  not.  ' 

fhc  question  as  to  who  is  entitled  to  the  income,  interest  and 
>&tsof  the  estate  so  directed  to  be  accumulated,  depends  upon 
:  further  questions  whether  there  is  a  present  gift  in  possession 
whether  the  possession  of  a  vested  interest,  or  the  vesting  of  a 
itingent  interest,  is  [itostponed  until  the  expiration  of  th,e 
iod  for  accumulation. 


>,  u  well  during  the  minority  or  re-  Odell   v.   Odell,  to    Allen    (Man.)    1; 

ctiie  rafnorities  of  every  person  so  Carson'*  Appeal,  99  Pa.  St.  315. 

the  lime  being  entitled.  •>  during  Truett  for  BccumuUtion   beyond  the 

h  time  as  any  child  of  hi«  bodv  so  period  allowed  for  the  vesting  of  an  ex- 

ig  entitled  as   aforesaid,  ihoul J  be  eculory  limitation  are  absolutely    void, 

lerlheage  of  twenty-five,  and  ft  the  although  Che  fund  thus  to  be  erealed  is 

of  every  period  of  accumulation,  to  directed  to  be  ultimately  applied  to  the 

ly  the   accumulated    fund   towards  foundation    and  support  of  a  charity. 

ment    of  hU  debts.      The   attempt  Where  land  is  devised  which  is  void  a» 

to  create  a  trust  for  accumulation,  tendinc  lo  cresre  a  perpetuity,  the  heir 
ch  mav  endure  during  the  mino-  In  enlilTed  to  recover.  Hillyard  v.  Mil- 
's of  iinue  down  to  the  remotest  ler,  10  Pa.  St.  j)6, 
eration.  The  scheme  was  for  one  The  subsequent  grant  by  the  legisla- 
tinuous,  unbroken  accumulation  of  ture  of  a  charter  to  execute  such  a  trust, 
rents  for  successive  minorities,  and  though  in  pursuance  of  the  will  of  the 
at  held  void.  Scarlsbrick  v.  Sljel-  tesUtor.  would  not  aid  the  devise  or 
Bdale,  17  Sim.  187;  Vawdry  v.  divest  the  estate  of  the  heir.  Hillyard 
Ides.  I  R.  ft  M.  103;  Apnory  v.  v.  Miller,  10  Pa.  St.  336. 
d.  5  Seld.  (N.  Y.)  403;  South-  1.  A  transferred  slocV  to  trustees,  and, 
>tonv.  Hertford,  1  V.  £  B.  C4;  by  a  deed,  directed  them  to  accumulate 
ighton  V.  Boughton,  t  H.  L.  Ca.  406;  the  dividends  during  the  joint  lives  of 
iii  V.  Lukin.  j  Beav.  147;  Turvin  M  and  N,  that  direction  was  held  to  be 
'Jewcome,  3  K.  &  J.  16;  Perry  on  good  for  no  much  only  of  the  joint  Uvea 
sU,  %  396;  Hargrave's  Thelluson  as  eipired  between  the  date  of  the  deed 
:.  }{  74  el  sea.;  Curran  v,  Phlla-  and  A 's  death,  /a  rt  Ladj  Rosslyn'a 
)hiB  Trast  Co,  39  Leg.  Int.  (Pa.l  Trust,  16  Sim.  391. 
;    McKee's  Appeal,  96 Pa.  St.  877;  Griffiths    v.     Vere,    9    Vesey    117; 


PERPETUITIES.  n«  TUU»M  AM 

If  there  is  a  present  gift  in  possession,  so  that  the  legatee  oi 
levisee  has  a  present  vested  interest,  the  income,  released  by  th< 
ict  from  accumulation,  goes  to  the  person  or  persons  entitled  tc 
:he  present  vested  interest.' 

Where  there  is  no  present  vested  interest  the  following  rule! 
ipply : 

(i)  Ptrsonat  Property. — Where  the  fund  out  of  which  the  incomi 
s  to  be  derived  is  personal  property,  and  is  not  part  of  the  residuar] 
>state,  the  income  released  by  the  act '  vests  in  the  residuary 
egatee,  and  if  there  be  no  residuary  legatee,  then  to'the  next  o 
tin.* 

(2)  Real  Property^ — If  there  is  a  direction  to  accumulate  thi 
ncome  and  profits  of  real  estate,  which  is  not  part  of  the  residue 
:he  released  income  vests  in  the  heir  entitled  at  common  law 
:hus  following  the  general  rule  as  to  void  devises ;  but  if  thi 
vill  is  g 
levisee.* 

rhellu>on  v.  Woodford,   4   Vewy  343;  Thomburgh,  8  Ch.    D.   a6i;  Oddie   i 

Mr.  Hovcfiden'i  note  (6);  Longdon  v.  Brown,  4  De   G.  &  J.   179;  Matthew 

Jimson,  11  Vesey  aoj;   Palmer  v.  H«l-  v.   Kebl«,   L.    R.,  3  Ch.  691;  Burt   i 

brd,  4  Ruis.  ^3;  Frclte  f .  Lord,  Car-  Sturt,  10   Hare  415;  Browne  v.  Buck 

lery  L.  R.,  l6Eq.  461.  ton,    1    Sim.,   N.    S.    91;    Elborne   i 

1.  Coombe  v.  Hughes,34  Beav.   137;  Goode,  14  Sim. 165;  Puraell  v.  Elder, 

rricVey  v.  Trickey,  3  Myl.  &   K.  560,  Macq.  997. 

■fie,;  Ojllvfe  V.  Kirk,  Seaslon   of  Dun-  S.  i  Vict.,  ch.  36,  4  15. 

lee,  80.  1339;  Maxwell  V.  Maxwell,  4  4.  Eyre   v.   Marsden,   3    Keen    gfu 

I.  g6t;  Chulow'iTruBt,  I  J.&  H.  639;  NeKleton   v.   Stephenuin,   3   Di:  G.  i 

imyth  v.  Klnlock,  7  R.  1176;  MacKen-  Sm.  366;  Edwardau.  Tuck,  3  De  G.  W 

Je  V.   MacKenile,  4  R.  961;     SUIIe't  &  G.  40;   In  re  Dtakeley's  Trutt,  4  D 

^ppeal,  4  W.  N.C.  (Pa.)   4j;    Matter  G.  J.&  S.  565,  573;  Sewell  w.  Denny.i. 

if  Sereeaot,  11   Phlla.  (Pa.)  8;    Wash-  Beav.  315;    Barrlngton    v.   Liddell,  i 

ngton'BEitate,75   Pa.  St.    103;    Phlla-  Hare  419:  Wlldeii  r.  Davles,  i    Sm.  i 

letphJa  V.  Girard,  4<;  Pa.  St.  9;  CarBon's  G.  475:  Morgan  v.  Morgan,  4  De  G.  J 

appeal, 99  Pa.  St.  31^;  Furnens  Minor's  Sim.  175;  Talbot  f.  Jcvera,  »o  L.?.,  E<; 

istalcu  W.  N.C,  (Pa.)39i;Penroie'i  3^5;  Halford   v.  Suin«,    16   Sim.  488 

Vppeal,  I03  Pa.    St.    44S;  Patter's  Ea-  Macdonald  v.  Bryce,  3  Keen  J76. 

ate,  36  Leg.  Int.  (Pa.)  461.  "Unless   a   contrary   intention   shal 

i.     Webb  V.  Webb,  l  Beav.  493;  Ellis  appear  by  the  will,  such   real  esUte  o 

I.   Maxwell,   3   Beav.  587;  Dralteley's  intere»t  therein  as  shall   be  compriae 

Trust,  19  Beav.  395;  Attorney  General  or  intended   to  t>e   comprised    in  an 

'.    Poulden,    3    Hare    sjj;     Tones    v.  devise  in    such   will   contained,  w hid 

VIaKgs,9  Hare605;  Haleyi'.Bannister,  shall  fait  or  be  void   by   reason   of  th 

I   Mad.  375;    Crawle;    v.   Crawley,  7  death  of  the  devisee  in  the   lifetime  c 

Jim.   437;  O'Neill    v.   Lucas,   1    Keen  the  testator,  or  by  reason  of  such  dcvia 

113;  Thouron'a  Estate,    11    W.   N.  C.  being  contrary  to  law,  or  otherwise  in 

Pa.)   385;    Thouron'a   Appeal,  18   W.  capable  of  taking  effect,   shall  be  in 

4.  C.  (Pa.)   561    Sergeant's   EaUte,  33  eluded  in  the  residuary  devise,  if  anj 

Leg.  Int.    (Pa.)   39;  McKee's  Appeal,  contained  in  such  will." 

^  Pa.  St.  177.  Act    of   4   June  1879,  f  3,  P.  L.  81 

"The  accumulations  raised  by  a  null  Pennsytvaitia.     This  act  has  no  appli 

md  void  part  of  a  will   are   necessarily  cation  to  lapsed  shares  of  the  reside 

indisposed  of  by  that   part,   and   must  ary  devise.     Everman  v.  Everman,  i 

:ome  within  the  operation  of  the  reald-  W,  N.C.  (Pa.)  417,  in  which  the  com 

lary  clause,  except  when  by  that  clause  said;  "Theact  of  )une4, 1879,  P.  L.81 

tMlfmcb  accumulations  are  directed  to  makes  the  law  respecting  the  devolL 

le   made."     Sergeant's  Estate,  33  Leg.  tlon  of  a  lapsed  devise  the  ume  as  it : 

[nt.  (Pa.)  39.     Sec   also  Weatheralt  v.  in  the  case  of  a  lapsed  bequest.     N 


«ti  br  AMunilBtiea.         FERPETUITIES.  Tha  TbsUnMii  iA 

(3)  Residue. — If  the  income  of  the  residue  is  directed  to  be 
:cumulated,  the  nature  of  the  property,  whether  real  or  personal, 
stcrmines  the  devolution  of  the  income  released  by  the  act. 
he  income  of  personalty  going  to  the  next  of  kin,  and  of  realty 
I  the  heir.* 

If  the  residue  be  partly  real  and  partly  personal  the  income  of 
le  realty  goes  to  the  heir  or  residuary  devisee ;  and  of  the  per- 
malty  to  the  next  of  kin  or  residuary  legatee.* 

Where  the  estate  the  income  of  which  is  to  be  accumulated,  is 
:rsonalty,  the  income  of  the  accumulated  income  goes  to  the 
siduary  legatee  or  next  of  kin  ;  but  where  tt  is  realty,  to  the 
siduary  devisee  or  heir  at  law.' 

lubt  the   act  w«s   paued   in   conic-  Sohler    v.   Inchet,   11     Gray   (Mau). 

lence   of   the   decisions   in    Yarr   v.  3S5."       See    also     Pennsylvania    Act 

urray   (86   Pa.  St.  113),  and  MBM«y>  7th  July,  1885,  P.  L.  159. 

ppeal  <SS  Pa.  St.  471),  In  the  first  of  1.  Wf Ides  r.  Davies,  i  Sm.  &  G.  475; 

bich  it  was  held  that  a  lapsed  devise  Browne  v.  Buclcton,   1   Sim.,  N.  S.  91 ; 

■scenda  to  the  heir-at-law,  and  in  the  Wilson   v.  Wilson,  i  Sim..  N.  S.  aSS ; 

cond,  that  m  Ikpsed  bequest  falls  into  Halford  i>.  Stains,  16  Siin.4SS;    Eyre 

e  residue  and  ^es  to  the  residuary  r.  Marsden,  3   Keen  564;  Simmons  i'. 

jawe.     Having  In  view  the  old  law,  Pitt,  8  L.  R,,  Ch.,  App.  978;  Talbot  v. 

e  mischief,  and  the   remedy,  we  are  Jcvers,  30  L.  R.,  Eq,  jji; ;  Matthews  v. 

opinion   thst  the   act   of   1879  was  Keble.  4  L.  R.,  Eq.  467;  3  L.  R.,  Ch. 

tended  to  apply  only  to  lapsed   spe-  App.  691;    Green  v.  Gaacoyne,  4  D.  L 

6c  devises  in  the  body  of  the  will,  and  &  S.  56.; ;  Oddle  i:  Brown,  4  De  G.  & 

at,  aa  to  lapsed  shares  in  the  residue,  1.  179;  Morgan  v.  Morgan,  4  De  G.  & 

1  change  was   intended   or  effected.  Sm.  164;  Weatherall   i'.  Thorn  burgh, 

here  there  is  a  bequest  or  devise  of  8  Ch.  D.  161 ;    Macdonald  v.  Bryce,  3 

e   residue   to  two  persons,   without  Keen  176;  Purselt   t>.  Elder,  4  Macq. 

irds    indicating   that     the    survivor  993 ;  Keith  v.  Keith,  19  D.  1040  \  Lord 

all    Ulte   the   whole,   the    inlent   Is  v.  Colvin,  13  D.  Ill;  Prtde  ti.  Fooks, 

sarthatoneoflhemshallnothavethe  J   Beav.  430;  Edwards  v.  Tuck,  3   De 

Hole,  but  a   moiety  only.    The   case  G.  M.  S    G.  40 ;   Mitcheaon'a  Estate, 

within  the  exception   mentioned   In  15   Phlla.  (Pa.)  5S3;  11  W.  N.  C.(Pa.) 

e  statute;  the  lapsed  share  cannot  547;  Orim's  Estate,  isPhlla.  (P«.)6o3; 

)  to  the  survivor,  because  that  inten-  11  W.   N.  C.  (Pa.)  354;  43   Leg,   Int. 

m   does  not  appear  by  the   will.     It  (Pa.)  464;  Grim's  Appeal,  17  W.  N.  C. 

erealdueofan   e^Ute,  either  real  or  { Ps.)  3;  Mellon's  EsUte,  41  Leg.   Int. 

TSOTisl,  is  given  to  persons  bv  name  (Pa.)    54;     Gowen's  Appeal,  41    Leg. 

id    not   in   a  class,   each   is  entitled  Int.  (Pa.)  439. 

a  share  and  no  more  ;  and   if   there  a.  Gray  on  Rule  against  Perpetui- 

ould  happen  to  be  a  lapsed  share  of  ties,  4  70J ;    Eyre  v.  Maraden,  j   Keen 

e  residue,  it  goes  to  the  neit  of  kin,  564;    Ralph  v.  Carrick,  5  Ch.  D.  984, 

it  consists  of  personalty,  and  to  the  997,  99S.     See  Talbot  v.  Jevers,  L.  R^ 

;lr    if    really.      This   was     held     in  Jo  Eq.  i^S- 

ro  cases,  Williams  i>.  Nefl,  and  NefT's  8.   Eyre    v.    Marsden,  1    Keen  ^7 7; 

ppeal  (53  Pa.  St.. 336),  arising  out   of  Marsden  on    Perpetuities  34];    ijar- 

e  same  will ;  and  the  reason   Is  there  man    on  Wills   C4th  ed.)   31J.      Gray 

nnot  be  ■  residue  of  a  residue.     The  on    Perpetuities   4    706,     says :     "The 

t  of  1879  U   a  copy  of   the    English  accumulations   of  the  income  of  realtj- 

'ills  Act  of   ist   Victoria  (1837),  and  (unless     ordered     to     be    invested    in 

ere  it  was  held  before  the  statute.  In  realty)  would   seem,  in   spite  of  their 

irber  v.  Barber  (3   Mjlne   v.  Craig,  origin,    to    be    peraonalty,    and   their 

iS),  and  since,  in  Spencer   i'.  Wilson  income  therefore   also    to    eo    to    the 

6  Law  Rep,,  Eq.  (Ol),  that   a  lapsed  residuary  legatees  or  nenl  of  kin."    Mr. 

lare  of  a  residuary  devise  goes  to  the  Jarman's  editors  say;  "The   accumula- 

;ir  and  not  to  thesurviving  residuary  tions  of  rents  and  profits  seem   to   pre- 

rvltees.      And    so     It   was   held     in  serve  their  character  of  realty,  so  that 
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i)  Raising  Portions. — Second.  "Any  provision  for  raising  por- 
,3  for  any  child  or  children  of  any  grantor,  settlor  or  devisor, 
ny  child  or  children  of  any  person  taking  any  interest  under 

such  conveyance,  settlement  or  devise."  A  portion  cannot 
sist  of  the  whole  of  the  testator's  estate,  or  of  the  bulk  of  it, 

residue.*' 
3j  Produce  of  Timber  or  Wood. — Third.    "Any  direction  touch- 
tne  produce  of  timber  or  wood  upon  any  lands  or  tenements."* 
:  The  Act  of  ScOTLAMD.— The  third  section  of  the  Thelluson 

er,  can  continue  only   during  that  agninst  PerpetulticB,   J   711,  and  cues 

ill  luspention;  and  coniidcring  this  cited;  Mariden  on  Perpetuities,  345; 

to  be  within  the  eiceptions  ol'  the  Kinderalej  V.  C.    In  Watt  v.  Wood,  i 

ite,  it  does  not  appear  that  I  can  Dr.  &  Sm.  56,60,  said,  "portions"  ll  a 

the  term  and   the  tru«  for  accu-  word,  "a  preciae   definition    of  which 

)tion  to  be  void  for  remotenciB."  no  judge  has  ventured  to  give." 

think  thii  a  verj  improvident  and  If  the  portions  are    for    a    class  of 

icreet  mode  of  raising  money  for  children,  those  entitled   mint  be   chll- 

|>aymcnt  of  debts,  but  it  does  not  dren  of  persons  who  receive  an  Interest 

:ar  to  me  to  be  unlawful.     The  in-  under  the  will. 

renlence  of  it  may,  perhaps,  be  mit-  Burt  v.  Sturt,  10  Ha.  415 ;   Eyre  v.  . 

kI,  by   the  exercise  of   the   dUcre-  Marsden,  1  Keen   564.     Such   interest 

>ry  power  of  the  tmstees,  to  apply  of  the  parent   may    be    any    interest 

portJoQ  of  the  accumulated  fund  in  under  the  will,  and  need  noi  be  in  the 

ifaction   of   mortgages,   before  the  accumulated     property.        Evans     v. 

imulated  fund  is  sufficient  to  pay  Hellier,  5  CI.  &  F.  114. 

or  by  the  exercise   of  the   power  Browne  v.   Buckton,   1  Sim.,    N.  S. 

:li  the  morl^ageea   have  to  enforce  91 ;  Barrington  -v.  Liddell,  a  De  G.   M, 

ment  of  their  mortgages  or  foreclose  &  G.  4S0 ;  Morgan  v.  Morgan,  4  De  G. 

estate  without  regai^  to  the  trust  ftSm.  164;  Marsden  on  Perp.  346; 
■ccumulation."  Batemu)  v.  Hotch-   .Grav  on  Perp.,4  711. 

,  10  Beav.  416.  The  whole  gift  is  made  void  by  the 

1  the  above  case,   the   teetator  died  fact  that  some  of  the   parents   Uke  no 

line,  1843,  '^  which  time   his  debts  Interest  under  the  will   or  settlement, 

e  stated  to  amount   to  £71,000  and  Eyre  v.  Marsden,  a  Keen  J64. 
'  had  been    since    Increased.    The .       A  trust  to  accumulate  for    portions 

onal    estate    not    specifically     be-  of  children  of  a  person  who  never  has 

ithed  was  wholly  inadequate  to  pay  children  will  continue  until  his  death, 

testator's    debts.     See    Carter    v.  at  which  time   the   accumulations,   In- 

nardlston,  i  P.  Wins.  505;  a  Swanit.  stead  of  going  to  the  persons  provided 

See  Powys  ».   Mansfield,  6   Sim.  (or  in  the  will   or    settlement.    If    the 

3  Myl.  &  Cr,  35Q.  person  died  without   children,  will  go 

he  act  af  Pemtiylvania  does  not,  as  to  Such  person  or    persons    as    would 

Thelluson  act,  allow   accumulation  have  been  entitled  to  the  same  If  there 

Ihe   purpose    of   the    payment   of  had  been  no  direction   to   accumulate, 

ti  or  to  provide  for  raising  portions  In  re  CIulow's  Trust,  i  J.  &  H.  639 ;  aS 

:hlldren.     Luti's  Estate,  a?  W.  N.  L.J.,Ch.696. 

Pa.)403.  SeealsoVarlof.Faden,  37  The   children   must    be   legitimate. 

V.  J55, 164;  Harrington   v.  Liddell,  Shaw  v.  Rhodes,  i  Myl.  &  Or.  135, 159, 

e  G.  M.  &  G.  4S0,  ^.  The  portions   Included   within    the 

Marsden,    a    Keen     564,  ficeptlon      Include     not    only    those 

Ildes  V.  Davies,  i  Sm.  U  G.  475  ;  created  by  the  deed  or  will  directing 

w  V.  Rhodes,  i  Mrl.&Cr.  135,  159;  the     accumulation,    but     also     those 

rards  V.  Tuck,  3  De  G.  M.  ft  G.  40;  created  by  any  instrument  prior  there- 

wne  !>.  Buckton,  3  Sim.,  N.  S.  91 ;  to.     Beech  v.  Lord  St.  Vincent,  3   De 

ihews  f.    Keble,     L.     R.,    3    Ch.  G.  ft  S.  678;  Barrington  r.  Liddell,  10 
Hare  4S9 ;  MIddleton  v.  Losh,  i  Sm.  ft 

:  is  doubtful  whether    a    eift    of  a  G.  61. 

:Ific  sum  to    be    acciuniilated  for  >.  Harg.  Thel.,  Act  (4   163,  tl  ttq. 

dren  Is  a  portion.    Gray    on  Rule  Marsden  on  Perp.  346,  347. 
393 
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t  is  as  follows :  "  Provided  also,  and  be  it  enacted,  That  not 
:  in  this  act  contained  shall  extend  to  any  disposition  respei 
;  heritable  property  within  that  part  of  Great  Britain  calli 
Hland."  By  the  Statute  of  1 1  and  12  Vict.,  ch.  36,  §  41  (184: 
s  provision  of  the  act  was  reftealed,  and  it  was  declared  th 
:  act  "  shall,  in  future,  apply  to   heritable   property   in   Sc. 

■dr^ 

\.  Time  of  Taking  Effect.— The  fourth  section  of  the  Thi 
on  act  reads  as  follows :  "  Provided  also,  and  be  it  enactc 
at  the  restrictions  in  this  act  contained  shall  take  effect',  and 
force  with  respect  to  wills  and  testaments  made  and  execut 
ore  the  passing  of  this  act,  in  such  cases  only  where  the  devis 
testator  shall  be  living,  and  of  sound  and  disposing  mind, ; 

the  expiration  of  twelve  calendar  months  from  the  passing 
s  act."» 

\.  Tnuti  fi>r  Aeonmnlation  in  PemuylTuiia. — The  Pennsylvan 
tute  on  the  subject  is  given  in  full  in  the  note." 
The  Act  of  April  i8th,  1853,  provides  that  no  person  orperso 
11,  after  the  passage  thereof,  by  any  deed,  will  or  otherwi: 
Ele  or  dispose  of  any  real  or  personal  property,  so  and  in  su 
nner  that  the  rents,  issues  and  profits  thereof  shall  be  who) 
partially  accumulated  for  any  longer  term  than  the  life  or  liv 
any  such  grantor  or  grantors,  settlor  or  settlors,  or  testati 
1  the  term  of  twenty-one  years  from  the  death  of  any  su 
Jitor  or  testator ;  that  is  to  say,  only  after  such   decease,  di 

the  minority  or  respective  minorities,  with  allowance  for  t 
iod  of  gestation,  of  any  person  or  persons  who,  under  t 
:s  and  trusts  of  the  deed,,  will  or  other  assurance  directing  : 
nulation,  would,  for  the  time  being,  if  of  full  age,  be  entitl 

OejlvEe  V.  Kirk,  Seulon  of  Dun-  jears    from    the   death    of     ■njr   ti 

8  D.  1339;  Keith  V.  Keith,   19  D.  grantor,   «ettlor  or  teiUtor;  that  is 

y,  McLartj  v.  McLavertjr,  3  Macph.  aay,  onljr  after  Buch  decease,  during  ' 

The  Thelluion  act  doei  not  ez  -  minority  or  respective  minorities,  w 

I  to  Irtiand.  allowance  for  the  period  of  gestation 

Hai^.  Thel.  act,  44   •7"-'73-     See  any  person  or  peraoni  who,  under  ■ 

following  cases,  on  the  question  of  uses   and  trusts  of  the  deed,  wilt, 

s  In  suits  involving  the  application  other  assurance  directing  such  accun 

he  Thelluion  act:    Barrett  v.  Buck,  latlon,  would,  for  the  Ume  being,  if 

fur.  771 :  Ralph  v.  Carrick,    j  Ch.  full  age,   be   entitled    unto   the    rei 

98J;  Eyre  u,  Marsden,  4  Myl.  &  Cr.  Issues,  Intercuts  and  profits  so  dlrec 

,    Elbome  V.   Goode,  14   Sim.  165;  to   accumulate.      And    In    everj   c 

en   V.  Gascojrne,   4  De  G.  J.  &.  S,  where   any  accumulation   shall   be 
rected  otherwise  than  as  aforesaid,  ai 

"No  person  or  persons  shall,  after  direction  shall  be  null  and  void,  in 

passing  of  this  act,   by  any  deed,  far  as  it   shall  exceed  the  limits  of  t 

,  or  otherwise,  settle  or  dispose  of  act;  and  the  rents,  issues,  interests  1 

real  or  personal  property,  so  and  in  profits  so  directed  to  be  accumulat 

1  manner  that  the  rents,  issues,  In-  contrary  to  tlie  provisions  of  this  1 

Bts  or  profits  thereof  shall  be  wholly  shall  go  to  and  be  received  by  such  p 

iartlally  accumulated  for  any  longer  son  or  persons  as  would  have  been  i 

1  than   the  life  or   lives  of  any  such  titled   thereto,    if    such    accumulat 

itor  or  grantors,  settlor  or  settlors,  had  not  been  directed:   Provided,  Tl 

estalor,  and  the  term  of  twenty-one  any  donation,  bequest  or  devise  for  1 
3M 
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he  rents,  issues,  interests  and  profits  so  directed  to  accum 
other  accumulations  are  in  express  terms  rendered  vol 
;  those  mentioned  in  the  first  proviso,  and  the  rents  or  p 
ppropriated  pass  to  the  person  or  persons  who  would 
\  entitled  thereto,  if  such  accumulation  had  not  been  direi 

Ty,Bcfentlfic,charitab1earretig!oui  during  the  period  of  ininorltj 

Exe,  ihall  not  come  within  the  pro-  minor     selected      for     diat     pi 

ion  of   this  lectlon  ;    which  shall  whether  it  be  the  beneficiary  < 

effect  and  be  In  force,  as  well  in  one  else.      In   other  words,  this 
ct    to   wills   heretofore    made   bj 
ins  jet  living   and   of  competent 

,  as  In  respect  to  wills  hereafter  to  the  period  of  msjoritj  arrives  t 

■de:  And  provided,  Thatnotwith-  gregate  estate  may  be  distribul 

ling  anj  direction   to   accutnulate  Cording  to  the  directions  of  th 

,  isiuei,  intereslE   and  profits,  for  or  will  i;re8ting  it,  without  any 

benefit    of  any  minor   or  minors,  whatever  to  the  person  during 

ill   be  lawful   'iat   the  proper  court  minority  it  was  accumulated, 

ireudd,  on  the  application  of  the  "But,  under  this  readlngofthi 

Jian,  where  there  shall  be  no  other  must  be  conceded  that  cases  ma 

IF  for  tnaintenance  or  education,  to  in   which  the    person,  during 

:e  an  adequate  allowance  for  such  minority    the  accumulations     i 

Die,  but  in  such  manner  as  to  make  may  not  be  the  one  who.  If  of  fi 

|ual  distribution  among  those  ha v-  would  be  entitled  to  the   reqts, 

i^ual  rights  or  expectancies,  whether  and  profits  so  directed  to  accur 

e  dme  being  minors  or  of  lawful  which  wauld,be   in   conflict    wi 

'     Act  of   April    i8,    1853,   4  9;   3  statute.     In  the  English  act  the 

htly's  Purd.  Dig.  (18S5J   ^(fl.pl.gi  four  distinct  cases  or  periods  in 

A  testator  allowed  an  annual  sum  or  during  which  accumulations 

}(  the  income  of  his  estate  for  the  lowed:     (i)  During  the    life    • 

>f  a  minor  child,  and  directed  "the  grantor  or  settlor;    (3}    Twen 

nee  of  such  Income  to  be  invested  years  from  the  death  of  the  gi 

toaccumulateduringthemlnority  settlor  or   testator;    (3}    Durli 

y  said  daughter,  for  the  benefit  of  minority  or   respectlv*    minor! 

istate,"  and  that  after  she  attained  any  person  or  persons   who    sh: 

age  the  income  of  his  estate  "shall  living,  or  en  ventre  sa  mereaX  th 

>aid    to   my   said    daughter,   etc."  of  the  death  of  said  grantor,  etc 

',  that  under  the  act  of  April  :8th,  {4)  during  the  minority  or   res[ 

the  direction    for   accumulation  minorities  only  of  any  person   o 

ig  minority  was  void,  and  the  ac-  sons  who,  under  the  uses  and  tr 

iiUtions  went  to  the  daughter.  the  deed,  surrender,  will  or  oth 

ccording    to   the   act,   accumula-  surance  directing  such  accumul 

1  are  allowed  only  in  favor  of  one  would  for  the  time  being,  if  of  ft 

of  per«ons,  who  are  to   be  pos-  be  entitled  unto  the  rents,  issues, 

d  of  two  qualifications :  (i)  They  Its,  etc.,  directed  to  be  accumula 

.  be  minora,     (i)    They  must  be  "The  act  of  April  i8th,  1853,  la  1 

persons  who,  if  not  minors  when  a  literal  transcript  of  the  British  1 

deed  orwill  goes  Into  effect,  will  (39and4oGeo.  III,ch,98)omitti 

mtled  to  take  the  rents  and  profits  second    and    third     clauses     t) 

which  the  accumulations  are  to  Therefore,   It    becomes    certain 
with  the  exceptions  stated  In  th 

these  accumulations  go  not  to  the  proviso, 'the  legislature   intendei 

ir,  and  It   b<r  conceded  that  such  there  should  be   no    accumulati 

ir   must.  In   order   to   satisfy   the  the  estate  of  decedents,  except  ir 

s  of  the  statute,  be  a  beneficiary,  of  those  minors  who  should  be 

lows  that  the  benefit  may  be  10  ficiaries    under    the    deed  or  v 

t  a«  virtually  to  amount  to  noth-  which  the  trust  should  be  raised 

In  order  to  avoid  a  perversion  of  It  Is  a  sinaiilar    interpretation    < 

tatute  such  ts  above  slated.  It  is  act,  which,  whilst  it  must  admit 

■sary  to  construe  the  act  In  such  a  starting    of    accumulations    wit 

ler  aa  to  permit  the  accumulation  minority  of  one,  who.   If  of  ful 


1  far  iMnBolatlaB  PERPETUITIES.  in  rMmiylwibk. 

ties  the  cestui  que  trust  to  the  surplus  income  arising  during 
operation  of  the  trust.* 

testamentary  direction  to  pay  debts  or  incumbrances  ouf  of 
ime,  tran^resses  the  Act  of  April  l8,  1853,  and  is  invalid. 
.  trust  for  payment  of   debts   is    not   affected   by  the   Rule 
nst  Perpetuities,  since   it  is  terminable   at   any  time<  by  the 
iitors  intended  to  be  behefited.' 

/here  there  is  a  provision  that  the  fund  with  its  accumulations 
1  go  to  the  children  of  minor  grandchildren  dying  in  their 
ority,  the  grandchildren  are  nevertheless  entitled  to  a  proper 
wance  out  of  the  fund,  and  the  rights  of  subsequent  takers 
subordinate  to  this  provision.* 

A.  residuafy  devise,  being  in  trust  for  a  charitable  use  and 
pose,  comes  within   the  proviso  of  the  ninth  section  of  the 

of  April  18th,  1853,  and  therefore  is  not  within  the  prohibi- 
'  clause  of  the  section  forbidding  accumulations  after  the 
th  of  the  testator,  for  a  term  long«r  than  therein  specified,"* 

A  testator  gave  all  the  residue  of  had  been  pointed   out  bv  the  courts." 

wtate  to  his  executora  tn  trust  to  Luta'i  Estate,  17  W.  N.  C  (Pa.)  403. 

it  the   same  in   certain  securities,  1.  "It  is  far  from  clear  that  the  act, 

to  pay  the  income  thereof  to  his  of  April  iS,  1853,  contemplated  an  acr 

ddaughter  if  she  should  attain  the  cumulation    through    a   succession    of 

df  twenty-one  years,  with  a  devise  minorities;    certainly    a   trust   for   this 

in    case  of   her    decease    before  purpose,   which    might    last   for  more 

iniug  that  age;  and  during  her  ma-  than  twenty -one  years  after  the  expira- 

y  a  liberal  allowance  for  her  main-  lion  of  a  life  or  lives  in  being  at  the 

nee.  death  of  the   testator,   would  trsngreis 

lould  his  granddaughter  arrive   at  not    only    the    act    of   assembly,   but 

ige  of  twenty-one  years,  she  was  to  would  be  void  as  creating  a  perpetui^. 

;  power  of  disposition  of  one-half  "The    act    provides     that    'nolwith- 

ie  residuary  estate.  standing   any  direction  to  accumulate 

cannot  be  doubted,  under  the  de-  for  the  benent  of  any  minor  or  mfnort, 

ins   with    reference    to    trusts    for  it  shall  be  lawful  for  the  proper  court, 

mulations  since   the  act  of   April  «ihere  there  shall  be  no  other  mean*, 

.   iSjj.    that  the  ceslui  que    trust,  to   decree  an   adequate   allowance   for 

1    attaining   her   majority,  became  such     purpose ;'    and,   accordingly,  in 

led  to  the  surplus  Income    which  Washington's  Estate  (75  Pa.  St.' 101), 

been  until  then  accumulated.  it  was  held,  though  the  minor's  Interest 

ashington's    Estate,  75  Pa.  St.  t02;  in  the  corpus  was  but  for  life,  that  an 

es'    Appeal,    4  W.  N.  C.  (Pa.)  4J;  allowance  out  of  the  accumulaUons  was 

fell's  Estate,  5  W,  N.  C.  (Pa.)  430.  properly      made."       Furness,      Minor  , 

Penrose,;.,  said:  "Nearly  twenty  Estate,  14  W.  N.C.  (Pa.)  391;  McKet's 

t    ago      Chief    Justice      Paxson,  Appeal,  96  Pa.  St.  377. 

sitting   in   the   orphans'   court  of  4.  Biddle's  Appeal,  99  Pa.  St.  jij.     A 

idelphia.  called  attention  to  the  fact  testator  by  his  will,  after  bequeathlnE 

the  provision  of  the  Thellusson  Act  certain  legacies,  devised  and  b^uealhed 

fitting   the  application  of  income,  al!  the    residue  of    his    estate    to   his 

ng  the  restricted  period,  to  the  pay-  executors  in  trust  to  lei  and  demise  the 

t  of  debts,  had  been  omitted  from  real   estate,   to    collect   the   rents  and 

ict  of  1853  (Washington's  Estate,  profits,   to    Bell    and    convey   the   real 

'hila.,(Pa.)   181);    and    In   1S82,  In  estate,  and,  out  of  the  income  of  his 

ion's  Appeal   (99  Pa.  St.  319),   the  estate,   to  pay.   certain    annuities    and 

eme  court,  while  concurring  in  his  a  legacy;  he  then  further  directed  hi* 

ion  that  the  omission  was  unwise,  executors,  that  after  the  decease  of  the 

:hed  much  importance  to  the  fall-  annuitants,  and   of  the  legatee   before 

of  the   legislature    10    correct   the  attaining  majority,  to  convey  and  as- 

cti  of  the  original   act,  after  they  sign  all  the  residue  of  hti  estate,  real 


PERPETUITIES.  1.  Vnr  T.A. 

A.  trust  to  accumulate  is  valid  if  it  be  limited  to  two  lives  in 
ing,  and  if  it  is  for  the  benefit  of  one  or  more  minors  in  being, 
i  will  terminate  at  or  before  the  expiration  of  such  minority.* 
Fo  render  a  trust  for  an  accumulation  of  the  rents  and  profits, 
income,  of  an  estate  valid,  the  accumulation  must  be  for  the 
e  benefit  of  a  minor  or  minors,  and  must  be  payable  to  him  or 
:m  at  the  expiration  of  the  minority*  A  direction  to  ac- 
Tiulate  may  be  implied,  and  comes  within  the  statute."  It  is 
id,  if  made  for  an  absolute  term,  no  matter  how  short.^ 

directed   to  be  aocumulated    for  the  penonal  property,  other  than  such  a* 

efit   of  in  rant!   entitled   to   the  ei-  are  herein  allowed,  shall  be  void;  but  a 

tant  eatale,  and   such   infanta   ahall  dinction  for  an  accumulation,  in  either 

Jestitute  of  other  sufficient  means  of  of  the  cases  spccilicd  in  the  lost  section, 

port  and   education,  th^  chancellor  for  a  longer  term  than  Che  tnlnorilj'  of 

in  the  application  of  their  guardian,  the  persons  Intended   to    be   benefited 

<l  direct  a  suitable  sum  out  of  such  thereby,  shall  be  void  only  as  respects 

ti  and  profits  to  be  applied  to   their  the  time  beyond  such  minority, 

intenance  and  education.  ''i  5-  ^^d    "ny  minor,    for   whoae 

{40.  When.in  consequenceof  a  valid  benelit  a  valid  accumulation  of  the  In- 

italion  of  an  expectant  estate,  there  terest  or  income  of  personal  propertj 

11  be  a   suspense  of   the  power   of  shall  have  been  directed,  shall  be  det- 

nallon,  or  of  the  ownership,  during  titutc  of  otlier  sufficient  means  of  aup- 

continuance  of  which  the  rents  and  port  or  of  education,   the    chancellor, 

ifits  Ghall  be  undisposed   of,  and  no  upon  (he  application  of  such  minor  or 

Id  direction  for  their  accumulation  is  his  ^ardian,  may  cause  a  suitable  sum 

en,  such  rents  and  profits   shall  be-  to  be  taken  from  the  moneys   accumu- 

g  to  the  personi  presuniptively  en-  laled  or  directed  to  be  accumulated,  and 

»J  to  the  next  eventual  estate."  Rev.  to  be  applied  to  the   support  or  educa' 

.,  pt.  2,  ch.  4,  tit.  4.  tion  of  such  minor." 

3.  "An  accumulation  of  the  interett  1.  Thompsonv.  Clendenning,  i  Sand. 

ney,  the  produce   of  stock  or  other  Ch,  (N.  Y.)  387  ;  Mason  v.  Mason,  3 

Dme  or  profit  arising  from  personal  Sand.  Ch.  (N,  Y.)  433 ;  Kane  i*.   Gott, 

perty,  may  be  directed  by  any  instru.  34  Wend.  (N.  Y.)   641;  Vail   v.    Vail, 

nt  sufficient  in  law  to  pass  such  per-  7    Barb.    (N.   Y.)    336;  Cromwell    v. 

.al  property  as  follows:  Cromwell,  3   Edw.  (N.  Y.)   Ch.    495; 

1.  irthe  accumulation  be  directed  to  Savage    v.    Burnham,    17    N.  Y.  561; 

nmence  from  the  date  of  the  instni-  iflerserole  v.   Merserole,   i     Hun  (N. 

nt,  or  from  the  death  of  the  person  Y.J  66;  Hunter   v.   Hunter,  17   Barb. 

cuting  the  same,  such  accumulation  (N.  Y.)  15. 

St  be  directed   to  be   made   for  the  If  the  estate  limited  to  tht  infant  Is 

leiit  of  one  or  more  minors  then  in  contingent,  an  accumulation  of  the  in- 

ng.  or  in  being  at  such  death,  and  to  come  during    his  minorltj  cannot  be 

'     '        '    the   expiration   of  their  said  to  t>e  for  his  benefit.     Ma  nice  v. 
Manice,  43  N.  Y.  303. 

ccumulation  bedirecledto  a.  Hawley  v.  James,  s  Paige  (N.Y.) 

nmence  at  any  period  subsequent  to  31S  ;  Pray  v.  Hegeman.  93  N.  Y.  508. 

date  of  the  instrument,  or  subsequent  t.  Vail  f .  Vail,  4  Paige  (  N.Y.)  317 ; 

the  death   of  the  person  executing  Hawley  t>.  James,  5  Paige  (N.Y.I  31 


J.  If  the  1 


ted   to  Haxlun  v.  Corse.  3  Barb.  Ch.   (N.  Y.) 

amence  within  the  time  allowed  in  506. 

fir»t  section  of  this  title,  for  the  »us-  *.  Hone  v.  Van  Schalck,  10  Wead. 
ision  of  the  absolute  ownership  of  ( N.  Y.)  564 ;  Tucker  v.  Tucker,  5  N.  Y. 
Bonal  properly,  and  at  some  time  408.  Mr.  Justice  Bronson,  In  Haw- 
ing the  minority  of  the  persons  for  ley  v.  James,  5  Paige  (N,  Y.) 
ose  benefit  it  is  intended,  and  must  31S,  said :  "  The  question  is, 
minate  at  the  explradon  of  their  not  whether  the  trust  probably  will, 
lorlty.  but  whether  it  can  transgress  the  stat- 
f  4.  Ali  directions  for  the  accumula-  ute  rule."  "The  statute  has  given  lives 
n  of  the  interest,  Income  or  profit  of  as    the    measure,   and    nothing    else. 


I  tor  AMniitnlkdaD  PERPE  TUTTIES.  to  Oth«  ItMM. 

trust  for  accumulation  for  the  benefit  of  a  number  &f  minors 
se,  and  the  interest  of  each  one  is  to  vest  when  he  arrives  at 
age  of  twenty-one,  is  good.  If,  however,  the  direction  be 
the  accumulation  continue  till  the  youngest  of  a  number  of 
irs  in  esse  arrives  at  full  age,  and  the  accumulated  fund  is 
to  be  divided,  such  direction  is  void  for  the  excess  beyond 
irity,  and  the  interest  of  each  beneficiary  vests  when  he 
cs  at  full  age.* 

has  been  held  that  where  several  minors  take  as  tenants  in 
mon,  and  distributively  and  not  jointly,  with  the  right  of  sur- 
rshlp,  a  trust  to  acct^mulate  until  the  youngest  arrives  at  age, 
,tid.^  But  where  the  accumulation  is  for  their  joint  benefit 
that  of  the  survivor,  it  is  void." 

here  a  direction  to  accumulate  is  illegal  and  it  can  be  sepa- 
1  from  the  gift,  which  in  other  respects  is  good,  without  de- 
Hng  the  substantial  form  of  the  latter,  such  direction  to 
mulate  will  be  declared  void  and  the  gift  good.*  If,  however, 
3art  which  is  good  cannot  be  separated  from  that  which  is 
the  whole  must  be  rejected." 

le  rents,  profits  or  income  released  by  reason  of  a  void  or 
il  direction  to  accumulate  go  to  the  heir,  next  of  kin  or 
luary  devisee  or  legatee.* 

Tnuti  for  AoonnmUtioD  in'Other  StotM. — The  provisions  of  the 
'  York  statutes  on  the  subject  of  the  accumulation  of  the 
i  and  profits  of  real  estate,  have  been  closely  (olFowcd  by 

;  TAliditj' of  the  ■ccumulationi  In  to  be  paid  to  them   after   twentji-one 

un   of  Haxtun  v.  Corse  (l   Barb,  or  mairlage  during  life.     Htld,  ■  valid 

N.   Y.)    518),  and   Kilpatrick   v.  tni»t  as  to   the  Jcal   estate  within  the 

ondsN.  y.  33J).  statute. 

[n  Savage  v.  Bumham,  17  N.  Y,  See   also  Simpson  v.  English,  1  Hun 

s  testator  devised  hU  estate,  real  (N.  Y.)  550;  Bolton  i>.  Jacks,   6  Robt. 

lerwnal,  upon  these  trueti:   i.  To  (N.  Y.)    166;    Gilman   v.   Reddington, 

ie  real  estate  after  the  death  of  his  34  N.  Y.  g. 

•;  I.  That  she  should,  during  her  1.  Everilt  v.  Everltt,  aq  N.  Y.  m. 

eceive  and   take   to  her  own  use  S.  Thompson  f.Ctendenning,  iSandf, 

hird  part  of  the  clear  jearlj  rents  Cli.  [N.    Y.)   387;  Scott  v.    Monell,  I 

profits    of    the    real    estate;     the  Redf.  (N.  Y.)  43'' 

je  of  Ihc  rents  and   profits,  until  *,  Weslerfield  v.  Westerlield,  I  Bradf. 

lie  of  the  real  estate,  to  be  deemed  [N.  Y.)   137;   Haxtun  i>.  Corse,  i  Barb. 

rf  the  persona!  estate   and  subject  Ch.  (N.Y.)  5o6;Ki1pBtrick  fjohnson,  15 

e  same  dispositions;  which  were,  N.Y.jii;  G*i1man  v.  Reddington,  34  N. 

lapply    the  income  to  the  mainte-  Y.7;  Savage  i'.  Burnham,  17  N.  Y.  561; 

:  and  education  of  sii  sons  and  four  Hawlej'  rjamcs,  5  Paige  (N.  Y.)  318; 

hlers,  named  in  the  will,  in  equal  Dodge  v.  Pond,  33  N.  Y,  69;  Killam  v. 

:».  unUl  the  sons  should  attain  the  Allen,  53  Barb.  {N.  Y.)  605. 

of   twenty-one    jears,     and     the  B.  Smith  v.   Edwards,   33    Hun   (N. 

hters    attain     that     age     or      be  Y.)  313. 

ied,     respectively;      4.     To     pay  6.  Field  v.  Field,  4   Sandf.   Ch.  {N. 

ransfer    the     principal     In     equal  Y.)   ci8 ;  Thorn  v.  Coles,  3  Edw,   Ch, 

™    to    the    sons     and    daughters;  (N,   Y.)     330;     Van   Vetch  en  p.   Van 

hares  of  the  sons  to  become  vested  Vetchen,  BTaige   {N,    Y.)    104;  t/Bc- 

entvone,  and  then  to  be  paid  or  Gralh    i'.    Van  ^tavoren,  8    Dalj  (N. 

■erred;  the  sharesof  the  daughters  Y.)  454;   Yates  v.  Yates,  9  Barb.  <N. 

vested  in  the  trustees,  the  income  Y.)  334 ;  Dodge  v.  Pond,   33  N.  Y.  69; 
18  C.  of  L.— 16                           401 


mm.                   PERSON— PERSONAL.  IMml 

labama:  *'No  trust  of  estates  for  the  purpose  of  accum 
only,  can  have  any  force  or  effect  for  a  longer  term  than 
■s,  unless  when,  for  the  benefit  of  a  rainor,  in  being  at  the  < 

he  conveyance,  or  if  by  will,  at. the  death  of  the  testator 
:h  case,  the  trust  may  extend  to  the  termination  of 
arity."^  This  statute  has  been  taken  from  theThffluson  j 
SRSOH ;  FSESOHAL— See  note  2. 

,   restricting  accumulmtloni  of   In-  Where  a  woman,  four  or  five  mc 

lo  provisions  for   (lie   benefit  of  pregnant,  fell  on  a  defective  t^gh 

n  in  being  at  the   creation   of  the  and  was  delivered  of  the  child,  w 

and  requiring  such  accumulation  survived   but  a   few   minutes,   it 

"minate  with   the   minoritj'  of  the  held  that  the  child  was  not  a  "per 

^ciarj.      Goldtree   v.   Thompson,  within  the  statute   giving  a  caui 

11.613.  action  for  negligent  death  to  the 

Revised  Code  (1SS6),  4  1835.     In  ministrator.     Districh    v.  Northi 

iruing  this  provision  of  the  Code,  ton,  136  Mass.  14. 

eciaioni  under  both  the  Thelluaon  Person  includes  an   Indian  as 

ind    the   PeHitybania    statute   of  in    VniUd    States. Habeas  Corfui 

would  applj.  United  States  v.  Crook,  5  Dill.  (U 

is  difEcult   to  express   the  benefit  459.     And    in    the    Intercourte 

iKSistance   which  the   writers   feel  United  State*   i'.  Shaw-mux,  %  S 

have    gained    from    Mr.    Gray's  (U.  S.)  364. 

eriy  Treaiiae  on   the  Rule   against  As  used  in  Ne'w  York  Code  ot 

etuities.  4  497,  means  one  or  more,  and  sh 

her  tent  books   which   they   have  be  read  "person  or  persons."     Pi 

ulted,  are:  Manden  on  Pcrfietui-  r.  Croton  Aqueduct  Board.j  Abt 

Lewis  on  Perpetuities;  Challis  on-   (N.   Y.)    316.      See    also    Chapu 

I  Property;    Mr.    Wm.  C.  Scott's  Robert,   n.   Ont.  App.  361.     But 

ttiieon  Trasls  for  Accumulations.  Denny  v.  Smith,  18  N.  Y.  567! 

islied  in   the   American  edition  of  The   word   "person"   ordinarilj 

is  on  Trusts;  Fearne  on  Contingent  eludes  Ijoth  sexes.     Brown  p.  Hi 

Binders.                       1  hill,  74  Ga.  795 ;  Opinion  of  the 

Pctmh. — The   peraon   consists   of  tices,  136  Mass.  5S0.     See  also  Be 

itouland   body;  and   the  phr«se,  v.   Globe   Nat.  Bank,   150  Mass. 

removal  of  such  person,  in   a  law  where  it  was  held  to  include  ma 

ling  to   residence,   means  'the  re-  as   well  as  single  women.     Matt 

al  of  the  soul  and  bod;  in  life,  and  Hall,  50  Conn.  131. 

the  withdrawal  of  the  former  from  Women   are  comprised  in,  and 

latter  merely.     Tute   j^.  James,  46  titled  to  vote  under,  the  phrase  "( 

jo.  person  of  full  age,"  %   11,  Town* 

0  /mea  sUtute  givei  a  right  of  provement  (Ireland)  act,  1854. 
in  to  any  one  who  shall  be  injured  Crosthwaite,  IJ  Ir.  C.  L.  Rep.  15; 
person."  It  was  held  that  the  In  Billings  v.  State,  107  Ind.  1 
]s  -^n  person"  are  equivalent  to  was  held  that  the  estate  of  a  deci 
jody,"  and  an  action  will  not  lie  was  a  perron  within  the  meaning 
^^  the  statute  for  an  injury  to  the  statute,  which  forbids  the  forglr 
ngs.      Calloway    v.    Laydon,    47  another's  name  with  intent  to  del 

1  458.  any  "person." 

aiiackmtUs  Stat.  184J,  eh.  89,  4  I,  A  statute  declaring  the  owner 

■iding  that  the  action  of  trespaia  dog  liable  to  any  person  injured  I 

he  case  for  injuries  to  the   person  tor   the   damage,  includes  injurli 

!  survive,  extendi  only  to  Injuriea  property.     "Person"  should  be  ui 

physical  character;  such   torts  a*  stood  as  here  used  in  its  broad  1 

ier,  breach  of  promise  to  marry,  of  "anybody,"  and   not  in  diatln 

are    not    embraced.       Smith    v.  from  property.     Brewer  v.  Crost 

rman,  4  Cush.   (Mass.)  408,     But  Gr.iv  (Mass.)  39.     See  generally  . 

Delamater  w.  Russell,  4  How.  Pr.  malb,  vol.  i,p.  571. 

y.)  134,  where  it  was  held  that  The  term  "any  person"  In  a  at 

ction  for  crlm.  eon.  was  an  action  prohibiting  removal  of  soil,  wil 

in  "injury  to  the  person."  elude  the  owner*  of  the  soil,  if  li 
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t  to  the  purpose  enter-  a 

legislature  in  passing  Wi 

monwcalth   v.   Tewks-  cat 

Vlass.)  55.  of 

.—In   Oak  Ridge  Coal  117 

loS   Pa.  St.  147,  it  #ai  53J 

lartnership  association,  I 

zed   under   the   Penm-  vis. 

June  i,  1874,  which,  b;  to  < 

sses  upon   the  land  of  Sta 

le  in  an  action  to  re-  of 

s     for     iuch     trespast  caf 

viaiona  of   the    act  of  It  ^ 

authorizing    such    an  nol 

"anj  person  or  corpo-  the 

at  such  an  association  the 

rporation,  and  ai  such  aaii 

the  designation  "bdt'  ap[ 

non,  M  used  in   Gear-  rivi 
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I    Home    t!.   State,    5    Ark.    349;  People  v.  CommUelonen  of  Taxes,  31 

iglass  V.  Pacilic   Mail   etc.  Co.,  4  N.  Y.  241;  British   etc.  L.  In«.  Co.  v. 

304;    South    Western   R,  Co,  v.  CommUsionerG  of  Taxes,  31  N.  Y.  33. 

Ik,  14  Ga.  356;  McIntUe  v.  State,  (iee  alio  People  v.   M'Lean,  80  N.  Y. 

11.  4S;  North  Western  Mo.  R.  Co.  159.     But  see  School  Directors  v.  Car- 

Lkers,  4  Kan.  435 ;  La  Fargie  v.  Ex-  liste  Bank,  8  Watts  (Pa.)   aSo;  Savlnn 

age  Ins.  Co.,  M   N.   Y.  3sa;   Field  Fund   v.   Yard,  8  Pa.  St.  359;    Fox'« 

[ew  York  Cent.  R.  Co.,   19  Barb.  Appeal,  tii  Pa.  St.  351. 

Y.)    176;    Carey   v.    Marston,    56  .^«oc*»ieir(*.— Planters' etc.  Bank  w, 

b.  CN.  Y.)   17;  United   States  Tel.  Andrews,   8   Port,   (Ala.)    404;  South 

V.   \testern   Union   Tel.   Co.,   56  Carolina  R.  Co.  v.   McDonald,  j  Ga. 

I>.  (N.  Y.)  46;    M'Queeo  v.  Mid-  531;    Brav   v.    Wallingford,   ao   Conn. 

DwnMfg.  Co.,  i6JohnB.  (N.Y.)  s;  418;    Flagg    i;.    Plait,   32   Conn.   116; 

iIichaersjj.Connoilj',Bright.(Pa.)  Knox  r.  Protection  Ins.  Co.,  o  Conn. 

Baltimore  etc.  R.  Co.  i'.  Gallahue,  430;  2\  Am.  Dec.  33;  Union  Bank  ti. 

>ratt.  (Va.)   655;  Miller  v.  Com-  United  Slalea  Bank,  4  Humph.  (Tenn.) 

iwealth,   J7  Gratt.  (Va.)    110;  Re  yig;  Llbbj'  v.  Hodgdon,  9  N.  H.  394; 

gon  etc.  Co.,  13   Nat.  Bankr.  Reg.  Martin  v.  Branch   Bank,   14   La.   415': 

Pharmaceutical  Soc.  t;.  London  United    States    Bank    v.     Merchant* 

Assoc.,  5  App.  Cas.  857.  Bank,    i    Rob.    (Va.)    573.      But    «ee 

I  the   leading   English  case  upon  M'Qiieen   v.  Middleton   Mfg.   Co.,   16 

word,    Pharmaceutical     Soc.    j:  Johns.  (N.  Y.)  j;  Maj'or  etc.  of  Balti- 

don  etc.  Assoc,  5  A  pp.  Cas.  (Eng.)  more  v.  Root,  8  Md.  95. 

Ld.     Blackburn,     said:    "The  To  ^uaUfying  a  Ptrson  to   Teatify 

i  'person'  maj  verj  well  include  in  His    Own     Behalf.  —  Within   _th» 

i,a  natural  person  (■  human  being)  meaning  a(  Ne-iu  Tork  act  qualifj'inga 
an  a rtilicial  person  (a  corporation).  '  party  to  testify  in  his  own  behalf  when 

ink  that  in  an  act  of   Parliament,  the  other  party  is  a  "living  person,"  it 

!s(  there  be  aomething  to  the  con-  wai   held  that  a  corporation  .was  in- 

T,  probably   (I  would  not  like  to  eluded  within  the  phrase   "livine  per- 

Ige  myself  to  that)  it  ought  to  be  son."     La  Far^e  t>.  Exchange   F.  Ins. 

1  to  include  both.     I  have  equally  Co.,  11  N.  Y.  353;  Field  v.  New  York 

ioubt  in  common  talk,  in  the   Ian-  Cent.   R.  Co.,  29  Barh.   (N.  Y.)   176; 

fe  of   men  {not  speaking  technl-  Johnson  v.  Mcintosh,  31  Barb.  (N.  Y.) 

[■),.a  "person'   does   not  include  a  367;   Wallace   11.   Mayor   etc.   of  New 

■oration.     ...     It  is   plain   that  York,  1  Hitl.  (N.  Y.}  440 

common    speech    ■person'    would  '    United      States      S/alulei  —  I4I i 

n  a  natural  person.     In  technical  AmcndmeHl. — The  word   "person,"  as 

^ge  It    may   include   the  other,  used  In  the   14th  amendment  prohibll- 

which  meaning  it  has  in  any  par-  ing  the   Slates   froin   denying   to   any 

lar    act,   must   depend    upon    the  "person"    the  equal   protection  of  the 

text    subject    matter.       I    do    not  laws,    Includes    a   corporation.     Pem- 

ik  that  the  presumption  that  it  in-  bina  etc.  Min.  Co.  v.  Pennsvlvania,  115 

les   an   artificial  person—  a  corpo-  U.  S,  180;   Santa  Clara  CoT  v.   ^oulh- 

30— (if  the  presumption  does  arise)  ern  Pac.  R.  Co.,  118  U.  S.  394;  14  Am. 

at  all  strong."  &  Eng.  R.  Cas.  5231  Mlnneapolte  etc. 

corporation  has  been  held  to  be  a  R.  Co.  v.  Beckwilh.  129  U.  S.  16. 

rfon"    within      the      meaning      of  And  so  a  corporation  was  held  to  be 

iites  applying  to  the  following  mat-  included  in  the  word  ''person"  in  the 

;  Civil  Rights  act  of  Congress  of  April 

'0   L'j«»'_y.— Thornton    v.   Bank    of  30,    1871.       Northwestern    Fertilizing 

ihington,  3  Pel.  (U.   S.)  36;  Com-  Co. ».  Hyde  Park,  3  Biss.  (U.  S.)  480. 

dalBank  t.  Nolan.  7  How.  (Miss.)  The  United  States  Crimes  act  of  the 

Grand  Gulf  Bank  v.  Archer,  8  36th  of  March,  1804,  ch.  393,  4  1,  pro- 
id.  ti  M.  (Miss.)  151.  vides,  that  If  any  person  snail  on  the 
"d  LimHatioa  of  Actians.—Feo^Xe  high  seas  willfutlv  and  corruptly  cast 
Trinity  Church,  13  N.  Y.  44;  away,  etc.,  any  ship  or  vessel  of  which 
impson  V.  Tioga  R.  Co.,  36  Barb,  lie  is  the  owner  in  part  or  In  whole, 
Y.)  7g;  Alcott  w.  Tioga  R.  Co.,  JO  with  design  to  prejudice  "any  person 
y.  210;  North  Missouri  R.  Co.  v.  or  persons"  who  have  underwritten  the 
;rs,  4  Kan.  453.  said  vessel,  he  shall  be  deemed  guilty 
a  rani/iiiii.— Loulsvilleetc.  R.  Co.  of  felony.  The  term  "person  or  per- 
■ommonwealth,  1   Bu«h   (Ky.)  ijo;  sons"    extend*    to    corporations     and 
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US..  PERSON— PERSONAL. 

tor,  it  WBE  held  not  to  mem  "the  Inated,  is  equally  the  representative  aa 

inary  action  in  fersonam   for  the  to  the  real  estate.     Card  v.  Card,   ^ 

ivery  of  ■  »um  of  money,  or  dam-  N.  Y.  317. 

!  against  the  debtor."     Dewey  v.  The  words  "representative"  or  "le- 

eld,  a  Wis.  Ty,  Dean  -v.  Wheeler,  a  gal  representative,"  or  "  personal  rep- 

.334;  Wright  r.  Allen,  36  Wis. 661.  resentative"  primerilj  mean  eieculon 

inonal  AnBBltlM.  —  See  Lbgacikb  and  administrators,  and  in  order  to  nut 

>  DiviSEs,  vol.  13,  p.  15.  any  other  meaning  on  them,  to\i  must 

sraonal   Oooda. — The    term    "per-  find  in  the  contest  some  ipeciBl  reason 

\\   goods,"  as   used  In  the  Crimes  forio.dolng.     Stockdale  r.  Nicholson, 

of  Congress  of  1790,  ch,  36,  5-16,  L.  R.,  4  Eq.  Cas.  367. 

ch  provides  that  if  any  one  shall  So  the  term   does   not   include   the 

.1,   etc,   the   "personal   goods"  of  widow.     Hagen   v.   Keen,  3  Dill.  (U. 

ther,  within  the  exclusive  jurisdic-  S.)   114.     Nor  the  heirs  or  devisees  of 

I  of  the  United  States,  he  shall  be  land.     Anderson   v.  Austin,  34   Barb. 

iect   to   punishment,   does   not  jn-  (N.   Y.)   319.     Nordoes  it  include  an 

le  choses  in  action.     United  States  agent.    Jones  v.  Tainter,  ij  Minn,  511 ; 

)avis,  s  Maion  (U.  S.)  356.  Atkinson  v.  Duffy,  16  Minn.  45. 

:  does  Include    bank-notes,  money  But  It  may  be  shown  bv  the  context 

coin.     United  States   v.  Murray,  to   mean   descendants   of  children   of 

ranch  (C.  C.)  141;  United  States  v.  testatrix.     Rainford  v.  NOM,  59  L.  T. 

ultoo,  5  Mason  ( U.  S.)  1537,  540.  359.  Or  next  of  kin.  Davies  11.  Davies,  55 

nder   a  statute   designating  "per-  Conn.  319  ;  /?e  Stroud.  W.  N.  (74)  180; 

il  goods  "  as  a  subject  of  larceny,  Re  Gryll's  Trusts,  L.  R.,  Eq.  589.     Or 

s  untaxed  arc  not  included.     State  when  used  in  a  deed,  those  who  suc- 

]oe,  79  Ind.  9 ;  41  Am.  Rep.  599.  ceed   the   grantee   in  the   title  of  the 

generally  Animalh,  vol,  I.  p.  571. ~         —      ■     ~ 

s  to  the  effect  of  the  term  on  mar- 

of  a  bill  of  lading,    see    The  El-  p.  »i. 

Harbeck,  1  Blatchf.  (U.  S.)  336.  See  generally  Executors  and  Ad- 

»  re  Butler  (38  ch.  D.  390),  Cotton,  ministkators,  vol.  7,  p.  165. 

[.,  in  discussing  the  meaning  to  be  Parsonal  Barrloaa, — Under  a  statute 

ched     to     the    words     "personal  giving   lumbermen   a  lien  on  lumber 

ds."  as  used   by  Coke,  in  Co.  Litt.  cut  and  hauled  by  them  for  their  "per- 

b,  said  that  the  words  did  not  mean  so nal  services,"  it  has  been   held   that 

;)ersonal  property  whatsoever ;  but  there   Is  no  lien   for  Ubor  performed 

J  "  that  property  which   passes   by  by  their  servants  and  teams.     Hale  v. 

d,   and   property   which   marriaEC  Brown,   59  N.   H.  551;  47   Am.   Rep, 

ied  from  the  wife  to  the  husband."  314.     See  also  Coburn  i'.  Kerswell,  35 

—- lonal  Jndxmant."— As  used  in  a  Me.  136;  McCrillls  v.  Wilson,  34  Me. 

Ota  statute,  providing  for  serv-  386.     See   aUo   Logs   and    Lumbbr, 

>ummons  in  an  action  to  fore-  vol.  13,  p.  1040. 

1  mortgage,  held  to  mean  a  money  Personal   BacnrlUa*. — The   power  ti 
"ird-     ' ■      "        -      -'    ---     ■■'   -"    ■- 


jment  for  the  mortgage  debt.  Bard-  invest  in  "personal  f 
1  r.  Anderson  (Minn.  1890),  46  N.  braces  power  to  purchase  a  bill  of  ex- 
Rep.  315.  change.  Gee  7:  Alatuima  L.  Ins.  etc. 
tnotul  SepnssntatlTe. — The  words  Co.,  13   Ala.   581.     See  generally   In- 

:nce  of  other  controlling  words,  be  Personal  Tax. — A  personal  tax  is  the 

■n  to  mean  person  claiming  as  exe-  burden  imposed  by  a  Kovernment  upon 

>r  or    administrator.      Wyndam's  its  own  citizens  for  the  benefits  which 

at!,  L.  R.,  I  Eq,  Cas.  393.  that  government  affords  by  its  protec- 

.n   executor   (though   he   has    not  tion  and  its  laws.     State  ".  Ross,  33  N. 

:n  probate)  of  a  surviving  trustee,  J.  L.  531.     See  generally  Taxation. 

jch  trustee's  "  personal  representa-  Partonal  TransacUon. — As  to  what  Is 

"within^f  15,  i3and  i4Vict.,  ch.  60;  a  "personal  transaction"   within   the 

Ellis,  34  Bea.  416.  meaning  of  ^  839,  ,Vew  Tor*  Co.  Civ, 

he   executor  or  administrator,  ex-  Pro.,  which  declares  :  "  Upon  the  trial 

t  in  special  cases,   represents   the  of  an  action,     ...    a   party  or  per- 

eased  only  as  to  the  personal  estate,  son    interested    in   the   event     .     .     . 

,  hence,  is  denominated  the  "per-  shall  not  be  examined  as  a  witness  in 

al  representative,"  white  the  heir  at  his    own   tiehalf    or    Interest,     .    ,    . 

,  though  not  technically  so  denom-  against     ...     a    person      deriving 
407 


ii  of  PERSONAL  PROPERTY. 

..  Chattel!  real  or  interests  which  are  annexed  to  or  concern 
1  estate;  and 

I  Chattel!  penonal,  which  include  every  species  of  property 
king  the  two  characteristics  of  real  estate ;  viz,  immobility  as 
place,  and  indeterminate  duration  as  to  time,  and  such  as  is 
:  amended  to  real  estate.*  The  latter  are  again  subdivided  into  : 

1.  Corporeal  things  or  "choses  in  possession,"  which  include  all 
ngs  which,  being  themselves  capable  of  motion  or  of  being 
ived,  may  bfi  perceived  by  the  senses — seen,  touched,  taken 
isession  of — in  short,  live  stock  or  dead,  manufactured  goods 
raw  material,  everything  capable  of  touch  and  not  fixed  to  the 
l.» 

\.  Incorporeal — Choses  in  Actions. — Things  incorporeal,  a  man 
1  not  the  occupation  but  merely  a  bare  right  to  occupy  the  thing 
question,  the  possession  whereof  may,  however,  be  recovered 

a  suit  or  action  in  law ;  whence  the  thing  so  recoverable  is 
led  a  thing  or  chose  in  action.' 

XL  Kunw  or  Fzxwhal  Pbotbbtt. — There  arc  certain  kinds  of 
rsonal  property  which  are  more  closely  allied  than  others  to 
il  property  and  are  subject  to  some  of  the  rules  governing  the 
ter.  These  are  i.  Heir-looms,  which  are  such  personal  chattels'as 
scend  to  the  heir  along  with  the  inheritance.* 

2.  Title  deeds,  keys,  etc.,  also  go  to  the  one  who  is  entitled  to 
s  Und.* 

3.  Growing  crops  which,  upon  the  death  of  the  person  who 
tnted  them,  pass  to  his  executor  and  not  to  his  heir,  and  are  or< 
larily  treated  as  personalty ,• 

4.  Emblements  which  are  the  right  of  a  tenant  to  the  profit  of 
i  crop  after  termination  of  his  estate.' 

5.  Fixtures  are  those  personal  chattels  which  a  temporary  oc- 
pier  has  annexed  to  the  land,  and  which  he  or  his  representa- 
'es  may  afterwards  sever  and  remove  against  the  will  of  the 
meror  successor  to  the  freehold.* 

6.  Among  other  special  kinds  of  personal  property,  tame 
imals  may  be  held  by  an  absolute  property,  and  animals  ferm 
tturix  by  a  qualified  right.* 

7.  Property  in  ships  is  governed  by  peculiar  laws  of  registry, 


L  Schouler'i  Per*.  Prop,  aa,  $'•    ,         intMtote,  wood  cut  and  corded  on  the 
1.    Goodeve's  Pen.  Prop.  8.  land  and  cropi  growing  when  the  petl- 

1.  2  Bl.  Com.  396.     See  Chattels,    tlon  li   filed  do   not   pan.     Barrett  v. 
1.   3,   p.   163;  Chosks    in    Action,  '  Choeo  (Ind.).  10  N.  E.  Rep.  145. 

>-  335-  T.    See  EUBLBUENTd. 
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lau  PERSONAL  PROPERTY.  Owwotoi  with. 

Tcd  ^o  nobody  or  of  things  abandoned  or  lost  by  unknown 

lefs.* 

,  PoMMiioii. — Title  by  possession  comprises  two  elements ;  (a) 

tiysical  condition — that  corporeal  relation  to  the  thing  which 

ces  it  possible  for  one  to  dispose  of  and   control  it ;  (b)  a  will 

icted  to  the  thing;  viz,  the  intention  to  possess  it  as  owner 

he  animus  domiHt,* 

,  Awoewion  and  ConfuloiL — Accession,  where  t'he  original  owner 

corporeal  substance  that  receives  an  addition  by  natural  or 
ficial  means  not  changing  it  into  a  new  species,  is  entitled  to 

chattels  in  its  improved  condition  ;  and  confusion,  which  arises 

:re  the  like  chattels  of  several  persons  are  99  mixed  as  to  be 

listinguishable.' 

,  Gift. — Title  may  arise  by  gift  accompanied  by  delivery  of 


,  Deed. — Title  may  arise  by  deed,  the  important  condition  of 
ch  supplies  the  want  of  delivery  and  of  actual  considera- 
^i 

.  Bale. — Title  may  also  arise  by  sale,  the  common  method  of 

nation.* 

.  DciTolatioB  m  Death. — Title  also  arises  by  the  devolution  of 

perty  by  will  or  intestacy  on  the  deatir  of  the  owner.'  _ 

T  Ivasnm  Cohkhttsd  with  Fzxhbal  Fkofibtt. — Various 

tters  that  affect  the  possession  or  ownership  of  personal   prop- 

f  which  are  treated  under  their  proper  titles  and  need  only  be 

itioned  here  are  ■  I.  Bankruptcy,  insolvency  and  assignments;* 

1  Bl.  Com.  158.    See  Occupancv.  ght  o   pOBBession  to  the  ice  included 
owner  of  penonal  property  can  be  witliin  the  stakes,  and  no  action  will  tie 
■Bted  of  hf(   title  onlji-  by  tiia  own  against  another  for  cutting  and  remov- 
and  the  fact  that   the   purchaser  ing  luch  Ice.     People's  Ice  Co.  v.  Da- 
no  notice  of  such   title  does   not  venport,  149  Mass.  32J.     See  lea  and 
r  the   rule,     Velslan   v    Lewis,  ij  Ics  Companies,  vol.  9,  p.  851 
gon  539.  •.  See  AccsssiON,  vol.  i,  p.  50. 
Brantly's  Pers.    Prop     aio.     See  t-  See  Gift,  vol.  8,  p.  1308. 
SESSION.     Poggession    of  personal  B.  See  Deed,  vol.  5,  p.  413.     See  Jf* 
xny  ii  frlma  fade  title  thereto.  Patrick   (iSgt),  I   Ch.  Div.  8j,  which 
wford  V.   Kimbrough,  76  Ga.  199.  appears  lo  overrute  some  earlier  deci- 
if  the  custody  and   possession   of  slons. 
>  propertjr  is  shown  to  be  equallj  t.  See  Sale. 

listen!  with  an  outotandlng  owner-  T.  See   Wills;  Statutes  op  Dis- 

<  in  a  third  person  aa  with  a  title  <n  the  tribution;  Legacies  and  Devises, 

having  posseuion,  no  presumption  vol    13,  p.  7.     Rents  accruing   on   de- 

jwnership  arises   solely   from  such  vised   real   estate  during   the  year   in 

lession.     Lowery  v,  Erakine,  1 13  N.  which  the  testator  died  are  a  part  of  the 

51.    The  delivery  of  the  possession  personal  property  and  do  not  go  to  the 

nclosed  land  carries  with  It  the  po«-  devisee.     Parker  v.  Chcstnutt,  80  Ga. 

ion   of  personal  property  thereon.  \3. 

raris  v.  Kyle,  ig  Nev.  435.  a.  See  Bankruptcy,  vol.   1,  p.  67; 

craping  off  snow  from  the  surface  Insolvency,  vol.  n,p,   167;  Assign- 

he  ice  in  a  public  pond  and  driving  hent,   vol.    i,   p.   S26;    Assignment 

Les  to  indicate   where   the   line    of  FDR  Benefit  of  Creditorb,  vol.  t, 

iping  is,  gives  a  person  no  title  or  p.  845 
411 
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PBTBOLEVK— See  Oil. 

PBTTIFOGGIirG.— See  note  i. 

PBW8— (See    also    CEMETERIES,    vol.    3,    p.   49;    RELIGIOUS 

CIETIES.) 

.  DeGnitioD,  414.  4,  As  Agaiml  a  Slrangtr,  ^ai. 

Rights  of  Pew  Holden,  414.  m.  pew  Haider's  RemedlcB,  431. 

'■  NatMryf  Ik*  Right,  ^x^  ,y   Awewment.  .nd   T««   Levied 

3,  HoiD  Acquired,  417.  ^      ^    „  ..   ,        „     .      I 

3.  As     AgaiMst    Us    Rsligiim*  ^  »•>•  Rellriou*  Society,  43*. 

Soeisly,  418.  V.  Bzecutmn  and  Anacbmeots,  413. 

r  ihould  be  made  hy  petition^  bnt,  maj   be  begun   In  the  tame    manner. 

.  general  rule,  where  anj*  long  or  in-  And   bj  the  lone  established   practice 

ate   itatement  of  facta  Is  required,  of  the   court,   Infants  maj  have  guar- 

application   should    be    made    \>j  diani  assigned  for  them,  and  orders  for 

tion;  while,  in  other  cases,  a  mo'' —  --'--    --              ■           . 

be  sufficient.    3  Dan.  Ch.  Pr.  1 

L  petition  U   the   proper   course   to  Sn  f  arte  SaXitr,  ^  Br.  C.  C.   500;  Em 

lin  a   reversal   of  an  Interlocutory  farit      Mountfort,       15       Ves.      44J; 

ree,  wrongfully  made,  the  cause  yet  In  rs  Bostwicic,  4  Johns.  Ch.  (N.   Y.) 

ding.     It   cannot   be   done  on  tno-  'loo.     Except  In   these  and  a  few  other 

I.    or    bill   of    review.      Wllcoi  v.  ,  Inctancea,  I  think  the  use  of  a  petition 

Lain,    1     Hayw.     (M.     Car.)     175.  as  the  Initial  process  In  an  equity  suit 

H^in  1  Dan.Ch.  Pr.  1587.  or  proceeding  is  without  precedent,  and 

:  would  seem  that  ordinarily  pro-  contrary  to  tne  uniform  course  of  prac- 

linga  In  equity,  In  States  where  the  tice.     It  Is  ordinarily  used  for  interlo- 

ity   and   common   law  jurisdictions  cutorv  purposes." 

still  dUdncI,  cannot   be  Inttituted  InCodwlse    v.   Gelston,    10 John*, 

petition,  the  proper  method  being  (N.  Y.)  531,  the  couK,  by  Kent,  Cb. 

lill  filed.  J.,  said:  "It  may  be  difficult   to  draw  a 

n  Receiver  of  State   Bank  v.  First  precise  line  between  cases   in  which  a 

t.  Bank,  34  N.J.  Eq.  4(7,  which  wat  party  may  be  relieved    upon  petition, 

lit  by  the   receiver  of  an  Insolvent  and  in  which  he  must  apply  more  for- 

ik  to    recover  moneys   of  the  bank  mally  by   bill.     Petitions  are  generally 

eived  by  one  of  Its  creditors,  lubse-  for  things  which  are  matters  of  course, 

»itly  to  hia  appointment,  the  court  or  upon  some  collateral  matter  which 

Van  Plkkt  V.  C.  said:  "But  if  my  has  reference  to  a  suit  in  court.     .     .    . 

gment  was  for  the  petitioner  on  all  The  mode  of  application  depend*  Very 

nil,  I  think  it  Is  clear,  according  to  much  upon  the  discretion  of^lhe  courL'' 

established   practice  of  the  court.  See  generally,  Equity    Plxadino, 

t  the  court  could  give  the  petitioner  vol.  6,  p.  734. 

relleron  the  present  record.     He  I*  DiatliifiltliMI  from  IbiUoii. — A  petl- 


■hich  relief  of  the  character  sought,  scribes    an   application  t 

:  on  a  case  similar  to  that  exhibited  writing,  In  contradistinction  to  a  mo- 

c,  has  been   awarded  on  a  petition,  tlon  which   may   be   made   viva  voet. 

■   undoubtedly  true  that  there  are  Shaft  v.  Phoenix  etc.  Ins,   Co.,  67  N. 

[s  In  which  a  suitor  may  Institute  a  Y.    547;  13  Am.  Rep.   138;  Bergen  v. 

or   proceedings   In   this   court  by  Jones,  4  Met.  (Mass.)  371. 

itlon,  but  I  think   the  use  of  such  In    Code    PneUos.  —  A    petition  is, 

cess,  lor  such   a   purpose,  must  be  under  code  practice,   the  l!rst  pleading 

J  to  be  llThited  to  those  Instances  in  filed  by  a  plaintiff  wherein   he  states 

ieh    the    legislature    has    expressly  the  facta  or  his  case   as  they   actually 

horlzcd  its  use,  or  where  Its  use  has  occurred.     Anderson's  L.  Diet.,  ctVfti,; 

sanction  of  long  established  prac-  Atchlnson  etc.  R.  Co.  v.  Rice,  36  Kan. 

Suits  for   divorce   may  be  com-  s9q;,Taylor  v.  Miles  (Oregon,  1890),  35 

...,__     __■ jj(      (,,p    n__     .     _        c „_.    ,. 


:.  Rep.  143.     See  generally.  Plead- 
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It  is  a  qualified  interest,  subject  to  the  rights  of  the  religious 
ciety  owning  the  land  and  building,'  and  is  necessarily  limited 
point  of  time,  for  if  the  house  be  burnt  or  destroyed  by  time, 
e  right  is  gone.* 
It  is  now  settled  that,  in  the  absence  of  statutory  provisions,* 

;ht  to    Its  poueuion  and  enjojrment  dltturbance   in   the  enjoyment  of   the 

'  the  purpoM  of  public  worship,  not  right,   the   plaintiff  must   prove  a  pre- 

an  eaMment,   but  by   virtue  of  en  scriptive  right,  or  ■  faculty,  and  Khould 

lividual  right  of  property  derived,  In  claim  it  in  his  declaralion   as  appurte- 

:ory  at  least,  from  the  proprietorE  of  nant  to  a  messuage  in  the  parish.  Maln- 

:  edifice  or  freehold,  and  hence  tree-  waring   v.  Giles,  5  Barn,  &  Aid.   356; 

SE  quart  clautum  lies  for  a  violation  Slocks  -o.  Booth,  i  T.  R.  431;   BrumStt 

[he  owner's  right    of   postession."  v.  Roberts,   L.  R.,  s  C.  P.  33a;  for  the 

e  also  Show  f.  Beveridge,  3  Hill  {N.  grant  of  a  pew  in  England  to  any  per- 

)  26;  3S  Am.  Dec.  616.  son.  without  regard  to  a  messuage  or 

1.  First  Baptist  Society  v.  Grand,  59  inhabitancy   within   the  parish,  is  void 

cj^i;   A  bernethey  f.  Society  of  the  by  the  general  law.  Brumfitti',  Roberts, 

lurch  of  ihe  Puritans,  3  Daly  (N.  Y.)  L.  R.,  5  C.  P.  i\2\  Ridout  v.  Harris,  17 

Freligh  v.  Piatt,    5  Cow.'  {N.  Y.)  U.C.  C.P.88.     N  on -parishioners  have" 

4;  Erwin  V.  llurd,   13  Abb.   N,  Gas.  no  right  lo  a  pew  or  sitting,  except  by 

i,  Y.]  96;  Kimball  v.  Second  Parish,  prescription.     Byeclcv    ti.     Windu»,    7 

Pick.  (Mass.)  349;  Daniel  r.  Wood,  Dowl.   &    Ry.   564;  '5   Barn.   &   C.    I 

Pick.  cMass.}  I04i   11  Am.  Dec.  151;  Every  parishioner  lias,  however,  a  right 

lurch  f.  Wells.  14  Pa.  St.  149;  Sohier  to  be  seated,  though  not  in  a  pew.    Ih 

Trinity  Church,  109  Moss.  31.  rt   Cathedral   Church,   8   L.  T.,  N.  S. 

Pews  are  held  by  very  peculiar  Uties.  861. 

ley  constitute   a  qualihed   and   uau-  The  Interest  which  a  penholder  hat 

ictuary  right,  being  a  right  to  occupy  In  his  pew  is  held  by  the  English  case* 

der  certain  restrictions.      Sohlef'V.  to  be  of  an  incorporeal  nature  only.     It 

inity  Church,  109  Mass.  21.  is  In  the  nature  of  an  easement,  a  right 

"The  right  to  a  pew  is  property  of  ft  or   privilege  in   Ihe  lands  of  another; 

culiar  nature,  derivative  and  depend-  and  the  holder  of  a  pew  or  seat  is  not 

t.    It  is  an  exclusive  right  lo  occupy  deemed  the  owner  of  so  much  of   the 

>articular  portion  of  a  l»ou8c  of  public  site  of  a  chu^h  as  Is  comprised   within 

>r>hlp,    under    certain    restrictions."  theareaof  such  pew  or  seat.     Mainwar- 


.  J.,  in  Allorney  General   v.     Ing  -o.  Giles,  jBarn.  &  Aid.  356;  Gully 
-        •■       ■        ■  '■  V.  Bishop  of  Encter,  4  Bing.  394;  Bn 

BU  V.  Roberts,  L.   R.,  5  C.  P.  132. 


St.     Meeting -house,    3    Gray      v.  Bishop  of  Encter,  4  Bing.  394;  Bru 


I.    Abernelhey  v.     Society    of    tlte  appears  to  be  the  right  to  enterand  oc- 

lurch  of  the   Puritans,  -3   Daly  (N,  cupy  the  pew  during  the  celebration  of 

)  1;  Freligh  v.  Piatt,  5  Cow.  (N.  Y.)  divine  lervlcea.  and  not  the  right  to  be 

4;  Voorhees  v.  Presbyterian  Church,  there  at  all  times,  or   any  other  lime 

Barb.  (N.  Y.)  108.  than  when  the  church  Is  open  for  church 

tn  »nfi««i^ — In    Sngtand   no  sep-  purposes.     Brumtitt  v.  Roberts,  L.  R., 

ate    seats     were     allowed     In     the  5  C.  P.  331;  Ridout  v.  Harris,  17  U.  C. 

urch,    eicept    in    a    few     Instances,  C.  P.  88.    That  a  corporation  may  hold 

ior    to    the    Reformation,    and    Ihe  a  pew,  see  Reg.  f.  Mayor  etc.  of  War- 

dy    of    the    church     was     common  wick,8  Q,  B.  936,  lojur.  962.     See  also 

all    the    parishioners.      But     after  notein(rHear  i>.  De  Goesbriand,  33 

c     Refomiation,     the     ordinarv    or  Vt.  593;  80  Am.  Dec.  663. 
(hop  granted   the  right  to  particular        S.  Pews  In  churches  are  in  some  State* 

Its  to  individual    parishioners,   and  declared  by  statute   lo  be  real,  and  In 

is  grant  was  called  a   "faculty."    See  others,  personal  estate.     Inthcabsence 

irns  Ecc.  L.,tit  Church,  ch.  7;  Hook'*  of  such  stalute,  they  partake  of  the  na- 

liureh  Diet.,  tit.     Pew«;   First  Presb.  lure  of  realty,  although  the  ownership 

tiurch  i>.  Andruss,  31  N.J.  L.  329,  n.  is  that  of  an  eiclusiv!    easement    for 

nd   the   right  lo  a  pew  in  a  church,  ipecial  purposes  since  the  general  prop- 

England.  can  only   exist  by  faculty  erty  In  the  house  usually  ^longs  tothe 

by  prescription;    Morgan  v.  Curtis,  parish  or  corporation   that  erected   It. 

M.  &   R.  3S9;    and  in  an  action   for  I  Washb.  on  Real  Property  9. 
416 
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But  it  must  be  borne  in  mind  that  his  right  is  incorporeal,  giv- 
r  him  no  legal  interest  m  the  church  edifice,  the  materials  of 
lich  it  is  composed,  or  the  land  upon  which  it  stands.* 
There  is  a  close  analogy  between  a  pew  right  and  the  right  of 
rial  in  a.public  burying  ground  or  cemetery.* 
I.  How  Aoqnirad. — It  is  said  that  an  individual  right  to  the  oc- 
pation  of  a  particular  pew  cannot  arise  from  an  occupation 
>ne ;  that  the  right  can  only  be  acquired  by  a  faculty,  which 
personal  to  the  grantee  ;  or  by  prescription,  which  will  not 
se  from  a  possession  unless  it  be  annexed  to  a  tenement ;  or  by 
mt,  which,  as  it  creates  an  incorporeal  interest  in  lands  must  be 
deed  or  writing.  This  last  mode  is  practically  the  only 
;thod  by  which  a  pew  right  is  acquired  in   the  United  States.* 

I  not  to  the  pertonal  representative,  of  enji^itig  the   house  for  public  wor- 

Nabb  V.  Pond,  4  Bradf.  (N.  Y.)  7.  ship.    The  lev;  on  the  pulpit  is,  there- 

Inibud  Qanaot  OoKrvf   OlreoUr  to  fore,  void." 

Wlti.— Aa  a  pew  is  real  etUte,  it  ».  Klncaid's  Appeal,  66  Pa.  St.  411; 

lid  not  at  common  law  be  conveyed  Price   v.   M.   E.  Church,   4  Ohio  541; 

ectlj   by  a    husband    to   his   wile.  Sohier  f.  Trinity  Church,  logMas*.  31; 

orhes  v.   Presb.   Church,  17   Barb.  Craig   v.  First  Presb,  Church.  R8  Pa. 

•  Y.)  (03.  St.  51;    3J  Am.   Rep.  417;   Perkins  f. 

..   Abernethy     v.     Society    of    the  Lawrence,   138   Mass.   362 ;     Cbmbtb- 

urch  of  the  Puritana,  3  Daly  (N,  Y.)  rieb,  vol.  3,  p.  49. 

/■   re    Reformed   Dutch    Church,  8.  New  Jersey  v.  Trinity  Churcb,45 

Barb.  (N.  Y.)    237;  Gay  v.  Baker,  N.  J.  L.  130;  i  Am.  &  Eng.  Corp.  Cases 


435;  9  Am.   Dec.  159. 

^   pew-holder  has   no   right  beyond  7hi:  plaintiff  placed  a  loose  bench  In 

t  of  using  the  pew  aa  ■  seat  in  the  a  church  and  by  the  consent  of  the  so- 

irch   edifice.     He  has   no  exclusive  clety  it  remained  there  and  he  occupied 

ht  in  the  soil   below  the  pew,  or  in  it  for  a  term  of  ten   or   twelve  years. 

timber  or  materials  of  which  the  Then  by  order  of  the  trustees  it  was  re- 
use or  any  of  its  parts  is  composed,  removed.  Plaintiff  brought  trespass, 
1  when  this  use  is  destroyed,  his  and  it  was  held  that  his  use  and  occu- 
ht.  if  anv  remains  to  bim,  is  a  right  pation  of  the  bench  did  not  constitute 
indemnity  or  compensation  for  in-  him  a  pew  holder  in  the  Church,  and 
y.  Cooper  v.  First  Presb.  Church,  that  he  could  not  maintain  the  action. 
Barb.  (N.  Y.)  234.  Niebuhr  r.  Piersdorff,  24  Wis.  316. 
3ut  it  would  seem  that  the  pew  holder  OondlUom. — A  condition,  prescribed 
t  some  interest  in  the  church  edifice  by  a  by-law,  in  Ihe  deeds  of  pews  by  an 
irt  from  his  pew.  In  Revere  v.  Can-  incorporated  religious  society,  that  the 
1,1  Pick.  (Mass. JiSgil  washeld  ihat,  grantee  shall  forfeit  the  pew  lo  the  so- 
ere  a  society  had  built  a  meeting-  ciety  if  he  shall  leave  Ihemceting-house 
jse  and  sold  pews  to  individuals,  thai  without  first  offering  it  to  them   for  a 

eiecution   against   the   corporation  certain    prioe,    is    valid.      The    court 

lid  not  be  extended   to  the    pulpit,  said:    "The   doctrine,   that  condltiona 

e  court   said  :  "The   meeting-house  against  alienation  In  a  conveyance  In 

poration  had  sold  the  pews  to  indi-  fee  simple  are  void,  has  never  been  held 

uals:  the   purchasers   must  be  sup-  to  be  applicable  to  conveyancesof  pews 

•ti  to  take  with  the  pews  that  which  for  the  reason  slated  by  Chief  Justice 

iders  them  valuab'e.     The  sellers  can  Shaw    In    Attorney  Gen'l    !>.  Federal 

'eno  right   to  take  away   the    win-  Street  MeeIing'houEe,3  Gray  (Mass.)  I, 

ws  of  the  meeting -house,  or  the  wall,  47;  viz :     "It  is  competent  for  such  a  so- 

the  pulpit,  or  the  singers'  loft,  cleiy  to  make  such  reasonable  hy-lawa 
e  proprietors  of  pews  are  entitled  to  and'  regulations,  respecting  the  sale  and 
ious  privilcgei.  such  as  passing  purchase  of  pews  as  they  think  their 
ough  the  aisles,  being  addressed  interests  as  a  religious  society  may  re- 
nt the  pulpit,  etc.  There  is  no  prop-  quire.  And  it  is  usual  for  such  societlea 
y  in  the  pulpit  distinct  from  the  right  to  moke  such  r^ulatlons  In  regard  to 
18  C.  of  L.— 17                            «7 
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Am  Aguiutt  the  Religiou  Society. — The  qualified  right  of  t 
lolder  is  subject  totheparamount  rights  of  the  religious  socii 
model  and  alter  the  internal  structure  of  the  building,  to 
;  the  place  of  worship  to  another  house,  to  sell  the  chui 
;rty  and  rebuild  elsewhere,  and  to  change  the  forms  of  t 
or  to  destroy  them  entirely  for  the  purpose  of  repairs,*  a 

le  of  their  pews  ftnd  expreei  them  be  changed,  or  the  old  edifice  cold  i 
deeds  thcv  issue,  ai  to  prevent  >  new  one  erected  on  another  spot, 
liscriminate  sale  or  pews,  and  pew  owner  has  no  claim,  either  in  I 
etain  some  right  to  elect  and  de-  or  eqult/.  Sharswood,  J^  in  Kincal 
le  whom  they  will  associate  with.  Appeal,  66  Pa.  St.  431. 
let  who  may  associate  with  them.  In  Fisher  v.  Glover,  4  N.  H.  181 
wise,  if  it  were  free  to  nnybody  to  was  held  that  a  religious  aociet/  oi 
l«e  news  without  restrainL  a  num-  ing  a  meeting-house  might  removi 
lo  another  place  about  a  mile  disti 
and  that  the  owner  of  the  pew  coi 
not  maintain  an  action  for  b  disturbai 


'=ty  wh 

Societv.  106  Mass.  4S9.  erects  them;  but  it  is  usual  to  grant 

to  conditions  providing    that'  a  Individuals  the   exclusive   use  of  pe< 

lall  revert  for  non-paj'ment  ofas-  and  these  grants  give  to  those  indiv 

nts,  see  infra,  this  title,  Asieis-  uals   certain   righU,   which    are   lo 

and    Taxes   Levied  iy  the  Re-  protected.     The    rights    thus    ocqiilr 

I  Society.  are,   however,   limited,  and   are   in  c 

lwPazMiioaiitKlcIitaftIwBoolat7.  opinion    subject   to   the    right   of   I 

er  V.  Trinity  Churcli,  109  Mass.  Hociety  to  have   the   meeting-house 

an    Houten  v.  First    Reformed  such   place  as   will   best   accommodi 

Church,  17  N.J.  Eq.  130;  Kim-  the  whole.     A  reservation  of  this  rif 

Second  Parish,  34  Pick.  (Mass.)  is  Implied  In  the  grant  of  a  pew  li 

Jay   V.   Baker,    17  Mass.   435;  9  house   of  public   worship.      The   c< 

iec.    159;  Kellogg  v.  Dicltinson,  venience  of  individuals   must   in   lu 

.    163;    Cooper  1!.  First    Fresb.  case  be  subject  to  the  general  conve 

1,  33  Barb.  (N.  V.)  iii\  Church  ence  of  the  whole,  and    whoever   pi 

'tis,   34    Pa.    St.    149;   Jones   ti.  chases   a   pew   purchases   it  subject 

^  58  N.  H.  i6j;  Colby  v.  North-  this  right  of  the  society." 

c.  Society,  63  N.  H.  64;  Price   v.  The  property  in  s  {few  in   a  meetir 

Church,  4  Ohio  541;  Solomon  home  is  not  an  absolute,  but  a  qu'allfi 

gregation  of  B'nai  leehurun,  49  property ;  it  is  an   exclusive   right 

fr.  (N.  Y.)    264;  Wliite  i-.  First  occupy  a  certain  part  of  the  meetii 

Society,  3   Lans.   (N.  Y.)   477;  house,   for  the    purpose  of   attend! 

Church  V.  Andruss,   11  N.  J.  L.  upon  public  worship,  and  for  no  otl 

purpose,  and  is  necessarily   subject 

grant   of    a  pew   in   a   church  the  right   in  the   parish  to  take  dc 

in  perpetuity   does   not   give  to  and    rebuild   the  meeting-house,    a 

w-owner   an    absolute    right   of  make  Such  alterations  as  the  good 

ty   as   in  a  grant  of  land  in  fee.  the  society  may  require.    Thig  restr 

s   a   limited    usufructuary    right  tion  upon  the  property  of  the  plaini 

He  must  lie  presumed  from  the  grows  out  of  the  nature  of  thepropei 

ature  of  the   subject-matter,   to  and  the  purposes  to  which  itia  applii 

iken  the  grant  under  all  the  con-  He  cannot  convert  it  to  any  other  u 

and  limitalions  incident  to  such  for,   having  acquired   it   as   part  of 

ty.     If  the  edifice  l>ecomes  use-  house  for   public   worship,   he  can 

dilapidation,  or  is  destroyed  by  nothing  which  mar  interfere  with, 

any  other  casualty,  the   right  of  impair  the  use  of  t^e  building  for  t 

r-owner  is  gone;  so,  if  from  age,  purpose,  or  which   may   injure   ott 

IX  other  injury,  the  house  has  lo  holders  of  pews  in  the  right  enjovmc 

lilt  in  the   same   place,  or   from  of  their  properly.     Daniel   v.   Wo< 

ecessary  cause  the  location  must  1  Pick,  (Mass.)  103;  it  Am.  Dec  t 
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n  doing  these  things  the  society  are  in  the  exercis 
:gal  rights  and  commit  no  tort.'  Nor  can  the  pew  h 
ent  the  society  from  changing  the  mode  of  worship* 
Whether  the  pew  holder  is  entitled  to  compensation; 
eligious  society,  by  the  exercise  of  its  paramount 
pccified  above,  deprives  him  of  the  use  of  his  pew,  is 
rhich  has  been  much  discussed  ;  and  in  some  States  ha 
ied  by  statute."  Apart  from  any  statutory  regulatioi 
;r  doctrine,  and  the  one  supported  by  the  weight  of  ai 
lat  if  the  society  exercises  its  rights  from  necessity, 
mple,  demolishing  an  utterly  ruinous  building,  the  \ 
an  have  no  claim  for  compensation  ;  but,  if  from  i 
lere  convenience  or  ornament  the  parish  should  destro 
tsturb  the  owner  in  the  use  of  it,  he  would  be  entitle 
onable  compensation,  and  much  more  so  if  the  act  wen 


"The    leveral  pew-holder»   bad   an  loin   SoKier  v.   Trinity 

uement  in  and  not   a    title   to    the  Mass.  it. 

'Cehold.      Each    pew  bolder    has    a  But    the    Mai$aeii$»tlt 

ropertj  In  his  pew  and  the  right  to  1817,  ch.    1S9,   has  been   1: 

sexclusive  possession,     Butthig  right  been  on  I j   declaratory   of 

'IS  subject  to  the  paramountrigbtsof  law.     Daniel  v.  Wood,  i  1 

le  pariah.     The  parish  waa  the  legal  103;  11  Am.  Dec.   151.     S 

wnerof  the  house   and  the   land   on  ball  t>.  Second  Parish,  34  I 

[hich   it    stood.      It  had   the  control  347;  Cooper  v.  First  Prest 

( the  bouse;  the  right  to   determine  Barb.  [N,  Y.)    12%;   Gay 

t  what  hours  or.  the  Sabt>ath   and  at  (Mass.)  43S;  9  Am.  Dec.  I 

ther   limes    it    should    be    open    for  In  Colby    v.     Norihfie 

ublic  worship;  to  select  the   pastor;  clety,  63   N,    H.   64,   it   w. 

1  contract  with  him  as  to  the  terms  of  Gen.  Laws  of  JVew  Hampi. 

is   settlement;    to     determine    who  44  "1  '3i  '''<!  not  change 

hould  be  admitted   to   the   pulpit  in  law  right  ot'a  pew  holder 

19  absence,  and  to  see  that  the  house  modified    ownership,     sub 

hould  be  kept  in   a  proper   condition  superior  title  included  in  t1 

jr  its   public  use.     The    pew  holder  of  the   house;"   but  only 

u  certain  privileges  by  reason  of  his  way  in  which  the   paramoi 

wnership — such  as    passing   through  Ihe  society   may   be  enjoj 

he  aisles,   being  addressed    from   the  forced. 

ulpit,  etc.     His  property  is  not  abeo-  4.  OompraaaUan. — Kello 

jte  but  qualified.     He  may  own  a  pew  inson,  18  VI,  266;  Vorhee 

nd  yet  not  be  a  member  of  the  parish  terlaii  Church,   17   Barb,  ( 

Drporation.      The    corporation    may  Kincaid's  Appeal,66  Pa.  St. 

wn  the  land   and   building   thereon,  u.  First  Presb,  Church,«  ] 

rbile  the  pew  holder  has  only  a  quai-  117;  Howard  v.  First  Pai 

ied  property  in  his  pew."     First  Bap-  (Mass.)  137;  Jones  i^.  Tow 

1st  Society  Ti.  Grant,  J9  Me.  250.  464;  42  Am.  Rep.  60a;   W 

1,  Kimball  v.  Second  Parish,  14  Pick.  First  Parish,  3  Pick.  (Masi 

Mast,)  349;   Daniel  v.    Wood,  1  Pick,  ball  v.  Second  Parish.  14  1 

Mass.)  103;  II  Am.   Dec.  ijt;  and  see  uj;  White  v.  First  M.  E 

asesin  preceding  note.  Lans.  (N,  Y.)  477. 

1.  Solomon  v.    Congregation,   B'nai  A  granlefc  of  a  pew  t«k 

Eshurun,  49   How.   Pr.   (N.  Y.)    263.  estate,    an    usufructuary  L 

l«ca1so  First  Baptist  Church  v.  With-  ject  to  the  general  right  ol 

rell,3P«igc  (N.  Y.)  J96;i4Am.  Dec.  of  the  church.     If   Ihe   ct 

13.  Comfare  RaLiciotis  Socibtiks.  becomes  useless  by  dilaplda 

■.  See   MauackMi€tU   Stat,  referred  stroyed  by  flre  or  caaualt; 
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c  rights  of  the  pew  holder  in  his  pew,  though  in  son 
:ts  subordinate,  are  distinct  from  those  of  the  society  in  tl 
ind  church  edifice.' 


i(U  u  to  iti  Interior,  the  right  of  at  the  expiration  of  the  lease  of  tl 

r  holder  U  gone;  though  he  has  a  laud  upon  which  It  stood. 

In  damages  where  hit  pew  li  InGortonu.  HadsellfQCush.  (Masi 

ed   for    convenience    only,    or  to8,  It  was  held,  that  unless  a  meetini 

:he  trustees  have  been  guilty  of  house,  at  the  time  it  wu  torn  down  1 

>n  and  malicious  abuse  of  power,  vote  of  the  proprietors,  was  so  old  ai 

«s  V.  Presbyterian  Church,   17  ruinous  as  to  renderits  entire  demol 

;N.   Y.)    103;    Bronion    v.     St.  tion  necessary,   ■  pew- holder  was  ei 

Church,  7  N.  Y.  Leg.  Obi.  361.  titled  to  compensation, 

larish  abandon  its  meeting-house  "But  it  may  be  asked  what  remedy 

ice  of  public  worship,  although  there  for  a  minority  of  pew  holders, 

lue  to  be  lit  for  that  purpose,  the  majority  shall  determine  to  demolii 

at  a  new  one  on  a  different  site,  the  building,  and  thus  destroy  the  pe« 

lOt  thereby  subject  Itself  to  any  We  answer    none,  if  the  act  is    nei 

to  the  proprietor  of  a  pew  In  essary    or     proper;   if,   on   the  othi 

meeting-house,  it  not  appearing  hand,    there   should  be  a  waoton   c 


arisb  acted  wantonly  or  with     malicious  abuse  of  power,  the  laws  wi 

Ion  to  Injure  him.    The  court     give  a  remedy  to  the  extent  of  the  li 

le,J.,said:  "In  Gay  w. Baiter,  17     jury  received."       Wentworth  f .  Fin 


^35,  9   Am.    Dec.     159,     It     ii  Parish,  3  Pick.  (Mass. J  344. 

t  when,  by   altering  or  enlarg-  Where    the  edifice  was  reasonabl 

eeting-house,  the  pews  are  de-  capable  of  further  use  at  a  church,  th' 

it  is  incumbent  on  the  pariah  interest  of  the  pew  owners  would   ni 

such  alteration  or  enlargement  doubt  be  a  subject  to  be  considered  b- 

ide  an  Indemnity  for  the  pew  this  court.     But  if  overruling   consid 

on  just  and  equitable  principles,  erations  existed  rendering  it  expedlea 

parish  are  not  required  to  pro-  upon   the   whole  matter   that   a   aafi 

indemnity  for  the  pew  holders,  should  take  place,  the  interests  of   thi 

becomesnecessarylo  takedown  own  era  of  pews  would  necessarily   b 

leetlng-house,  which  is  unfit  for  destroyed.     Wheaton   v.  Gates,' 18  K 

place  of  public  worship,  unless  Y,  395. 

emnity  la  provided  for  by  statute  1.  Shaw  v.  Beveridge,  3  Hill  (N.  Y. 

lecidedln  W  en  th  worth  u.  First  16;  jS   Am.   Dec.   616;  O'Hear  v.  D 

1  Pick.  (Mass.)  346.     And  In  no  Gocsbriand,   33   Vt.  593;  80  Am.  Det 

I  be  found  any  intimation  that  a  653;   Howe  v.  Stevens,  +7  Vt.  j6a. 

r  religious  society  would   aub-  So  where  one  conveyed  to  the  trustee 

mselves  to  any  liability  to  the  of   a    church,    certain     premises    "fo 

derSiinconsequenceofabandon-  church   purposes,"  upon  the  condition 

r  meeting-house  as   a   place  of  that  If  the  seats  of  any  church  erectei 

'Orship,  although  the  pews  may  upon    the'  said     premises'    should    b 

be  rendered  useless.  rented  or  sold,  the  premises  should  re 

LW  is  the  same  if  public  worship  vert  to  the  grantor,  it   waa   held,  that . 

X  wholly  discontinued,   either  saleof  the  premises  was  not  a  breach  o 

neetlng-house  or  elsewhere.^by  the  condition  not  to  sell  or  rent  the  pewi 

.f  the  inability  of  the  parish  to  The  court,  by    Miller.   J.,  said :     -'Th. 

1   public  worship,  and   to    pay  fee  of  the  laiid  and  the  use  of  the  pew 

asary  expenses  of  repairing  the  are  placed  on  a  dilferent  footing.    Th 

■house,  whether  this  inability  be  former    may    be    transferred,    becaus 

ly  the  reduction  of  the  number  such  transler  is   not  forbidden   and  i 

nioners  or  otherwise."     Fassett  not  Inconsistent  with  either  the  purpos> 

Parish,  19  Pick.  (Mass.)  363.    '  or  the  condition  of  the  conveyance.    I 

bernethy    v.    Society    of   the  the  pews  are  disposed  of,  the  conditio! 

of  Puritans,  3  Daly  (N.  Y.)  1,  is  violated,  the  grant  becomes  void,  am 

eld,  that  a  pew  holder  was  not  the  land  reverts  as  provided.     The  Jn 

as  compensation  for  the   loss  terest  In  the  pew  Is  separate  from  thi 

>w  right,  to  a  part  of   the  pro-  fee,  and  the   owner  ofthe  former  ma^ 

the  sale  of  the  church  edifice  maintain  an  action  against  a  trespasse 
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A.  Aa  Agaiiut  ft  Strftuger. — As  a  pew  holder  has  no  legal  interest 
1  the  church  edifice  or  land,  he  cannot  maintain  an  action  for  a 
Tongful  entry  or  trespass  upon  the  premises,  unless  such  entry 
r  trespass  is  accompanied  by  an  injury  to  his  individual  right  to 
he  use  and  occupation  of  his  pew,  as  by  the  destruction  of  the 
ew,  and  though  a  stranger  may  have  obtained  possession  of  the 
ouse  so  far  as  to  oust  the  religious  society,  yet  the  pewholder's 
ight  to  the  exclusive  possession  of  his  pew  is  so  distinct  from 
iie  ownership  and  possession  of  the  building  by  the  society  that 
e  may  maintain  an  action  for  any  invasion  of  his  individual  right 
fter  such  ouster;  but  if  the  religious  society  has  abandoned  the 
uilding,  he  could  only  recover  nominal  damages.* 

in.  BSKXDm — As  in  England,  the'  right  of  property  is  con. 
idered  a  mere  easement,  an  incorporeal  right;*  the  only  remedy 
:>r  an  injury  to  a  pew  right  is  an  action  on  the  case."  While 
tiere  is  some  confusion  in  the  decisions,  and  it  has  been  held  that 
his  remedy  is  likewise  available  in  the  United  States,*  the  best 
onside^ed  cases  seem  to  establish  that  a  pew  owner's  right  in  a 
<ew  is  so  far  in  the  nature  of  an  interest  in  real  estate  as  to  ren- 
er  necessary  the  use  of  the  real  actions  to  protect  his  rights,  and 
e  may  therefore  maintain  trespass  quare  ciausum  /regit,  eject- 
lent  or  writ  of  entry,  according  to  circumstances,  for  an  ouster 
r  disturbance  of  his  right  of  possession.' 

r  txij   perion  who  Infringet  upon  his  mtdnUJnabU.    Rtdout  v.  Harria,  17  tJ. 

ights,  and  ther  may  be  leaied  and  held  C.  C.  P.  88. 

utinct  from  the  fee."     Woodworth   v.  4.  TtMpua    on   Um  Cu*.— A    pew 

'a^nc,  74  N.  Y.  loo.  holder's  appropriate  remedy  for  ■  mere 

1.  Howe  f.  Stevens,  47  Vt.   36a.  disturbance    in   the   enjoyment   of  hi* 

If  neither  claimant  to  a  pew  has  any  right  not  amounting  10  the  destruction 
^al  title  thereto,  the  one  In  posseuion  of  the  pew,  is  trespass  on  the 
till  not  be  disturbed.  Monlgomerv  r.  case.  The  court  by  Redlield,  C.  J., 
ohnson.  9H0W.  Pr.  (N.  Y.)  13a.  And  said:  "In  all  such  cases  the  appro- 
ving in  possession,  although  without  prlate  remedy  for  a  disturbance  In  the 
Itle,  he  fs  justified  In  defending  the  pos-  enjoyment  of  the  right  is  trespass  on 
esslon  by  force  against  the  entry  of  the  case.  That,  indeed,  Is  the  only 
inj  person  having  no  title.  Brett  *,  remedy  for  the  disturbance  oftheen- 
ilulterkej,  7  Ir.,  C.  P.  lao.  joyment  of  such  rights  ordinarily.   The 

I,  Shaw  V.  BeverldEe,  jHIU  (N.  Y.)  right  to  occupy  a   pew  is  such  that  In 

4;  ]S   Am.   Dec.  616;   O'Hear   v.  De  some  cases   it   Is   held  that  trespas*  or 

rt>esbrland,  33  Vt.  606;    80   Am.  Dec.  ejectment  will  He.     But  not  for   a  mere 

>^2.  disturbance    in    the    use,    such    as    la 

I.  Shaw  f.  Be»eridee.3Htll  (N.  Y.)  proved  Inlhe  present  case."     Perrin  w. 

6;  38  Am.   Dec.   616;   Malnwaring  r.  Granger,  33  Vt.  104.     See  also  Kellogg 

Silea,  s  Bam.  &  Aid.  356.  v.  Dlckin- —    ■"  ^'-   -" 

And  this  action  cannot  be  maintained  Comfar 

inless  the  right  be   claimed  at  appurte-  ceeding  n 

lant  to  a  messuage  in   the   parish,  and  '    '^' — 

«  so  averred  in  the  declaration.  Main-     _-.  j-   _  .-. 

raring   v.   Giles,   5   Bam.  &  Aid.  356;  Goesbriaiid.33  Vt.6o6;8o  Am.  Dec.65aj 

irj-an».  Whistler,  8  Barn.  St  C.  394;  a  First    Baptist    Church  u.  Witherell,  3 

Woo.  S  R,  331;  Brumfittr.  Roberts,  L.  Paige  {N.  Y.)  302;  J4  Am.   Dec.    M3; 

a,  SP.  C.   231.    Trespass  will  not  lie  Howe    ti.    Stevens,   47    Vt.   26a;  Gay 

or -entering  Ipto    a    pew.    Stocks"  v.  ti.  Baker,  17  Mass.  438;    9   Am.   Dec, 

Booth,  I  T.  R.   43a.    Nor   U  ejectment  159;    Wentworth    -o.    First    Pariah,   3 
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hen  the  disturbance  or  ouster  is  by  the  religious  societ] 
cercise  of  its  superior  rights,  the  plaintiff's  remedy,  if  h 
is  an  action  on  the  case  for  damages,*  and  a  court  c 
ill  refuse  to  grant  an  injunction  upon  the  application  of 
ler  restraining  the  religious  society  from  tearing  dowi 
ng,  or  rebuilding  the  church  edifice,  or  from  selling  th 
.,  when  the  society  shall  deem  it  expedient  and  proper.* 
SBMKXVTf  Am  Taxes  Letixs  it  the  Bxu&tovs  Sooistt.- 
:dity  of  assessments  made  by  a  religious  society  upoi 
:  in  its  church  edifice,  for  the  purpose  of  meeting  th 
;  of  the  society,  must  be  determined  in  each  instance  b 
;er  and  by-laws  of  the  society,  and  the  deed  or  contrac 
1  the  owner  holds  his  pew.' 

u.)   346.      Ai   we   have   no  iw;  Voorhemv.Pretb.Church.SBul 

al    courU   In   thi»    country,  (N.  Y.)  153. 

right  to  a  pew,  or  ■  leat  tn  a  I.  Van    Houten   v.   Fir«t    RefortDC 

unquestioned   here,   and  the  Dutch    Church,    17    N.    J.    Eq.    131 

herein  it  considered  a»  par-  Cooper  v.  First  Preab.  Church,  32  Bar) 

he  character  of   real   eitate,  (N.  Y.)  233. 

le  no  valid   objection  to  bus-  See    also     Heeney     v.    St.     Peter' 

1    action   of   troBpaw    vi  it  Church,  j  Edw.  Ch.   (N.  Y.J  608;   J 

e   owner  Is   disturbed  in  hla  re   Bulk    Presb.   Church,  3   Edw.   CI 

This    action    is     rightlj  (N.  Y.)  i;;. 

•  recover   for   the  injurv  of  1.  If  the  power  of  s  religious  Bociet 

plaintiff  complains,  if  there  to  assess  a  tax  upon  the   pews  in  the! 

other   objections   to   his  re-  church  is  derived  from  and  limited  b 

ismuch  He  he  proved  that  he  the  deeds  of  the   societ;  to   the    pei 

r  of    the   pew   in    question,  owner,  a  tai  aasessed  in  part  for  put 

ker,   17    Maw.   435;   9   Am.  posea   not  specifically   named   in   th 

,  deeds    is    invalid.       First    Methodis 

Jon  of  tresMM  for  breaking  Episcopal  Society  v.  Brajton,  9  Allei 

ig  the   plaintiff's   pew,   the  (Mass.)  148.    See  generally  Muatev  i 

haw,  C.  J.,  said:  "The  first  Bulfinch  Street  Soc,  i   Cush.  <Mua. 

Ilscuised    was,   whether  an  148;  Bailej  v.  Power  St.  M.  E.  Churcl 

eapasa  ^uara  clausum  /rtgil  6  R,  I.  491. 

uch  caae.     So  long  as  pewa  The  pews  of  a  church  were,  by  vot 

:red  in  point  of  law  as  real  of  the  congregation,  sold   at  aiicttoi 

they   are  in   this   common-  free  of  rent,  for  the  purpose  of  raisin, 

cept  in  the   city  of  Boston,  money  to  complete   the  building,     j 

rceive   no   reason   why   the  purchased  a  pew,  of  which  he  remaine 

n   of   action,   given   by   the  In   possession   several  yean,   withou 

iw,  to   redress  a  wrong  done  any  lease  or  other  agreement  as  to  th 

,  of  possession  of  real  estate,  pew  or    rent.     In  assumpsit,   by   thi 

legal   and   proper   remedy,  trustees,  against   him,  to  recover   hi 

opinion  that  the   charge,  in  proportion  of  the  assessments  laid   b 

liar,  was  correct."    Jackson  the  corporation  on  the  pews,  in  orde 

llle,  ,s  Met.  CMass.)  131.  to  defray  the   salary  of   the   ministei 

1  V.  Wood,  I   Pick.   (Maw.)  held,  that  A  was  not  liable  to  any  im 

1.  Dec.  151.  plied  assumpsit;  and  that  the  trustee 

Kimball  v.  Second    Parish,  having  no  power  to  levy   asseiament 

lass.)  351.  in  perfonam,  A  was  not  liable  person 

r   holder    cannot    maintain  ally,  unless  some  contract   or  promla 

lass  or  ejectment  against  the  to  pay  was  shown.     First  F^eab.  Con 

ut   the    action    must   be   to  gregation  t'.  Q^ackenbush,   10   Johu 

magea  by  way  of  indemnity  (N.  Y.)  J17;  see  also  St.  Paul's  Ctrard 

IS  of  his   pew.      Cooper   v.  v.  Ford,  34  Barb.  (N.  Y.)  16. 

.  Church,  33  Barb.  (N.  Y.)  ForMtm  of  P«w*  Oa  >m 


ipigu  ■>  PhotagT^ki.      PHOTOGRAPHS.      Ovr 

T.  XzBonnon  int  Attaohkihti. — In  Massachu. 
lions  have  construed  a  statute  authorizing  ext 
e  interest  of  a  pew  holder  in  pews,* 
PHASIUCT. — See  Drugs,  vol.  6,  p.  33  ;  Drug 

PHOTOQEAFHa 

I.  Copyright  in  PbotogniAa,  413.  II.  PbotocTftph* 


L  COFTXieET  DT  FEOTOeEAFH>.~A  photograpl 
:v.  Stat.,  §49J2,may  be  the  subject  of  a  cop 
herwise  under  the  Act  of  1831.*  The  constitu 
atute  was  at  one  time  doubted,  but  the  questic 


'De«<li  of  pews  from  a  acl  of  1831  a  phot 

igiouB    Bociety   to   Individuals    not  print,  cut  or  engravi 
usukIIt  conUin  %  condition  that  the         >.  Burrow-Giles  I 

wshall  revert  lo  tHe  societj'upon  ■  111  U.  S.  53;  Thoi 

lure  to  par  rent  or  aisesBnients,  as  114    U.    S.   611.     *] 

•  forfeiture  depends  upon  the  valid-  thought   the  queslii 

of    the  assessment.    Thefollowing  the  same   caM,    17 

>es  are  appended   determining  the  did   the    Uuiltd    S. 

ipriety  and  legality  of  particular  a»-  Tor     the     Ptttmsyh 

SDients  upon  different  states  of  facts:  Schreiber  v.  Thorn 

r!t  Parish  n,  Dow,  3   Allen   (Mass.)  603.     In   17  Fed.  R 

}:  Perrin  v.  Granger,   30   Vt.  w ;  learned    discussion 

Vt.  loiiMayberry  !■.  Mead,  80  Me.  whether      a       pho 
copvright  protect ioi 

:.  Bswnitlou    and    AttKObnianto    on  extracts  are  made  Ir 

ra.— An  attachment  of  a  pew  upon  a  discussion  of  the   1 

sne  process  was  held   valid   though  Proprlete    Lltterair 

:  officer  did  not  enter  the  church  or  where  a  French  stal 
ne  within  sight  of  (he  pew,  he   not         In  Falk  i>.  Howell 

ng  able  to  obtain  the    key   of   the  It  was  adjudged  tha 

irch.     Perrin  v.  Leverett,   13  Mass.  photograph  artistics 

Mastackujiellt  statute  of  i8j3,  ch,  93,  fringed    by   stampli 

,  directed   that  notice  in  writing  of  raised  figures  on  lea 

attachment  of  a  pew  should  be  given  and  backs. 
the  officer  making  such  attachment         In  Nottage  v.  Jac 

Ihe  clerk  of  the  parish  or  religious  637,   it   was  adjudg 

defy  In  whose  house  the  pew  is  sit-  English   Copyright 

:ed.     It  was  held  that  where  a  per-  author  of  a  photogn 

I  owned  more  than  one  pew  within  a  who    took  Che   negi 

irch.  that  an  attested  copy  of  the  concern    which  em 

it  without  any  copy  of  the  officer's  case  recognizes  the 

um  to  show  which  pew  the  officer  ship  and  originality 

i  attached  was  an  insufficient  notice  tion  have  a  right  to 
ler  the  statute.     Sargent  v.  Pelrce,         It  was  held  In  Thi 

det  (Mass.)  80.     And  see  same  case  114  U.  S.612,  that  tl 

a  construction  of  statutes  providing  for  by   U.S.  Rev. 

the  record  of  executions  levied  on  dollar  for  each  shee 

"i.  plate  "found  in  the 

L  Wood  V.   Abbott.  5   BUtchf.   (U.  defendant,  was   not 

I  335,  on  the  ground   that  under  the  one  who  waa  only  I 
423 
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this  caie   the  photographB  were  of-  judge  pretldlng  ftt   the   trial,   and   not 

-ed  to  show   the  change  in  the    ap-  open  to  eKceptbn. 

arance  of  a  boj  towards   whom   the        The   People'i   Passenger   R.  Co.   v. 

fendant  was  charged  with  crucltj.  Green,    56   Md.   84;    6    Am.   &    Eng. 

To  the  same  effect  on  the  question  of  R.  Caa.,  16S,  it  was  held,  In  an  action 

identitr  are  Luke  v.  Calhoun  Co.,  against  a  street  railway  company  to  re- 
Ala.  11^  and  Ruloff  v.  People,  45*^.  cover  for  personal  Injuries,  that  a  pho- 
.113,  In  each  of  these  cases  there  togfaph  of  another  car  than  that  In 
u  other  evidence  of  identitj.  In  which  the  accident  happened  was  Inad- 
i  latter  uise  the  court  said  that  "pho-  missible,  notwithstanding  an  oiTer  to 
iraphs  were  competent,  though  show  that  it  was  an  exact  representa- 
ght,  evidence  in  atMition  to  the  other  tlon  of  the  car  upon  which  the  accident 
d  more     reliable   testimonj."      See  happened. 

10  Beavers  v.  State,  38  Ind.  tm.  HuidWTltliic.— In  Marcv  v.  Barnes, 
InWashingtonL.Ins.Co.f.iSchaible,  16  Gray  (Mass.)  161;  77  Am.  Dec. 
Phila.  (Pa.)  36.  In  an  action  on  a  life  495,  on  the  la«ue  of  the  genuineness  of 
lurancc  policy,  where  the  assured  died  a  signature,  magnified  photographic 
consumption,  and  the  defence  to  an  copies  of  the  signature,  and  of  admitted 
tion  was  a  breach  of  warranty,  a  genuine  signatures  of  the  same  person 
.olograph  of  the  deceased  taken  were  held  admissible  when  accumpa- 
ortly  before  her  death,  and  testified  nled  by  competent  preliminary  proof 
being  a  good  likeness,  was  admitted  that  the  copies  were  accurate  in  alt  re- 
evidence,  and  the  supreme  court  on  spects,  except  as  to  size  and  coloring. 
peal  held  that  this  was  not  error.  The  courts  say  that  this  "is  not  dissim- 
It  is  said  in  Taylor  on  Evidence,  Ij  liar  to  examination  with  a  magnifying 
13,  note,  that  photography  affords  an  glass,"  and  affords  an  additional  and 
sy  mode  of  establishing  the  Identity  useful  means  of  making  comparisons  - 
the  person  against  whom  It  Is  sought  between   admitted  signatures  and  one 

■how    a    previous    conviction,  and  which  is  alleged   to  be  only  an  itnlte- 

miih  11.  Bemish,  Ir.,  10  C.  L.  413,  and  tion. 

ig.  V.  Tolson,  F.  &  F.  103,  are   cited.         In  matter  of  Foster's  Will,  34  Mich. 

IdwUty  of  mux!. — And  in  the  cases  31,  where  a  will  having  been  proved  by 

iresaid  the  photographs  were  offered  the  subscribing  witnesses,  the  contest- 

an  of  the  identity  of  per-  ants  proposed  to  furnish  the  jury  with 

'hey   have  been  admitted  also  photographic  copies,   which  the     trial 

identify    things;    aa,  for    example,  court  declined   to  permit,  the  appellate 

rmises.      Church   v.  Milwaukee,   31  court   refused    to   reverse,  apparently, 

it.  31}.  To  show  a  defect  in   a  high-  on  the  ground  stated  In  the  text  of  this 

ir.    Blair  t>.  Felham,  118  Mass.  411 ;  article,  that  the  question  was  for   the 

iiiens   V.  Hl^ins,  33    How.   Pr.  (N.  trial  court  and  a  matter  within  its  dis- 

.)  439;  Reg  V.  United  Kingdom,  etc.  cretion. 

>.,  3  F.  &  F.  73.      See   also  Locke  v.         It  is  said  in  i  Wharton  on  Evidence 

[nix  City.  etc.   R.   Co.,  46  Iowa   iii;  4676,   that  "In  cases  Involving  delicate 

fson  V.  New  York    R.  etc.   Co.,    57  questions  of  identity  of  hands,  a  pholo- 

mn.   o;    County    Com'rs.   f.     Wise  graph  should  not  be  relied  on  without 

Id.  1889),  18  AtJ.    Rep.    31;  Shaw  v.  investigating  the  refractive  power  of  the 

tae,83Ga.93-,  Randall  ti.  Chase,  133  tens,   the  angle  at  which  the  original 

ass.  no.  was  Inclined  to  the  sensitive  plane,  the 

In    Ijollenbeck  v.  Rowley,  8   Allen  accuracy  of  the  focusing,  and  the  skill 

lass.)  473,  a    photographic    view    of  of  the  operator:"'  and  The  Taylor  Will 

emises.   the     boundaries    of    which  Case,  10  Abb.  Pr.,  N.  S.  (N.  Y.)  300,  is 

;re  in  dispute,  was  held  to   have  been  died.    This  was  a  case  before  the  New 

operly  rejected  because  offered  aimp-  York  surrogate  in  1871,  and  Is  hardly  in 

as  a  "chalk    representation."   with-  line  with  the  current  of  authority.     It 

t  being   veriGed   by  the  oath   of  the  is  said  here  that  photographic  copies  of 

lotographer.  a  signature  are  not  admissible  to  aid  an 

In   Blair  v.  Pelham,  ii8   Mass.   410,  expert  as  a  basis  of  opinion  as  to  the 

e  court,  by  Gray,  C.  J^  said  that  the  genuineness  of  the  orieinal  signature, 

lotograph  must  be  verified   by  proof  and  that  the  opinions  of  tRone  acquainted 

at  it  was  a  true  representation  of  the  with  the  handwriting  in  question  formed 

bject,  and  that  whether  It  was  suf-  from    an  examination   of  photographic 

iently   verified   was    a    preliminary  copies   of   the    signature   arc    entitled 

leition  of  fact   to  be   decided  by  the  to     but     little     weight.      Dr.      Wbar- 
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They 


inpii  M  ituom.     photographs. 

think*    oCherwite,    and    *M.y\     (i  graphic  method  uted.     Krnet  f.  I 

rton   on   Evidence,  4  730):  "Pho-  Dermott,  8a  N.  Y.  413;  37  Am.  R 

phers  who  have  been  accustomed  538. 

rutinitc  handwriting  in  reference  In    Ebom    v.  Zlmpleman,    47  1 

'geriev,  and  have  been  In  the  habit  503;    36  Am.  Rep.   315,  photograp 

ling  photographic  copiei  for  this  copiet  were  held    to  have  been    pr 

)te,  mav  be  ciamined  at  expert*  erlj    rejected  on    the  Ibiuc  of  a  c( 

leBtlons  of  forgerv,   even   though  parison  of  handwritings,  ■otel;  on 

opinion  is  founded  partlj'  on  pho-  ground  that  no  proper  foundation  •• 

pliic  copies,  which  the  j  have  them-  laid  for  their  introduction  as  second 

B  made,  and  which  have  been  put  evidence. 

idence;"  and   cites   in  support   of  In  L,uco  v.  U.  S.,    13  How.  (U. 

■   '       "               "               '  "  s,  the   court  examined    phot 
\    the   question   of   forger j 

-•39  natures.     In  DufGn  v.  People,  107 

36;   17  Am.    Rep.   540,   however,  113,  47  Am.  Rcp.431,  they  were  1 

;rsal  was  had  on  theground  of  error  admissible.      In    the    famous    Eng 

le  part  of  the  trial  court  in  admit-  Tichborne  Case,  photographs  of  ietl 

photographic  copies  of  signatures,  and  documents  w^re  used  in  facilitat 

npanied  by  the  evidence  of  a  pho-  the  comparison  of  handwriting,  for 

pher  as  an  expert  in  handwriting  purpose  of  identifying  the  writer. 

ie  question  of  comparison.      The  S«ooTda. — Photographs     have     b 

here  said  that  the  photographer's  admitted  in  evidence  to  preaent  ae 

nony  was  offered  to  establish  the  rate    copies  of   public    records    wt 

ry   Of   the  certificates   In   contro-  could  not  be  withdrawn  from  the  E 

by  comparing   them   with  copies  In  r<  Stephens,  L.  R„gC,  P.  187,  C< 

Ined   by   phott^raphic    processes,  ridge.  C.  J.  Baid„  on  refusinganappli 

r  magnified  or  of  the  natural  size)  tion  for  leave  to  take  certain  documi 

rtain  signatures  assumed  or  admit-  from  the  file  3.  that,  If  the  identified 

>  be  genuine,  and  pointing  out   the  of  handwriting  should  become  nei 

ences  between  the  supposed  genu-  sary,  "  that  difficulty  might  be  got  c 

nd  the  disputed  signatures.    The  by  taking  photographic  copies — a  th 

said  :     "As  a  general  rule,  in  pro-  which  is  by  no  means  uncommor 

vn   as   the  mtdia  of  evidence  are  the  present  day." 

plied,  the  chances  of  error  or  mis-  In  Leathers  v.  Salvor  Wrecking  ( 

ire  increased.     Photcwraphers  do  1  Woods  (U.  S.)  683,  it  was   held  1 

Iways  produce  exact  ^c-aimlles  of  photographic  copies    of  documents 

bjects  delineated,  and  however  in-  file  In  one  of  the  executive  departmi 

d   we   may   be    to  that   beautiful  of  the  government  were  admissibli 

ce  for  much  that  is  useful  as  well  evidence    on    ituthenCication    of    t 

namental,  It  Is  at  least  a  mimetic  genuineness    in    the  usual   manner 

rhich  furnishes  only  secondary  Im-  proof  of  the  handwriting.      So  in  E 


Ions  of  the  original,  that  vary  ac-     i>.  Magulre,  6  Blatchf.  (U.  $.]   137. 

ng  to  the  lights  or  shadows  which     action     for    an    infringement   of 

lilwhiist  being  taken."     This  case,    copyright  of   a  play,  where   a  prit 


ed  in  1S73,  would  seem  to  be  op-  programme  of  a  theatrical  perfi 

I  to  the  weight  of  authority,  and  it  and  newspaper  slips  had  been  anne 

perhaps  be  questioned  whether  in  to  a  deposition  on  file,  an  applica 

of  the  great  advances  made  In  the  for  leave   to  lake  them   from  the  : 

(graphic  art  since  then,  the  same  and  annex  them  to  a  commission  ti 

of  the  question  would  obtain  to-  sent    away  was   granted  on    condi 
that   their    place    should    be    supp 

:omparlson  of  a  signature  In   dis-  under    the  direction    of   the   clerk 

with  photographic  copies  of  other  photographic     fac-slmlles.      And 


igs,  for  the  purposeof  getting  an  Luco  v.  U.  S.,  33  How.  (U.  S.)  51^. 
an  from  an  expert  as  to  the  charac-  And  see  on  the  general  subject,  1 
f  the  signature  as  real  or  feigned,     lor  Will  Cases,  10  Abb.  Pr.  <N.  Y.) 


;  the   originals    from   which    the         In  U.  S.  f.  Mesaman,  I  Cent, 

s  are  made  are  not  brought  before  isi,    in    the   U.   S.   Dist.  Court,  i 

try  and  cannot  be  shown  to  other  Blatchford,  J.,  held  that  a  photograj 

Bses,  should  not  be  permitted,  at  copy  of  a  pay-roll  was  not  admisa 

wliere  there  is  no  proof  as  to  the  from  which  to  prove  its  forgery,  w 

er  and   exactness   of   the  photo-  the  original  was  procurable. 
436 
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!  photographer,  who  had  taken  a  nega- 
supply  her  with  copies  for  money,  was 
exhibiting  copies,  both  on  the  ground 
d  contract  not  to  use  the  negative  for 
m  the  ground  that  such  sale  or  exhibi- 
jnfidence.*  It  has  been  held  under  a 
ixecution  in  the  hands  of  mechanics  en- 
thcir  trades  and  occupations,  one  set  of 
I  are  usual  and  necessary  to  the  pursuit 
ographer  was  not  a  mechanic,  and  that 
nents  were  not  exempt.  It  may  be 
icr  this  decision  would  be  followed  in  all 
lossibly)  varying  statutes.* 
iY. — (See   also   FoRCE,   vol.  8,  p.  99.) 

lasOVB— (See  also  BoARD  OF  Health, 
i,  vol.  4,  p.  367;  Coroner,  vol.  4,  p.  179; 
Health,  vol.  9,  p.  318 ;  Hospital,  vol. 
;,  vol.  14,  p.  76;  Medical  Jurispru- 


RepiUtlona;  License,  428.  III.  Compenaation, 433. 

in. — A  person  who  has  received  the  de- 
cine  from  an  incorporated  institution, 
the  practice  of  medicine.* 

ampsny,  41  N.  V.  161;  Coraii'.  Maretzek,4E.  D. 
declilon     Smith  (N.  Y.)  t. 

court  of        FMI1II7  rbyeleUa.— In  Price  f.  Phoe- 
(4  Minn,     nls    Mut.   L.  Ins.   Co.,   17  Minn.  497, 
10  Am,  Rep.    166,   It   was  «Bid  that  the 
(Tenn.)     phraK  'Tamilj'  phyiiclan"  U  In  common 
UK,  "and  has  not  bo  far  as  wc  are  aware, 
ncapad-     an^     technical    signification;"  and,  ai 
le,  which     used  in  an  insurance  pollcj",  requiring 
y  at  the     the  name,  etc.  of  a  familv  phj-sician  of 
lyslcallj     the  party  Insured   signified  (he  physl- 
into  the    dan  who  usually   attends  and  U  con- 
/  have  a     suited  by  the  membera  of  the  family  In 
ipotent."    the    capacity    of   a    physician.      "'We 
employ  the  word  'usually'  both  becaute 
vol.    14,    we  do  not  deem  it  necessary,  to  consti- 
tute a  person  a  family  physician,  4s  the 
phrase  is  used  In  this  inslance,  tliat  he 
khO^ —    should  Invariably   attend  and  be  con- 
ting  the    suited  by  the  members  of  the  family  In 


5  for  the  the  capacity  of  a  physician,  and  because 

es,  etc.,  we  do  not  deem  It  necessary  that  he 

1   physl-  should  attend  and  be  consulted  as  such 

articular  physician  by  each  and  all  of  the  mem- 

jnar    v.  ben  of  the  family." 
Carroll.        The  term  "family  phytidMi"  meuw 
497 
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hcse  statutes  differ  widely  in  the  general  qualifications  which 
r  require  of  the  practitioner  before  he  may  become  licensed 
Tgistered,  and  differ  also  as  to  the  manner  of  obtaining  a 
ise  or  registering,  and  as  to  the  officials  from  whom  or  before 
'xa  such  license  shall  be  obtained,  or  such  registry  made.  And 
ould  be  impossible  to  treat  the  law  of  the  various  States  con- 
:edly  upon  this  subject ;  but  a  collection  of  the  decisions  upon 
several  points  involved  will  be  found  in  the  notes.* 

to  this  extent  the  law  is  unconstl-  college,  etc.,  does  not  apply  to  one  who 

nal.  became   in  violation    of   the  undertakes  to  cure  dlseaeeE  bj'  niHnlpu- 

:eenth  amendment  to  the  Federal  latlng  the  patitnt'e   bodv   hy   rubbing, 

ititution ;  hut  omitting  the   vordi  kneading,  and   presGlng'it;    and    such 


omitting  the   words  kneading,  and   pre 

I   preceding  the    passage   of  this  pereon,  though  unauthorized  to  practice 

leaves  a  good  and  perfect  statute,  medicine  is  entitled  to  recover   his  fees.    ■ 

Beattj,   Jt   £x /ar/e  Spinnej,   lo  Smith  f.  Lane.  24  Hun  (N.  Y.)  631. 

313.  The    Miiiovri    statute,    preventing 

Brown  -v.  People,    11    Colo.   109,  one  who  "practices  medicine,   or   sur- 

Cahrado  statute  was    held  to   be  gerj"   from    recovering    compensation 

tilutional     notwithstanding     that  for  his  professional   services  unless  he 

e    was    no  _  provision    that    each  has   complied  with  its  terms,  applies  to 

ol  of  medicine  named   in   the   act  one  who.  as  a  physician,   gives   electric 

,ld  be  equally    represented   on  the  treatment.     Davidson  v.  Bohlman,   37 

e  board  of  medical  eiaminers.  Mo.  App.  576. 

To   Whom  AvpUeabla.— One    who  QnaUflcatlon.— In   People  i.  Fulder, 

inisters     medicine      and     receives  (Supreme  Cl),  4  N.  Y.  Supp.  946,  it 

ev  for  his   services   without  regis-  was  held   that  a  person  who  had  re- 

on  falls  within  the  Arlianias   Act  ceived  a  medical  education  in  Germa- 

lating   the    practice    of   medicine,  ny,  but  not  a  full  diploma,  such  as  was 

lardson  ».  State,  47  Ark.  561.  given  by  universities  at  which  he  had 

le  professional  services  of  a  tnedi-  studied,  upon    the  completion   of  the 

clairvoyant    are   medical   services  course,  and  who  had  passed  an  exam- 

in  the  meaning  of  Revised  Statutes  ination  for  a  commission  as  a  medical 

'aine,  Ch,  13,  %  3,    Bibber  n.  Simp-  officer  in   the  New  York   volunteers, 

59  Me.  18!.'  had   not  satisfied  ^  356  of  the   Penal 

veral   of  the    States   have  provis-  Code,  which  forbids  any  one  to  prac- 

in  their  statutes   that   the  regula-  tice  medicine  without  first  having  ob- 

I  therein  provided  shall   not   apply  tained  a  license  from  some  chartered 

racCitioners    who    have    practiced  school,  State  board  of  medical  examin- 

nuouily  for   a  certain   number   of  ers.  or  medical  society. 

1;    and'this   has  been  held   not   to  A  physician  having  a  diploma  of  an* 

^r  special  privileges  on   such   prac-  other  State,  is  not  authorized  to  regis- 

1  ers,  but  to  be  simply  a   qualifica-  ter   by  a   detached   certlficflfe   of   the 

for  practicing  medicine,     Williams  secretary  of   a   Pennsylvania   medical 

^ople.  i:i  in.  84.     See  also  People  college  that  he  had  "examined  the  di- 

lippin.  70  Mich.  6:   Wert   v.  Clut-  ploma,  and  believed  it  to  be  genuine, 

17  Ohio  St.  347;  Ex  farte  Spinney,  and  legally  issued  to  the  doctor  whose 

ev.  323;  Underwood  v.   Scott,   43  name  it  bears."     Bauer's  Appeal  (Pa. 

714-  1886),  3  Cent.  Rep.  157. 

physician    lawfully     licensed    to  Under  JVc*rfl..*n  Laws  1881,  283-186, 

;ise  medicine  anywhere  in  the  State,  providing  that  no  person  shall  be  en- 

ot  be  compelled  by  the  authorities  titled  to  registration  as  a  physician  or 

ivannah  to  take  out  a   license  be-  to  practise  ^edicine  "unless  he  or  she 

practicing  in  that  city.     Savannah  shall  he  possessed  of  one  ol  the  (juali- 

larlton.  36  Ga,  460.  ficaltons  named  in  this  section,"  held, 

le  New   fori  Law  of    1874,   ch.  that   no    one   could    practice   without 

making  it  a  misdemeanor   for  any  possessing  one  of  those   qualification!, 

in  to  practice  medicine  or  surgery  even  though  he  had  an   M,  D.  degree 

is  not   authorized    to    <1o    so  by  from     a    regular     college.      Doge   v, 

te  or  diploma  irom  aome  chartered  Stale,  ij  Neb.  140. 
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It  of  the  law  of  1874.  wh 
re  a  fonned  the  basis  of  section  356  of  1 
dant     Code,  does  not  restrict  the  power  of  1 


mpel  I  he  taking 
n  ore  ■      ■'    '^■ 

e  to     Y.Supp. 946. 


1  order  to  justity  his   practi 
V.  Fulda  (Supreme   Cl.).  4 
.p.  946. 
Iced         It  has  been  held,  under  the  statu 


6ve     People  v.  Fulda  (Supreme   Cl.). 


e  of  the  States,  that  it  it  n__ 

aary  for  a  ph/Bician  to  be, registered 

itor"     licensed  in  each  county  in  which 

t  he     practUei.     Ege  v.   Com.  (Pa.  1887) 


the    Atl.  Rep.  471;  ao  W.  N.  C.  73;  Orr 
T  of     Meek,  III   Ind.  40.    But  see  Martina 

ctor.     Kirk,  55  Hun  (N.  Y.)  474. 


The  'Cali/ormia  statute  of  April 

held     1876.  an   amended   April  3,  1878,  p 

a*  a     vldes  that  a  person  who  has  not  p 

V.     cured  a  medical  certificate  maj  ren< 

medical  attention  in  cases  of  cmeri^n 

r  In-     It  was  held  that  a  case  of  emergen 

rima     within  (he  statute,  is  one  in  which  1 

(or    otdlnarjr  and  qualified  practitioners  j 

law,     not  readily  obtainable,  and  does  not 

,  4  1.    elude  a  case  where  a  sick  person   1 

189;     been  given  up  as  incurable  by  the  pt 

stcians  of  the  schools.     People  v,  Li 

be   a     Wah,7i  Cal,  80. 

not  Where  a  phvEldan  did  his  best 
ulng  register  and  did  register  as  soon  as 
dical  could,  but  was  delayed  by  the  neglecl 
IV.  &  the  clerk,  he  may  recover  fees  lor  »i 
vices  rendered  during  such  deli 
was  Parish  r.  Foss,  75  Ga.  439. 
t  be  To  make  a  defense  ior  the  sale 
cine,  opium  by  a  practising  physician  coi 
icBte  piete,  defendant  must  show  that 
lerty  comes  within  the  provisions  of  the  i 
act,  "to  prcvenl  the  practice  'of  medici 
:um-  and  surgery  by  unqualified  person; 
con-  State  v.  Chlng  Gang.  16  Nev.  61. 
held  Ittaierwite.— Code  West  Virginia,  < 
B  a  150.  i  1 4.  prohibits  an  itinerant  physic! 
Lpp.  from  practising  medicine;  ah  itmera 
vendor  of  drugs,  etc.,  intended  for  t 
the  treatment  of  diBeaae.  from  sellingsu 
om-  drugs;  or  any  one,  by  any  drug,  nc 
un-  trum,  ointment,  or  appliance  of  ai 
t  as  kind,  from  treating  diseases. — witho 
and  .first  paying  a  special  tax.  1/eld,  th 
lte».  an  Indictment  under  this  statute  mlg 
uea-  chaise  in  one  count  that  the  defenda 
6;  was  an  itinerant  physician,  and  an  IH 
HI'.  ,  erant  vendor  of  drugs,  and  that  he, 
45  such  physician  and  vendor  of  druf 
04;  sold  drugs,  etc.,  and  practiced  medicil 
;i4;     without  paying  the  special  tax,     Sta 

V.  V.  Ragland,  3.  W.  Va.  4.?3- 
\  v.  A  corporation  organized  under 
statute  pnrmilling  the  Incorporation 
de-  societies  for  the  purpose  of  establlsl 
froi  Ing  "literary  and  scientific  Instltutioni 
ore  has  not  the  power  to  issue  medical  d 
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question  of  license  o: 
rally  in  a  civil  action 

doctor  and  the  one 
e  qualification  under 
d  the  burden  of  proof 
ition  or  license.*  But 
;  public,  the  rule  is  ■ 
:  qualification  under  si 
:  defendant  to  prove  i' 
TO  C01fFEVBATI0>.— A  ] 
upon  contract,  expre; 
,n  being  valuable,  the 
ible  consideration  ther 
:h  services.*  This  Im; 
r  with  the  patient,  or  v 

\not\  holding  a  diploma  pli 

corporation  cannot  ob-  no 

addresied  to  the  board  ret 

Inen  in  Vermont,  who  thi 

y  the   statutes  of  that  Nc 

phvBiciani,  command-  th< 

iicense  the  holder  of  trij 

Townshend   v.   Gray,  fen 

H.  Rep.  635.  B« 

ute  confers  power  to  57. 
te  to  an  applicant  for        i 

,e    medicine,    upon    a  &  '. 

examinert,  or  board  (  t 

has  been  held  that  the  De 

is  a  discretionary  one,  Ba 

iamiu  will  r   "   '"   '"  " 


Wood,  14  111.  App.  41;  I 

jple,   10   111.   App.  91;  Jui 

headell,  14  Wend.  [N.  < 

ion   V.   Sajre,   1   Den.  Ba 

irce  V.  Whale,  5  Barn.  Gg 
R( 

this  rule  i>  that  when  91. 
:omrnands  an  act  to  be 

ill  presume  that  it  has  m< 

therefore  one   relying  mt 

of  such   an  act   must  he 

>f  of  it,  though  il  be  a  an 

>ms  V.  People,   lo  lit.  th^ 

>  Chicago  etc.  R.  Co.  sui 

App.  101;  see.  how-  41 
and   V.  Bragg,  i   Hill 

ow  ».  Haley,  30  N.J.  L.  Ct 

itewart,  5  HiTT.  (Del.)  thi 


It  to  PHYSICIANS  AND  SURGEONS. 

1  with  the  patient  as  to  be  liable  for  necessaries  furnished  him, 
:he.  relation  of  parent  and  child,  husband  and  wife,  guardian 
1  ward,  the  implied  promise  is  by  such  person.* 
)ut  a  promise  of  a  third  person  to  pay  for-  medical  services 
dered  another  may  be  inferred,  as  in  any  other  case,  where 
circumstances  are  strong  enough.^ 

where  it  sppears  that  he  did   not  statute  is  that    the   directors    of    the 

Jer  anj  service.  poor,  etc.,  are  answerable  to  the   phy- 

:>,  it  has  been   held,   that  where  a  sician  (or  services  rendered   in   a  case 

sician  is  called  in  consultation  by  an  of  emergency  to   any  persona  who  are 

ndingphysician, he mayrecover hia  chargeable  upon   the  county  or   who 

Irom   the   patient,  although  there  become    so    immediately    aftcrwarda, ' 

■  have   been   an    engagement    be-  Westmoreland  etc.   Poor  Directors  v. 

tn  the  attending  physician  and  the  Donnelly   {  Pa.  1886),  7  Atl.   Rep.   «>+. 

enl  that  the  former  should  pay  the  See  also    Directors   of  the   House  of 

lultation  (ee.     Shelton  v.  Johnson,  Employment  v.  Murray,32  Pa.  St,  178; 

owa  84;    Garrey    i:    Stadler,    67  Directort    of     Poor    House     etc.     w. 

.  jn;  58  Am,  Rep.  877.  Worthington,  38  Pa..  St.  160, 

Cooper  V.  Phillips,  4  C.   &  P.  5S1.  See     also      Pottawatomie     Co,     v. 

'here  the   wife  of   the   defendant,  Monall,  19  Kan.  141 ;  Hunter  v.  Jasper 

ig  afflicted  with   a   dangerous   dig-  Co.,  40  Iowa  568;  Rouse  r.  Peoria  Co., 

',  was  carried  by  him  to   a  distance  7  III.  99;  Kellogg?'.  St.  George,  a8  Me. 

n  his  residence,  and  left  under  the  ajs ;  Childs  v.  Phillips,  45  Me.  408. 

•  of  the  plaintiff  as  a   surgeon,  and  See  also  Poor  and  Poor  Laws. 

r  the   lapse    of   some    weeks    the  It  is  no  part  of  the   duty   of  a  phy- 

ntifl   performed   an    operation  on  sician  employed  under  contract   by  ■ 

for  the  cure  of   the    disease,  aoon  county  to  treat  its  poor  to  make  a /at/ 

r    which     she    died — held,    in    an  mortem  examination  of  the  body  of  a 

on  by  the  plaintiff  against  the  de-  dead  pauper,  and  when  he  does  so  at 

iant  to  recover    compensation    tor  the  request  of  (he  coroner  he    is    en- 

lervices,  that  the   performance   of  titled  to  compensation.     Lan^f,  Perry 

operation  was  within  the   scope  of  Co.,  lai  Ind.  133. 

plaintiffs  authority,  If,  in  his  Xula  of  Sitilaiie*.— The  MissiDiffi 
;ment,  it  was  necessary  or  eipedi-  court  has  gone  so  far  as  to  authorlie  a 
;  and  that  it  was  not  tncumbent  on  physician  to  recover  in  an  action 
.  to  prove  that  (t  was  necessary  or  against  his  patients,  by  establishing  up- 
per under  the  circumstances;  or  on  a  trial  thefactsof  his  habilofkeep- 
,  before  he  performed  it,  he  gave  ing  correct  books  of  accounts,  and 
ce  to  the  defendant;  or  that  it  that  the  account  sued  upon  had  been 
lid  have    been    dangerous    to  the  correctly  copied  from  his  books.  Has- 

•  to  wait  until  nptice  could  be  lett  v.  Leggett,  6  Smed.  &  M.  (Miss.) 
;ntothe  defendant.  M'Clallenv.  631,  But  with  this  exception,  physi- 
ims,  19  Pick.  (Mass.)  333 ;  31  Am.  clans  must  be  held,  like  others,  to  the 
I.  140.  customary  rules  of  evidence,  and  proof 
AMIltr  of  H  comity  for  BarrloeB  M  that  the  plaintiff,  a  physician,  prac- 
9tn. — There  is  no  implied  promise  tised  in  the  family  of  Uie  defendant 
1  county  to  pay  for  services  ren-  and  was  seen  going  and  returning 
:d  by  a  physician  or  surgeon  to  the  from  defendant's  house,  coupled  with 
r  if  there  has  been  no  judicial  aa-  proof  that  tbe  items  as  charged  were 
ainment  that  the  person  cared  for  according  to  tbe  customary  rates,  does 
pauper,  Lee  Co.  v.  Lackie,  30  Ark,  not  create  a  legal  presumption  of    in- 

Prewett  T/.MissisBipplCo.,38  Ark.  debtedneas   by    the    defendant     Sim- 

;  CantreU  v.  Clark  Co,,  47  Ark,  40,  mons  v.   Means,  8  Smed.  &  M.  (Miss.) 

he  presumption  Is  rather  that   the  397, 

aician  looks  to  his  patient  for   pay  1,  Thus,  where    a  person  called  at 

bestows   bis    services    in    charity,  the  otHce  of  a  physician  and   left  hit 

trell   V.   Clark   Co.,  47   Ark.  340;  business  card,    having   written   on    It, 

cesleyv.  Directors  of  the  Poor,  103    "call   on   Mrs.   D.,   No. St," 

St.  374,  with  the  clerk,  requesting  him  to  tell 

be  rule  under    tbe  Penntylvamia  the  physician  to  call  at  once,  It  WM  held 
i8C.ofL^i8                       438 
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rhe  express  contract  to  pay  for  a  physician's  services,  as  well 

the  implied  contract,  may  be  made  with  a   patient  or  with  a 

tiuth  Pac.  Cout  R.  Co.,  63  Cal.  joi ;  the  discharge  o(  his  dutj,  and  the  bU- 

^m.  &  Eng.  R.  Cas.  310.  tion  agent,  in  his  capacitj  as  such,  as- 

-     — Courts    cannot   judic-  sumes  certain  liabilities  in  his  behalf, 

presume,  without  further  for  nurse  and  medical  attendance,  and 

of  of   the  duties  and  powers  of  a  writesa  letter  tothe   general   superin- 

idmaster"  than  what  the  term  Indt-  tendent,  stating  the  facta,  it  is  presumed 

s,  that  such   an   cmploje  has  au-  that   the   general   superintendent  re- 

■itv  to  bind  the  corporation   bj  a  ceivedauchnotlce.andin theabsenceof 

lr«ct  with  a  third  party  for  nursing  any  instructions  to   the  contrary,  con- 

raon  injured  upon  the   line  of  the  sented  on  the  part  of  the  railroad  com- 

waj.     But  such  a  contract  of  the  pany,  to  assume  the  liabilities  of  the 

(master  may  be  ratified  by  the  gen-  station  agent  for  all  reaRonable  cjiarge* 

manager.     Louisville  etc.  R    Co.  in  this  behalf.     Toledo  etc.   R.  Co.  v, 

Ic  Vay,  98  Ind.  391;  aa  Am.  &  Eng.  Rodrigues,  47  111.   188.     And  where  a 

ZtA.  38a.  railroad  iCation  agent  engages  a   sur- 

tXnmvz. — Tnanactionbyaphyslclan  geon  to  attend  an  employe  injured  In 

:nst  a  railroad  company,  for  pro-  the  service  of  the  company,   although 

lonal  services   rendered  to  an  em-  such  act  is  unauthorized,  yet  the  com- 

'E  of   the  company  who  had   sus-  pany  will  be  liable,  if,  upon  due  notice 

ed  an  injury  on  Its  cars,  evidence  given  to  the  superintendent,  the  act  ii 

the  engineer  of  the  train  an  which  not  repudiated.     To  avoid  responsibit- 

injury  happened,  telegraphed  to  a  ity  in   such    case    the   superintendent 

inn  agent  to  have  a  doctor  at   the  should  have  dissented  from  the   action 

ion  v^en  the  train  arrived,  does  not  of  the  station  agent,  and  directed  him 

vanemploymentof  plaintiff  by  the  to  apprise  the  surgeon  ofsucH   dissent, 

pany,  in  the  absence  of  evidence  of  Toledo  etc.  R.  Co.  v.  Prince,  50  III.  36. 

authority  of  the  engineer  to  bind  Where  the  conductor  of  the  defend- 

company.     Cooper  v.  New    Yorit  ant  railway  company  broughta  brake- 

t.  etc.  R.  Co.,  6  Hun  (N.   Y,)  976.  man,  who  had    received   a   serious  In- 

LTdinmatcr. — The  case  of  Marquette  jury  whilst  In  defendant's    service,    to 

R.  Co.  If.  Taft,  18  Mich.  1S9,  was  an  the  plaintifTs  house,   to    be  cared  for, 

jQ  by  a  surgeon  against  the  com-  and     Immediately    after    telegraphed 

r  for  services  rendered  an  employe  to   the    oflicers  of    the    company  the 

>  was  injured  whileon  duty.  Hewas  facts,   and    they    never     notified    the 

iloyed  by  the   superintendent  and  plaintiff ottheirintentlonthatthecom- 

jardmaster  who  had  charge  of  the  pany  should  not  be   responsible,  held, 

ness  and  men  in  the  yard  where  the  in  an  action  by  the  plaintiff  against  the 

ilove  was    engaged   when  injured  company,  that  the  company  was  liable 

who  had  the  right  to  employ  men  to  pay  the  plaintiff  what  hli  servicet 
all  purposes  they  were  required  for  were  reasonably  worth.  Indianapolia 
be  yard,  and  to  discharge  them.  etc.  R.  Co.  r,  Morris,  67  III.  395, 
ile  the  court  divided  as  to  the  au-  And  If  a  conductor  places  a  man  who 
rity  of  the  iuperintendent,  the  has  been  Injured  by  the  train  of  which 
;es  all  agreed  t^at,  under  the  evi-  he  has  charge,  In  the  care  of  a  physician, 
ce,  the  yardmaster  had  no  authority  and  the  company  immediately  there- 
Ind  the  company  by  the  employ-  after  acquires  full  knowledge  of  all  the 
It  of  the  surgeon.  facts  and  circumstances  of  the  physl- 
tora«r. — Theattorneyfora  railroad  clan's  employment  and  perinits  him  to 
ipany  has  no  authority  as  such  to  go  on'and  render  services  after  It  ac- 
>toy  a  physician  on  its  behalf.  St.  quired  such  knowledge,  it  thereby  be- 
lls etc.  R.  Co.  r.  Hoover,  53  Ark.  377.  comes  liable  for  the  services  rendered, 
V  sub-inspector  of  railway  police  it  being  its  duty  to  notify- the  physician 

implied   power  to  employ  surgical  if  It  repudiateshiscmploymeut.     Terre 

for  an  Injured  employe.  Langan  v.  Hsute  etc.  R.Co.  i.  Stockwell,  118  Ind. 

■at  Western  R.  Co.,  30  L.   T,  N.  S.  98 ;   37  Am.  &  Eng.  R.  Cas.  378. 

The  company  is  bound  by  the  ratifl- 

lUflemUoB  of  Uaantlwriaad  Smploy-  catlonby  the  general  manager  of  a  1 
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Where  a  physician  brings  suit  to  recover  the  value  of  his  serv- 
es,  defendant  may  plead  as  a  bar  to  such  recoveiy  the  incom- 
etence  and  want  of  skill  of  the  physician.*  This  rule  is  a  very 
icient  one  and  is  equally  applicable  to  all  professions,  whose  fol* 
wers  profess  to  possess  technical  skill.* 

But  a  physician  5  title  to  remuneration  does  not  depend  upon 
hether  or  not  he  has  effected  a  cure,  if  he  has  used  due  care  and 
ligence.' 


In  Holland  v.  Adams,  ii  Ala.  6So, 
was  held,  that  a  note  given  In  con- 
leralion  or  <ervice«  rendered  bj  the 
)'ee  >B  a  physician,  when  he  has  not 
tained  a  license,  was  made  v< 
ilute;  jret  If  he  »elU  drugs  and 
les  loart  Trom  his  professional  buai- 

physician,  he  may  recover  for    out 


.id  by 
medl- 


beneficial  to  the  patient.     Al- 
der V.  Buckley,  i  Swan  (Tenn.)  69. 

Where  suit  was  brought  on  a  physi- 
cian's account  for  services  and  medl- 
cine,  It  might  be  pleaded  that  he  did 
not  do  his  work  skillfully,  or  a  plea  of 
recouoment  might  be  filet^,  springing 
the  ci^n tract;  but  a  plea  of  set- 


:m,  if  they  constitute  a  part  of  the     off.  based  on  a 

nslderation  for  the  note.  too  large  a  dose  01  meoicine,  wnicn  m- 

Bbrlatiui  Scianc*. — Underthe  Afaiiie  jured  him  to  the  amount  of  two  hun- 
tute.  which  provides  that  no  person,  dred  dollars,  was  not  proper  as  matter 
10  has  not  received  a  medical  degree  of  defense;  nor  does  It  matter  whethet 
any  public  medical  institution  in  the  the  defendant  was  insolvent  or  noL 
lited  Stales,  or  a  license  from  a  To  state  in  a  plea  of  set-off  that  an 
^dical  aMOciatlon.  shall  re-  overdose  of  ipecac  damaged  a  man 
fioo,  without  stating  wherein  and  how. 
Is  too  loose,  and  docs  not  set  out  the 
defense  plainly  and  distinctly.  McKle- 
roy  V.  Sewell,  39  Ga.  6^7. 

Ai  to  what  ears,  •kill  and  dUissnc*  la 
iwialTBd  of  a  pmrilcUn,  see  Malprac- 
tice, vol.  14,  p.  76. 

S.  Bunham's  Case.  8  Coke's  Rep. 
107;  College  of  Phvsicians  i'.  Levy  i 
Ld.  Raym.471;  EK-   I.  Wilbur,  ^     " 


ipensation  for  his '  services, 
less  prior  to  such  service  he  has  ob- 
ned  «  certi5ca(e  of  good  moral  char- 
cr  from  the  municipal  officers  of  the 
rn  where  he  Chen  resided,  it  was 
Id,  that  one  who  practiced  the  heal- 
;  art  according  to  the  principles  and 
ictic£  of  the  Christian  Scientists,  and 
\  obtained  tlie  said  certificate  of  good 
iral  character,  and  who  uses  no  med 
nes    but    depend! 


.71;  Ely   I'.  Wilbur,  40 

Itogether    upon    J.  L.  681;;  60  Am.  Rep.668;  ^  1  Wa 

for  his     Act  &  Def.  595;  Patten  v.   Wiggin, 


Reg.,  N.  S.  403;  Briggs  v. 
Taylor,  a8  Vt.  180;  Tefft  i..  Wilcox.  6 
Kan.   46;    McNeyins   v.   Lane,  40   111. 


\  phys 


vices.      Wheeler    '-v.    Sawyer 

tS).  IS  Atl.  Rep.  67. 

L.  Eastman   v.   State,   109  Ind.  378; 

?  V.  Wilbur,  49  N.  1.  L.  Ms;  60  Am. 

p.  66S. 

It  is  a  good  defense  to  an  action  by     ..   ... 

apothecary,  that  he  treated  the  pa-     466. 

nt  ignoranlly  or  improperly.     Kan- 

^— lullen,  Peake 

hysician  cannot  r 

ifessional  services,  unless  he  j>  _ 

scs   the   requisite   skill.    Longolf  v.     he  was  entitled  to  compens 
■omer,  i  Phfla.  (Pa.)  17.  A   continuous   running  account  be- 

:ine  sued  (or  physician's  services  tween  the  same  parties  Is  an  entire 
.y  show  that  they  were  of  no  value  thing,  not  susceptible  of  division,  the 
1  that  the  medicine  prescribed  was  aggregate  of  all  the  Items  being  the 
rthless.  Jonas  v.  King,  81  Ala.  amount  due;  and  therefore  a  recov- 
;•  cry  of  a  part  by  suit  will  bar  an  action 

\.  surgeon  Is  entitled   to  compensa-     for  the  residue.     The  rule  applies   to  a 
n   for   an   operation   not   performed     physician's  account,  who,  having  sued 
Ji  the  highest   degree  of  skill,  and     for  and  recovered  a  part,  cannot  maln- 
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,im  though  the  physician  w 
e  pos-  taken  In  his  iliagnosis  1 
roif  V.     ■ 


J.   Waiver  ef  Lien,  ^t,^. 
njuiy   to  Pilot  by    Negligei 
of  Crew,  455. 
XIV.  Suspension  of  PUots,  455. 


iiitiMi.                  PIER— PILFER— PILOTS.  Brupds. 

PIER.— See  note  i. 

PILFSS. — To  pilfer  means  to  steal,  in  its  plain  and  popular 

ise.* 

PHOTS. — See  Navigation  ;  Shipping. 

I.  DeOnitioa,  444.  IX,  Liability  of  PllotI,  453. 

tl.  Legislative  Control,  444.  X.  Immunity  of  Owners,  45a. 

II.  Co&atruotion  of  Statutes,  445.  XI,  Compenaation,  453. 

V.  Licensing  PUota,  446.  XII,  Lien  for  Services,  454. 

V.  Powers  of  Pilot  Commiiaianere,  i.  Generally,  454. 

447.  3.  Profered  Service,  4^4. 

II.  Obligations  to  Take  a  Pilot,  447.  ••'-■-..    .-■  . 
II.  Tender  of  Service,  448. 

1.   Wkal  Camtiiules  Valid  Tt»-  of  Crew,  455. 

der,  449.  XIV.  Suspension  of  PU 
3.  Supcieni  Authority  for  Ten- 
der of  Service,  449. 

3.  Refusing  Sirvice,  4150.  XV.  Pleading,  455, 

It.  Powers  and  Duties  of   Pilots,  XVI.  Evidence,  456. 

451,  I.  GeneraUy,  ^t,fi. 

I.  Generally,  ^^1.  i.   Burden  0/  Proof,  ^<fi. 

3.  Local  Caitomi,  451.  3.  Adnisaiona,  457. 

hi  to  reproduce  or  chromo  a  picture,  court  of  equity  refused  to  restrain   the 

:le  mav  pass  together   with  the  right  exhibition  until  the  right  had  been  es- 

make  "copies  bj  oral  contract,  pro-  tabtished  bj  law.     Martin   v.   Wright, 

ed  it  be   obtained   fairly   and  under-  6  Sim.  397. 

ndinglr  and  for  a  valuable  consider-  A  person  having  a  copyright   in  a 

jn.    Pirton  K,  Prang,3Cli(r.(U.  S.)  print  or  an   engraving   may   maintain 

'.  an  action  against  a  person   for   selling 

[he  object  of  the  act  35  &  36   Vict.,  pirated  copies  of  it,  though  such   per* 

.  68,  is  that  enough  should  be  stated  son  has  no  knowledge  that   the   prints 

the  register  of  copvright  to  identify  are  piracies.    Gambart  v.  Sumner,  5 

;  picture,  etc,  and  whether  the  de-  H.  &  N.  j ;  39  L.  J.  Exch.  98. 

iption  of  the  subject-matter  Is  sud-  Where  the  engraver  took  off  several 

nt  for  this  purpose  la  a  question   of  proof  impressions  and   afterwards  at- 

t  for  the  tribunal.     Ex  fartt   Beat,  tempted  to   sell  them,  held   that  the 

1.  &  S.  395 ;  3  L,  R.,  Q^  B.  387.  Stat.  17  Geo.  Ill,  ch.  57,  applied  to  im- 

But  where    the    proprietor    of    the  presslo'ns  of  engravings   pirated   from 

pjright  of  a  print  cannot    show    a  other  engravings  and  not  prints  taken 

ie  derived  from  the  author   and   de-  from  a  lawful  pTate.     Murray  f.  Heath, 

^er,  an   alien,   neither   he   nor   the  1  B.  &  Ad.  804. 

tbor  are    entitled    to   a  copyright  FalntisKs  as  Flxtnrea. — It  was  held  in 

iienglingi/.Schile,  3oBlatchf,(U.S,)  D'Ejncourt  !■,  Gregory,   L.   R„  3  Eq. 

1.  383,  that  a  portrait  in   oil   screwed  to 

Where  one  assigns  the  copyright   of  blocks  inserted  in  the  brick  work  of   a 

Minting  for  the  purpose  of  producing  wall  so  as  to  become  part  of  the   wall 

engraving  of  a   certain   size,   the  by  taking  the  place  of  paper  or  panel- 

■ht    of   producing  copies  in   other  ing,  even  though  it  could  be   removed 

lys  or^y  engravings   of  other   sizes  easily  and  Its  place  supplied  by  other 

mains  in  the  assignor,  subject  to   as-  material,  was  a  fixture, 

piment  by  him  to    a    third    person.  1.  ''Flsr."'-A   structure   erected   for 

Jcai  V.  Cook,  L.  R.,  13  Ch.  Div.  871.  ferry  purposes,   which   was   simply  a 

It  ii  not  an  infringement   merely   to  ferry  rack  and   bridge — held,  not    to 

ike  a  plate  from  a   copy  of   a  copy-  be  a  pier  within  Ne-w    Tork   L,    1857, 

;bted   picture,   without   printing  or  ch.  763,  which  provides  that  piers  shall 

iblishing    copies    of    such     picture,  not  be  built  at   less  than  one  hundred 

irper  v.  Shoppell,  z6  Fed.  Rep.  519.  feet  apart.     Stevens  v.  Rhlnelander,  5 

A  made  a  copy  of  a   print   invented  Robt.   (N.  Y.)  385. 

B  in   colors,   and  of   latge   dimen-  a.  So  defined  in  Beckett   v.  Sterrett, 

ins,  and  exhibited  it  as  a  diorama.     A  4  Blackf.  (Ind.)  500,  a  slander  case, 
443 


■tiwtlv  of  BtatDtM.  PILO  TS.  OonrtneOon  U  WM 

^station,  th^  States  have  a  right  to  exercise  such  rights  on 
ighboring  seas  as  are  essential  to  'the  protection  of  their  < 
main,'  although  Congress  authorizes  the  States  to  enact  p 
e  laws  for  territory  within  their  own  jurisdiction,  yet  such  1 
:  liable  to  be  controlled  by  subsequent  Congressional  legislatii 
le  power  of  Congress  to  regulate  commerce  is  exclusive  w 
ercised .•  The  States  have  concurrent  power  with  CongreJ 
ss  pilotage  laws  until  Congress  shall  take  exclusive  contrc 
e  subject  by  the  enactment  of  a  general  and  uniform  law, 
ch  acts  as  Congress  shall  make  are  of  paramount  authority. 

State  laws  in  collision  must  yield.* 

The  object  of  the  Constitution  in  creating  a  national  contrc 
otage  was  to  prevent  conflicts  between  the  laws  of  neighbo: 
ates,  and  discriminations  favorable  or  adverse  to  commerce  \ 
rticular  foreign  nations.' 

m.  CoviTsrOTioa  or  STATTlTEa — The  statutes  regulating  pi 
:  reasonably  construed.*  So  an  act  does-not  operate  to  legis 
t  of  office  pilots  licensed  under  previous  statutes  whose  te 

office  had  not  expired  when  the  act  went  into  operation.* 

ieral  statute  4  4137  R.  S.  and  !•  void,  on  the  Statei  power  to  regulatepllo 

raigat  v.   Thompaon,  1 18  U.  S.  90.  In  the  ports  of  a  State,  the  "Dela' 

.  Cisco   V.  Robert*,    36  N.  Y.   391.  Breakwater"  ia  construed  to   be  a 

;  The  Charles  A.  Sparks,  16   Fed.  of    Delaware.    The   William   La* 

p.  480.  Fed.  Rep.  793. 

:.  Cisco  p.  Roberts,6Bosw.  (N.  Y.)  Where  a  atatute  directs   that   tli 
cense   of  a  pilot   shall   be   revokcc 

:.  Mitchell  v.  Steelman,  8  Cal.  363.  the  commissionerB  "if  he  shall  be  r< 

t.  The  South  Cambria,  17  Fed.  Rep.  not  sufficiently  skilltd,  or  shall  bee 

1;  Cooler  ».  Board  of   Wardens,  11  Incapable  of  acting,  or  shall   be  n< 

>w.  (U.  S.)  399;  Ek  parte   McNiei,  gent,  or   misbehave  in   hia  duty  toi 

Wall.  (U.    S.)   J36,    141.  See   The  the   commissioners,   the   word    "m 

lliam   Law  14    Fed.  Rep.  794:  The  gent"  applies  to   the  discharge   ol 

aae,  14  Fed.   Rep.  856;  The   Glen-  duties   as  a  pilot,  and  a   neglect   In 

ne,  7    Sawj.    (U.  S.)  100;  7   Fed.  boarding  a  vessel  when  he  ought  t 

p.  606:  License  Cases,  5  How.  (U.  so  will   authorize   the  suspension  c 

580;  Gibbons  V.  Ogden,  9  Wheat  pilot.     Low  v.  Comrs..  R.  M.  Ch 

.  S.)  307;  Headerson  v.   SpofTord,  (Ga.)  302. 

N.  Y.  131 ;  Ogden   ».  Saunders,   13  And  the  words  "regularly  emplo 

heat.  (U.  S.)  313.  in  a  statute  {.MaaaciusetU  St.  1871 

I.  Cooley  V.  Board  of  Port  Wardens,  384,  4  i )  exempting  a  vessel  "reeu' 

How.  (U.  S.)  317.  employed   in  the  coasting  trade     I 

k  See  infra,  this  title,  ObHgatiom  to  compulsory  [lilotage,  Include  the  ca 

■kea  pilot.  a  vessel  actually  and  legally  so  empl< 

fhe  word  "States,"  In  the  act  of  Con-  at  the  time  the  servlcesofa  pilot  are 

rts  of  March  1,  1837,   regulating  the  dered,  even  though  the  vessel  is  sa 

ployment  of  pilots  on  water  forming  under   a  register,    and   is  not  com 

■  boundary  between  two  "Stales,"  is  ously  so  employed.      Wilson  v.  C 

ulrued  to  include  a  Territory  of  the  137  Mass.  98. 

lited  Statea.    The  Abercom,  a6  Fed.  "WanUnf  a  Pilot"— The  words  "w 

P.S77;  Nell  P.Wilson,    14  Oregon  fngapiIot,"6Geo.  IV„  ch.  uj.  4  7^ 

>;  Edward  v.  The  Panama,  i  Oregon  not  to  be  confined  losuch  vessels  as 

I;  The   Ullock,   iq  Fed.    Rep.   307.  br  the  act,  bound  to  Uke  a  pilot,  bu 

[  Watson  I'.   Brooka,    13   Fed.   Rep.  ply  to  anv  vessel,  the  master  or  01 

I.  Ctmfare    New   Orleana   v.  Win-  of  which  t'hinks  fit  to  require  one.   ] 

,  I  Wheat.  (U.  S.)  91.  v.  Ingram,  6  M.  &  W.  303. 

Jo  under  the  Kt  of  1789,  conferring  T.  Flynn  v.  Abbott,  16  CaL  358. 


PILO'i 

IV«  PlLOM.— In  some  i 
mmissioners  appointed 
',  alone  appoints  them.' 
the  licensing  of  pilots, 
id  a  license  protects  th 
state  law  for  not  obtaii 
State  laws  that  coni 
at  a  master  of  a  vessel 
a.ters  dividing  two  Stal 
:onstitutional.^ 
10  is  not  licensed  acco 
sngfess  is  not  entitlec 
d  by  the  State  board  c 
h  their  regulations, 
iners  are  valid  and  con 
sistent  with  the'  acts  of 
;tion  must  be  legally  1: 
vices.* 

within."— "The    word*  dl 

hin,'   in   the   Merchant  in 

8S4.  4  379.  me""  ''"'"g  U* 

:refore,  a  vessel  belong-  59 
of  London,  not  carrv- 
and   coming   from  the 

nd  to  employ  a  licensed  M 

i«  within  the  Umlu  of  S| 
ndon."    I   Maude   &  P. 
SfctUn,   Br.  &  L.  190. 

Dr.    Lushlngton    said:  to 

lOt  deny  that  the  word  o* 

ine    is    a    doubtful  ex-  ~  pi 

oupled   with   the   word  H' 

lara   to   me  to  negative  ri' 

t  the  limits,  and   to  be  co 

>Be   within   the  limits."  be 

Nav.  Co.  V.  British  ft  th 

Nav.  Co.,  L.  R,  3  Ex.  th 

m." — The   los.   6d.   per  th 

H   licensed  pilot,  taken,  co 

tent,  to   sea  or  beyond  Tl 

pilotage  district.  In  any  v. 
by  17&  18  Vict.,  ch.  104 

ping  Act,  1854),  k  3S7,  up 

ge  dues    for  which  the  joi 

t    liable   under  %  xf>\.  sq 

1,4  C.  P.  D.  316;  48  L.  9 
Fl 

Woodbury,  14  Cat.  43.  Pi 

e  valid  must  be  signed  ai 
mlssionere,   or   it  must 

'  minutes  of  the  board  49 
was  acted  upon  and  the       1 

at   a   meenng    of   the  70 

vhen  all  of  them  were  ex 

license  must  contain  a  gi^ 
446 


DdM  0f  Unim.  PILOTS.  WUt  OOMlitUW  YtM  Ttaitt. 

■Tvice  applies  to  vessels  "  bound  to  or  from  a  port."*  A  pilot  may 
icover  pilotage,  although  his  services  were  tendered  to,  and 
iused  by,  the  master  of  the  vessel  when  she  was  without  the 
irisdiction  of  th^  State.* 

A  pilot  who  fails  to  be  on  hand  at  high  water  when  he  should 
i,  to  tow  a  vessel  to  sea,  cannot  recover  pilotage  fees  if  the  ves- 
:1  goes  ofl  without  him.* 

1.  What  CoDititatM  Valid  Tender. — A  State  statute  may  require 
ilot  commissioners  to  declare  by  rule  what  shall  constitute  a  valid 
Ter  of  pilot  service  on  pilot  grounds  by  signal  addressed  to  the 
^e,  and  they  may,  under  such  statute,  prescribe  the  distance  from 
ic  vessel  within  which  such  signal  must  be  made.*  It  is  a  sufli- 
ent  offer  of  a  pilot's  services,  in  the  night,  to  the  master  of  a 
^ssel  bound  into  a  harbor,  if  the  pilot  approaches  such  vessel 
id  hails  her,  and  makes  alt  the  tender  which  the  time  and  cir- 
imstances  permit,  and  his  hail  is  heard  on  board,  though  it  is 
at  answered.  It  is  not  necessary,  in  such  case,  that  there  should 
I  an  actual  offer  to  the  master,  and  that  be  should  have  actual 
lowledge  of  such  offer.' 

8.  Siu^eat  Anthority  for  Tender  of  Servios. — The  pilot  must  be 
zensed.  Some  State  statutes  provide  that  any  person  not 
reused  that  attempts  to  pilot  a  vessel  shall  be  punished  by  fine 

<□,  14  Oregon  41a ;  The  Abercorn,  16  which  (be  need  not  take  a  pilot.    Himt 

td.  Rep. 877;  Spragiie  v.  Thompton,  v.  Carlisle,  i  Graj  (M«u,)  »S7. 

8  U.  S.   90 ;    Winglow   v.   Prince,  6  Hellgate  pilots  cannot   make   legal 

lUh.  (Mass.j  36S.  tender  of  services  as  far  east  as  Block 

1.  Wright  v.  Lake,  75  Ga.  319;  Cisco  Island.    The  S.  &  B.  Small,  8  Ben.  (U. 

Roberts,  36  N.   Y.   393,     Camfart  S.)  533. 

eissner  v.  Stein,  73  Ga.  33^  S.  The  Ocean  Express,  33  Fed.  Rep. 

The   pilotage  acts  are    louoded   on  176. 

iblic   necessity,  for    the  security  of  A  pilot  who,  under  a  State  statute, 

immerce  and  the  protection  of  life  ;  was   entitled   to   take   a  vessel  out   of 

idit  is  not  apparent  whyanoutward-  port,  having    brought   her   in,  by  ap- 

lund  vessel  nhould  not  have  the  pro-  pointment  with  the  master,  went  to  a 

ction  of  a  skillful  and   experienced  designated  place  to  goon   board,  but 

lot,  as  well   as  one   inward   bound,  the  vessel  did  not  appeac  as  promised, 

'right  II.  Lake,  75  Ga.  119.  and   went    to   sea   without  the   pilot. 

Steamboats  have  a  right  to  tow  ves-  Held,  that  the  pilot  had  a  right  of  ac- 

Is  through   Heltgate,  without  being  Hon  which  was  enforceable  by  a  libel 

ibject  to  the  law  relating  to  pilotage,  in   admiralty.      The    Francisco    Gar- 

nng  excepted  from  Its  operation  by  guilo,  14  Fed.  Rep.  495. 

10  of  the  act  of   1847.     Francisco  v.  4.  The  Ullock,  19  Fed.  Rep.  307. 

eople,  4  Park.  Cr.  (N.  Y.)  139.     See  B.  Com.  i>.  Rlcketson,  5  Met.  (Mass.) 

he  Glaramara,8  Sawj.  (U.  S.)  31.  413. 

I.  Wilson  V.   McNamee,  103    U.  S.  A  pilot  left  his   pilot-boat  anchored 

II.  See  The  Whistler,  8  Sawj.  (U.  two  and  a  half  miles  from  the  channel, 
.)  333.  and  came  with  a  small  boat,  showing 
A  pilot  of  the  harbor  of  Boston  who  no  light,  until  within  from  one  to  three 
Ten  his  services  to  the  master  of  an  hundred  Tcet  of  a  steamer,and  noflash- 


iward-bound  vessel  subject  to  the  pi-  light  until  the  steamer  had  passed  and 

>tage  laws,   outside  of  the  line  pre-  left  him   abaft   the   beam,  so  that  such 

:ribed  by  MaiaarkmseUs  Rev.  Stats.,  flash  was  notseen  by  any  ofthe  oflicera 

].  ]3,  4  34,  is  entitled  to  pilotage  fees,  of  the   steamer.     The  pilot's  hail  was 

though  the  vessel  in  tacking  has  al-  not   heard   by    those   on   the  steamer. 

;ady    been    inside   the    line    beyond  HtU,  that  there  wai  no  such  speaking 
iB  C.  of  L— 19                            44» 


rlN.  PILO'i 

onment,'  and  also  that  < 
be  punished  by  fine* 
ibitton  of  a  warrant  to  ai 
to  be  treated,  and  requtr 
r a  pilot* 

ag  Berrioe. — Refusing  thi 
:nalty  of  paying  to  him 
:  pilotage.'    And  the  sul 

tie  him  to  pilotage.    The 

Fed.  Rep.  871,  ve 

ina,   7   Wall.   {U.  S.)  53.  to 

Rlcketson,  ;  Met.  (Mom.)  of 
tu 

Boston    pilot    leasoDBbly  th 

vices   to   the  master  of  •  he 

into   Boiton   harbor,  and  be 

)es  not  accept  the  servlcei,  er 

B   peraon   who   Isnotau-  m 

I  pilot   Tor  said  harbor  to  ar 

el  in,  the  mailer  therebj'  vt 

altv;  but  such  person,  by  i 

0  pilot  the  vessel  in,  incur* 
Dpoaed  by  the  Maaiacku-  R 
1.,  ch.  3i,  4  23.  Com.  V.  W 
Met  (Mass.)  41a.  Fi 
Carolina  act  of  1878,  pre-  8 
tem  orpllotBgc.inakes  the  S| 
licable  to  mastera  bringing  L 
Hela   into  port  without  a 

as  to  pilots  presuming  to  R 

1  license.    The  words  "no 
uHicientlj  comprehensive  ta 
apparent.   State  v.  Pennr,  be 
}.  th 
n«,  7  Wall.  <U.  S.)  S3:  W 

I  V.  Str.  Panama,  I  Ore-  pi 
Alcalde,  to  Fed.  Rep.  133.  rli 
pilot  act  of  the  Territorj  of  di 
of  Jan.  16th.  1863,  a  pilot  ot 
his  service  must  exhibit  his  fe 

II  presented  by  the  wrong-  le 
master.  It  is  not  the  duty  v< 
to  demand  the  production  re 

It.  but  he  must  allow  the  ae 

lable   opportunity  to   ex-  tii 

Eldridgc,  Deady  176.  ct 

,— The   master  of  a   ship  or 

:  to  the  penalty  imposecl  cl 

ch.  iii;.  If  58,  for  refusing  to  tli 

t.unless  the  pilot  produced  dc 

required  by  4  66.  although  v< 

ded.     Hammond  f. 'Blake,  If 

4;5M.&R.  361.  la 

Rickeston,  5  Met.  (Mass.)  of 

Carlisle,  i  Gray  (Mass.)  wl 

.th  V.    Baldwin,    iz    Ala.  sb 

V.   Hilton,  q  Met.  (Mass.)  cc 

I     V,    Johnson,     i    Jones  lo 

.    See  Comri.  v.  Low,   R.  al 

ia.)  198.  th 


ToMn  ud  DatiM  of  Ptlou  PILO  TS. 

does  not  affect  a  judgment  rendered  in  an  action  brought  to 
recover  the  claim  for  half  pilotage,  or  the  jurisdiction  of  the 
United  States  Supreme  court  to  review  the  judgment  on  writ  of 
error.* 

VnL  Fowna  un)  Drnu  of  Pilotb— 1.  OeBenOly.— The  duty  of 
the  pilot  is  to  attend  to  the  navigation  of  the  ship,  and  of  the 
master  and  crew  to  keep  a  good  look-out.*  And  in  giving  direc- 
tions for  the  navigation  of  a  steam  vessel,  of  which  he  is  in 
charge,  it  is  h^s  province  to  determine  the  rate  of  speed  at  which 
he  should  proceed.^  He  is  obliged  to  use  ordinary  skill  and 
care,*  and  it  is  his  duty,  and  not  that  of  the  master,  to  determine 
where  and  whether  or  not  the  ship  shall  be  brought  up,*  His 
authority  over  the  boat  and  cargo  is,  under  ordinary  circum- 
stances, limited  to  the  mere  duty  of  transportation  and  preserva- 
tion ;  but  under  circumstances  of  great  emergency^— as  in  the  case 
of  wreck  and  imminent  danger  of  an  entire  loss — he  has  authority 
to  dispose  of  the  boat  and  cai^o,  from  the  very  nature  and  neces- 
sity of  the  case.* 

2.  Looal  Gutonu. — No  special  custom  as  to  the  power  and 
authority  of  pilots  of  vessels  prevailing  at  the  port  of  shipment, 
different  from  the  general  custom,'  would  be  binding  on  persons 
residing  elsewhere  in  the  absence  of  any  proof  that  they  had 
notice  of  such  special  custom.^ 

ind  the  expentet  mnd  risks  incurred  bj  P.  DIv.  39;    The   Vesta,   7   L.   R.,   P. 

him  in  placing  himself  in  a  poiiUon  to  Div.   J40;   51    '    '      "     "'"    ""   '^'— 

render  the  Mrvice*,   which,   in  the  ma-  CachBpool,  7    ] 

jority  of  c>Ae«,  would  be  required."  T.,  N.  S.  171. 

Steami^p  Co.  v.  JoUffe  a  W«U-  (U-         1.  Steamship  Co.   v.  loUffe,  3  Wall. 

S.)  456;  The  Alameda  v.  Neal,  31  Fed,  (u.  S.)  4m.     ^ 

'^The'^^^y^^-.-aPilotActofMarch  r^"^^'  '""'i  'c^S'.r  *^- «*±/ 
^.  .803.  which  ■•oblige."  veMel,  going     \-  J- ""  «■  ■  s8.  See  Oaldev  v.  Speedy. 


out  of  or  coming  into  the  port  of  Phili 


40L.  T„  N.S.  a 


.1.'-  .„d  "fcrfctor'"  of  h.lf  pilot,™.  Il"  r.'"?"'  S       '  .T7'"  "!.     i' 

.Wp,  and   rc<:o.=»bt  In  the  .dSr.lly.  'f.  ^   """"■■„""'',   I'   "'f".  "',,"? 

.otb=ins.   ..   I,  d.=ldrf,   coo,p„l,ory  f%ZV.r^^mtT^% 

butopttoMl.  the  .hip   nred  notUk.  .  ■-■   Fj""'.  Cr.bb.  (U.  S.)  558 

pilot,  Ifit  prefer,  to  p.;  th.  p.p.ll,  or  Wh'- .  . ttjtn-tog  1.  =nj.grf  to  low 

forf.itorc.     Hence,  thie  belog  .  dtect  " '"«'  ."J'"''  I'  '"  ■'"'f  "'"i  P"""! 

prlrttj  betwo^n  thi  pilot  .nd  the  .hip.  *=  '7,''  '™°''  "  f'}  ^  V^'* 

8»,    illlor    I.    ILUelh    .dmifltv   for  J"  pHot,  .od  the  pi  ot  f.  boood  to  gl.e 

d.m.,e   c.u,ed  bj  hi.    .cU.   Smith  .,  >"  <"B  P'oper  direotlon.  .od  to  .oper- 

Th,  Creole,  .  W.ll.  Jr.  (C.  C.)  ,8,.  !"'"''  ^"  "'"S"""      The  EnetSj,  3 

««1«U.-B,    the     Liverpoir  ¥llot  '-  "■  '^'•^  *'■  39  L.  J-.  Adtn.  ij. 

Act,  5  Geo.   IV..   ch.    73.  6  «,  in   case  ••  The  C.i.bar,  a  L.  R.,  P.  C.  138;  19 

the  i^.,ter  of  any  .hip  outward   bound  L  T.,  N.  S.   368.    Sec  The  Jame.  A. 

•hall   proceed  to"  aea.   and   .hall  refuie  Garfield,  21  Fed.  Rep.  474. 

to  take  on  board  a  pilot,   he   shall   par  ft.  St  Loul.  etc.  Packet  Co.  v.  Keo- 

the    pilot    who     .halt     &rtt    offer   hi.  kuk  etc.  Bridge  Co.,  31  Fed.  Rep.  755. 

ienrice,  at  a  certain  rate  a.  If  the  pilot  S.  The   Lochllbo,  3  Rob,   Adm,  310. 

had  piloted  the  vei.ei.     See  The  Han-  ft.  Marlatt  v.  Clarj,  10  Ark.  151. 

kow,  4L,  R.  P.  DIv,  197;  ,8  L.  J.,  T.  Marlatt  v.  Clarj^  ao  Ark.  351. 
4Bt 
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IZ.  LlABlLXTT  Of  "FUMIL — A  vessel  having  a  pilot  by  compulsion 
of  law  on  board*  and  damage  is  caused  solely  through  his  mis- 
conduct, he  will  be  liable.^  But  a  pilot  is  not  chargeable  for  the 
damage  resulting  from  a  collision  for  which  he  was  in  no  way  in 
fault.^  So  when  a  pilot,  ii>  piloting  a  vessel,  has  used  his  best 
skill  and  judgment,  he  is  not  liable  for  her  loss,  although  the 
result  shows  that  his  best  judgment  was  wrong.' 

Z.  iMJCunTT  OF  OWHXBS. — The  rule  that  the  wrong-doing  vessel 
is  exempted  from  liability  when  the  pilot  in  charge  is  employed 
by  compulsion  of  law,  and  alone  in  fault,  is  now  well  settled  in 
English  jurisprudence.^  But  this  exemption  applies  only  where 
the  pilot  is  actually  in  charge  of  the  vessel  and  solely  in  fault.' 
If  there  be  anything  which  concurred  with  the  fault   of  the  pilot 

9 

1.  Marshall  v,  Moran,  The   Ocean  tow,     and    pursuing   the    curtomarj 

Wave,  33  L.  T^  N.  S.  318 ;  The  City  of  course  near  the  mid-channel  of  East 

Cambridge,  30  L.T.,  N.  S.  439;   23  W.  River  off  Nineteenth   Street,  ran  the 

R."578.    See  The    Energy,  3    L.   R.,  schooner  against  a  newly  discovered 

Adm.48;  39  L.T.,  Adm.  35;Sideracude  rock,   twelve    feet    below    low- water 

V,  Mapes,  3  Fed.  R  ep.873 ;  The  China,  mark  it  was  held  that  he  waa  not  liable 

7  Wall.  (U.  S.)  53.  for    the    consequent    damage.     The 

In  a  cause  of  collision  occasioned  James  A.  Garfield,  31  Fed.  Rep.  474. 

by  a  vessel  under  compulsory  pilotage,  4.  The   Johanna    Stoll,    Lush.   295; 

where  no  contributory  negligence  on  30  L.  J.,  Adm.  301;    The   Agricola,  a 

the  part  of  the    master    and    crew   is  Rob.    Adm.  10;  The  Batavier,  2  Rob. 

proved,  the  pilot  in  charge    is  solely  Adm.  407.    See  General  Steam  Nav- 

responsible,  and  the  owners  are  exempt  igation  Co;  v,    British  Colonial  Nav- 

from  the  consequences  of  his  neglect  igation  Co.,   38   L.   J.   Exch.  97;  The 

or  default.    The  Calabar,  3  L.   R.,   P.  City    of    Cambridge,    39     L.    T.,   N. 

C.  338;  19  L.  T.,  N.  S.  768.  S.  439;  The    Daisy,  57  L.   T.,   N.  S. 

Owners  are  not  exonerated  from  re-  137;  The  Princeton,  3  L.  R!.  Adm.  Div. 

sponsibility  for  the  default  of  a  pilot  oo;  47  L.  J,,  Adm.  33 ;  The   Rigborg's 

whom  they  have  selected  and  placed  Minde,  8  L.   R.,  P.  Div.  132;  52  L.  J., 

in  charge,  when  there  was  no  obliga-  P.  Div.  74;  The  Guy  Mannering,  7  L. 

tion  imposed  on    them    to   take  such  R.,  P.  Div.  132;  51  L.  J.,  P.  Div.  57;The 

pilot  and  put    him    in    charge.    The  Clan  Gordon,  7  L.  R.  P.,  Div.  190;  The 

Lion,  37  L.    J.,    Adm.    39;    3    L.   R.,  Vesta,  7  L.  R.  P.  Div.  240;  The  Proc- 

Adm.  103;  18  L.  T.,  N.  S.  803 ;  affirmed  tor,  i  W.  Rob.  45;  Pollock  v.  M'Alpin, 

on  appealj^  t.  !■»  Adm.  51 :  31  L.  T.,  7  Moore  P.  C.  C.  427;  Stuart  v.  Ire- 
monger,  4  Moore  P.  C.  C.  11;  Lucv  v, 
Ingram,  6  M.  &  W.  302;  Mcintosh  v. 
Slade,  6  B.  &  C.  657 ;  9  D.  &  R.  738. 
See  Conservators  of  the  River  Thames 


N.  S.  41 ;  The  Woburn  Abbey,  38  L.  J 
Adm.  38. 

S.  The  Governor  Newell,  31  Fed. 
Rep.  363 ;  The  Sinquasi,  5  L.  R.,  P. 
Div.  341 ;  50  L.T.,P.  Div.  5 ;  The  Rikon,    v.  Hall,  L.  R.,  3  C.  P.  415;  37  L.  J.,  C.  P. 


10  L.  R.,   P.  Div.    6s;    54  L.  J.,    P. 
Div.  56. 

The  association  of  branch  pilota  of 
the  port  of  New  Orleans,  when  with- 
out fault  itself,  is  not  liable  for  damages 
to  a  vessel  sustained  from  the  negli- 
gence, want  of  skill,  or  fault  of  a  mem- 
ber of  the  association  while  engaged 
in  piloting  her.  Mason  v.  Ervine,  37 
Fed.  Rep.  459. 


163.  See  The  Hibernian,  21  W.  R.  276; 
42  L.  J.,  Adm.  8.  Comfare  The  Druid,  i 
W.Rob. 399;  The  Neptune,'!  Dod, 467; 
The  Attorney  General  v.  Case,  3  Price 
363;  Carruthers  v.  Sydebotham,  4  M.  & 
S.  77;  The  Guolamo^  3  Hagg,  169;  The 
Baron  Holberg,  3  Hagg.  344. 

6.  The  General  De  Caen,  i  Swab. 
10;  The  Diana,  i  W.  Rob.  135;  The 
Proctor,  I  W.  Rob.  60;  The  Christiana, 


8.  Mason  v,  Ervine,  af   Fed.   Rep.  7  Moore  P.  C.  171;  The  Minna,  L.  R^ 

459.    See  Comfort  v.  The  Wallace,  33  Adm.  97;  The  lona,  L.  R.,  i  P.  C.436; 

F^.  Rep.  972.  '  The  Cfanricr    Dove,  B.   &   L.   113;   2 

A  pilot  is  not  an  insurer.    Where  MooreP.C.C,  N.S.26t.  SeeSchwalbe, 

one  piloting  a  tug  with  a  schooner  in  4  L.  T.,  N.  S.  160;  Lush.  a39i 
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in  producing  the  accident,  the  exemption  does  not  apply,  and  the 
vessel's  master  and  owners  are  liable.* 

In  this  countiy,  the  fact  that  the  law  compels  the  master  to 
take  a  pilot,  does  not  exonerate  the  vessel  from  liability  for 
damz^es,  which  were  entirely  the  result  of  his  gross  mis-manage- 
ment.* If  there  be  any  fault  on  the  part  of  the  pilot,  the  owner 
has  the  same  remedies  against  htm  as  against  other  delinquentson 
board,  and  if  the  remedy  of  the  damaged  vessel  was  confined  to 
the  culpable  pilot,  it  would  frequently  be  a  mere  delusion.  He 
would  often  be  unable  to  respond  by  payment — especially  if  the 
amount  recovered  were  large.' 

In  the  absence  of  the  master  the  pilot  has,  while  on  board,  the 
exclusive  management  and  control  of  the  vessel;  but  if  the  mas. 
teris  present,  the  power  of  the  pilot  does  not  so  far  supersede 
the  authority  of  the  master  that  the  latter  may  not,  in  case  of 
obvious  and  certain  disability,  or  gross  ignorance,  and  palpable 
and  imminently  dangerous  mistake,  disobey  his  orders,  and  inter- 
fere for  th^  protection  of  the  ship  and  the  lives  of  those  on  board.* 

XL  COKFlVunoV. — The  rates  of  port  pilots  are  regulated  by 
statute.'  Compensation  thus  allowed  is  not  a  tax,  impost  or  toll 
in  the  sense  of  the  constitution  of  California.^  There  is  no' 
settled  rule,  either  as  to  sea-going  or  inland  vessels,  requiring 
them  to  employ  two  licensed  pilots  or  forbidding  the  master  from 
acting  as  one  of  two  pilots,  which  can  preclude  a  master  from 
recovering  for  services  rendered  in  the  capacity  of  pilot.*  Off- 
shore  pilotage,  or  compensation  for  services  rendered  beyond  pilot 

1.  TheVelasquez.iL.  R.,  P.C.494;i6  leek  hit  remedy  agalnat  the  pilot,  whom 
W.  R.  89;  Netherlanda  Steamboat  Co.  he  has  selected  for  thEs  service,  than 
0.  Styles,  9  Moore  P.  C.  C.  a86.  See  that  the  injured  party  should;  and  it  it 
Spalght  11.  Ted  Castie.  6  L.  R.  App.  more  conformable  to  the  general  spirit 
Ca^.  117;  44  L.  T.,  N.  S.  qlfa;  The  of  the  1b vr;  for  although  the  pilot  holds 
Mary,  5  L.  R.,  P,  Dlv.  14;  48,  L.  J^  P.  his  commission  under  the  eiecutive 
Div.  66,  authority  of  the  commonwealth,  yet  in 
1.  The  China,  7  Wall.  <U.  S.)  «;  many  respects  he  is  the  servant  of  the 
Smith  V.  The  Creole,  i  Wall.  Jr.  (C.  owner  who  employs  him.  and  in  regard 
C.)48s;  The  E.  M.  Norton,  15  Fed.  to  the  time  oi^  »aiHng  Is  undoubtedly 
Rep.  S&ft;  BussT  v.  Donaldson,  4  Dall,  under  the  direction  oAhc  owner.  The 
(U.  fi,}  106;  Wllliamsoh  v.  Price.  4  matter,  in  such  case,  would  not  be 
Mart.,  N.  S.  (La.)  309;  Denison  v.  liable,  lor  he  U  anewerahle  only  In  re- 
Seymour,  9  Wend.  (N.  Y.)  i.  See  spect  of  his  authority  over  the  vessel, 
Snell  V.  Rich,  i  John«,  (N.  Y.)  305.  which  authority  is  entirely  superseded 

Where  a  collision  between  American  by  that  of  the  pilot,  when  the  veuel  I* 

vessels  occurs   in   an   English  port,  the  under  sail  within  pilot  ground." 
r^hls  of  the   parties  depend  upon  the        C  Camp   v.  The  Ship    Marcellut,  i 

provisions  of  the  British  stAtites   and  Cliif.  (U.  S.)   481;  The  Argo,  i  Swab. 

the    master    or   owner    of   the    vessel  in;    The   ChrisUana,  7   Moore  P,  C. 

causing  the  Injury  is  not  answerable  for  171, 

damages  occasioned  by  the  fault  of  the         B.  The  Alameda,  31   Fed.  Rep.  366; 

pilot.     Smith  V.   Condrey,   i  How.  (U.  The  Wliconain,  30  Fed.  Rep.S46. 
S.)  20.  a.  Harrison  v.  Green,  18  Cal.  94. 

1.  The  China,?  Wall.  (U.  S.)  53.  »■  Bissell  r,  Mepham,  t  Woolw.  (U. 

In    Yates  V.  Brown,  8   Pick.  (Mass.)  S.)  135. 
«,   Parker,    C.  J,  sold;     "It   is    more         Compar,   The  Nevada,  7   Bm.   (U. 

convenient   that    such     owner    should  S.)  386. 
403 


Ujarj  u  mot  bj  P/LO  TS.  V«f  llgnM  of  Ortw. 

therefor  by  a  statute  of  a  State,  has  no  lien  upon  the  vessel  for 
iuch  fees,  unless  lien  is  in  terms  given  by  the  statute.*  But  the 
right  to  enforce  such  claims  by  libel  in  rem  has  been  repeatedly 
sustained,  even  where  the  State  statute  did  not  in  express  terms 
make  the  vessel  liable.* 

■  3.  Waiver  of  Lien. — A  pilot  does  not  waive  his  lien  by  taking 
promissory  notes  for  his  claim  for  services.' 

zm.  Ikjqxt  to  Pilot  bt  NseuoEKiB  or  Qkzw.— There  is  no 
implied  contract  between  the  owners  of  a  ship  and  a  pilot  whom 
they  are  compelled  to  employ,  that  the  pilot  shall  take  upon  him- 
ielf  the  risk  of  injury  from  the  negligence  of  the  ship-owners' 
servants;  and  an  action  will  lie  by  the  pilot  against  the  ship- 
owners for  injuries  caused  to  him,  while  acting  as  pilot  on  board 
:heir  vessel,  by  the  negligence  of  their  servants.* 

XIT.  SmrKinioi  or  PnoTa. — 1.  Oenwally. — Pilot  commissioners 
nay  suspend  for  dereliction  of  duty  not  specified  in  the  statute 
Lt  cause  for  removal.*  But  the  negligence  of  a  pilot  which  is 
junishabte  by  suspension  is  not  a  crime,  and  proceedings  to 
■uspend  him  are  not  criminal,' 

When  the  term  of  his  suspension  expires,  he  can  resume  the 
luties  of  his  office,  and  they  cannot  as  a  further  punishment  re- 
voke his  license.  They  cannot  retry  him  and  inflict  an  additional 
Dunishment  upon  him  for  an  offense  for  which  he  has  been 
liready  punished  by  suspension  from  ofllice.^ 

2.  When  Certionri  Orsnted. — A  writ  of  certiorari  will  not  be 
;ranted  to  a  suspended  pilot,  until  he  has  exhausted  the  remedy 
}f  an  appeal  for  a  rehearing  by  the  board  of  pilot  commissioners, 
jiven  him  by  statute. • 

XT.  FlXASDlQ. — Suits  for  pilot^e  on  the  high  seas  and  on 
waters  navigable  from  the  sea,  as  far  as  the  tide  ebbs  and  flows, 
ire  within  the  United  States  courts'  maritime  jurisdiction.*  This 
lurisdiction  extends  to  an  action  brought  by  a  pilot  to  recover 
lalf  pilotage  awarded  "by  a  State  statute  to  the  first  pilot  who 
tenders  his  services  to  a  vessel,  even  though  the  State  statute  has 
not  been  adopted  by  the  United  States,  provided  that  no  act  of 

L  The  Robert  J.  Mercer,  i  Sprague  Ifctlon  of  dutj,  under  Georgia  Code,  4f 

;U.  S.)  aSi.     See  The  America,  i  Low.  1504-1(41,  are  in  the  nature  of  criminal 

;U.  S.)  176.  proceedingg,  and  a  judgment  for  the  dc' 

1.  The  Edith  Godden,  ij   Fed.   Rep.  fendant  cannot   be  reviewed.     St.  SI- 

511;  The  Glenearne,   7   Fed   Rep.  604;  mom    PiloUge   Comr».  v.  Tabbot,  71 

The  Lord  CUve.  :o  Fed.  Rep.  13s;  The  Ga.  89. 

Kilmer.  10  Ben.  (U.  S.)  J41.  T,     State  v.  Nerney,  39  N.J.  L.  189. 

)   The  Argo.  7  Ben.  (U.  S.)  304.  •.  People   v.  Board   of   Comn.,    37 

t.  Smith  V.  Steele,  10  L.R.,Q^B.  iij:  Barb.  (N.  Y.)  116. 

ij  W.  R.  388.  1.  Hobart  v.  Drogan.  to  Pet.  (U.  S.) 

B.  Stale  V.  Comn,  of  Pilotage,  23  S.  108;  The  Anne,   i  Macon    (U.  S.)  508; 

Car.    t7s;  State    v.  Courtenay,  33    S.  The    Wave  v.   Wye.   x    Paine   (U.  S.) 

Car.  180.  131;  The  Wave,  Blatchf.  &  H.  (U.  S.) 

i.  Low   V.    Comn.,    R.  M.   Charlt.  13^;  Gottfried   v.  Miller,    104     U.   a 

[Ga.)302.  S3i;£»/flf(eMcNiel,i3Wall.(U.  S.) 

Proceeding!  againat  pilot*  for  dere-  336;  The  Alzena,  14  Fed.  Rep.  1741 


PIMP—PIPE  LINES.  ^^  to  Lay- 

When  a  ship  is  under  the  compulsory  charge  of  a  licensed  pilot 
le  owners  are  not  responsible  for  damage  occasioned  by  his  fault 
r  incapacity,  although  they  must  meet  and  rebut  any  relevant 
[legation  of  negligence  on  their  own  part.*  And  the  question 
1  such  actions  is  not  whether  he  possessed  proper  skill,  but 
'hether  in  the  present  case  he  exercised  it.* 

3.  Adminioiu. — An  admission,  in  defendant's  special  plea,  that 
laintiff  was  defendant's  servant,  precludes  defendant  from  in- 
isting  that  the  proof  on  the  point  was  meagre  and  somewhat 
onflicting.* 

PntP.^One  who  provides  gratification   for  the  lust  of  others ; 

procurer;  a  panderer,* 

PUT MOHET.— See  Husband  and  Wife,  vol.  9,  p.  847. 

PIPE  LUTES. — See  CORPORATIONS,  vol.  4,  p.  184;  EMINENT 
)OMAiN,  vol.  6,  p.  509 ;  Franchises,  vol.  8,  p.  584 ;  Gas  Compa- 
lEs,  vol.  8,  p.  1268;  Natural  Gas  Companies,  vol.  16,  p.  222  ; 
Vater  Companies. 


L  Dxrannoi. — In  their  common  legal  significance  pipe  lines  are 
connecting  series  of  pipes  for  the  transportation  of  oil,  gas,  or 
rater.  The  right  to  lay  and  maintain  them  may  exist  in  corpora- 
ions  created  for  a  public  use,  sometimes  called  quasi  public  cor- 
orations,*  or  it  may  be  acquired  by  private  persons  or  corporations 
y  grant  from  private  owners.*  The  former  is  the  more  common 
nd  will  alone  be  considered. 
n.  BlQHT  TO  Lay. — ^The  purpose  for  which  pipe  lines  are  ordi- 
arily  laid  are  generally  admitted  to  the  distinction  of  a  "  public 
se."  A  legislature  has  the  right,  therefore,  to  confer  the  power 
if  eminent  domain  on  corporations  for  such  purposes  authorizing 
n  appropriation  of  private  property  by  condemnation.'  The 
ight  to  use  the  public  streets  of  a  city  for  laying  pipes  must  be 

udve  to  the  damage.     The  lona,  i  L.  7.  Confusion  on  this  point  and  on 

I.,  P.  C.  426;  lC>  L.  T.,  N.  S-  158.  the  distinction  of  kind*  of  corporations 

1.  Cljrde  Navigation  Co.  v.  Barclay,  arises   frequently   from    disregard   of 

L.  R.,  App.  Cas.  790,      See  The  Me-  the  fact  that  there  Is  no  connection  or 

eOT,  9  Ir,  R.  Eq,  5^.  correspondence    between    the     terms 

1.  Sladev.  State,  3  Ind.  33.  "public  corporation"  and  "public  use;" 

I.  Somerset  etc.  R.  Co.  v.Galbraith,  that  the  actual  benelit  of  a  public  use 

09  Pa.  St.  3a.  majr  be  confined  to   a  particular  por- 

*.  Webster's  Diet,  followed  in  People  tion  of   the  commonwealth;  that   the 

'.   Gaitro,   75    Mich.    117.   '  See    also  determination,of  what  Is   a  public  use 

^ahnestock  v.  State,  101  Ind.  156.  rests  In  a  wide  discretion  of   the  legis- 

B.  As    to    the     distinction    between  Isture  (subject  to  a  verj  limited  review 

mblic,  qMaii  public  and  private  corpo-  by  the  courts).    Thus  even  private  in- 

itions,  see  Fkanchisbs,  vol.  8,  p.  jSS,  divlduals  have  been  authorized  to  take 

't  ttq.\  Corporations,  vol.  4,  p.  1S6.  private  property  for  such  purposes  as 

•.  See  Tide-water  Pipe  Co.  v.  Berry,  constructing    wharves,      establishing 

13  Am.  &  E,  Corp.  Cases  64.  ferries,  etc.   See  Gas  Companies,  vol. 
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m  of  fnpwt;  PIPE  LINES.  !■  Pip*  Udm. 

ss  authority,  the  municipality  cannot  grant  the  exclusive  right 
its  streets  for  such  purposes.*  • 

n.  Katube  or  FxoFESTT  DT  PiPl  Livxs— TaxstioiL — A  corpo- 
on  which  is  invested  with  affranchise  to  lay  pipes  for  the  pur- 
e  of  transporting  oil,  gas  or  water,  acquires  property  therein 
two  kinds:  ist.  An  incorporeal  hereditament  or  easement  in 
land  through  which  its  pipes  are  laid*  2nd.  A  property  in 
pipes,  which  is  assessed  differently  in  different  States ;  in 
le  as  fixtures  in  the  lands  through  which  the  pipes  are  laid  by 

,   «ee   CarotKeri'  Appeal,  ii8   Pft.  country,  a  highwB<r  cannot  be  used  for 

^68.  the  laj'ingof  pipes  without  the  consent 

«Ga9Co>if*nibs,  vol.  8,  p.  1176,  of,  or  compensation  to,  the  owner  of 

cases  cited;  Jersey  City  GasCo.n.  the  land.  See  Bloomtieid  and  Roches- 

ght  ag  N.J.  Eq.  143;  State  v.  Cin-  ter  Nat.  Gailight  Co.  v.  Calkins,  6j  N. 

atlGuCo.,  i80hioSt.i6i;MiIhan  Y.  386.     See  also  Euikbnt  Douain, 

harp,  IS   Barb.  [N.  Y.)  110;  Nor-  vol.  6,  pp.  553,  557.     Compare  Boston 

I  Gas  Light   Co.   v.  Norwich  City  v.  Richardson,  13  Allen  (Mass.)  160. 

Co.,     2$     Conn.    19;     Smith     v.         t.  See  Providence  Gas  Co.  n.Thur- 

,  Gas  Co..  iJ  How.  Pr.  (N.  Y.)  187;  ber,   a   R.    I.   15;    ss   Am.  Dec.    613, 

>le  V.  Bowen,  30  Barb.  (N.  Y.)  14.  where    (he    nature  of  the   company's 

Commiwioners  v.  Northern  Lib-  right  was  likened  to  tbat  of  a  railroad 

a  G.  Co.,  II  Pa.  St.  318.     See  also  company  to   build   and   occupy  their 

ikly  !>.  Tourdon,  7:  App.  (N.  C.)  11;  road,  or  a  canal  company  their  canal, 

e   V,   Cincinnati  G.  Co.,   18  Ohio  under  the  provisions  in  theit  charter, 

i6i;JerseyClty  G.  Co.  v.  Dwight,  which  grant  the  power  to  talte  the  land, 

'^.].  Eq.  341.     Apparently  co»tra  upon  rendering  compensation   \     " 


K>ple  V.  Mutual  Gas  Light  Co.,  38     owners ;  citiHg  Binney's  Case,  1  Bland 
1.  1S4-  (Md.)    145.     See   also    Boston    Water 

ontr   mfHwt.— See    Gas  Com-     Power  Co.  c.  Boston,  19  Met   (Mass.) 


'ol.  3,  p.  1377.     According  to  10a. 

on  i>.  Richardson,  13  Allen  (Mass.)  In  Qiieen   v.   Cambridge  Gas   Co., 

the  right  of  a  town  without  express  35    Eng.    C.    L.    333,     the    company 

ority   from   the   legislature  to  lay  were  held  ratable  as  occupants  of  the 

pipes  in  the  highways,  is  not  clear,  land  in  the  different  parishes,  by  their 

imfield   Gas  Co.  v.  Calkins.  61  N,  apparatus,  pipes,  etc.,  uAder  the  statute 

86;  Kelsey  v.  King.  33  Barb.  (N.  of  43  Elit,  ch.  a.  See  People  i/.  Mutual 

410;    Mills   on    Em.  Dom.  4  55;  Gas   Light   Co.  of   Detroit,  38  Mich. 

>mfield      etc.      Nat.     Gas       Light  134.     See  also   Gab  Cohfanibb,  vol. 

V.  Richardson,  63  Barb.   (N.  Y.)  8,  p.    1281 ;  Bloomfield  etc.   Nat   Gas 
Light   Co.    v.  Calkins.  63  N.   Y.  386. 

See  Gas  Companics,   vol.  8,   p.  Seealso  Jersey  City  GaaCo.i'.  Dwight, 

,  note  t,  and  cases  cited;   also  pp.  39  N.  J.  Eq.  jij ;   Rome  G.   L.   Co.  v. 

-80.     See  also  Indianapolis  v.  In-  Meyerhardt,  61  Ga.  387. 

apolls  Gaa  Co.,  66  Ind.  ig6;  Rich-  In  England,  it  has   been  held  that 

d   Gas  Light  Co.   v.  Afiddletown,  the   word   "hereditaments"    compre- 

I.  Y.  ai6;  Norwich  Gas  Light  Co.  hends  land  In  general,  and  that  a  gai 

:orwich  City  Gas  Co.,  35  Conn.  iq.  light  company  was  ratable  for  ground 

., /'-_...,    T      .    ._-.   i.r-J  occupied  by  the  pipes   and   other  ap- 
paratus.    Rex    V.  Shrewsbury,  3    B.  ft 


ipowered  to  lay  pipes  In 

_  _      .  .         et,  etc.,  and  did  lay  pipes 

highway  authorizes  its  use  accordingly,   wai   held    not   liable  to 

3ther  purposes  without  compensa-  the  land  tax  tor  the  land  occupied  by 

to  the  owner  of  the  fee ;  but,  not-  the   pipes.      Lord     Campbell,   C.   J, 

islanding  the   Masiachuietis  doc-  said :  "The  right  question,  where   ex- 

e,  it   seems   that,   at  least   In  the  ercised,  appears   to   us  to   be   In   tbs 


Vfttim  of  Praptrtj 


PIPE  LINES. 


iBP^UnM. 


virtue  of  the  easement  therein  ;i  in  othfers  as  real  estate  appurte- 
nant  to  the  main  plant ;«  in  others  as  personal  property  ,S  and, 


nature    of    an    easement  and 
land  nor  hereditaments 


neither  in    fee   to  la/   the  pipes   through  hU 

....    the  land.     In  the   latter  case,  the v  would 

mere  power  to  lay  the   pipes  in    land  be    fixtures,    because    the    annexation 

cannot  be  considered  land  or  "heredit-  would  be  under   legal   title.     See  Ash 


aments."  But  this  decision  seems  to 
have  special  reference  to  the  Land 
Tax  Act,  38  Geo.  Ill,  ch.  3,  which 
in  speaking  of  lands  and  here- 
ditaments contemplated  **  property  to 
be  let   by  a   landlord   to  a  tenant,  and 


mun  V,  Williams,  8  Pick.  (Mass.)  403, 
Marcy  v.  Darling,  8  Pick.  (Mass.)  383, 
Aldrich  v.  Parsons,  6  N.  H.  555 
The  court  conclude  that  the  pfpes 
being  annexed  to  the  freehold,  and  the 
gas   company    having  an   easement  in 


be  redeemed."  Its  scope  was  "to  throw    fully  assessed  as  real  esute 

the  tax  as  a  charge  upon  the  landlord,"        In  Tidewater    Pipe    Co'    v    Berrr 

a^,thoH^">»^''H  !1^  f  •I'*  "J^  J"^'  ''^'"^     i^-  J-  '^)'  33  Am.  &  E.  Corp.  Cases 
authorized  to  deduct  it  out  of  the  rent,     it    was    held    that    6    ?    of    Oie  Act 

The  decision  in  regard  to  the  interest    of  1866,  Revision,  p.  iijo,  de6ning  the 
of  the  company  in  the  land  was  based     term  "real  estate."   applied   to  a  piw! 

^M    1     i      !.'  .l''*/.^""*  "°'  *^"^"''     ""^  '»''*  ^y  "  '■"'•eign  corporation,  under 
of  the  land  and  that  there  was  no  rent    a  right  acquired    by    a   deed   0/  ^ant 

from  which    they  could    deduct    the    undir  seal,  that  the^reSer^tionbf?he 

amount  of  the  assessment  when   they    grantor  of  power  to  revoke  the  erant 

i2h      r         K  n       ,      u  ^°'  violaUon  of  the  terms  of  the  frant 

in<~  if  m»,  •••''»»  ^="°"«  ■n^«":  estate,  that  the  reservation  wts  in  the 

ings,  it  may    ,          .     mean  the  ground  nature  of  a  right  of  re-entrv   for  con- 

on  which  the  chattel   is  deposited   in  dition  broken              '^«-«'«'7  to""  con- 

the  exercise  of  an  easement,  although  a.  In  Appeal    of    the    De»    Motne. 

n  o  her  acta  of  Parliament,  it  means%  Water    Company     48     low^  ,2!  T 

legal  interest  in  the  soil."     The  latter  land,  machinery  and  water^ain.Vre 

?T\1%  '*f2.<=°"''trued  by  the   court  all  held   to  be  real  estate' rdLpur! 

pora°ton      of'^B^th     1?f"/-^'-    ''"""'  *°    '•'«    water-works    or  Zin 
ul^  ^  VLrllL^n'     \^-   u^/^*      ^'     structure,  though  the  whole  length  o< 

Wo?ks  *^'  c  B  &  Ad    ^t"    ^'""    "T"^  "^  ''PP^"'^"*'  «"''  "'^"d^J  •"to 
1    T-K^^'^-  ^56.  Other    townships.      The  court  argued 

cusselln^    Prov"idr„'c.  *r"^'^>  «"»"  'h^'  t»>e  mains  acquired  their  realS 

Thurber  2  Rice.    A     *  n^°'^  "•  ^''*"'='"  »>/  being  appurtenant  to  the 

After   rpferri;!**^^;^-"^^;-^*'''-^,"-  T"*"-*"^*' ""'1-  '"   »  conveyance  of 

fixture  If  FarrL   «   %.»i""r"l  «  "  ^''f  ^°''''»'  ^^°"'''  P''*^  ^s  incident  to  the 

?^-    V       :•  ^"   Stackpole,  6  Me.  principal    thing,    without   any  convev- 

RS,?6     P  T-   ^'■"p'"''"*  '.  ^Hr  ^-  ''""   °'"  ">«  '""d  "here   the/wereX 

SfPaVAfi^r^l!",    w"°f'  ^^-^  '^'"^'l-     Hence   no  assessment  was    rel 

f«     slift  ;    Th:!        Ward   14  Mass.  quired   except  ir,   the  place  where   the 

^! *•  ,.?*,      **•  Thompson,  9  Conn.   67,  water-works    and    lots    were   situated. 


and  Walker  v.  Sherman,  20  Wend.  (N. 
Y.)  638,  the  court  enounce  the  rule: 
"That  a  personal  chattel  does  not  be- 
come a  fixture  so  as  to  be  a  part  of  the 


See  also  Capital  City  Gas  Light  Co. 
V.  Charter  Oak  Ins.  Co.,  51  Iowa  31. 

8.  In    New   Tork,   however,    it    has 
been   decided   that  the  mains  of  a  gas 


real  estate,  unless  it  be  so  affixed  to  '^.  company  run"  "7  under  X  stritf  of 

t^^t^  ^^'°  ^  incapable  of  severance  the  city,  not  beinf  erected    upon  ~r  .f- 

tnrL.r^M°"*7v'?K'  '""^  *"J"'^  '°  «"<!  '°  "'e  complny's  land,  cannot  be 

s  a  fix^re   wheth    V "^  "^  '""^^^d.  it  regarded  as  real  estate  under  the  stai! 

IS  a  fixture,  whether  the  annexation  be  ute  [i  Ne-w  rork   Rev.  St..  ^88-   nar  x 

caprice'"         °™''">*'"'   °'   ^'^^   ">«'«  ""<!   ■     ^'^    r«r*  Rev    St^Ts'th*^^.] 

R.if  L   r— *u       a.    ^    ^t.  ^  905*    par.  3].  for   purposes  of  taxatioa 

wh^th/  fS'^^^'*  ^^1*^^^/^  ^^^''^  ^"d>  «  People  V.  Board  of  Assessors,  30  NY 

whether  the  pipes  had  been  laid  in  the  81  ^^ 

land  by  parol   license;    or  whether  the         In   Borrell  v.  Mayor    etc     2    Sandf 

owner  had   granted  *,y  deed    the   right  (N.  Y.)  552.  it   had^^en   held,  under 

460 


'Om.  PIRACY. 

\y,  as  "  machinery "  by  statutory  provision  in  the  State  of 
sackuietts.^  i 

C&ACT  (a  Crime). — (See  also  INTERNATIONAL  Law,  vol.  ii, 
31,) — Piracy  is  robbery.or  a  forcible  depredation  on  the  high 
.without  lawful  authority, and  done anmo/ura/h/t, and Iq  the 
t  and  intention  of  universal  hostility.  It  is  the  sam^  offense 
ea  as  robbery  is  on  land.* 

ingress,  under  the  power  conferred  by  the  Constitution  (art. 
8),  "  to  define  and  punish  piracies  and  felonies  committed  on 
high  seas,  and  offenses  against  the  law  of  nations,"  has 
ilated  against  the  criqie  of  piracy  as  defined  by  the  law 
ations,'  and,  in  addition,  has  made  certain  acts  piracy  which 
Id  not  be  piracy  under  international  law.^ 
[RACT  (a  Tort). — The  plagiarism  of  a  work  protected  by  a 
'right.     (See  COPYRIGHT,  vol.  4,  p.  14;).  ' 

une  lUtute,  that  Incorporeal  here-  Large,  ch.  77, 4  5),  Ma/  15,1830(3  Sta.at 
lenUwere  not  subject  to  taxation  Large, ch.  113,  ^  i),  U.  S.  Rev.  St.  ^  5368. 
id  or  real  eiUte.  See,  however,  4.  U.  S.  Rev.  St».  44  S369-S376. 
b  V.  Majror  etc.,  68  N.  Y.  553.  It  Under  (he  earlier  act  of  April  30,  1790 
Scult  to  undcritand  bj  whattheorj  (i  Sti.kt  Large,  ii]).  defining  statu  tor/ 
a  clMaification  i*  arrived  at,  nor,  plraclei,  it  was  held  that  robberr  com- 
d,  do  the  court!  attempt  to  rccon-    mltted  on  a  foreign  vessel  by  o 


the  atatutory  proviiioni  for  pur-  citizen  of  the  United  States  * 
oi  tsiation  with  the  common  law.  piracy.  U.  S.  v.  Palmer,  3  Wh( 
'cople  V.   Board   of  Asaeisora,  39    S.)  610.     But  In  U.  S.  v.  Klintock, 


See  Fixtures,  vol.  8  p.  41.  Wheat  (U.   S.)  144,   it  was  held  that 

la  Masiackunlli  gu -pX-ptta-ieim-  the  act  of  1 790  extended  to  any  penon 

nl  as  "machinarv"  under  the  stat-  on     any     TCtsel    acknowledging    the 

if    1864,  ch.  3o8,    par.   1,   whicb  authority  of  no   acknowledged  power 

ea  real  estate  and  machinery  to-  cruising    piratically    and   committing 

er  for  the   purpose  of  assetsment  piracy  on  other  vessels,  and  so  U.  S.  i'. 

rtaln  corporations.    The  fact  that  HolmeB,  5  Wheat.  (U,  S.)  411.     In  U. 

itnery  bere  is  equivalent  to  real  S.  n.  The  Malek  Adhel,  a   case  arising 

e  is    shown  by  a  separate  provi-  under  the  act  of  1819,  It  was  held  that 

for  the  assessment  of  personal  et-  any  piratical  aggression  subjected  the 

if  such  corporations.    See  Maaaa-  vessel  to  forfeiture,  although  not  made 

■«i  Rev  Sta.,  ch.   7,   par.  4, 9,  10;  caiua /urn,  and  that  it  made  no  diffen- 

»l«o  by  the  manner  in  which  such  encc  that  the  owner  was  innocent   and 

iinery   Is  assessed,  it  being  laid  in  that  the  vessel  was  armed  for  a  lawful 

lownorother   place   where    such  purpose  and  started  for  a  lawful  voy- 

lifiery   may    be    situated  or  em-  age,  but  that  the   owner's  Innocence 

ed-    Massaeimrlti  Rev.   Sts.,  ch,  saved  his  cargo  from  forfeiture.     The 

r.  10.    See   Com.    r.   Lowell    Gas  robbery   contemplated   by  the   act  of 

It  Co,  I J  Allen  (Mass.)  75;  Boston  1790  was  robbery  as   defined   by   the 

(r  Power  Co.  V.    Boston,   9  Met.  common    law.      U.   S.    i'.   Palmer,    3 

a  1  ion.  Wheat,  (U.  S.)  610,  personal  violence 

lUtente— See     California      Civil  was  not  an  indispensable   requisite   of 

■.  £4  6i;j-66i.  the  cnme,  if  the  intent,  animo  fnrandi 

1  Kent  Com  183.  U.S  T..  Palmer,  appeared.     U.  S  f.  TuUy,  i  Gall.  <U. 

Hieat.  (U.  S.)  610  ;  U.  S.  f.  Smith,  S.)  347 

Ileal  {U.  S.)   153;    U    S.  v.   Fur-  It  was  held  In  the  Marlanna  Flora, 

,S  WheaL  (U.  S.)   184;  U.   S.  f.  11  Wheat.  (U.  S.)  1,  thatanattack  ona 

s,3Wash.(U.  S.)  309.     And  see  resselof  the  United  States  by  an  armed 

loalogous  definitions,  3  Inst.  113,  vessel,  upon   a   mistaken   supposition 

iss.  Crimes  (3d  Gng.ed.)04i  Rex  that   she  wis  a  piratical  cruiser,   but 

•awion,   13   Howell's   St.  Tr.  454,  without   felonious    intent,   was   not  a 

ops  Cr. Law  C7th  ed.),  \  1058.  piratical  aggression. 

U.  S.  acta  March  3,  1819  (3  Sts.  at  An  American  citizen,    fitting   out  ■ 
Wl 


rice.     Htld,  that  thli  e«ve  tbe  agent  &  17  Vlctcl 

a  author!^  to  warrant  that  hli  prin-  agalnat  kcq 

pal  would  not  lell   for  a   l«u   price,  office,    rooi 

.nderson  v.  Bniner,  lis  MaH.  14.  and,  within 

Parties  to  a   contract  for   "placing"  brella    tem 

lortgages  majtmean  aelllng  or  realli-  ground  bj  j 

ig  upon   them.      Ballej   v.   Joj,   13a  acoplc  hand 

[asa,  3s6.  "place."     B 

An  agreement  "to- place"  share*   in  M.  C.  107; 

company   ii   not    equivalent  to   an  So4;iaiia 

p«ement   to  take  them,  and   the  con-  betting  mai 

actor  is  thereby  liable,  not   as  a  con-  porarilj'  rei 

ibutory,   but   only   in     damages   for  a  race-cour 

reach  of  contract.     Gorrissen's  Case,  Q^  B.  D.  3; 

Ch.  507.  or  ground, 

HlacalUiiMiu.— "Place"    often      de-  ""°    howei 

otes  a  specific  place  within  a  city  or  Shaw    v.   1 

)wnatwhicha  person  dwells  01  trans-  Eastwood  i 

:t9   business; -as,  in   the  expressions,  Halgh  ti.  SI 

place   of    business,"  "usual   place  of  But  such   1 

usiness,"  "usual  place  of  atxMle,"  etc,  "»*>  be  an  " 

lund   ..,   i;at.itt.  tiling  the  venue  of  habitual   st 

■ansltory   uclions.  referring  to  trustee  under  a  tre 

roce>3,  taxation  of  partnership  proper-  J?"*    "    * 

f,  and  in  provisions  for  serving  writs,  Bramwell, 

otices,  etc.     Palmer   t^.  Kellefier.ii  1  gott.B.,    1 

last.  331-333.  '9    C.    B, 

The  word  place  Is  associated  with  ■""     using 

biects  which  are  In  Iheir  nature  fined  'i  public  ] 

nd    territorial.     U.  S.  v.   Bevans,    3  *>■*   "o    '■'l 

Vheat.  (U.  S.)  336,  390.  per     Polio 

Und«B*Tan«l.w.,-ln   the  provl-  "catter^* 

oos  of  the  internal   revenue  law,  re-  j          '   , 

irictlng  the  carrying  on  of  a  manufac-  ■      j^^    g^l 

ire  to  the   place  designated  in  the  H-  ^''  q     „ 

ense,  the  word  place  is  not  used  as  an  ^^J^  ^^^  ,^ 

quivalent  for  town.  city,  or  county,  so  gjtjjg,.  ^^_  , 

!  to  allow  a  manufacturer  under  one  ^^^^^  showi 

cense  to  carry  on  several  distinct  fac-  _„_„_,i.  -  _ 

jriesin  the  same  town.     On  the  other  „ej,j,„  on 

and,  he  Is  not  obliged  to, takeout  two  ^^^^    ^J    ,,, 

censei   because   he  uses   two   set.f  of  u.ii.ii  t.  SI 

pparatuB,  if  they  are  used  upon  prem-  j^  comes  all 

les  so  connected   as  to  form,  in  com-  ,  ground  a 

ion  understanding, one  place  ot  man-  °'  °„„"i.: 

facture.     Salt    Co.    w.    Wilkinson,   8  „,  °".  ^  „, 

...ehMu.s.,,..  rsrJ;. 

iKtozloatlac    Uqnan. — within      the  ri  L   I     M 

leaning  of  a  sUtute  which  prohibited  „,„,!  be   sc 

be   sale   ot    liquor  In   any  "building  bg    gn   naci 

r  place"  within  four  hundred  feet  of  iart;  ■  bettin 

building  occupied  by  a  public  school,  closed  field 

:  was  held,  that  "place"  Is  intended  to  f,  not    wltl 

orer  the  case  where  there  Is  no  build-  jjUl,  14   Qj 

ig  but  where  a  tent,  booth,  excava-  Henretty   i 

lon  in  the  ground,  or  something  simi-  AnrFlaoa 

ir,  is  used  for  the  purpose  of   selling  held   that   1 

iquor.     Com.  v.  Jones,  143  Maw.  573.  street   was 

•ee    also    Intoxicating    Liqtions,  place"  as  u 

fli.  ii,p.S67.  1875,10  as 

■■gUah  BatUng  Houm'  Act.— Section  diseased  mt 

of  the  English  Betting  Houses  Act  ( 16  Ir.  Rep,  4 
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j                                   strong  order.     See,   however,   Young  of  the  corporation  is  carried  on,  the  an- 

•  V,  Gattridge,  L.  R^  4  Q^  B.  166.  nual  report  shall  be  published  "in  some 

•  Plaee    of  Abode. — *'Piace    of  abode"  newspaper  published  nearest  the  place" 

usually  means   the  place  of  residence,  of  business,  the  town  is  the  ^*place"  of 

<                                    **In  Johnson's  Dictionary,  'abode' is  de<  business,  and   publication  in  the  news- 

I                                   fined  to  be  'habitation,  dwelling,  place  paper  published  nearer  to  a  point  in  the 

I                                   of  residence,'  and  'residence'  is  defined  town   than  any  other  newspaper  is   to 

I                                    to   be    'place   of  abode,   dwelling.'     A  to  the  same  point,  is  suf!icient,  although 

man's   residence,   where   he  lives  with  some   other   newspaper  may    be    pub- 

his  family  and  sleeps  at  night,  is  always  lished   nearer  to  sonr>e  other  point  in 

*                        his  place  of  abode  in  the  full  sense  of  the  town.    Cameron  v.  Seaman,  69  N. 

that  expression."     Per   Campbell,    C.  Y.  396. 

J.,  R.  V.  Hammond,  17  Q^^B.  772.  Within  the  meaning  of   a  statute  re- 

"Place   of    abode"  occurs   frequently  quiring   certain  dealers   to   have   their 

in  the  Forms  provided  by  the  Acts  for  weights    and    measures  sealed    in    the 

the  Registration  of  Voters    (6  Vict.  ch.  town    in  which   they    had  their   usual 

18;  41  &  42  Vict.   ch.  26).     What  is  a  "place    of     business,"     "the    place    of 

person's   place    of    abode     within   the  business"  of  a  provision  dealer  who  had 

,                                   meaning  of  these  acts  is  "rather  aques-  a  shop  in  one  town,  but  conducted  most 

tion  of  fact  than  of  law."     Per  Erie  C,  of   his    business      by    driving    a    cart 

J.;  Courtis  ».  Blight,  31  L.  J.,  C.  P.  48;  through  a  route   in   another  town,  and 

5    L.   T.    450.    See    also    Sheldon    v.  selling  from  the  cart  to  his  customers  at 

Fletcher,  5  C.  B.  17.  their  houses,    was   held    to  be  the  town 

J                                       In   a   notice    of   action   a   solicitor's  -where  the  shop  was  and  not  where  the 

>                                   "place of  abode"  is  sufficiently  given  by  route    lies.     Palmer    v.    Kelleher,    iiz 

his  business   address.     Roberts  v,  Wif-  Mass.  320. 

r                                   Hams,  5  L.  J.,  M.  C.  23;  2  Cr.,  M.  &  R.  "A  place   of  business"   must  be  un- 

i                                   561.  derstood  to  be  a  place  actually  occupied 

'                                      naoo  of  Burial.— See  Burial,  vol.  2,  either  continually  or  at  regular  periods, 

•  p.  698.  by  a  person  or  his  clerks  or  those  in  his 

Place    of   Business. — Where  a  turn-  employment.     If  business  is  tvansacted 

pike   corporation   liad   a  toll-house   in  at    a    place    occasionally,    but    not    at 

•  one  county  where  it   kept  an   agent  to  stated  periods,  it  cannot   be  termed  "a 

•  collect   the   tolls  and  sell   tickets,  and  place    of   business."       Stephenson    v, 
\                                  where  its  treasurer  sometimes  paid   its  Primrose,  8  Port.   (Ala.)   155;   33  Am. 

employes,  it  was  held,  that  this  was  "an  Dec.  287. 

established  or  usual  place  of  business,"  That  is  not  the  "place  of  business"  of 

in   the   meaning  of  the   Massachusetts  an  indorser,  within    the  rules  relative  to 

'                                   statute   allowing  actions   to  be  brought  serving    notice,    which    has  no  public 

•  in  the  county  where  a  corporation  has  notoriety    as  such,  no  open   or   public 
'                                   "an  established  or  usual  place  of  busi-  business  carried  on   at  it  by  the  party. 

ness."     And  this,  though   the  corpora-  but  only  occasional  employment  by  him 

tion   had   an   office  in  another  county  there,  two  or  three  times   a  week,  in  a 

where    its  business   was   chiefly  trans-  house  occupied  by   another  person,  he 

acted.     Rhodes  v,  Salem  etc.   Corpo-  being  only  engaged  in  setting  up  his  old 

ration,  98  Mass.  95.    See  also  Foreign  business.     Bank  of  Columbia  v.  Law- 

CoRPORATiONS,  vol.  8,  p.  346,  et  seq.  •  rence,  i  Pet.  (U.  S.)  578. 

A  California  statute  required  execu-  The  "place  of  business"  contemplated 
tors,  etc.,  to  publish  a  notice  to  the  by  the  act  giving  permission  to  one  to 
creditors  requiring  them  to  present  bear  arms"  on  his  or  her  own  premises, 
their  claims  to  the  executor,  etc.,  "at  or  at  his  or  her  own  place  of  business," 
the  place  of  his  residence  or  business,"  has  reference  to  some  particular  local- 
to  be  specified  in  the  notice.  Held^  ity,  appropriated  exclusively  to  a  local 
that  the  words  "place  of  his  business"  business,  such  as  the  farm,  store,  shop, 
are  to  be  construed  to  include  the  place  or  dwelling  place.  It  does  not  author- 
where  the  administrator  transacts  the  ize  the  carrying  of  concealed  deadly 
business  of  the  estate,  though  he  may  weapons  in  the  woods  while  hunting 
be  engaged  in  transacting  some  other  stock.  Baird  v.  State,  38  Tex.  599, 
kind  of  business  elsewhere.  Pollinger  See  also  Concealed  Weapons,  vol.  3, 
V,  Manning,  79  Cal.  7.  p.  408. 

Under  the  statutory  provision  in  Neiu  Where  an   insurance    company  had 

York^  that  in  case  no  newspaper  is  pub-  their  head  office   in  H   and   transacted 

lished  in  the  town  where  the  business  business  by  agents  in  K  where  they  re- 
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iltta.  PLACER  CLAIM— PLANTA  Tl 

'LACSB  CLAHL— See  Mines  and  Mining  i 

XAIH. — Sec  note  i. 
'LAHX  SOAO. — See  Turnpikes. 
XAHT. — The   fixtures  and  tools  necessary 
le  or  mechanical  business.* 
'LAVTATIOV,  strictly  speaking,  denotes  a  pla< 
d,  as  ordinarily  used,  is  nearly  synonymous 
les  all  the  land  forming  the  parcel  or  parceh 
farm,  or  even  what  is  worked  by  one  set  of 

■A     applicBtioni      for     iniurancei  ment  raquired  bj^ 

:h  they  forwarded  to  the  head  office  is  one  that  a\a.y  b 

I  which  all  policiei  iuued  ready  for  not  merely  bj  lai 

•trv,  and  the   premiums   were  col-  are   sufficiaiitly 

d  in  K.  It  was  held  that  they  had  a  language  in  whlc 

;e   of  builnc**"  in    K   within  the  v.  Morewood,  5  S 

ling      of    the     Assessment     Act.  As  used   In  Nt 

[ston  V.  Canada  Life    Assur.   Co.,  the  term  is  not   p 

in.  L.  T.  [Ocd.  N.)  44;.  meni  that  omits  i 

Loa  of  Manntketim. — llie  "place  of  aisarj   to     the 

ufacture,"   at  which  "liquori   and  Comri.  v.  Pendei 

3,"  under  former  North  Carolina  Plmlm  ^TP*. — Ai 

Due   acta,  and    "wines"  under  the  quiring  inn-lceep< 

ent  act,  maj  be  »old   without   II-  of  the  hotel  law, 

c  or  tax,  Ib  confined   to  the  distil'  narj   sized  t/pe 

or  to  places  «o  near  as  to  be  used  type.     Porter  -u,  ( 

le  business  of  distilling.'    Sute  v.  %.  Webster*!  □ 

Sienbunt,  98  N.  Car.  683.  er^  etc.  Co.    i;. 

iM  9f  Traat  or  ProSt. — It  was  held  where  it   was  he] 

a    person    employed  mainly    to  goods  in  a  promii 

d  a  public   building    at   night  to  could  not  be  term 

cnt  it*  destruction  or  injury  by  (ire,  of  a  saw  mill,  th( 

not  hold    a  "place  of  tnut  and  attached  to  the  n: 

it"    within    the    meaning    of  the  In    Varmoutb 

tk    Carolina     constitution,    which  D.  647.  it  was  hel 

ides  that  no   person  who  holds  a  part  of  the  "plan 

<e  of  trust  and  profit"   under  the  ness  of  a  wharGnj 

lid  Stales  shall  be   elleible   for  a  FUnl  ftnd  Oeod 

e  office.     Doyle   v.  Raleigh,  89  N.  "plant  and  good  1 

136.      See    generally.     Public  past  the  house  of 

ICEB9.  lease.    Blake  i'.  ^ 

u*  of  Wonhlp. — "A  place  of  wor-  I.  Attorney  Ge 

"  is  constituted  by  the  congregat-  391 ;  Stowe  v.  Da 

nf   numerous  worshippers  thereat  451. 

e  V.  Swink,  4  Dev.  ft  B.  (N.  Car.)  "A  planUUon  i 

,  tivated     chiefly 

le  reading  of  the^ible  at   stated  slaves  or  free,  wh 

t  by  the    teacher    of    a    public  community,  on  I 

0I     to    the     pupils    converts   the  control  of  the  pn 

ol-hou*e  into  a  "place  of  worship"  Webster's   Diet. 

in  the   meaning  of   the   constitu-  r.  Du  Bose,  79  G 

of    Witconiin,    which     declares  held  that  it  was « 

"no  man   shall  be  compelled   to  constitute  a  plant 

.    .    erect   or   support  any.  place  should  be  under  t 

OTShip."     State  v.  District   Board,  prietor  and,  that 

/is.  177.     See  generally  Distukb-  been  under  the  ci 

MiKTiMas,  vol.  5,  p.  711.  but  which  after 

TitiM  lutuunv— The  plain  state-  divided  by  his  » 
18  C.  of  L.— 30                           465 


PL  A  S  TERING—PLA  T—PLA  TE—PLA  V.    B 

Plantation  had  formerly  a  meaning,  which  is  now  obsolet 

J  the  word  "  plant "  was  then  intended,  when  applied  to  a  t 

land,  to  settle  or  to  establish  ;  and  a  plantation,  the  deriva 

planting,  denoted  sometimes  a  colony  and   sometimes  a  f 

cultivated  estate.* 

PLASTEBIKG.— See  note  2. 

FLAT. — A  plat  is  a  subdivision  of  lands  into  lots,  strce 
alleys,  marked  upon  the  earth  and  represented  upon  paper, 

PLATE. — The  term  "  plate  "  is  not  commonly  understi 
embrace  articles  of  ordinary  use,  whatever  may  be  the  m; 
but  only  the  more  pretentious  articles  which  are  displayed 
tables  of  the  wealthy  or  ostentatious,  and  which  are  to  h 
stdered  rather  as  articles  of  luxury  than  as  household  fum 

PLAT. — See  Gaming,  vol.  8,  p.  1033. 

tract*  and  rented  to  different   tenants,  Conn,  loi;  Com.  v.  Roiburj', 

was  no  longer  a  plantation.                 ,  (Mait.)  485. 

The  devise  of   a  "plantation"  will,  it  Jn    the     early    colonial     hit 

■eems,  pass  also  the  stock,  implements,  Maisaciutelts,  the  terms  "plai 

utensils,  etc„  upon  it     Lushington  -v.  "town,"  and  "township"  teem 

Sewell,  I  Sim.   435,   cited  Wms.  Exrs.  been  used    almost   Indlscrimlni 

120(1.  Indicate  a  cluster  or  body  of 

FlanttUon  SnpvllM. — A   Mississippi  dwelling  near  each  other,  upoi 

statute  gave  a  lien  "for  an  advance   of  when   they   became    designate 

money,  purchase  of  supplies,  etc.,   or  name,  certain   powers  were  ci 

other  things  necessary  for  the  cultiva-  by  general  orders  and  laws,  su< 

tion  ot  8  farm   or  plantation."     What  mailage  their  own  prudential  ci 

the  art  means  by  "other  things  neces-  to  elect  deputies,  and  the  like,  > 

sary  for  the  cultivation  ff  a   farm  or  effect  made  them   municipal  < 

plantation"  must    depend     upon     the  tlons.      Com.     v,    Roibury,    i 

usage  and  customa  of  agricultural  pur-  (Mass.)  451,  485. 

suits,  taking  Into   account   the   system  1.  Flaatarlnc. — As  commonh 

of  agriculture.     But  where  the  farmer  stood,  includes  the  work  of  "I, 

has  in  good  faith,  taken  up  the   goods  Intsnt,  vol.  11,  p.  370.     See  al 

on  the  faith  of  the  Hen,  and  it  is  ques-  gins  v.  Lee.  16III.  503;  Wall*  v. 

tioned  whether  this  or  that  article  falls  49  N.  Y.  464. 

within   the  sUtute,   there    should   be  S.  McDaniel  v.  Mace,  47  lo 

evidence   that   the    things  were     not  See  also  Wiihlte  v.  Barr,  67  I 

needed  for  farm  purposes,  or  that  they  Lot.  vol.  13,  p.  1161. 

are  of  such  a  nature  in  themselvesas  to  «.  Hanover  F.  Ins.  Co.  v.  Mar 

be  unfit   for  that    purpose.      When   a  39  Mich.  317,  and   in   that   cas< 

planter    is    indebted   to    laborers   for  held   that   silver  forks,   tea  an 

wages,   and  pays   them   off   in   goods  spoons,  were  not  included  in  tl 

obtained  from  a   merchant,  such  pur-  "plate"  so  as  to   be  excluded 

chase  w»ll  be   protected   by   the   lien,  policy  of  Insurance  by  a  clause 

whether  the  goods  beof  the  class  em-  ing,  "money,  bullion.'jeweis.  pli 

braced  in  the  provisions  ot  the  statute  watches,"  unless  particularly  a] 

or  not.     It  would  be  the  same  as   ad-  In   mUa.—-' Plate,"     will     nc 

vancing  the  money  to  pay   the  hands,  plated   articles   where  the    test 

Herman  t'.  Perkins,  js  Miss.  813.     See  possessed  of  solid  silver  ones, 

generally.  Crops,  vol.  4,  p.  903.  t>.  Ramsbottom,  4  Giff.  aoc. 

FluUUon  Stock.— Cotton   seed  does  In  Field  v.  Peckett,  30  L.  J.  ( 

not  pass   by   a   devise  of   "plantation  19  Bea.  573,  ft  was  held  that  "pi 

stock,"     Purnell    v.   Dudley,  4  Jones  china"  would  carry  snuff  boxes 

£q.  <N.  Car.}303.  silver  and  chjna.      See  furthei 

1.  East   Haven    v.    Hemingway,    7  vile  i>.  Taylor,  31  Bea.  604. 


lABUfG.— See  AcnON,  vol.  i,p.  178;  ASSUMPSIT,  vol.  i,  p. 
Conversion,  vol.  4,  p.  104;  Debt,  vol.  5,  p.  163 ;  Decla- 
)N,  vol.  5,  p.  349;  Demurrer,  vol.  5,  p.  549;  Detinue, 
.  p.  651 :  Equity  Pleading,,  vol.  6,  p.  724:  Parties  to 
3NS:  Replevin;  Trespass;  Trespass  on  the  Case; 
ER,  and  the  various  titles  and  subtitles  in  the  following 


cading  in  Oeneral,  469. 

DeSnltian,  469. 

Tktary  of  PUading  at  Com- 

man  Lavj,  469. 
Pleading  al  Common  Law  Cen- 

trailed     v^ilh      Contintniat 

Systems,  469. 
The  Issue,  470. 
Modes  of  Trial,  470. 
Historical      Devilefmenl      of 

Pleading  at    Common  Lavi, 

47a. 
a.  From     Sarlieit     Times     to 

Reign  of  Bdvi.  I,  47a. 
i.  From    Bd-Bi.  I  to  Htnry   VI, 

c.  From  Henry    VI  to   4 -t  S 

Anne,^'7$. 

d.  From  4<tS  Anne  to  Hilary 

Rules,  475. 

e.  From   Hilary  Ritlts  to  ISSS, 

477- 
/.  Rules  of  18SS,  tal- 
leadinc  in    thi    United    Stalea, 


a.  Several  Actions  and  Sferial 

Pleas,  479. 
S,  Several    Actions    and    No 

special  Pleas,  485. 


d.  Code  Pleading — One  Form 
of  Action  end  No  Special 
Pleas,  488. 

leading  Undet  Codei,  491. 
Cod*    Pleading  as   a   System, 

49t. 
The     Consecutive     Pteadingt, 

myrke  Complaint,  494. 

(1)   Essentials  of  M«  Com- 
plaint. 494. 
(a)    T»e  Title,  V)^. 
(*)    The  Statement,  494. 
(c)   Several    Causes    of 


f  Traverse  oi 


(I)   Cam 


•■  495- 


of  Ac- 


tion to  be  Sep- 
arately Staled, 
I         40. 
Id)   Complaint  for  Li- 
bel and  Slander, 
496- 
(.)  Prayer  for   Relief 
or     Demand     of 
yudgment,  496. 
if)    Verification,  ^c^u 
b.  Demurrer.  496. 

(I)  Grounds    of  Demurrer, 

496. 
(J)   General  Rules,  ^^. 

(3)  Demurrer  to  Reply,  ^gj. 

(4)  Demurrer     to    Ansv/er, 

497- 
e.   The   Ansv/er,  4 
(I)  By  Wayo, 

(3)  By  Way  of  Avoidance, 
498. 

(3)  By    Way    of   Counter- 

claim, 49S. 

(4)  Several  Defenses,  499. 

(5)  Partial  Defenses,  ^f^ 
d.   The  Reply,  499. 

3,  Rules  of  Form  Prescribed  by 

Ike  Code,  499. 
B.  Certainly,  499. 
(I)  Place,  vjf^ 
(3)  Time,sao. 
(3)  Value,  ^OO. 
'(4)  Subordinate 

Certainty.  5OO. 

b.  Pleading  Title,  joo. 

c.  Consistency,  500. 

d.  Materiality,  ^ot. 
a.  Singleness,  501. 
/.  Directness,   m». 

g.  Pleading  BuceptionM    and 

Provisos,  JO  J. 
h.  Miscellaneous  Rules,  501. 

4.  Sanction   of  Rnlas   of  Plead- 

ing Other  Than   Demurrer, 

JM. 

-  For 
For 
and    Scandalous     Matter, 

:.  Far  Frivolous  Pleadings,  503. 
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{3)   Common  Sar,  S7S-  (See  Intirprbtation,  vol. 

(4)   JVew   AsfigvmeMt,  S77-  ".  P- S"?)- 584- 

5.  ConiUitncy,  579.  VI.  Motion*  BaBcd  Upon  the  Plead- 
a.  ReftignaHcy,  579.  ing»,  584. 

4.  Defarturt,  579.  I.  In  A  rrett  ef   yudgmeal    {See 

6.  Technical Reqmisiles,  lit.  Judgment,  vol.  11,  p.  58), 584. 
a.  Conformity te Prtctdent,l%\.  a.  Aider  by  Verdict  (See 
h.  Commencemtula  and  Conr/M-  Amendmbmt,    Verdict), 

«V»^,  s8i.  584- 

e.  Pleading  According  to  Legal  %.  yadgmenl  Non  Obstante  Vert- 

Bffect,  583.  dido    (See    Judgment,  voL 

d.   Order  ef  Pleas,  tS^.  13,  p,  38;  Vehbict),  584. 

t.  Conilruction     of   PUadimgt  3.  Ref  leader,  584. 

I  pLUonia  nr  Oxhzbal  * — 1.  Definition. — Pleading  is  the  stating 
■\  a  logical  and  legal  form  the  facts  which  constitute  the  plaintiff's 
ause  of  action  or  the  defendant's  ground  of  defense;  it  is  the 
simal  mode  of  alleging  that  on  the  record  which  constitutes  the 
upport  or  the  defense  of  the  party  in  evidence.*  The  alternate 
tatements  of  claim  and  of  defense  are  called  the  pleadings.' 
'he  law  of  pleading  deals  both  with  the  matter  which  the  plead- 
igs  must  contain  and  with  the  form  in  which  that  matter  must 
e  set  forth.  It  is,  as  appears  from  the  definition,  a  part  of  the 
iw  of  procedure,  and,  as  such,  is  a  branch  of  remedial  law, 

8.  Theory  of  Pleading:  <tt  Common  Law. — The  law  of  pleading 
as  for  its  foundation  this  proposition,  that  every  dispute  between 
[lan  and  man,  no  matter  how  complicated  its  nature  is,  may, 
levertheless,  be  resolved  into  its  elements  and  be  shown  to  spring 
rom  a  single  point  of  fact  or  law  as  to  which  the  parties  are  at 
ariance.  The  object  of  a  system  of  pleading  is  to  unearth  this 
iisputed  point  from  the  mass  of  unimportant  detaiLs  which  usually 
urround  it,  and  to  present  it  to  the  court  for  decision. 

3.  Pleading  at  Common  Lav  Contraited  with  Continental  Syitemi. — 
rhe  method  adopted  by  the  common  law  for  attaining  this  end 
liffers  in  many  essential  particulars  from  the  general  course  of  all 
ither  judicatures.  Under  systems  other  than  the  English,  the 
tarties  are  allowed  to  make  their  statements  at  large,  and  with  no 
■icw  to  the  extrication  of  the  precise  question  in  controversy, 
rhe  difTerent  statements  are  then  examined  with  care,  in  order 
hat  undisputed  and  irrelevant  matter  may  be  sifted  out.  This 
:xaniination,  in  the  ease  of  some  judicatures,  is  made  privately 
ly  each  of  the  parties  for  himself,  as  a.  necessary  preliminary  to 
he  adjustment  of  his  evidence.  In  others,  the  point  for  decision 
s  selected  by  the  court,  or  its  oflicer,  in  advance  of  the  trial.  By 
he  common  law,  however,  the  parties  are  obliged  so  to  plead  as 

1.  ThU  article  deals  with  pleading  at  erence  to  the  object  which  the  syitem 

ommon   law   on]/.     For  pleading  in  contemplatei,  as  the  entering  upon  the 

'quit]',  see  Equity  Pleadings,  vol.  6,  record  of  alternate  allcKations  of  claim 

>.  714.  and  defense  bj  plaintiff  and  defendant, 

1.  Bouvier's  Law  Diet.  which  allegations  are  so  developed  aa 

1.  Pleadhig  maj  be  defined  with  ref-  to  arrive  uUimatelj  at  a  material  point 
4tl8 
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to  evolve  some  disputed  question  by  the  effect  of  their  own  alter- 
nate allegations,  and  to  agree  upon  this  question  so  evolved  as  the 
point  for  decision  in  the  cause.* 

4..  The  Iisue. — This  specific  point  or  matter  affirmed  on  the  one 
side  and  denied  on  the  other  is  called  the  issue — the  exitus,  or 
outcome  of  the  pleadings.*  The  issue  may  be  a  question  either 
of  fact  or  of  law.  If  the  parties  are  agreed  as  to  the  facts,  and 
are  at  variance  only  as  to  the  law  applicable  to  them,  the  issue  is 
decided  by  the  court  alone.  If  the  facts  are  disputed,  the  parties 
have  recourse  to  some  one  of  the  various  modes  of  trial  which 
are  known  to  the  common  law. 

6.  Model  of  TriaL — These  modes  of  trial  are  seven  in  number :  The 

trial  by  the  record,  by  certificate,  by  witnesses,  by  inspection,  by 

.  wager  of  battle,  by  wager  of  law,  and  by  jury.  The  first  is  the  appro- 

I  priate  form  of  trial  when  the  existence  of  a  record  is  affirmed  on  one 

side  and  denied  on  the  other,  upon  an  issue  of  nul  tiel  record.^ 
The  trial  by  certificate  is  of  rare  occurrence  in  modern  times,  be- 
ing almost  entirely  confined  to  the  issue  of  ne  ungues  accoupU  en 
\  total  matrimonie.^    This  form  of  issue  can  arise  only  in  dower ;  it 
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of  fact  or  law  affirmed  by  one  party  point  which  is  affirmed  on  one  side 
and  denied  by  the  other.  and  denied  on  the  other^  they  are  then 
Obviously  each  of  the  pleadings  said  to  be  at  issue.''  Hale's  Analysis, 
must  contain  the  elements  of  a  good  §L;  3  Blackst.Com.  313.  ''An  issue  is, 
syllogism.  Usually  the  major  premise  when  both  the  parties  join  upon  some- 
consists  of  the  statement  of  a  legal  what  that  they  refer  unto  a  trial,  to 
principle;  the  minor  contains  the  mat-  make  an  end  of  the  plea"  (f.  c,  suit). 
ters  of  fact  in  the  particular  case,  and  Finch's  Law,  bk.  4,  ch.  35,  p.  396,  ed. 
**  the  conclusion  is  the  legal  inference  1759. 

resulting    from    the  law  and   fact  to-        $.  Co.  Litt.,  117,  b;  Br.  Trials,  pi.  4a 

gether,  as  they  appear  in   the  prem-  This  issue  is  the  proper  one  when  the 

ises."     See   Gould,   Princ.   Plead.  (5th  question  is  as  to  what  has  judicially 

ed.),  §  8.  taken    place    in    a    superior  court  of 

1.  Abridged  from  Stephen  on  Plead-  record.  When  the  court  is  one  not  of 
ing  (Heard,  9th  Am.  ed.),  i2^jetseq;  q,  record  the  issue  should  l>e  upon  the 
v.,  for  a  discussion  of  this  peculiarity  fact  of  whether  or  not  the  proceeding 
of  English  law.  took  place.     Dyson  v.  Wood,  3  B.  K 

2.  Stephen  on  Plead.  24.  Coke  de-  C.  449;  Steph.  rl.,  102  (note).  By  the 
fines  the  issue  as  follows:  "  Issue-^  Rules  of  Court  of  Hilary  Term,  4  Wm. 
exitus — a  single,  certain  and  material  IV,  a  party  pleading  the  judgment  of 
point  issuing  out  of  the  allegations  another  court  must  state  in  the  margin 
or  pleas  of  the  plaintiff  and  defend-  of  the  plea,  its  date,  and  the  number  of 
ant,  consisting  regularly  upon  an  the  roll,  or  the  plaintiff  will  be  at  lib- 
affirmative  and  negative,  to  be  tried  erty  to  sign  judgment;  and  on 
by  twelve  men."  Bract.  268  a.  This  certificate  of  its  being  falsely  stated, 
definition  applies  only  to  issues  of  fact,  judgment  may  also  be  signed.  A 
and,  among  issues  of  fact,  to  such  similar  regulation  had  already  been 
only  as  were  triable  by  a  jury.  It  is  made  in  regard  to  judgments  of  the 
therefore  defective.  A  similar  objec-  same  court,  i  Tidd  363;  Steph.  PI., 
tion  applies  to  the  definition  by  Heath,  102  (note). 

C.  J. :  *'That  point  of  matter  depend-         4.  BLACKSTONK(bk.  3,  333)  mentions 

fng  in  suit,  whereon  the  parties  join,  six  cases   in  which   this  form  of  trial 

and  put  their  cause  to  the  trial  of  the  was  proper:  (i).  When  the  question  is, 

jury."     Heath's   Maxims,   ch.   4*    Sir  whether  A  was  with  the  king  and  his 

M.    Hale,  followed  by    Mr.   Justice  army  out  of  the  realm,  the  trial  by  the 

Blackstone,    says  :    "  When   in    the  certificate  of  the  mareschall  of  the  host 

course    of    pleading  they  come  to   a  is  appropriate.     (2).  If,  to  avoid  out- 
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is  not  allowed  in  personal  actions.*  The  trial  by  witnesses  is,  at 
the  common  law,  applicable  or\Iy  to  a  very  few  issues ;  but  it  is  the 
only  form  of  trial  which  is  known  to  the  civil  law.*  It  is  the 
proper  form  of  trial  when,  tb  a  widow's  writ  of  dower,  the  tenant 
pleads  that  the  husband  is  alive.' 

The  trial  by  inspection  or  examination  occurred  when  the 
judges,  upon  the  testimony  of  their  own  sense,  were  able  to  de- 
cide the  point  in  dispute.*  This  mode  of  trial  seems  to  have 
been  incidentally  swept  away  in  England  in  the  demolition  of 
real  actions.^  The  wager  of  battle  was  an  appeal  to  arms,  and 
proceeded  upon  the  theory  that  Heaven  would  give  the  victory 
to  him  who  had  the  right.^  It  was  confined,  as  faf  as  civil  ac- 
tions are  concerned,  to  issue  joined  in  a  writ  of  right, ''  the  last  and 
most  solerx^n  decision  of  real  property.**^  It  was  abolished  by  stat- 
ute.* Wager  of  law  was  a  method  of  deciding  the  issue  by  per- 
mitting the  defendant  to  swear  to  the  truth  of  his  defense.     He 

Uwry,   the  allegation   is  that  the  de-  be  proved  in  all  caeet  by  two  wiin^toea 

fendant  was  bejond  the  seas  impris-  at  least. 

oned  in  a  foreign  town  under  English        C  As,  for  example,  in  a  suit  to  reverse 

dominion  («.  ^.,  Calais,  Bordeaux),  the  a  fine  because  the  cognizor  ^as  a  minor, 

fact  may  be  proved  by  the  certificate  where  a  writ  issued  to  the  sheriff  com- 

of  the  captain  or  mayor.  (3).  Customs  manding  hkn  to  constrain  the  party  to 

of  London  are  proved  by  the  certificate  appear  that  the  justices  might  determine 

of  mayor  and  aldermen.     (4).  To  de-  by  the  view    of  his  body   whether  he 

termine  whether  or  not  A  is  a  citizen  was  of  full  age  or  not.     If  they  were  in 

of  London, recourse  is  had  to  the sher-  doubt,  proofs  were  taken;    the  infant 

iflTs  certificate.    (5).  Matters  of  ecclesi-  was  examined  on  his  voirtdire^  or  his 

astical  jurisdiction    are  tried   by  the  mother     or     god -father    was    sworn, 

bishop's   certificate,   as   marriage,   ex-  Blaclist.,  bl(.  3,  332.     See  also  9  Rep. 

communication,  general  (but  not  spe-  31  and  2  Roll.  Abr.  573.    The  words  of 

cial)    bastardy.     General    bastardy  is  the  writ,  whence   the   trial  derived  its 

where  the  child   is  a  bastard  by  both  name  were:  *''' Ut per aspectum  corporis 

the  canon  and   the  common   law   (as  sui  constarepoterit  fusticiariis  Hostris^ 

where   there   is  no  subsequent   inter-  si praedictus  Aysitplene  aetatis  necne^'* 
marriage  of  parents) ;  special  bastardy        6.  Steph.  PI.  77  (note), 
is  where  the  child  is  a  bastard  by  the        6.  Blackst.  bk.  3,  337.  For  a  learned 

common  law  and  not  by  the  canon — as  and  exhaustive  account  of  the  wager  of 

where  the  parents  subsequently  inter-  law  and  wager  of  battle/see  the  essays 


marry.  It  was  deemed  improper  in 
the  latter  case  that  the  bishop's  certi- 
ficate should  be  admitted  to  prove  a 
fact  which  was  regarded  differently  in 


on  these  subjects  in**Superstitionand 
Force,"  by  Henry  C.  Lea,  Philadelphia. 
See  also  ^*The  Older  Modes  of  Trial" 
by  Prof.  J.  B;  Thayer,   Harvard   Law 


the  two  jurisdictions.     (6).  Matters  of  Rev.,  vol.  5,  p.  45.     This  ^article  con 

custom   and    practice    of    courts    are  tains   an  account   of  the  obsolete  trial 

proved,  in  general,  by  the  certificate  of  by  Ordeal, 

the  proper  officer.  7.  Blackst.,   bk.   3,   338,   q.  v.,  for  a 

1.  II  Hen.  IV,  78,  cited  in  Bac.  Ab.  detailed  account  of' the  trial. 

Bastardy.'   Jones*    case.   Comb.    473;  8.  «;9  Geo.  Ill,  ch.  46.     This   statute 


Machell  v.  Garrett,  3  Salk.  64;  12  Mod. 
276;  Vin.,  tit  Baron  and  Feme  (D.  b) 

39. 
a.  Blackst.,  bk.  3,  336. 


was  passed  in  consequence  of  the  de- 
fendant's having  waged  his  battle  in 
Ashford  v,  Thornton,  i  B.  &  Aid.  405. 
It  is  said  in  the  Mirror  (ch.  3,  ^  33)  that 


J.  Finch    (Law,   433)    declares   that  wager  of  battle  is  allowable  on  the  au- 

this  is  the  only  instance  of  its  use  at  thority  of  the  single  combat   between 

the   common    law.     Lord    Coke    (i  David  and  Goliath.     Pope  Nicholas  I, 

Inst  6)  mentions   a   few  other   cases,  however,  in  dll  seriousness,  decides  that 

and  remarks  that  the  affirmative  must  this    reasoning    is  fallacious.     Decret., 
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brought  eleven  compurgators  with  him  into  court  who  swore  that 
they  bcHeved  that  he  spoke  the  truth  ;  and  the  oaths  of  the 
twelve  were  as  conclusive  against  the  plaintiff  as.  a  verdict  would 
have  been.*  .  This  method  of  trial  also  has  been  abolished  in  Eng- 
land by  statute.*  The  seventh,  and  by  far  the  most  important 
mode  of  trial,  is  the  trial  by  jury,  called  also  the  trial  per  pais,  or 
by  the  country.  It  is  on  account  of  the  peculiar  characteristics 
of  the  trial  by  jury  that  the  system  of  pleading  at  common  law  is 
what  it  is ;  and  many  of  the  rules  which  have  been  criticised  as 
most  technical  and  artificial,  prove  to  be  both  logical  and  sound 
.when  considered  in  relation  to  the  tribunal  for  whose  guidance 
they  were  framed.*  Trial  by  jury  is,  with  the  exception  of  the 
trial  by  the  record,  the  only  form  of  trial  in  use  in  the  Vjiited 
States,^ 

6.  Historical  Sketch  of  the  Development  of  Common  Law  Pleading— 
a.  From  Earliest  Times  to  R^ign  of  Edward  I.— Pleading 

in  the  earliest  times  of  which  there  are  records  was  an  oral  alterca- 
tion conducted  in  open  court  by  the  parties  or  their  counsel.*  This 
practice  prevailed  not  only  in  E?tglafid  but  in  all  the  ^2ix\y  European 
judicatures .•     Prior  to  the  reign  of  Edward   I,  English  pleading 


pt.  2,  caus.  2,  qu.  5  ch.  22;  Blackst.,  bk. 
3. 338.  ' 

1.  See  Blackst.,  bk.  3,  343. 

a.  3  &    4  W.  IV,  ch.  42,   §   13.    The 
right  to  wage  law  in  debt  on  a  simple 
-  contract  was  insisted  on  as  late  as  the 
case  of  Rex  v,  Williams,  2  B.  &  C.  538. 
The  defendant  waged  his   law  and  ap- 
plied  to  the  court  to  fix  the  number  of 
compurgators.     This  the  court  declined 
to  do,  not  wishing  to  revive  the  obsolete 
trial,  but  left  the  defendant  to  the  ad- 
vice of  his  counsel,  intimating  that  the 
plaintiff  would  be  heard  if  he  chose  to 
object  to  the  number  selected.     The  de- 
fendant  prepared  to  bring  eleven  com- 
purgators, but  the  plaintiff  abandoned 
the   action.     See    Bary  v.  Robinson,  i 
Bos.  &  Pul.  New  Rep.  297;  Blackst.,  bk. 
3. 341   (Chitty's  notes).    ' 

3.  "I  consider  the  system  of  special 
pleading  which  prevails  in  the  laws  of 
Mngland  to  be  founded  upon  and  to  be 
adapted  to,  the  peculiar  mode  of  trial 
established  in  this  country — the  trial  by 
jury — and  that  its  object  is  to  bring  the 
case,  before  trial,  to  a  simple,  and  as  far 
as  practicable,  a  single  question  of  fact; 
whereby,  not  only  the  duties  of  the  jury 
may  be  more  easily  and  conveniently 
discharged,  but  the  expense  to  be  incur- 
red by  the  suitors  may  be  rendered  as 
small  as  possible.  And  experience  has 
abundantly  proved  that  both  these  ob- 
jects are  better  attained,  where  the  is- 
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sues  and  matter  of  fact  to  be  tried  arc 
narrowed  and  brought  to  a  point,  by  the 
previous  proceedings  and  pleadings  on 
the  record,  than  where  the  matter  is  left 
at  large  to  be  established  by  proof, 
either  by  the  plaintiff  in  the  mainte*- 
nance  of  his  action  or  by  the  defendant 
in  resisting  the  claim  m'ade  upon  him." 
Per  Lord  Tenterden  in  Selby  v. 
Bardons,  3  B.  &  Ad.  x6. 

4.  See  Gould  Prin.  of  Plead.  312,  n.  3, 
to  the  effect  that  while  certain  facts  arc 
provable  by  certificate  {e.  g.^  the  fact  of 
marriage),  yet  it  does  not  appear  that 
the  issue  upon  such  fact  ever  concludes 
to  the  certificate.     In  the  State  of  Con- 
neciicuty  any  issue  in  fact  in  a  civil  case 
may,  by  the  agreement  of  both  parties, 
be   tried   by    the  court.     When  this  is 
done  the  agreement  must  be  suggested 
in  the  conclusion  of  the  plea  which  tend- 
ers   issue   in   the   following  way:    "Of 
this    the   said   C    D  by  agreement  puts 
himself  upon  the   court;"  or,  "this  the 
said  A  B,  by  agreement,  prays  may  be 
inquired    of   by    the    court.'^    Sec  also 
Jury    and    Jury    Trial,  vol.  12,  p. 
318;  Trial. 

5.  Steph.  Plead.  (9th  Am.  ed.)  23;  3 
Reeves  61,  n.  {h), 

6.  Thus  it  appears  from  Muratori,  as 
cited  in  note  7  of  appendix  to  Steph. 
Plead.  (9th  Am.  ed.),  that  the  pleadings 
among  the  Lombards  were  not  submit- 
ted to  the  court  in  writing,  but  were  de- 
livered  orally    in   the   presence   of  the 
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ns  to  have  been  in  a  crude  and  inartificial  state.'  The  funda< 
ital  object  seems  to  have  been  to  require  each  party  so  to  state 
case  as  to  enable  the  adversary  to  judge  of  its  nature  and  frame 
answer  thereto*     This  system,  which  tended  to  the  extrica, 

of  the  point  in  dispute,  was  early  known  as  proceeding  to 
e,'  but  before  the  reign  above  referred  to  there  is  no  record  of 
definite  rule  or  regulation  which  controlled  the  allegations  of 
pleaders.*  The  work  of  Bracton,  while  professing  in  one  of 
larts"  to  deal  with  pleading  in  detail,  is  applicable  rather  to  the 
I  than  to  the  common  law  on  that  subject,*  and  does  not  ne- 
itate  a  modification  of  the  foregoing  statement.  It  seems  clear, 
■ever,  thai  this  work  is  a  witness  to  the  increasing  attention 
ch  the  courts  were  paying  to  procedure,  and  it  makes  it  pos- 
:  to  understand  the  marked  development  which  took  place 
r  the  reign  of  Edward  I. 

From  Edward  I  to  Henry  VI.' — From  this  time  the 
ks  contain  evidence  that  the  judges  began  to  formulate  and 
jrce  rules  of  statement  which  embodied  principles  of  long 
iding  not  before  put  into  exact  language,  as  well  as  those  then 
ounced  for  the  first  time.'  To  arrive  at  an  issue  became  "not 
1  the  constant  effect,  but  the  professed  aim  and  object  of  plead- 

e.     MuraL  Script  Rer.  Ital.,  vol.  I.  Plead.  (9th    Am.   ed.).     Thus   Bracton 

he  uime  effect  i«  Stephen's  citation  uie*  tertos  derived   Irom  the  c<v)!  law 

Heineccius   (lib.,  tit.  4,  4    1^6.),  which  havenoexact  Engllthequivalent, 

regard  to  pleading  among  the  Ger-  and  heeives  precedents  which  are  them- 

tribcs  in  general.  selves  defective  in  point  of  form — judeed 

I  to  the  emplojment  of  pleaders  or  by   the   later   standard — as  containing 

catea,  a   practice  which  dates  from  neither  a  denial  nor  a  confession. 

■  times,  see  Steph.  Plead,  (gth  Am.  AvtIiorltlaB.— The  authorities  for  the 

App.,  note  (8).  state  of  pleading  prior  to  the  reign  of 

Steph.  Plead.  (9th  Am.  ed.)  App.,  Edward  i    are  GlanvUle's  treatise  (lime 

(3S).  of   Henry   II).  Bracton'a    Work  (time 

i Reeves  6t,  n.  (a).  of    Henry   III),   and    the    Placltorum 

lanvilte   (lib.  6,  ch.  43)  leads  ua  Abbrevlatlo    which    contains    extracts 

le  inference  that  the  aystem  waa  in  from  the  records  from  the  time  of  Rich- 

t  in   the  retgn  of  Henry  II.     And  ard  I. 

|Reeves6i,n.{*).  The  term  "issue"  t.  This  reign  Is  taken  as  an  epoch  in 

rs   in   the   very   beginning  of  the  accordance  with   the   view  of  Mr.  Ste- 

r   Books  (Year  Book  1,  Edw.  II,  f.  phcn,  who  considers  himself  justified  in 

and  it  there  appears  to  l>e  a  t«rm  In  dating  the  scientific  development  of  the 

mon  use.  system  from  this  time  on  account  of  the 

Steph.  Plead,  (gth  Am.  ed.)  App..  Imperfection  llhich    preceded  and  the 

i}^),  ciling  Glan.,  lib.   11,  ch.  14,  relative  perfection  which  immediately 

t  m  the  reign  of  John  there  are  ei-  followed  it. 

les  of  pleas  which  neither  traverse  ■.  Steph.   Plead,    [gth   Am,  ed.)  1^3. 

confess   and   avoid,  and   of  others  These  rules,  it  Is  Instructive  to  notice, 

:h  but  a  few  years  later  would  have  were  rules  of  court,  "judge-made  law," 

I  held  bad    lor   duplicity.     "In  the  not   statutory   enactments ;  and   It  has 

t  reign,"  says  Mr,  Stephen  (Steph.  been  a  feature  of  the  history  of  pleading 

d.,  gth  Am,  ed„  App.  note  34)  "the  that  jurists  in  al!  ages  have  considered 

:  or  argumentativeness  appears  to  it  safer  to  leave  the  regulation  of  the 

:  been  common,"  pleadings  to  the  judges  than  to  impose 

De  Ezceptionibus,  Bract.  400  a.  upon  them  the  restrictions  of   a  statute. 

See  for  a   full  discussion    of   this  Ci>*i/ar«  the  Hilary  Rules,  4  Wm.  IV, 

ect,   note    (35)   of   App.  to  Steph.  the  Orders  of  Court  of  1SS3,  and  such 
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ing."*  The  requisites  of  a  good  issue  were  investigated  and  de- 
termined upon,  and  rules  were  enforced  tending  to  attain  ma- 
teriality and  singleness  in  the  issue,  and  certainty  and  consistency 
in  statement.*  During  the  reign  of  Edward  III,  the  process  of 
development  continued,  and,  especially  during  the  latter  years  of 
that  king  the  pleadings  were  much  more  polished  ;  without  run- 
ning, however,  into  uncertainty,  prolixity  or  obscurity.*  This 
seems  to  confirm  the  view*  that  during  this  reign  it  became  the 
practice  to  draw  up  the  declaration  and  pleas  out  of  court.  The 
putting  of  the  pleadings  into  writing  prepared  the  way  for  the  re- 
finement and  subtlety  which  characterized  this  branch  of  the  law 
in  later  times,  though  at  first  it  operated  only  to  bring  the  matter 

provisions  as  are  contained  in  the  Del-         Mr.   Reeves    is    loth   to   admit  that 

aware  Rev.  Stat.    See  infra,  p.  481.  such  a  change  was   introduced  at  this 

1.  Steph.  Plead.  (9th  Am.  ed.)  128.  time,  and  he  cites  in  confirmation  the 

8.  In  the  Year  Book,  3    Edw.  II  59,  reports  for  the   reign   which   state  the 

is  found  the   distinction  between  issues  cases  in  the  same   manner  as  when  the 

in  law  and  issues  in  fact,  and  the  very  allegations  were  confessedly  oral.     His 

terms  themselves;  and  in  Year  Book  21  valuable  note  on  the  characteristics  oi 

Edw.   IV    35»  is  found   a  definition  of  oral  pleading  is  here  given  in   full:  ''It 

issue — I.  e^  ''"Exitus  idem  est  quod  finis  is  most  important  to  bear  in  mind  that 

sive  determinatio  flaciti^  during  this  age,  as  the  pleading  was  only 

Qrowth  of  Technicality. — "In  the  reign  oral,  upon  any  objection  taken  at  the 
of  Edward   II,"  says  Mr.  Reeves  (vol.  bar  by   reason  of  demurrer,  the  other 
3,  p.   62,  note),  "pleading  was   already  party  could  at  once  discuss  it,  and.  if  he 
beginning  to  be  perverted  by  niceties  saw  any  ground  for  it,  demand  his  plead- 
and  formalities  which  had  no  practical  ing;  and  it  was  only  if  both  parties  in- 
utility.   Thus,  for  instance,  the  objection  sisted  on  the  point — one  on  his  pleading 
as  to  negative  pregnant,  as  when  a  man  and   the  other  on  his   objection — that 
pleaded  that  a  house  was  not  burnt  by  they  remained   in  judgment,  as  it  was 
his  negligence,  he  was  met  by  the  stupid  called,  and  even  then,  before  judgment, 
quibble  that  this  might  mean  that  the  either  party  could   withdraw  his  plead- 
house  was  not  burnt  at  all;  and  so,  in  ing    (Bellewe's  Cases,   temp.    Rich.  II, 
the  senseless  jargon  of  the  age,  it  was  fol.  131).     It  was  only  when  the  parties 
*'a  negative  pregnant  with  an  aflirma-  remained  in  judgment  that  the  demur- 
tive,"   and    "ambiguous"    and   so-forth  rer   was    entered   (Keilway   81).     It  is 
(Year    Book,   7    Edw.   II   213,226;  28  evident,   therefore,    that    the    rules    of 
Hen.  VI  7),  an  objection  which,  in  af-  pleading  might  well,  under  such  a  sys- 
ter   ages,  delighted  the  souls  of  pedantic  tern,  be  safely  enforced,   for  the  judg- 
lawyers    of    the    Coke    school    (Slade  ment  could    never   be   given  upon  the 
Drake   Hob.   231),  but  was  as   far  re-  pleading  unless  it  was  really  material, 
moved  from  plain  sense  as  it  is  possible  The    author,    following    Gilbert,    sup- 
to  conceive."     But  it  would   seem  that  poses    that    the    ancient    practice  was 
the  doctrine   of   negatives  pregnant  is  changed  in  this  reign,  but  it  appears  by 
not  necessarily  a  quibble.     In  the  case  the  case  from  Bellewe's  Reports  that  it 
suggested  by  Mr.  Reevei,  it  is  well  to  was  not  so;  and  all  through  the  Year 
remember  that  such  a  plea  would  have  Books  of  this  and  ensuing   reigns  there 
been   sustained    at    the  trial    by    proof,  is  no  trace  of  any  alteration  in  the  prac- 
either  that  the  defendant  did  not  in  fact  tice,  but  pleading  went  on  orally  at  the 
burn   or   that  he  had  used   reasonable  bar,  either  party  amending  ufK>n  any 
care.     Granted    that    duplicity   in   the  objection  made,  if  he  elected  so  to  do  at 
issue  was  objectionable,  the  doctrine  of  the  time,  and  if  ever  pleadings  were  put 
negatives  pregnant  was  a  necessity.     It  into   writing  it  could   onlj*  have  been 
was  a  single  averment   pregnant  with  when  the  parties   either  'remained    in 
duplicity.  judgment'  on  demurrer,  or,  on  the  other 

8.  Sir    Matthew    Hale,    Hist.    Com.  hand,  when  they  had  ^pleaded  to  issue,' 

Law  173.  and,  of  course,  the  record  was  made  up 

4.  See  Gilbert's  Origin  of  the  King's  for  nisi  prius. 
Bench,  ^asstm,  "It  would  indeed  have  been  idle  to  re- 
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before  the  court  with  precision.*  In  this  reign  the  French,  which 
had  been  theretofore  used  in  the  pleadings,  was  displaced  by  Eng- 
lish,  and  they  have  ever  since  been  conducted  in  the  mother 
tongue.'  At  this  time,  too,  the  first  of  the  several  statutes  of 
jeofails  was  enacted.' 

c.  From  Henry  VI  to  4  &  5  Anne. — It  was,  however, 
during  the  latter  part  of  the  reign  of  I^enry  VI  and  the  reign  of 
Edward  IV  that  the  science  of  pleading  attained  jts  full  propor- 
tions. It  became,  in  the  words  of  Littleton,  '*  one  of  the  most 
honorable,  laudable  and  profitable  things  in  the  law  to  have  the 
science  of  well-pleading  in  actions,  real  and  personal/'^  A  l^rge 
part  of  the  time  of  the  judges  was  devoted  to  the  scrutinizing  of 
the  form  of  pleadings,  and  the  result  of  this  was  that  the  reigns 
of  these  kings  saw  the  science  of  pleading  established  upon  the 
basis  which  endured  until  our  own  times.  The  forms  then  de- 
termined upon  became  the  precedents  for  future  ages,  ''and  the 
rules  and  maxims  of  pleading  now  settled  have  governed  ever 
since  in  our  courts.'*'^  Change  and  development  marked  the  years 
that  followed,  and  important  statutes,  such  as  27  Eliz.®  modified 
the  law,  but  no  radical  change  occurred  until  the  reign  of  Queen 
Anne,  when  the  permission  to  plead  several  pleas  revolutionized 
the  entire  system. 

d.  From  4  &  5  Anne  to  the  Hilary  Rules. — From  what 

has  already  been  said  it  is  clear  that  the  essence  of  the  system  of 
pleading  ts  the  extrication  of  a  single  and  material  issue.  Any 
measure  which  tended  to  negative  the  theory  that  every  transac- 
tion can,  for  the  purposes  of  Judicial  investigation,  be  reduced  to 
a  single  disputed  point  was  a  measure  calculated  to  overturn  the 
system  of  pleading  and  not  to  develop  it.  Such  a  measure  was 
the  statute  of  4  Anne,  ch.  16  which  permitted  the  defendant  to 
plead  as  many  several  matters  as  he  saw  fit,  the  leave  of  the  court 

duce  the  pleadings  to  writing  until  they  Their  cumulative  effect  is  that  neither 

were  finally  settled,  either  on  a  demur-  after  verdict,  nor  judgment  by  confes- 

rer  or  on  issue  of  fact,  the  pleading  be-  sion,  nil  dicit^  or  non  sum   informatus 

ing  undoubtedly   oral,  in   the  first  in-  can  the  judgment  be  arrested  or  reversed 

stance,  all  through  the  Year  Books,  up*  for  any  defect  in  form.     Steph.  Plead, 

to  the  reign  of  Henry  VIIL     But  no  (9th  Am.  ed.)  149.   ' 

doubt  when  the  parties  had  agreed  as  to  4,  ^^Et  sache  mon  fih^  que  est   un  des 

their   pleadings,  the  prothonotaries  en-  plus  honorables  laudables  et  profitables 

tered  then  [them]  of  record,  and  to  that  choses  en  nostre  ley^  de  aver  le  science 

end  required  each  party  to  present  his  du    bien  pleader    en   actions   reals   et 

pleading  in  writing.'*     3  Reeves  392,  n.  fersonels ;  et  pur  ceo,  jeo  toy  counsaile 

(a).  especialement  de  metter  ton  courage  et 

1.  Sec  3  Reeves  293.  cure  de  ceo  apprender^^     Litt.  Ten.,  ^ 

2.  36  Eidw.  Ill,  St.  i,ch.  15.     Latin, 


however,  continued  to  be  used  for  en- 
rolment until  4  Geo.  II,  ch.  26. 


534. 

5.  3  Reeves  578.  It  follows,  there- 
fore, that  the  student  of  pleading  must 
I.  14  Edw.  Ill,  ch.  6.  The  others  are  pursue  his  investigations  with  especial 
9  Hen.  V,  ch.  4:  4  Hen.  VI,  ch.  3;  8  Hen.  reference  to  the  cases  determined  dur- 
vl, ch.  II,  15;  32  Hen. y III,  ch.  30;  18  ing  this  and  the  subsequent  periods. 
Eliz.,eh.  14*  aijac.  i,ch.  13;  16&  i7Car.  6.27  Eliz.  ch.  5,  ^  i.  Defects  in 
II,ch.8;  4tt  5  Anne,ch.  16;  9  Anne,  ch.  form  to  be  taken  advantage  of  only  on 
3o;  5  Geo.  I,  ch.  13;  3  Black.  Com.  407.    special  demurrer. 
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ad  and  obtained,  and 
as  there  were  pleas  fil 
iry  of  pleading  becom 
;ourts  to  adapt  the  old 
things— efforts  whicl 
he  ultimate  remodeli 
ication  of  counts  and 
nixed  evil.  Instances 
1  counts  and  special  p 
'  happened  that  all  of 
nse.  The  cost  of  litij 
:gard  be  had  only  to  t 
as  a  feature  even  won 
combination  of  coun 
ge  and  jury  in  a  stal 
vas  productive  .of  com 
of  justice.  The  scop 
had  been  greatly  exte 
ractice  to  give  in  evi 
:h  operated  by  confe; 
:ed  upon  the  record  ii 
1  party  to  prepare  hir 
;  conceivably  bear  upc 
oof  was  the  most  con; 
L  law  suit  was  in  this  v 
rred  to.*  Such  a  stat 
I  in  Eni^land  this  revis 
s  of  4  William  IV. 

was  really  the  death-  1 
loctrine   of   pleading  as    | 

ong  time,  and  possibly 
iger  even  in  the  present     i 

id  the  mode  of  trini,  so 
the  issues  were  simple  -h 
essarilv  underwent  con-  i 
tion  wlien  the  defendant  : 
or  suit  was  authorized  \ 
the  court  to  plead  as 
matters  thereto  as  he  i 
ecessary  for  his  defense,  i 
if  (lemandEn^  the  opin-  | 
ge,  who  superintended  i 
[lie  points  of  law  which  ' 
ng  of  the  facts  at  lar^^e  ' 
special  verdict,  the  de- 
evidence,  some  or  per-  ] 
lich  were  in  use  before  I 
Anne,  increased  very  i 
le  habit  which  was  per-  1 
'  jurisdictions  of  giving  ] 
Iter  in  evidence  under  t 
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e.  From  Hilary  Rules  tq  Rules  of  1883. — These  rules 

sought  to  remedy  the  evils  above  referred  to  principally  by  re- 
stricting the  scope  of  the  general  issue,*  and  by  regulating  the  use 
of  counts  and  pleas.  Their  tendency  was,  therefore,  towards  a  restor- 
ation and  purification  of  the  common  law  system.  It  was  in  no 
sense  a  measure  hostile  to  the  science  of  pleading,  but  rather  a 
step  in  the  development  of  it.*  They , received  interpretation  at 
the  hands  of  various  judges  of  consummate  ability  and  profound 
learning,'  and  this  branch  of  the  law  was  by  them  placed  upon  a 
reas<>nable,  logical  and  scientific  basis.  Changes  were  of  course 
introduced  from  time  to  time,  and  one  of  the  most  notable  of 
these  was  the  abolition  of  special  demurrer  and  the  substitution 
of  a  motion  to  strike  out  or  amend  any  pleading  which  was  '*  so 
framed  as  to  prejudice,  embarrass  or  delay  the  fair  trial  of  the  ac- 
tion."* By  the  Common  Law  Procedure  act  of  1854,  the  courts 
were  authorized  to  entertain  equitable  pleas. 

/.  Rules  of  1883. — These  rules,*  like  those  which  they  super- 
seded, are  intended  to  accomplish  three  principal  objects:  to 
make  each  party  acquainted  with  the  intended  case  of  his  oppon- 
ent, and  thus  to  prevent  surprise  at  the  trial ;  to  save  the  ex- 
pense of  collecting  unnecessary  evidence,  and  to  bring  Ic^l  de- 
fenses more  prominently  forward  on  the  face  of  the  record!*  To 
accomplish  this  result  they  take  ground  far  more  radical  than  that 
of  the  Hilary  Rules,  for  they  have  the  practical  effect  of  doing 
away  with  the  general  issue  in  the  plea.^  It  is  to  be  noted,  how- 
ever, that  in  the  reply,  or  in  any  subsequent  pleading,  the  general 
form  of  traverse  is  permissible,  excepting  to  a  counter-claim  al« 
leged  in  the  plea,  in  which  case  the  reply  must  be  as  specific  as 
the  defense.*  With  a  view  to  dispensing  with  unnecessary  proofs, 

1.  "The  views    taken  by    different  vising    the    system,    are    hereinafter 

persons    are    surprisingly    dissimilar,  touched  upon,  but  not  treated  at  length, 

one  set  of  opinions  pointing  to  the  re-  But  see  infra^  this  title.  Pleading^  l/n- 

striction  of  the  general  issue,  and  an-  der  Codes, 

other  to  its  wider  application,  and  to  a  S.  Notably  by  Baron  Parke  in  a 

corresponding  extinguishment  of  spe-  long  line  of  decisions.      ' 

cial  pleading.    It  will  be  found,  how-  4.  15  &  i6  Vict.,  ch.  76,  ^  50-53. 

ever,  on  reference  to  the  written  com-  5.  The  rules  were  principally  con- 

munications     addressed    to    us,    that  tained  in  Order  19  of  the  Rules  of  the 

there  is  a  decided  preponderance  of  au-  Supreme  Court,  18^3,  and  went  into 

thority  in  favor  of  the  former  course.*  operation  on  October  34th  of  that  year. 

Report  of  Commissioners,  App,  Steph.  6.  Abridged  from  Taylor  Evid.  (8th 

Plead.  (9th  Am.  ed.).  Eng.  ed.),  i  299,  ci/iW  the  remarks  of 

8.  It  follows  that  only  an  imperfect  Lord  Abinger  in  Isaac  V.  Farrar,  i 

view  of  the  science  of  common  law  M.  &  W.  65,  in  relation  to  the  object  of 

pleading  is  obtained  if  the  attention  is  the  Hilary  Rules, 

confined  to  the  state  of  the  law  before  7.  See  Taylor  Evid.  (8th  Eng.  ed.), 

the  Hilary  Rules.     For  this  reason  in  ^  303. 

treating  of  the  general  issues  and  their  0.  The  rules  in  substance  provide  for 
scope,  this  article  seeks  to  present  the  a  statement  of  claim,  for  a  statement  of 
condition  of  the  system  as  well  after  defense,  set-off  or  counter-claim,  for  a 
as  before  the  Rules.  •  Subsequent  reply  (if  any),  and  finally,  for  a  joinder 
changes  of  the  law  in  the  United  States  of  issue  on  one  side  or  the  other.  Con- 
in  so  far  at  they  abolish  instead  of  re-  ditions  precedent  are  to  be  distinctly 
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the  rules  provide  that  in  any  pleading,  not  being  a  petition  or 
summons,  all  allegations  of  fact  not  denied,  or  stated  to  be  not 
admitted,  shall  be  taken  to  be  admitted.*  In  short,  the  policy  of 
the  Hilary  Rules  is  indorsed,  and  reform  of  the  system  of  plead- 
ing is  thought  to  be  best  attained  by  still  further  restricting  the 
operation  of  general  traverses  as  distinguished  from  the  American 
plan  of  sacrificing  Special  pleading  to  them. 

IL  Pleading  ih  the  TJkited  Statea— A  system  of  pleading  has 
been  prescribed  for  each  of  the  States  of  the  Union  by  the  re- 
spective legislatures,  and  the  science  of  pleading  at  common  law 
nowhere  exists  in  its  completeness  on  this  side  of  the  Atlantic. 
When  the  laws  of  the  several  States  are  examined,  they  exhibit 
all  manner  of  legislative  experiments  and  devices  for  preparing  a 
cause  for  trial.  In  some  jurisdictions  the  system  adopted  closely 
resembles  that  which  was  developed  at  the  common  law.  •  In 
others,  the  resemblance  may  still  be  traced,  but  it  is  more  faint; 
while  in  others  (and  this  class  includes  a  majority  of  the  jurisdic- 
tions), the  legislatures  have  declared  their  independence  of  the 
common  law,  and  have  established  a  system  that  is  radically  differ- 
ent. The  division  of  the  subject  of  pleading  in  the  Uftited  States 
thus  suggested  is,  therefore,  into  Common  Law  Pleading  Modi- 
fied, and  Code  Pleading.  ' 

1.  Classification  of  States. — A  further  classification  of  the  States 
may  be  made  by  noting  in  each  case  the  presence  or  absence  of 
one  or  both  of  the  following  elements:  (i)  The  survival  of  a  dis- 
tinction between  forms  of  action ;  and  (2)  the  existence  of  a  right 
to  plead  pleas  other  than  the  general  issue  or  an  answer.  Thus, 
four  possible  combinations  are  obtained,  and  each  combination 
will  be  found  represented  by  one  State  or  more. 

(i)  Where  there  exists  more  than  one  form  of  civil  action,  and 
where  special  pleas  are  (to  some  extent)  permitted.  This  class  most 


)\ 


specified    by   etther   party.     It  is   not  ing  adversely  alleged,  and  such  joinder 

sufficient  for  the  statement  of  defense  operates  as  a  denial  of  all  material  facts. 

to  deny  the  grounds  of  claim  generally,  But     although     this    course    may    be 

but  each   party  must  deal  specifically  adopted,  yet    each   party   may   at  his 

with  each  disputed  allegation  of  fact,  option  traverse   generally   or  specially 

and   either    party    must    raise    in    his  or   confess   and   avoid.     For   the   rest, 

pleading  all  matter  which   shows  that  brevity  is  enjoined,   and  pleaders  are 

the   action    (or  counter-claim)   is   not  forbidden  to  insert  in  their  pleadings, 

maintainable,  or  that  the  transaction  is  mere  matters  of  evidence.     See  Taylor 

void  or  voidable  by  the  common  law  or  Evid.  (8th  Eng.  ed.)  ^  299,  et  seg.;  Har- 

by  statute,  and  all  matter  of  defense  or  ris   v.   Gamble,  L.   R.,  7  Ch.  D.  877; 

reply  which  would  otherwise  be  apt  to  Rutter  v.  Tregent,  L.  R.,    12   Ch.  D. 

operate    as   surprise    or  to   raise   new  758;   Earp  v.   Henderson,  L.  H.,  3  Ch. 

issues — as  fraud,  the  bar  of  the  statute,  Div.   254;   Hall  v.  Eve,  L.  R.,   4  Ch. 

release,  payment,  performance,  and  the  Div.  341;   Heap  v.  Marris,  L.  R.,  2  Q^ 

Statute   of  Frauds.     New   assignment  B.  D.  630;  Philipps  v.  Philipps,  L.  R., 

is  abolished,  and   its  object  is  accom-  4   Q^  B.    D.    127.     For   plea   of  "Not 


plished  by  amendment  or  reply.  Sub- 
ject to  the  preceding,  the  plaintiff  in 
the  reply  and  each  party  subsequently, 
may  join  issue  generally  on  the  plead - 


Guilty  by  Statute,"  see   Taylor   Evid. 
(8th  Eng.  ed.),  ^311  et  seq. 
1.  Tildesley  v.   Harper,  48  L.  J.,  Ch. 

495- 
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>ely  resembles  the  ancient  system,  although  many  of  the  dis- 
:tive  features  of  that  system  have  passed  away.  It  includes 
itte.  New  Hampshire,  Vermont,  Rhode  Island,  New  Jersey,  Del- 
ire,  Maryland,Virginia,  West  Virginia,  Florida,  Alabama,  Ten- 
xee,  Mississippi,  and  the  Territory  of  New  Mexico. 
z)  Where  there  exists  more  than  one  form  of  ciyil  action,  but 
:re  special  pleas  kre  not  permitted.  This  class  is  represented 
Massachusetts  and  Pennsylvania.^ 

3)  Where  only  one  form  of  civil  action  exists  but  where  special 
as  are  permitted.     This  class  includes  Georgia  and'  Texas. 

4)  Where  only  one  form  of  civ'l  action  exists  and  where  special 
IS  are  nSt  permitted.  This  class  comprises  New  York,  Con- 
ricut.  North  Carolina,  South  Carolina,  Ohio,  Indiana,  Kentucky, 
isouri,  Wisconsin,  Iowa,  Minnesota,  A  rkansas,  Kansas,  Nebraska, 
orado,  Oregon,  California,  and  the  Territories  of  Arizona  and 

.4.  ■     I 

"he  systems  in  force  in  the  first  three  groups  exhibit  common 
pleading  modified.  The  system  adopted  by  the  States  in  the 
group  is  the  system  treated  separately  in  this  article  asPLEAD- 
.  UNDER  Codes.* 

.  Oommon  Law  Pleadinff  Modified. — a.  Several  Actions  and 
:ciAL  Pleas. — Where  there  exjsts  more  than  one  form  of  civil 
on,  and  where  special  pleas  are  to  some  extent  permitted.' 
'4aine.*  The  various  actions  exist  in  Maine,  but  the  distinction 
ween  trespass  and  case  has  been  abolished.  "  The  general  issue 
/  be  pleaded  in  all  cases,  and  a  brief  statement  of  special  mat- 
Df  defense,  or  a  special  plea,  or  double  pleas  in  bar,  may  be  filed. 
:  plaintiff  may  join  a  general'issue  and  may  file  a  counter  brief 
ement.  The  defendant  may  file  a  general  demurrer  to  the 
laration ;  and  at  any  subsequent  stage  of  the  pleadings  either 
ty  may  demur,  but  no  motion  in  arrest  of  judgment  in  a  civil 
on  can  be  entertained.  Where  the  declaration  contains  a  good 
nt,  and  also  bad  ones,  and  no  written  objection  is  made  before 
case  goes  to  the  jury,  a  general  verdict  cannot  be  set  aside  on 
t  of  error. 

lew  Hampshire.^  The  various  forms  of  action  are  in  existence, 
the  pleadings  retain  their  ancient  names.  Certainty  to  com- 
1  intent  only  is  required,  and  will  render  all  pleadings  sufficient. 

Thii  Sut«  might  be  placed  In  the  aug^reited  In  the  text.    The  paragnph 

group,  since  the  defendant  In  aa-  devoted  to  each  State  la  a  lummarj'  of 

p»it    maj   plead    payment,    set-olf  the   lawt   relating   to    pleading  ■«   set 

the    bar     of    the     statute.       But  forth  In   the  Revised   Statutes   of  the 

>fr   ia   not    a    common    law    plea,  .  reapcctive  Stales.    The  annua!  or  bien- 

payment     and     the    statute    are  nlal   lawa    subsequent   to   the   revision 

I     atereotypcd     forms     that    Ihey  have   In   each   case   been  examined  to 

itlj   come  wltbinthe  spirit  of  the  January  lat,  1891. 

lion.  4.  Maint  Revised  Statutes,  18S1,  tit. 

See  to/ra,  this  title,  P/RA^f's^  Un-  9,4  \,ttitq. 

Godet.  B.  NtTu  Hamfsiire  General   Lawa, 

The   States    foUow   In   the   order  1&78,  pp.  509,  518,576. 
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No  special  plea  is  required  in  a  civil  action,^  but  any  defense,  in- 
cluding set-off,  may,  as  a  rule,  be  proved  under  the  general  issue, 
upon  a  brief  statement  thereof  being  filed  in  such  time  as  the 
court  may.  order.  The  defendant  may,  however,  plead  specially 
if  he  so  desire,  and  it  is  provided*  that  in  actions  against  tenants 
any  defense  which  may  bring  the  title  of  the  premises  in  question 
must  be  specially  pleaded.  Evidence  of  it  is  not  admissible  un- 
der the  general  issue.  When  the  defendant  in  any  case  pleads 
one  or  more  special  pleas,  the  plaintiff  may  file  as  many  several 
replications  as  the  case  requires.  It  is  further  provided  that 
wherever  to  an  action  on  a  bill  of  exchange,  draft  or  promissory 
note,  a  total  want  or  failure  of  consideration  would  be  a  defense, 
the  defendant  may,  upon  filing  a  brief  statement  thereof  with  his 
plea,  prove  a  partial  want  or  failure  of  consideration  in  reduction 
of  the  damages. 

Vermont^  The  distinction  between  the  forms  of  action  sur- 
vives, and  the  pleadings  retain  their  names  as  at  common  law. 
The  defendant  may  plead  the  general  issue  in  all  cases,  with  notice 
of  special  matter.  In  default  of  such  notice,  no  evidence  of 
special  matter  will  be  received.  Defects  in  form  can  be  reached 
only  on  special  demurrer;  and  no  writ,  declaration,  return,  pro- 
cess, judgment,  or  other  proceeding  in  civil  causes  shall  be  abated, 
arrested,  quashed,  or  reversed  for  any  defect  or  want  of  form. 

The  party  against  whom  matter  is  specially  pleaded  in  confes- 
sion and  avoidance,  in  answer  to  matter  by  him  antecedently  al- 
leged, may,  by  a  general  form  of  denial,  traverse  and  put  in  issue 
all  the  material  facts  so  pleaded.  It  is  further  provided  that  in 
actions  upon  written  instruments  between  the  original  parties,  a 
defendant  may,  by  plea  or  notice,  set  up  a  partial  failure  of  con- 
sideration, and  judgment  shall  be  rendered  for  the  sum  found 
due.  Defenses  arising  in  a  suit  after  its  commencement  may  be 
pleaded  as  of  right  at  the  next  term  of  the  court,  or,  by  leave  of 
the  court,  at  a  subsequent  time.* 

Rhode  IslandJ^  In  this  State  the  distinction  between  the  various 
forms  of  action  is  retained.  The  defendant  in  any  action,  and 
the  plaintiff  in  replevin,  may,  with  the  leave  of  the  court,  plead 
as  many  matters  as  he  shall  think  necessary  to  his  defense ;  and, 
with  like  leave,  the  plaintiff  may  file  as  many  replications  to  the 

1.  Except  a  plea  of  title  to  real  estate  that  the  dollar  mark  was  no  part  of  the 

to  actions  in  police  and  justice  courts,  English  language  within  the  meaning 

eh.  227,  ^  3.  of  the  statute.     Clark  v.  Stoughton,  18 

8.  Ch.  250,  ^  II.  Vt.   50;   44  Am.   Dec.   361.    See  also 

8.    Vermont   Revised   Laws,   1880,  J  State  v,  Clark,  44  Vt  637,  where  the 

906,  et  seq,  court,    after    argument,    decides  that 

4.  Section  691  of  the  Revised   Laws  there  is  no   duplicity  in  a  complaint 

provides   that  the  pleadings   shall  be  which   charges   that  an  act  was   done 

in  the  English  language.   Accordingly  "on  the  4th   day  of  Ngvember,  1871" 

the  supreme  court  decided  that  a  dec-  without  specifying  whether  the  era  is 

laration  in  assumpsit  was  demurrable,  or  is  not  the  Christian  era.  " 

which  stated  the  amount  of  a  note  in  5.  Rhode   Island^    Public    Stafutes, 

this  way  :  —  **  $226.17" — on  the  ground  1882,  pp.  578,  et  seq, 
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lea  or  pleas  as  he  deems  proper.  It  is  provided  that  in  actions 
ir  libel  or  slander,  truth  may  be  proved  under  the  general  issue, 
pon  the  filing,  with  the  plea,  of  a  written  notice  that  such  is  the 
efense.  And  a  plea  of  payment  is  declared  to  be  a  bar  to  an 
:tion  of  debt  on  a  bond,  even  if  the  payment  was  not  made 
rictly  according' to  the  defeasance  with  respect  to  time  and 
lace. 

New  Jersey.^  In  this  State  the  declaration  retains  its  name,  and 
leadings  subsequent  to  the  plea  are  permitted  when  necessary, 
.n  affidavit  is  required  to  be  filed  with  every  demurrer  or  plea,  to  , 
le  effect  that  no  delay  is  intended,  and  that  the  defendant  has  a 
ist  and  legal  defense  to  the  action.*  Under  this  section  it  has 
een  decided  that  in  a  suit  on  a  contract  against  joint  promisors 
le  affidavit  of  one  is  a  compliance  with  the  statute.*  So  also  a 
ilatory  plea  must  be  supported  by  affidavit. 

Several  pleas  are  permitted  to  the  defendant,  and  a  similar  lati- 
ide  isextended  to  the  plaintiff  in  replevin,  but  the  plaintiff  may 
;quire  a  specification  of  the  defenses  to  be  set  up  under  the 
enerat  issue ;  and  the  defendant  may  plead  the  general  issue  and 
ive  notice  of  special  matter,*  If  the  defendant  adopts  the  lat- 
;r  course,  the  plaintiff,  under  his  reply,  is  confined  to  matters  of 
kfidence  in  denial,  unless  he  too  gives  notice  of  special  matter  of 
radance.  And  the  plaintiff,  with  leave  of  court,  may  "reply 
ouble "  to  the  plea  or  subsequent  pleading;  and  the  defendant, 
ith  leave  of  court,  may  plead  several  pleas  to  the  replication, 
tc'  Express  color  is  declared  unnecessary ;  likewise  the  special 
■averse ;  but  the  use  of  a  special  traverse  has  been  subsequently 
pproved.*  Pleadings  puis  darrein  continuance  are  pleadable  by 
ermission  of  the  court. 

It  is  further  provided  that  no  pleading  shall  be  deemed  insuffi- 
ient  for  any  defect  which  theretofore  could  have  been  objected 
)  only  on  special  demurrer.'  Where  there  are  issues  jji  fact  as 
ell  as  issues  in  law  the  latter  shall  be  determined  first. 

Delaware.^  In  this  State  the  legislature  left  the  modification 
t  the  rules  of  pleading  in  the  hands  of  the  judges,  with  the  proviso 
lat  no  rule  adopted  by  them  shall  have  the  eflect  of  depriving 
ly  person  of  the  power  of  pleading  the  general  issue,  and  of  giv- 
ig  the  special  matter  in  evidence,  "in  any  case  where  such  power 
,  or  shall  be  given  by  act  of  the  General  Assembly."    This  stat. 

1.  ffew   Jersey   Btatutet  revited   to        T.  Act  of   1S55,  th.it  would  geero  to 

136.  have  refnitated  the  old^neral  demur- 

t.  Municipal   Corporations  «re   «■  rer,  Its   opernHon   being   restricted  to 

rpted  from  this  rule.     Act  Pebruaij  matters  of  substance.     But,  bj'  the  act 

■th,  1S86.  of  188]   upon  demand   the   partj  de- 

I.  Slack  *.  Reeder,  30  N.  J.  L.  348.  murring    Is    compellable    to    furnish 

A.  ComfarethervXtlaPeMiiaylvamia.  specifications   of  the   grounds  of  de- 

B.  Act  of  1885.  murrer. 
•.  HcWllliam*  v.  King,  3a  N.  ].  L. 
•    See  infra,  ^.^i^ 

a  c.  of  L.-31  4 
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seal,  may  be  united  in  the  same  action  ;  and  counts  in  trespass  and 
case  may  be  joined  when  they  relate  to  the  same  subject-matter. 
The  declaration  is  known  as  the  complaint.  Demurrers  are  al- 
lowed only  for  errors  in  substance,  which  the  party  demurring 
must  specify;  and  if  a  demurrer  is  overruled,  the  party  demurring 
may  plead  over  and,  on  appeal, assign  the  action  of  the  court  as 
error,  unless,  indeed,  he  has  subsequently  had  the  benefit  sought 
by  the  demurrer  upon  the  trial  of  other  equivalent  issues. 
Pleas  are  sufficient  if  a  material  issue  can  be  taken  on  them.  The 
defendant  may  plead  more  pleas  than  one,  and  if  he  does  not  rely 
solely  on  a  denial  of  the  plaintiff's  cause  of  action,  must  plead  spec- 
ially the  matter  of  defense.  It  is  further  provided  that  in  all  ac- 
tions for  defamation,  or  for  injuries  to  the  person,  or  to  real  or  per- 
sonal property,  the  general  issue  shall  be  not  guilty  which  shall 
put  in  issue  all  the  material  allegations  of  the  complaint.  In  all 
other  actions,  the  general  issue  is  an  averment  that  the  allega- 
tions of  the  complaint  are  untrue,  and,  except  as  may  beothen^'ise 
provided,  puts  in  issue  only  the  truth  of  such  allegations.  Pleas 
of  tender  are  sanctioned,  and  also  pleas  of  recoupment  and 
set-off,  except  in  the  case  of  negotiable  paper.  Pleas  since  the 
last  continuance  do  not  operate  as  a  waiver  of  prior  pleas. 
The  plaintiff  may  file  one  or  more  replications — either  by  way  of 
traverse  or  in  confession  and  avoidance,  and  subsequent  plead- 
ings are  governed  by  the  same  principles  as  those  already  men- 
tioned. 

Tennessee,^  All  contracts  may  be  sued  for  in  the  same  form  of 
action,  and  wrongs  and  injuries  to  person  or  property  where 
money  damages  are  demanded  may  be  redressed  by  "an  action  on 
the  facts  of  the  case."  The  same  rule  holds  in  penal  actions. 
Counts  in  tort  and  contract  may  be  joined.  Replevin,  detinue, 
ejectment,  forcible  entry  and  detainer  may  be  brought.  Surplus- 
age is  to  be  avoided,  and  double,  prolix  and  frivolous  pleadings 
may  be  stricken  out ;  but  any  pleading  is  declared  to  be  sufficient 
if  it  is  good  in  substance  and  is  certain  to  common  intent.  The 
defendant  may  plead  in  abatement,  or  he  may  demur  or  answer 
by  pleading  as  many  pleas  as  he  has  real  grounds  of  defense.  A 
plea  since  the  last  continuance  is  not  a  waiver  of  prior  pleas.  De- 
murrers are  allowed  only  for  substantial  defects,  but  all  demurrers 
must  state  the  objection  relied  on.  If  overruled,  the  action  of  the 
court  may  be  reviewed  on  error  even  after  pleading  over.  A  plea 
equivalent  to  the  general  issue  is  permitted  in  all  cases ;  but  no- 
tice of  the  real  defense  is  required  even  where,  before  the  code,  the 
matter  could  have  been  proved  under  the  general  issue.  If,  how- 
ever, he  so  desires,  the  defendant  may  plead  specially  either  in 
confession  and  avoidance  or  by  way  of  set-off  or  tender.  To  a 
plea  containing  new  matter  the  plaintiff  may  demur  or  reply, 
cither  by  way  of  traverse  or  by  confession  and  avoidance,    ror 

1.  Tennessee^  Code,  2884,  ^$  3440  et  seq,  and  3593  etseg, 
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:  shown  he  may  have  more  than  one  replication ;  and 
rcil  principle  that  matter  not  denied  by  a  subsequent  \ 
be  taken  as  admitted. 

'■■ssissippiy  The  distinction  between  the  various  forms  o 
ves,  but  formal  objections  to  the  pleadings  are  not  tob 
declaration  shall  contain  a  statement  of  the  facts  in  c 
:oncise  language,  and  to  jt  the  defendant  may  demur 
-  he  may  plead  several  pleas  in  abatement  or  several 
following  pleas  in  bar  may  in  proper,  cases  be  pleade 
;e— either  singly  or  two  or  more  together :  The  gener 
il  of  the  debt  or  contract  sued  on,  tender  in  whole  or 
te  of  limitations,  set-oft,  pUne  administravit,  infant 
.accord and  satisfaction,  release,  not  guilty, a  denial  of  pi 
erty  in  the  thing  injured,  leave  and  license,  duress,  jow 
ine,  performance,  justification  in  libel,  slander  and  oi 
,  and  any  other  pleas  which  by  law  are  allowed)  to  be 
:her.  But  under  the  plea  of  not  guilty  in  libel,  slar 
and  battery  and  false  imprisonment,  the  defendant  nr 
idence  matter  in  mitigation  of  damages,  notwithstani 
have  pleaded  a  justification.     If,  however,  thedefenc 

0  prove  affirmative  matter  under  the  general  issue  (i 
^  by  law  such  matter  is  admissible  under  that  plea),  1 
notice  to  the  plaintiff  of  such  matter.  And  it  is  to  h 
upon  condition  of  giving  notice  of  special  matter  tc 
,ry,  the  defendant  in  all  cases  may  plead  the  genera 
iswer  to  the  plea,  the  plaintiff  may,  by  leave  of  co 
al  replications,  surrejoinders,  etc. ;  and  at  each  sub 

:  the  defendant  may  plead  as  many  several  matter: 
isary  to  his  defense,  upon  affidavit  to  that  effect.  1 
and  special  traverses  are  not  necessary  in  any  case ; 
il  defense  required  in  a  plea,  and  allegations  of  actio\ 
(vecludi  non  are  unnecessary. 

rritory  of  Neua  Mexico^  The  distinction  between  tl; 
tion  exists,  and  it  is  prescribed  by  statute  that  pi 
be  according  to  the  forms  and  rules  of  the  comm 
lission  is,  however,  extended  to  both  parties  to  plead  < 
ers  as  they  think  proper;  and  pleas  of  set-off  and  c 

1  are  sanctioned.  When  formal  objections  arc  sustair 
Co  amend  is  granted  freely. 

Several  Actions  and  No  Special  Pleas.— Whe 
s  more  than  one  form  of  civil  action,  but  where  speci 
ot  permitted. 

zssachusetts*  There  are  three  divisions  of  personal 
itract,  including  assumpsit,  covenant  and  debt,  exi 
Ities ;  tort,  including  trespass,  case,  trover,  and  all  ad 
Ities;    and,    finally,    replevin.     Declarations    in    th 

1.  Miishiiffi  Revised  Code,  tSSo,  44  1516,  it  teg. 

I.  ^tTti  Menico  Compiled  Laws,  1884,  f  J  19071  tt  leq. 

S.  MatittckttttM  Public  Statutes,  1883,  pp.  964,  atzeq. 
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tituting  the  cause  of  action,'  and  a  demand  of  the  judgment 
hich  the  plaintiff  supposes  himself  entitled.*  The  defendant 
either  demur  or  answer.  He  may  adopt  the  former  course 
le  or  more  df  the  following  objections  appear  upon  the  face 
le  complaint:  (i)  Lack  of  jurisdiction  of  the  person  or  sub- 
matter;'  (2)  lack  of  legal  capacity  in  the  plaintiff  to  sue;* 
the  pendency  of  another  action;*  (4)  misjoinder  of  parties 
itiff  or  a  defect  in  parties  defendant  ;•  (5)  improper  joinder  of 
es  of  action ;'  (6)  the  failure  of  the  complaint  to  state  facts 
:ient  to  constitute  a  cause  of  action.*  The  demurrer  must 
ify  the  grounds  of  objection,  and  it  may  be  pointed  at  the  whole 
plaint  or  to  one  or  more  separate  causes  of  action  stated 
;in ;  and  in  the  latter  case  the  defendant  may  answer  the  por- 
i  not  demurred  to.  The  answer,  which  may  be  to  the  whole 
part  of  the  complaint,  must  contain  a  specific  denial  of  each 
:rial  allegation  of  the  complaint  controverted  by  the  defend- 
'  or  a  statement  of  new  matter  constituting  a  defense,'^  or  a 
ment  of  counter-claim,  which,  as  being  a  cause  of  action  aris- 
)ut  of  the  contract  or  transaction  set  forth  in  the  complaint  as 


'.)3i;  Dormani'.  Kelliiii,4  Abb.  S.  (N.   Y.)  335;   Newton  v.   Keech,  9 

S.  Y.)  JOJ ;  Murrtj  v.  Church,  1  Hun  <N.  Y.)  361. 

;S'.  Y.)  49;  Stanley  I'.  ChappeU,  «.  Fourth    Nat.    Bank  v.    Scott,  31 

iw.    (N.     Y.)    i3i;     Murray    v.  Hun  iN.  Y,)  304:   Anderton  !■.  WoK, 

rh,  3Thomp.  &C.  (N.   Y.)  i«;  41  Hun  (N.  Y.)  v^i. 

iteel  V.  Garlinghouse,  60    Barb.  T,  Walker    t.    Spencer,    45    N.   Y. 

'-)  338;  Beers  v.  Shannon,  73  N.  Super.  Ct.  71;  Taylor  v.  Metropolitan 

1;  Litchfield  f.  Flint,  104  N.  Y.  etc.R.  Co.,  50  N.  V.  Super.  Ct.  311. 

Bannow  v.   McGrane,  43  N.   Y.  8.  Krenig  t,  Nott.  S  Abb.  Pr.  (N.  Y.) 

-.  517;   Cordier  v.  Thompson,  8  384;  Groeabeeck  i'.  i)un8comb.4i  How. 

(N.  Y.J  17J.     See  also  note  in  18  Pr.  (N.  Y,)  301;   Freeman  v.  Butcher, 

N.  Ca».  (N.  Y.)  101,  15  Abb.  N.  Cas.  (N.  Y.)  432;   Phoenii 

Jurray  v.  Church,  3  Thomp.  &  Bank  v.   Donnell,  40  N.  Y.  410;    Peo- 

.  Y.)  14s;  Degrawf.  Elmore,  to  pie  p.  Crooks.  ^3  N.  Y.  648;  Gray  f. 

1;  Sheridan  i'.  Jackson,  73  N.Y.  Green, 41  Hun"(N.  Y.)  517. 

(owery  Nat.  Bank  v.  Durjear,  56  ».  Meehan  i',  Harlem   Sav.   Bank,  j 

Pr.  (N,  Y.)  43 ;   Mann  v.  More-  Hun  (N.  Y.)  439;   Boomer  i'.  Koon,  6 

5  Sandf.  CN.  Y.)  SS7  %  Woolley  Hun  (N.  Y.)  645 ;   Saltaman  v.  Shults, 

„. — K-     „    n.i„    ^K-     vi Hun  (N.Y.)  356;   Crane  r.  Crane, 

[un(N.  Y.)  309;   Weaver  7'.  Bar- 
,  49  N.  Y,  a86 ;  People  v.  Fields,  e& 

;   Reubens  v.  Ludgate   Hill  S.  N.  Y.  491;  Jones  v.  Ludlum,  74  N.  Y. 

,  ..1  Abb.  N.  Cas,  (N.Y.)  467.  61;   Blair  !•.  Barllett,  75  N.  Y.  iqo  ;  31 

Vaters  v.  Crawford,  1  Thomp.  ft  Am.  Rep,  455;  Baylls  v.  Slimson,  110 

.  Y,)   60a:    Hopkins  v.  Lane,  j  N.   Y.  6ji-,    Powers  v,  Rome  etc.  R. 

N.Y.)  38;   Linden  IT.  Hepburn,  Co.,    j    Thomp.    ft  C.   (N.Y.)   449; 

il.  (N.  Y.)  668;  Durant  r.  Card-  Goodwin  r.  Hirich,  37  N.  Y.  Super, 

a  Abb.  Pr.  {N.  Y.)  44s;  Swart  v.  Ct.  503;  Sherman  v.  Boehm,  i<   Abb. 

iton,35Hun  (N,  Y.i  385.  N.  (jas.  (N.  Y.)  360. 

Vheelock  v.  Lee,  74  N.  Y,  495;  W.  Weaver  t..  Barden,  49  N.  Y.  J86; 

rt  v.  York,  III  N.  Y.  544.  Dubois  v.   Hermance,  56   N.   Y.  673; 

•eople    V.  Metropolitan   Teleph.  Evans  v.  Williams,  60  Barb.  (N.  Y.) 

I  Hun  (N.   Y.)  599;   VanZandt  346;    Pacific   Mail    Steamship   Co.  v. 

in  Zandt,    17  Civ.  Pro.  Rep.  {N.  Irwin,  67  Barb.  (N.  Y.)  177 ;  Wehle  v. 

|8.  Butler,  43  How.  Pr.  (N.  Y.)  < ;  Hum- 

LlUn  V.  Malcolm,  la  Abb.  Pr.,  N.  bert  v.  Abeel,  7  Civ.  Pro.  (N.  Y.)  417. 
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nal  and  the  civil  action.*  A  criminal  action  is  prosecuted  by  the 
people  of  the  State  as  a  party  against  a  person  charged  with  a 
public  offense  for  the  punishment  thereof.*  Every  other  action 
is  a  civil  action.'  The  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  those  actions  and  suits,  have  been 
aboUshed.*  But  where  the  defense  is  based  upon  equitable 
grounds  it  is  often  proper  to  set  forth  the  facts  at  greater 
length  than  would  be  necessary  in  a  case  which  involved 
common  law  principles  only.*  The  codes  regard  the  substance 
and  not  the  form  of  a  pleading,  and  mere  technical  defects 
by  which  neither  party  could  be  prejudiced  have  ceased  to 
be  important.*  But  the  system  of  code  pleading  does  not  ignore 
form,  and  an  ideal  pleading  under  the  code,  just  as  at  com- 
mon law,  is  single,  material,  true,  unambiguous,  consistent  and 
certain  to  common  intent  as  to  time,  place,  person  and  quantity.' 
The  common  law  provided  a  sanction  for  the  rule  prescribing 
these  requisites,  and  the  smallest  breach  as  well  as  the  greatest 
was  punished  on  demurrer  by  an  adverse  judgment.  The  codes 
seek  to  distinguish  between  material  and  immaterial  breaches,  by 
disregarding  the  latter  and  providing  redress  for  the  former  by 
remedial  motions.®  The  common  law  in  early  times  aimed  at  and 
attained  singleness  in  the  issue  and  succeeded  in  narrowing  the 
controversy  in  each  case  down  to  a  single  disputed  point  of  fact 
or  law.®  But  the  statute  of  3  &  4  Anne  marred  the  system  by  per- 
mitting the  defendant  to  raise  as  many  issues  as  he  had  defenses.*® 
Thereafter  the  common  law  rule  prescribing  singleness  was 
limited  in  its  application  to  the  internal  structure  of  each  issue: 
each  issue  must  be  single,  but  there  might  be  many  issues.  The 
codes,  on  the  other  hand,  abandoned  the  theory  of  singleness  in 
both  its  broader  and  narrower  sense,  for,  by  substituting  the 
answ^er  for  the  plea,  they  have  in  effect  abolished  the  issue.  The 
codes,  however,  discourage  duplicity,  using  that  term  in  a  limited 
sense,  by  forbidding  the  joinder  in  one  statement  of  matters  giv- 
•ing  rise  to  several  causes  of  action.  This  is  discountenanced  both 
wdiere  the  statement  seeks   for   a    single    recovery  on   a   double 


Codes  are  given  as  representatives  of 
the  system  of  code  pleading.  The 
other  States  mentioned  as  belonging 
to  the  group  of  "Code  States"  follow 
NeTv  Tork  as  closely  as  does  Connect- 
icut. 

1.  N.  Y.  Code  Civ.  Proc,  §  3335. 

2.  N.  Y.  Code  Civ.  Proc,  %  3336. 

8.  N.  Y.  Code  Civ.  Proc.,  ^  3337. 
The  word  "action"  as  used  in  the  New 
Revision  of  the  Statutes  of  New  York, 
when  applied  to  judicial  proceedings, 
signifies  an  ordinary  prosecution,  in  a 
court  of  justice,  by  a  party  against  an- 
other party,  for  the  enforcement  or 
protection  of  a  right,   the  redress  or 


prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense.  N.  Y.  Code 
Civ.  Proc,  §  3333. 

4.  N.  Y.  Code  Civ.  Proc,  §  3339 

5.  Peck  V,  Newton,  46  Bt^rb.  (N.  Y.) 
173;  Onderdonk  v.  Mott,  34  Barb.  (N. 
Y.)  106. 

6.  Preface  to  Baylies  on  Code  Plead- 
ing. 

7.  Boyce  v.  Brown,  7  Barb.  (N.  Y.) 
80. 

8.  See  infra^  this  title,  Sanction  of 
Rules  of  Pleading, 

9.  See  infra,  this  title,  Singleness. 

10.  See  infra,  this  title,  Several 
Pleas, 
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ind,  and  where  it  seeks  distinct  rec( 
an,* 

ode  pleading  is  indeed  a  new  system 
:r  structure  are  freely  used.  And  i 
f  are  taken  bodily  from  one  system 
imed  in  every  case  that  the  practitioi 
hings  is  familiar  with  the  theory  and 
[  any  single  comprehensive  statement 
:  and  character  of  code  pleading,  it  is 
iding  is  the  system  produced  by  a: 
and  pleading  in  equity,  with  the  con 
cnt  features  of  both  systems.  The 
offspring  of  declaration  and  bill,  hi 
le  the  answer  under  the  codes  combi 
wer  in  equity  with  the  conciseness  o 
fication  of  an  allegation  by  oath,  a  r 
iding  under  most  codes,  is  a  feature  i 
*  but  familiar  enough  in  equity.  1 
e,  resembling  the  common  law  gener 
Istinctly  analogous  to  the  demurrer  i 
lant,  if  his  demurrer  is  overruled,  m; 
demurrer  is  sustained,  the  party  in  : 
1  of  the  court,  plead  anew  or  an 
wed  with  great  liberality  under  the  c< 
ider  may  even  aftiend  within  a  prescri 
leave  of  court.' 

he  whole  system  of  code  pleading  is 
;tical  business-like  methods  against  t! 
of  an  earlier  age.  If  the  pleader  coi 
system  in  accuracy  of  thought  and  e 
iractice  under  the  new,  code  pleading 
J  system.     But  it  is  clear  that,  as  a  s 

Bliss,  Code  Plead,    (aod.  ed.).  S  (3d.  ed.) 

Of  course  a  complaint  or  petition  by  one  % 

contain  as  many  causes  of   action  code   sj 

,e  plaintiS  may  be  able  to   declare  criticisn 

but  the  codes   require   a   separate  text     1b 

distinct  itttiement    In   the    com-  spirit. 

it  of   each  cauee   of   action.  .  See  >.  Sai 

o,  this  title,  Complaint.  ment. 

"It  is  assumed  that  the  student  of  4.  N. 

:ode  is  familiar  with  the  common  In  fin< 


and  equitj  sjstems  of  pleading.  If  tern  of  p 
le  ii  KToping  in  the  dark,  and  logical, 
li  that  Is   oSered   irill   escape   his    the  aboil 


ehension.      Ill  is     knowledge     is  law  and 

led    essential,    not  only    because  cases,  it 

educated  lawyers  must  know  the  be  prepi 

>ry  of  our  jurisprudence,  mutt  live  or  else  t 

ugh,  as  it  were,  and  measure  every  system 

of  its  marreioui  progress,  but  be-  point  at 

e  the  foundation  Idea  of  pleading  stop. 
aot  changed."     BUh,  Code  Plead.        6.  See 
493 
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.  The  common  law  rules  in  regard  to  pleading  title  and 
ority  still  obtain,  and  must  be  observed  with  greatest  care.' 
Several  Causes  of  Action. — The  codes  permit  the  joinder  of 
in  causes  of  action  in. the  same  complaint.  The  provisions 
le  New  York  code  on  this  subject  have  been  adopted,  with 
slight  modification,  in  the  other  code  States,  and  are  therefore 
1  here:  "The  plaintiff  may  unite,  in  the  same  complaint, 
or  more  causes  of  action,  whether  they  are  such  as  were  tor- 
y  denominated  legal  or  equitable,*  or  both,  where  they  are 
ght  to  recover  as  follows;  (i)  Upon  contract,  express  or  im- 
!.■  (2)  For  personal  injuries,  except  libel,  slander,  criminal 
ersation,  or  seduction.*  (3)  For  libel  or  slander.  (4)  For 
ies  to  real  property.'  (5)  Real  property  in  ejectment,  with 
ithout  damages  for  the  withholding  thereof.  (6)  For  injuries 
:rsonal  property,*  (7)  Chattels,  with  or  without  damages  for 
aking  or  detention  thereof.  (8)  Upon  claims  against  a  trus- 
3y  virtue  of  a  contract  or  by  operation  of  law,'  (g)  Upon 
IS  arising  out  of  the  same  transaction,  or  transactions  con- 
:d  with  the  same  subject  of  action,  and  not  included  within 
sf  the  foregoing  subdivisions,*  But  it  must  appear,  on  the 
of  the  complaint,  that  all  the  causes  of  action  so  united  be- 
to  one  of  the  foregoing  subdivisions ;  that  they  are  consistent 
each  other ;  and,  except  as  otherwise  prescribed  by  law,  that 

llcite  It  in  the  prayer  for  relief.  Barb.  (N.  Y.}  369;  Henry  v.  Henry,  17 

orry  ii.  Gay  nor,  31  Ohio  St.  177;  Abb.  (N.Y.)  411. 

1 11.  Tregania.  13  Wis.  471.  B,  Watts   v.   Hilton.  3  Hun  (N.  V.) 

iec    infra,    this    titl«t     Pltading  606.     The    codes    of    California    and 

Ntvada  place   injuries  to  person  and 

rhe  codea  of  Tavia,  Kentucky  and  injuries  to  character  in  distinct  classes. 

•j(U   provide  that  proceedings  in  S,  Rodgers  v.  Rodgers,  11  Barb.  (N. 

I  action  may  be  either  ordinary  or  Y.)  595;  Cleveland  v.  Barrows,  59  Barb. 

bte.    The  plaintiffin  the*e  States  (N.  Y.)  364. 

■ring  equitable  proceedings  wher-  T.  Petrie  v.  Petrie,  7   Lan«.'(N.  Y.) 

he  chancellor  before  the  aode  had  9a;  Sortore   v.  Scott,  6  Lans.  (N.  Y.) 

Iction,  and  nmif^  do  so  where  that  371;  Bi*nel!   v.   Wheeler,  1    Hun  (N. 

iction    was    eiciusive.      Bullitt's  Y.)   333.    The   Missouri  code  subsH- 

Ky,,  44  5,  61;  Gantt's  Dig.  Ark.,  tutes  "party  in  some  representative  ca- 

ii  4453,  4454;  Iowa  Code  of  1873,  pacitv    for  "trustee." 

7.  25o3.  In  Iowa  the  union,  inter  ■,  Tradesmen's  Bank  v.  McFeelev,  6 

s  permitted  of  all  causes  of  action  Barb.  (N,  Y.)  511^   Austin  v.   Monroe, 

re  legal,  and,  i«(«f- Mje,  of  all  that  4  Lani.  (N.  Y.)   67;  Schnltier   v.  Ca- 

ijultable.    The   Indiana   classifi-  hen,  7  Hun  (N.  Y.)  665.     The  codes  of 

I  hat  reference  to  the  similarity  or  Kentucky,    Arkansas,    California  a.ad 

lilarity  of  the  object*  of  the  ac-  Nevada  omit  this  class. 

Til*     Oolorado      OUailfloaUan. — The 

ilappfer  u.  Mortinler,  11  Abb,,  N.  Colorado   Code   recognizes   but    three 

[.  v.)   455;    Booth    V.    Farmers'  classes:  (i)  Actions   may  be  united  for 

,  65  Barb.  CN.  Y.)  457;  Keep  v.  recovery  of  real  property  with  damage*, 

man,  56  N.  Y.   33J;   Walters  v.  rents,  profits,  etc.  (3)  Actions  for  recov- 

nental   In*.  Co.,  5   Hun   (N.Y.)  ery  of  personal  property,  with  damages, 

etc.  (3}  All  actions  for  damages,  wheth- 

^ndertonv.  Hill,  53  Barb.  CN,Y.)  er  for  breach  of  contract  or  lor  Injurle* 

Hoire  V.  Peckham,  10  Barb.  (N.  to  person,  property  or  character.  Colo. 

S56;    Mcintosh   V.   Mcintosh,  13  Code  Civ.  Proc.,  4  70. 
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they  affect  all  the  parties  to  theactibn:^  and  it  must  appear  upon 
the  face  of  the  complaint  that  they  do  not  require  different  places 
of  trial."* 

(i)  Causes  of  Action  to  be  Separately^Stated. — Where  the  com- 
plaint sets  forth  two  or  more  causes  of  action,  the  statement  of 
the  facts  constituting  each  cause  of  action  must  be  separate  and 
numbered.* 

{d^  Complaint  for  Libel  and  Slander. — It  is  a  general  rule,  under 
the  codes,  that  the  plaintiff  in  an  action  for  libel  or  slander  need  not 
state  any  extrinsic  fact  to  show  the  af)plication  to  him  of  the  de- 
famatory matter;  but  if  the  application  is  controverted,  the  plain- 
tiff must  prove  it  at  the  trial.* 

{e)  The  Prayer  for  Relief  or  Demand  of  Judgment, — The  com- 
plaint must  conclude  with  a  demand  of  the  judgment  to  which  the 
plaintiff  supposes  himself  entitled.*  Since  the  court  has  power  to 
grant  any  relief  consistent  with  the  case  made,  it  should  seem  to  be* 
surplusage  to  insert,  in  addition  to  the  specific  demand,  the  famil- 
iar general  prayer  for  relief.*  It  is  to  be  noted  that  if  more  kinds 
of  relief  than  one  are  prayed  for,  they  should  be  consistent.'' 

(/)  Verification, — The  rules  in  regard  to  the  verification  of 
pleadings  by  oath  differ  in  the  several  States.  In  New  York  the 
pleadings  may  or  may  not  be  sworn  to.  But  when  a  pleading  is 
verified,  each  subsequent  pleading,  except  a  demurrer,  must  also 
be  verified.  In  Missouri  and  in  Indiana  no  verification  is  required. 
No  dilatory  defense  can  be  pleaded  unless  it  is  verified.® 

b.  The  Demurrer.— The  only  pleading  on  the  part  of  thede- 
fendant  is  the  demurrer  or  answer.  The  object  of  thd  demurrer 
is,  as  at  common  law,  to  bring  down  judicial  disapproval  upon 
som^  defect  in  the  adversary's  pleading.  But  the  grounds  of  de- 
murrer under  the  codes  are  enumerated  and  defined,  and  the  scope 
of  the  demurrer  is  therefore  greatly  diminished, 

(i)  Grounds  of  Demurrer, — It  is  in  general  the  rule  that  the  de- 
fendant may  demur  to  the  complaint  when  one  or  more  of  the 
following  objections  appear  upon  the  face  of  it:  (i)  That  the 
court  has  not  jurisdiction  of  the  person  of  the  defendant.®  (i\ 
That  the  court  has  not  jurisdiction  of  the  subject  of  theaction.^^ 


1.  Hubbell  V,  Lerch,  58  N.  Y.  237; 
Slisbee  v.  Smith,  60  Barb.  (N.  Y.)  372; 
Haines  v.  Hollister,  64  N.  Y.  i; 
Schnitzer  v,  Cohen,  7  Hun  (N.  Y.)  665. 

2.  N.  Y.  Code   Civ.  Proc,  ^   484. 
Misjoinder. — An   offense  against  the 


offense  against  this  section  is  called  du- 
plicity, as  is  pointed  out  in  the  preced- 
ing note. 

4.  See  N.  Y.  Code  Civ.  Proc.,  §  535. 

5.  N.  Y.  Code  Civ.  Proc.,  ^  481. 

6.  Which  in  olden  times  was  said  to 


rules  laid  down  in  this  section  is  known  be,  in  point  of  efBcacy,  second  only  to 

as  misjoinder.     Misjoinder  is  a  defect  the  Lord's  Prayer, 

in  the  substance  di  the  pleading  as  dis-  7.  See  Bliss  Code  Plead.  (2nd  ed.)>  t 

tinguished  from  the  so-called  duplicity  164. 

under   the  codes — which  consists  in  a  8.  See  N.  Y.  Code  Civ.  Proc.,  §  51^ 

failure   to  state  causes  of  action  sep-  9.  Nones  v.  Ins.  Co.,  5  How.  (N.  Yj 

arately^  and   is   accordingly  a  merely  96;  s.  c,  8  Barb.  (N.  Y.)  541. 

formal  defect.  10.  Hotchkiss  v,  Elting,  36  Barb.  (N. 

8.  N.  Y.  Code  Civ.  Proc.,  J  483.    An  Y.)  38. 
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,)  That  the  plaintifl  has  not  legal  capacity  to  sue.*  (4)  That  , 
lere  is  another  action  pending  between  the  same  parties,  for  the 
ime  cause.*  (5)  That  there  is  a  misjoinder  of  parties  plaintiff.* 
p)  That  there  is  a  defect  of  parties  plaintiff  dx  defendant.*  (7)' 
hat  the  causes  of  action  have  been  improperly  united.'  (8)  That 
le  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
;  action.* 

(2)  General  Rules. — The  demurrer  must  in  all  cases  be  special— 
lat  is,  it  must  specify  the  ground  of  objection.'  The  defendant 
lay  demur  to  the  whole  complaint,  or  he  may  demur  to  one  or 
ore  causes  of  action  and  answer  the  rest.* 

(3)  Demurrer  to  Reply. — The  defendant  may  demur  to  the  reply, 
-  to  a  separate  traverse  to  or  avoidance  of  a  defense  or  counter- 
aim  contained  in  the  reply,  upon  the  ground  that,  upon  the  face 
:  the  pleading,  jt  appears  to  be  insufficient  in  law.* 

(4)  Demurrer  to  Answer. — On  the  other  hand,  the  plaintiff  may 
^mur  for  insufficiency  in  law  apparent  upon  the  face  of  an  answer 
■tting  forth  a  defense  by  way  of  new  matter  or  counter-claim.*** 
hz-New  York  code  gives  the  following  grounds  of  demurrer  in 
le  latter  case:**  (1)  That  the  court  has  not  jurisdiction  of  the 
ibject  thereof.  (2)  That  the  defendant  has  not  legal  capacity 
I  recover  upon  the  same.  (3)  That  there  is  another  action  pend- 
g  between  the  same  parties  for  the  same  cause.  (4)  That  the 
lunter-claim  is  not  one  recognized  by  the  code.  {$)  That  the 
luntor-claim  does  not  state  facts  sufficient, 'to  constitute  a  cause 

action,**  •  A  demurrer  taken  on  any  of  these  grounds  must 
lecify  the  objection  with  particularity. 

It  is  a  general  rule  that  the  demurrer  does  not  go  to  the  relief 
aycd  for,  l?ut  only  to  the  statement  of  the  facts.**  If  the  demurrer 
overruled,  the  party  demurring  should  ask  leave  to  withdraw 

I.  Phoenix  Bank  v.  Donnell,  ^  N.  Intelligible  or  uncertain."    The   lo-aia 

.  410;  Kennedy  v.   Cotton,  18   Barb.  Code   permits  a   demurrer  when   the 

[.  Y.)  59;  Wright  r.  Wright,   54   N.  claim  appears  upon  Its  face  to  be  barred 

.  437.  by  the  statute ;  but  it  does  not  author- 

I.  Burrows  v.  Leonard,  an  How.  { N.  lie  a  *lemurrer  for  misjoLnder  of  causes    ' 

)  143 ;     Auburn   Bank   v.   Miller,  5  of  action.     The  bar  of    the  sUtute  is 

iw.  {N.  Y.)  51.  rec6gnized  as  a  ground  ol  demurrer  by 

I.  People  V.  Crooks,  53  N.   Y.  648;  the  Oregon  Code. 

mar  v.  Canaday,  53  N.  Y.  398.  T,  N.  V.  Code  Civ.  Proc.  t,  490. 

L  Groesbeck  v.  Dunscomb,  41  How.  B.  NIcholl  r.  Fash,  59  Barb.  (N.  Y.) 

I.  y.)  30a;   Moore   v.   Hegeman,   6  175;  Matthews  v.  Beach,  8  N.   Y.    173, 

)(N.  Y.)J90.  ».  See  Thomas   v.   Bank,   38   N.   Y. 

"     ■                    "     ■      ■"  Supr.  Ct.  466. 

10.  N.  Y.  Code  Cly.  Proc.,  I,  494.  See 
Armour  v.  Leslie,  39  N.  Y.   Supr.  "' 


353;  Murphy  t^.AIIertoo,  7   Hun   (N. 
■■  Y-)  33s ;  Mackey  v.  Auer.  8   Hun     Y.)  650. 
;.Y.)i8o.  11.  N.  Y.  Code  Civ.  Proc.,  4  49S. 

11.  See  in  general  Armour  v.  Leslie, 

39  N.  Y,   Super.  Ct.   353:  Graham  v. 
wt   Code   CI".    Proc.,  4    488.     The     Dunnigan,  4  Abb.  (N.  V.)  416. 
ih'/ornia  Code  adds  another  ground         t).  Kemp  v.  Mitchell,   19  Ind.   r63; 
lat  the  complaint  is  ambiguous,  un-    Conner  v.  Board  of    Education,    10 
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rrer  and  to  answer  or  reply  ; 

to  the  merits,  and  the  fil 
ted  as  a  withdrawal.*  If  ht 
in  the  overruling  of  the  dei 
low  judgment  to  be  enterec 
all  objection  to  the  ruling,  e 
iction  or  of  the  absence  of  ; 
;  Answfr. — The  answer  of 
;  functions  of  the  plea  at 
,nd  the  statutory  defense  o 
a  general  or  specific  traverse, 
T  as  a  defense  by  way  of  cor 
x)unter-claim  on  which  thed 
;ment. 

*  Way  of  Traverse  or  Denial 
I  or  specific  denial  of  each  m; 
efendant*  or  of  any  knowl 
t  to  form  a  belief.'     The  efl 

scope,  is  to  put  the  case  at 
:he  complaint  not  controver 

allegation  of  new  matter  ir 
epiy.*  must,  for  the  purpost 
Where  a  part  of  the  plaintil 
idmitted  by  the  defendant, 

so  admitted.* 

f  Way  of  Avoidance. — See 
sioN  AND  Avoidance. 
y  Way  of  Counter-claim. — T 
ly  to  diminish  or  defeat  the 
/een  the  same  parties.  Ai 
lould  be  tested  as  if  it  wer 
plaintiff.'**  If  the  counter-c! 

;9;    Hammond   v.    Cockle,   i     (N 

1  Code  Plead,  (ad.  ed.),  ^  417.  Y. 
lering  v.  Telegraph    Co.,  47         ' 

Fisher   v.  Scholte,   30   Iowa,  s» 

fnahip   v,   Hackraan,   48   Mo.  or 

r  the  general   principles  gov-  de 

demurrers,     see     Demurrer  pa 

543  and  EqyiTY  Pleadings,  ca 

:ktT.  Burt,  sHun(N.  Y.)  >8; 
.  Mehrbeck,   5    Hun   (N.  Y.) 
aver  ir.  Barden.  49  N.  Y.  i86; 
Leonard,  46  N.  Y- 688;  Miller     N 
0,1  Abb.,  N.C.fN.  Y.)   470;     Y 
»!..  Hirsch,:l7  N.  Y.  Supr.Ct.     Y 
tentieldv.   Mass.  Mutual    Ins. 
J.  Y.  430.  *' 

•han  -u.  Savings  Bank,  5   Hun 
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Ff's  demand,  the  plaintiff  has  Judgment  for  the  difference ;  but  il  • 
le  counter-claim  equals  or  exceeds  the  demand  in  the  complaint, 
dgment  must  be  for  the  defendant.* 

(4)  Several  Defenses. — While  before  the,  codes  the  defendant 
as  required  to  plead  a  separate  pleafor  each  defense  that  he  had, 
ider  the  codes  he  can  set  up  all  defenses  that  he  may  have  in 
s  single  answer.  This  permission  extends  to  the  case  in  which 
le  defendant  has  several  counter-claims.*  The  several  defenses 
ust  be  separately  stated,  and  they  must  refer  to  the  cause  of 
tion  which  they  are  intended  to  answer. 

(5)  Partial  Defenses. — Provided  its  character  is  distinctly  stated, 
partial  defense  is  permitted.'  It  is  generally  provided  by  the 
ides  that  this  class  of  defenses  includes  matters  which  tend  to 
itigate  damages  in  actions  for  breach  of  promise  to  marry,  for 
juries  to  the  person,  and  for  injuries-to  property.* 

d.  The  Reply. — Where  the  answer  contains  a  counter-claim, 
le  plaintiff,  if  he  does  not  demur,  may  reply  to  the  counter- 
aim.  The  reply  must  contain  a  general  or  specific  denial  of 
ich  material  aJlegation  of  the  counter-claim  controverted  by  the 
aintiff,  or  of  any  knowledge  or  information  thereof  sufficient  to 
rm  a  belief;  and  it  may  set  forth  in  ordinary  and  concise  Ian- 
lage,  without  repetition,  new  matter  not  inconsistent  with  the 
implaint  constituting  a  defense  to  the  counter-claim.'  If  the 
iswer  contains  new  matter  constituting  a  defense  by  way  of 
'oidance,  the  court  may  in  its  discretion,  upon  the  application  of 
le  defendant,  direct  the  plaintiff  to  reply  to  the  newmatter,  and 
le  principles  governing  in  such  a  case,  whether  or  not  the  plain- 
f  complies,  are  similar  to  those  which  control  in  the  case  of  the 
lunter-ciaim,* 

3.  RhIm  of  Form  Preturibed  by  the  Code — a.  CERTAINTY  OF 
LACE,  Time  and  Value.' — Pleadings  must  have  certainty  of 
ne,  place  and  value  wherever  these  are  material.* 
(i)  Place. — Although  the  formal  statement  of  avenue  is  un- 
icessary  and,  when  fictitious,  is  even  prohibited,  yet  the  distinc- 
3n  between  local  and  transitory  actions  survives  under  thecodes, 
id,  in  the  former  case,  the  pleadings  must  specify  the  county 
lich  gives  the  court  jurisdiction.*  So,  where  there  is  an  agree- 
ent  to  receive  and  pay  at  a  particular  place,  an  averment  of 
adiness  to  receive  and  pay  at  that  place  is  necessary  to  a  com- 

Ibe  codM  embracM  both  the  pre-  4.  See   N.   Y.   Code    Civ.   Proc,   4 

isting  crcMB. demands  of  recoupment  50B. 

d  lel-oS.     See  infra,  th'i*  title,  Stt-  S.  N.  Y.  Code  Civ.  Proc.,  (  514. 

«.  Hubbellv.   Fowler,!  Abb.  N.  S. 

1.  See  N.  y.  Code  Civ.  Proc,  f  503.  (N.  Y.)  i. 

I.   Benedicts.  Serinour,«  How.  (N.  '    T.  See  ih/Vh.  thU  title,  pp.  567-570. 

)  %ffj ;  Hlcki  V.  Sheppard,  4  Lacu.  a.  Bavlles*    Code    Plead.   3a.     See 

•  '')335-  Code  ol  Miuouri  Rev.  Sut.,  1879,  \ 

I.  Huger  ^.  Tibbets,  a  Abb.,  N.  S.  3537. 

.  Y.)  97;   Bennett  v.  ManhewB,  64  a.  Blisi   Code    Plead,   (and    ed.),  4 

rb  (N.  Y.)4io.  184. 
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f,  after  the  Statute  of  3  &  4  Anne,  the  defendant  could 
:  up  several  inconsistent  defenses.' 

If  several  causes  of  action  are  united  in  a  complaint  they  must 
consistent  with  each  other.* 

d.  Materiality, — The  rule  that  pleadings  should  state  all  facts 
rtinent  and  material  is  a  rule  of  substance  as  well  as  of  form, 
d  as  such  is  enforced  as  well  by  the  codes  as  by  the  common 
¥.'  To  attempt  the  application  of  this  rule  to  every  class  of 
ses  would  require  one  to  traverse  the  entire  domain  of  the  law, 
ice,  in  order  to  ascertain  what,  in  a  given  case,  is  a  material  alle- 
tion,  it  is  first  necessary  to  determine  the  principle  of  substan- 
'e  law  which  relates  to  it.^  But  it  is  a  rdle  of  unfailing  appli- 
tion,  and  the  rule  is  susceptible  of  no  more  definite  statement, 
at  when  substantive  law  determines  a  given  fact  to  be 
icntial  to  the  existence  of  a  right  or  of  a  wrong,  then  the  pleader 
10  seeks  to  enforce  that  right  or  to  redress  that  wrong  must 
ite  the  fact  in  question  in  his  pleading.* 

e.  Singleness. — It  is  a  rule  of  the  common  law  that  pleadings 
list  not  be  double.*  This  rule  forbade  the  joining  in  the  decla- 
tion  of  two  or  more  causes  of  action  in  support  of  a  single  de- 
md,  and  the  statement  in  any  pleading  subsequent  to  the 
claration  of  more  answers  than  one  to  the  pleading  opposed  to 

The  law  also  prohibited  the  filing  of  more  pleas  than  one  to  a 
igle  declaration,  but  a  new  liberty  was  granted  by  the  statute  of 
&4  Anne,  which  enacted  that  the  defendant  might,  with  leave 
court,  plead  as  many  several  pleas  as  he  had  defenses.' 
nder  the  codes,  the  plaintiff  is  entitled  to  embody  in  his  com- 
aint  as  many  causes  of  action  as  he  may  have,  and  a  similar 
rmission  in  regard  to  defenses  is  extended  to  the  defendant 
len  he  comes  to  frame  his  answer.     But  each  cause  of  action, 

!  laat    antecedent  pleading  of  the     How.  <N.  Y.)  301;  Sweet  v.  Ingerson, 

ne  partj  was  aald  to  conititute  b  de-     13  How.  331. 

Ttnrt.     A  departure  was  ■  vice  fatal         1.  See     infra,     thii    title,    Jfateri* 

both     general     and     special    de-    alxty, 
irrer.  i.  Writers    on   pleading  indulge  In 

I.  See,  howerer,  iii/ra,p.  565  and  note  elaborate  disaertations   on   such  qucs- 

)U   Eul*    Is  ISww  York. — The   New  when     should     ihe    complaint    show 

•rk   Code  of  Civ.  Procedure  origi-  privity?"    Blisi   Code  Plead.,  f  %3^et 

\\y   required    the   various    defenses  leq.   This  seems  out  of  place — so  do  all 

i  counter    claims  to  be   consistent  discussions    of    the     consideration  of 

th  each  other,  1)  507.     But  this  sec-  contracts,  etc. 

n  was  amended  in   1879  and  the  re-         B,  This  statement  answers  such  ques- 

ictiTe     clause    was     omitted.      See  lions  as  "  When  should  malice  be  al- 

uce   f.    Burr,   67    N.    Y.  337.     The  leged?"      (Discussed   by    Bliss,   Code 

wer  rule  holds  in  A'or/*   Carolina,  Plead,  (  187,  e/ »e^.).     It  should  be  al- 

lorado    and    Okio.      See    Reed    v.  leged  when  material.     When  is  it  ma- 

«d.g3N.C.«i7;  Hummel  II. Moore,  terlalr     For  Ihe  answer  to  this  ques- 

Rep.  3£ki;   Bank  !>.  Clouon,  19  tlon,   see    (not    Pleading)  but    Libel, 

■".  Slander,    Malicious    Prosecution  — or 

Code  of  Civ.  Proc.,  f  4S4.  whatever  title  the  action  falls  under, 
^benzahl  v,  Townsend,  61  How.  (N.  S.  See  infra,  this  title,  SingUneu- 
)   353;   SpringKead  v.  Lawaon,   33        T.  See  lufra,  thl*   tiUe,   From  4  & 


ilo  St.  "fi. 
I.  N.  Y.  C 


Slaadiag  XJadtr  CodM. 


PLEA  DING.      luetioa  of  BoIm  of  FlMiding. 


and  each  defense  must  be  the  subject  of  a  separate  and  distinct 
statement.  The  pleader  who  fails  thus  to  distinguish  between 
and  keep  separate  the  different  grounds  of  action  and  of  defense, 
and  who  confuses  them  in  one  statement,  is  said  to  be  guilty  of 
the  vice  of  duplicity.  Duplicity  in  this  sense  differs  from  multi- 
fariousness in  equity.  Multifariousness  is  a- fault  in  substance, 
and  consists  in  the  improper  union  in  one  bill  of  distinct  and  in- 
dependent matters,  and  the  consequent  confounding  of  them.* 
It  is  analogous  to  misjoinder  under  the  codes,  although  this  latter 
vice  is  sometimes  erroneously  called  duplicity  * 

/.  Directness. — Hypothetical  and  alternative  pleading  is  pro- 
hibited as  well  by  the  codes  as  by  the  common  law.' 

£-,  Exceptions,  Provisos  and  Conditions  Precedent— It  is 

a  general  rule  that  a  pleader  should  not  anticipate  possible  defenses. 
If  he  does,  his  adversary  may  treat  the  allegation  as  a  nullity  and 
plead  as  if  it  had  not  been  made.*  The  common  lav/  rule  as  to 
exceptions  and  provisos  holds  under  the  codes  to  the  effect  that 
an  exception  in  a  statute  must  be  negatived  in  pleading,  but  that 
a  proviso  need  not  be.  This  is  not  inconsistent  with  the  rule 
above  laid  down;  so  far  from  its  being  anticipation  to  negative  an 
exception,  such  a  course  is  essential  to  the  making  out  of  a/rr;/w 
/acie  case.* 

A.  Miscellaneous  Rules. — Things  should  be  pleaded  accord- 
ing to  their  legal  effect.*  Pleadings  should  state  facts  and  not 
conclusions  of  law.''  And,  in  general,  it  may  be  said  that  sur- 
plusage is  to  be  avoided,  and  that  conciseness  is  recommended.* 
But  the  rules  regarding  the  observance  of  precedents  have  no 
place  under  the  codes.  As  there  are  no  formal  commencements 
and  conclu.sions,  and  no  formulae  of  any  kind,  the  rules  of  the 
common  law  relative  to  these  matters  have  been  abrogated.® 

4.  Sanction  of  Bnles  of  Pleading. — The  codes  enforce  the  rules 
governing  the  form  and  substance  of  pleadings  by  means  of  the 


5  Anne  to  the   Hilary  Rules;  and  in-  under    the    code.     Experience    would 

fra,  this  title,  Singleness.  seem  to  prove  that,  with  the  bar  as  a 

1.  See  Story's  Eq.  Plead.,  §  271.  whole,  pleadings  will  never  be  drawn 

2.  See   Rev.  Stat,  of  Missouri^  1879,  with  scrupulous  nicety  unless  adverse 


judgments  or  heavy  costs  of  amend- 
ment are  made  penalties  for  careless- 
ness. 

9.  In  his  work  on  code  pleading,  Mr. 
Bliss  disclaims  all  intention  of  giving 


$  21. 

8.  Lewis  V.  Kendall,  6  How.  (N.  Y.) 
59;  Goodman  v.  Robb,  41  Hun  (N.  Y.) 
605;  McMuiray  v,  Gifford,  5  How.  14. 
See  infra,  this  title. 

4.  See  this  subject  discussed,  infra  an  appendix  of   precedents,  for,  under 

this  title.  the  code  system,  he  thinks  there  can  be 

6.  See  this  subject  discussed,  infra  none.     Mr.  Baylies,  in  his  work,  pub- 

this  title.  Exceptions  and  Provisos.  lished  some  ten  years  later,  meets  the 

6.  Infra  this  title.  Thayer  v.  Gile,  increasing  demand  for  forms  by  print- 
42  Hun  (N.  Y.)  268.             *  ing  a  collection  of  them  in  an  appendix. 

7.  Infra  this  title.  Swart  v.  Bough-  He  protests  that  they  are  not  pre- 
ton,  35  Hun  (N.  Y.)  281.  cedents,  but  their  presence  reminds  us 

8.  See  Baylie's  Code  Plead.  34.  These  that  the  evolution  of  the  common  law 
rules,  however  binding  they  were  at  the  precedent  was  not  very  different.  How 
common  law,  have  but  a  feeble  sanction  long  will  it  be,  with  the  constant  change 
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nurrer,'  and  by  motions,  which  are  applications  for  pi 
ers  to  remedy  the  objectionable  feature.* 
.  Lack  of  Certainty. — Where  one  or  more  denial 
ions  contained  in  a  pleading  are  so  indefinite  or  unci 
precise  meaning  or  application  thereof  is  not  appa 
rt  may  require  the  pleading  to  be  made  definite  ar 
amendment.*  The  uncertainty  and  indefinitenesi 
ted  by  this  provision  are  of  course  only  such  as  app( 
:  of  the  pleading.' 

.  Irrelevant,  Redundant  and  Scandalous  M 
;levant,  redundant  or  scandalous  matter  contained  ii 
may  be  stricken  out,  upon  the  motion  of  a  person 
reby.*  A  pleading  is  irrelevant  which  has  no  substanti 
:he  controversy  between  the  parties  to  the  action.' 
icy  is  a  needless  repetition  of  material  averments;' 
i  governing  the  exercise  of  the  court's  discretion  in 
has  been  said  to  be  that  unless  it  is  clear  that  no  evl 
perly  be  received  under  the  allegations  objected  to, 
retained  until  the  trial.*  And  matter,  though  clea 
it,  will  not  be  stricken  out  if  it  tends  neither  to  incu 
3rd  nor  seriously  to  prejudice  the  opposite  party.'** 
.  Frivolous  Pleadings. — If  a  demurrer,  answer  o 
olous,  the  party  prejudiced  thereby  may,  upon  not 
the  court  for  judgment  thereupon,  and  judgment 
en  accordingly.'^  A  frivolous  pleading  is  one  that  i 
ial  or  nugatory ;  and  it  may  also  be  said  that  answer: 
way  of  traverse  or  by  way  of  confession  and  avoidan 
ttcd  as  frivolous  if  they  are  manifestly  impertect,  i 

.nguage,befoT«Mr.Ba7Uei'"Fonn«"  to  pay  the  coiti  of  the  mot 

t>e  rrierred   to  u  quaint  and  cum-  failure  to  pay  them  mar  be 

«me  "precedents?"  a  contempt  of  the  court. 

The  subject   of   the  demurrer   ii  T.  Seward  u.  Miller,  6  H 

ted  at  length,  tufra,  th{*  title,  Df  313;  Fagnacht  v.   Stehn,  5 

■''"■■  V.)  6jo;    Straver    v.   In».    I 

N.  Y.  Code  Civ.  Proc,  }  768.  (N.  V.)J3.    See  Bank  v. 

N.   Y.   Code    Civ.    Proc.,   J  546.  Abb.  (N.  Y.)43s;  FabricotI 

:  code  uses  the  word  "apparent"'  e«  i   C.   R,  N.  S.  (N.  Y.)  iji 

i  in   the   tent;  it  obviously  meant  Dinsmore,  33  Barb,  (N.  Y. 

dent."  V.  McK.  ft  S.  Co.,  1  Hun  ( 

matarolalBL— A  counterclaim   may  Aubrey  v.  Fiske,  36  N.  Y. 

nade  on  motion  more  definite  and  •.  Bowman  v.  Sheldon,  j 

aln  as  well  as  a  complaint.     Fet-  Y.)  657. 

chi..McKay,47  N.  Y.416;  11  Abb.,  ».  FoUett  v.  lewett,  11 

i.  (N.  Y.)  |53.  Ob..  193. 

N.  Y,  Code  Civ.  Proc.,  i  S46.  10.  CT«rlcr.Harwood,8t 

Brown    v.    So.   Mich.   R.   Co.,  6  470;  Pacillc  Mail  S.  S.  Co. 

..  (N.  Y.)  137.  6arb.   {N.   Y.)   J77;    4   Hi 

N.Y.  Code  Civ.  Proc,  4  S4S.     It  671. 

rther  provided  in  JVeiv  rori  that  11,  Sec  Wew  rork  Code  I 

re  scandalous  matter  is  thus  stricken  537.    This   practice  prevai 

the  attorney  whose  name  ii  sub-  code  States,  although  all  tl 

l)ed  to  the  pleading  may  be  directed  not  make  specific  provision 
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evasive,  and  tend  to  no  valid  issue.*  But  a  pleading  to  be  treated 
as  frivolous  must  be  manifestly  defective  in  these  respects,  or  in 
some  one  of  them.  Its  character  must  not  be  doubtful.  It  must 
be  so  clearly  and  palpably  bad  as  to  require  no  argument  or 
illustration  to  show  its  character — one  which  would  be  pro- 
nounced  frivolous  and  indicative  of  bad » faith  in  the  pleader 
on  bare  inspection.*  Thus,  a  demurrer  is  frivolous  when  it 
is  taken  for  a  cause  not  named  in  the  statute ;  *  but  a  defective 
counter-claim  cannot  be  treated  as  frivolous,  although  it  may  be 
demurred  to  or  may  be  made  the  subject  of  a  motion  to  make 
more  certain.*  It  is  to  be  noted  in  general  that  when  relevant 
and  irrelevant  matters  are  mingled  in  a  pleading,  so  that  they  can- 
not be  separated,  the  whole  will  be  stricken  out.^ 

d.  Sham  Pleading. — A  sham  pleading  is  one  that  is  false  in 
fact  although  it  may  be  good  in  form.  Such  a  pleading  may  be 
stricken  out  by  the  court  upon  motion.*  But  the  party  making 
the  motion  must  not  himself  be  in  default;  if  his  own  pleading  is 
defective,  the  attention  of  the  court  is  called  to  it  by  his  motion, 
just  as  if  at  common  law  he  had  demurred.''  Although  the  codes 
do  not  all  contain  a  provision  for  such  a  motion,  yet,  as  the  right 
to  move  to  strike  out  existed  at  common  law,  there  is  no  reason 
to  suppose  that  it  has  been  Jost.®  There  is  some  conflict  of  de- 
cision among  the  States  as  to  the  scope  of  the  term  "sham."  It 
has  been  held  that  an  answer  might  be  treated  as  sham,  no  matter 
whether  it  operated  by  way  of  denial  or  whether  it  set  up  new 
matter.®  But  the  better  opinion  is,  that  a  pleading  can  never  be 
treated  as  sham  unless  new  facts  are  pleaded  which  upon  their 
face  constitute  a  good  defense.*^  There  is  also  a  difference  of  ju- 
dicial opinion  as  to  the  extent  of  the  inquiry  into  the  truth  of 
the  pleading  which  the  courts  will  tolerate.  In  Indiana^  the  plead- 
ing will  not  be  stricken  out  unless  it  contradicts  the  record  or  the 
court's  judicial  knowledge.*^  A  different  rule  obtains  in  New 
York,  but  even  there  the  court  is  unwilling  to  hear  aflfidavits  and 
counter-affidavits  concerning  the  bona  fides  of  the  defense.** 


1.  See    Strong   v.   Sproul,  53    N.  Y.  8.  See  i  Chitty  Plead.  441,  et  seq.  But 

497;  Mutual    Co.   v»   Mayor,  49  How.  it  should  seem  that  the  motion  was  over- 

(N.  Y.)  227;  Griffin  v.  Todd,  48    How.  ruled  whoever  the  defendant  made  an 

(N.  Y.)  15;  Rice   v,   Ehele,  55    N.  Y.  affidavit  of  the  truth  of  his  plea  or  a 

518;  Munger  V.  Shannon,  61  N.  Y.  251;  general  affidavit  of  merits.«  Tucker  v. 

Samuels  v.  Mail  Assoc,  52    N.  Y.  625.  Ladd,  4  Cow.  (N.  Y.)  47. 

a.  See    remarks    of    Allen,  J.,   in  9.  Bliss    Code    Plead.    (2nd    ed.)   h 

Strong  V,  Sproul,  ^3    N.  Y.  497,     See  ^22 

also  Bo.vlston  v.  Crews,  J  S.  C^ (N.  S.)  ^     ^     y  ^   g^j^^         „         p^    (j,- 

422;  Cottr.ll  V.  Cramer,  40  Wis.  555;  y  ^  j^^.  ciaflin  r.  Jaraslauskl,  64  Barb- 


Youngs  V,  Kent,  46  N.  Y.  672. 

8.  Kenworihy  v.  Williams,  5  Ind.  375. 

4.  Fettretch  v.  McKay.,  47  N.  Y.426. 

5.  Clough    V.    Murray,    19  Abb.  Pr. 
(N.  Y.)  97. 

6.  N.  Y.  Code  Civ.  Proc,  ^  538. 

7.  See  Bliss  Code  Plead.  (2nd  ed.),  § 
422. 


(N.   Y.)   463;  Thompson  v,  R.  R.  Co., 
45  N.  Y.  468. 

11.  Brown  v.  Lewis,  10  Ind.  232;  Bog- 
gess  V.  Davis,  34  Ind.  83;  Moonej  p. 
Musser,  34  Ind.  373. 

12.  See  Bliss  Code  Plead.  (2nded.),^ 
422. 
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5.  Bem«d7  for  Dofoot*— <z.  By  Aider— (i)  Aider  by  Plead 
Over. — This  doctrine  remains  as  at  the  common  law,  and  is  loo 
upon  with  favor  by  the  codes.* 

{2)  Aider  by  Verdict — See  Verdict. 

b.  By  Amendment. — The  codes  of  all  the  States  either  [ 
vide  for  or  imply  the  right  of  the  pleader  to  amend  his  pie 
ing  after  demurrer  without  leave  of  court ;  and  they  also  per 
an  amendment  without  leave  at  any  time  before  the  adverse  pa 
has  filed  a  responsive  pleading,*  Substantial  amendments  of 
complaint  are  in  the  sound  discretion  of  the  court,  and  no  defii 
rule  can  be  laid  down.  If  there  is  any  assignable  limit  to  the  ri] 
to  amend  the  complamt,  it  is  the  requirement  that  the  cause 
action  shall  remain  unchanged.'  The  defendant's  answer  is  1 
subject  to  the  same  limitation,  for  the  substitution  of  a  new 
fense  does  not  prejudice  the  merits  of  th^  plaintiff's  case.*  \\ 
an  unfailing  rule,  however,  that  the  defendant  in  applying 
leave  to  amend  must  base  his  application  on  some  substan 
ground,  and  he  must  disclose  the  amendment  which  he  desires 
make.'  The  permission  to  amend,  in  all  cases  where  permiss 
is  required,  being  within  the  court's  discretion,  that  permiss 
will  be  refused  wherever  it  would  be  unconscionable  to  grant 
Thus  the  courts  were  slow  to  permit  the  defense  of  usury  to 
set  up  by  amendment  when  usury  worked  a  forfeiture  of  1 
principal.*  So  also  the  statute  of  limitations  cannot  be  set 
by  amendment,  unless  that  defense  can,  under  the  circumstanc 
be  sAown  to  appeal  to  the  conscience  of  the  court.'' 

IT.  OivzxAi  Bmiiovi  OF  PLXADnro— 1.  The  BwlantimL"— f 
Declaration,  vol.  5,  p.  349. 

a.  In  Various  Actions— See  each  action  under  its  own  tii 

b.  Parts  anp  Requisites— See  Declaration,  vol.  5,  p.  3 

c.  Parties  Plaintiff  and  Defendant — See  Parties  to  v 
tions. 

1.  The   doctrine   i«  that   defects  in  favor  of  the  defendant  prevailed 

form  are  waived  by  failure  to  demur.  common   law.     Watera     v.     Borel 

For  a  ■ummarv  of  American  statute*  WIls.  313. 

In  aid   of  defecUve  pleading,  see  Bliii  6.  Allen  i-.  Ransom,  \^   Mo.   363. 

Code  Plead  (3nd  ed.),  4  440.  the  defendant  had   full   knowledge 

1.  Bliss  Code  Plead,  (znd  ed.J,4  418.  the  defense  and   merelj   neglected 

B.  This  rule,  whichobtained  alcom-  plead  it,  no  amendment  will  be  i 

tnon  law,  seems  to   have   survived  the  mltted;  and  it  is  well  settled  thatw 

cade«.    See  Steffj  v.  Carpenter,  37  Pa.  the  answer  admits  a  fact,  an  ame 

St.   41;   Milliken   v.   Whitehouse.     49  ment  denying  it  will  not  be  lanctioi 

Me.  537;  Lottman  v.  Barnelt,   6]   Mo.  See  Clark  v.   Spencer,  14   Kan.   i 

159.    Thus  In  an  action   for   overflow-  Harrison's  Adm.  v.   Hastings,   aS  1 

ing  the  plaintiff's  land  the  court  refused  346. 

to   sanction   such   an   amendment    as  t.  Dole  v.   Northrop,   19   Wis. 

would,  under  the    statute,  charge  the  For  the  rule  In  New  Tork  which  1 

defendant  for  appropriating  the   land  some  respects  different,  see  Barnet 

to  hu  own  use.     Newton   v.   Allls,   ta  Meyers,  17  Sup.   CL,   N.   Y.   109  1 

Wis.  378.  cases  there  cited. 

*.  Bowman   v.   DePejster,   3    Daly  T.  Cooke  i.  Spears,  3  Cat.  409. 

(N.  Y.)  103.     The  same  liberality  In  a.  In  addition  tothedefinltlon  gl 
50S 
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2.  Conrsei  Open  to  the  Defendant — Having  appeared,*  the  defend- 
ant must  decide  what  course  to  adopt  in  order  to  meet  the  plain- 
tiff's claim. 

a.  Imparlance. — In  ancient  times  the  defendant,  before  being 
compelled  to  plead,  was  entitled  to  an  allowance  of  time  to  talk 
or  confer  with  the  plaintiff,  with  a  view  to  bringing  the  suit  to  an 
amicable  termination.  This  allowance,  which  was  granted  upon 
the  defendant's  prayer,  was  known  as  licentia  loquejidi^  or  impar- 
lance. The  term  in  its  most  general  sense  is  an  allowance  to  either 
party  of  time  to  answer  his  adversary.*  Imparlances  are  o(  three 
kinds — general,  special,  and  more  special.*  C)n  general  imparlance 
the  defendant  reserves  to  himself  no  exceptions,  and  so  waives  all 
right  to  question  the  jurisdiction  of  the  court  or  to  take  advan- 
tage of  any  other  ground  for  dilatory  plea;  he  can  plead  only  to 
the  action.*  General  imparlances  are  always  from  one  term  to 
another.*  A  special  imparlance  reserves  to  the  defendant  the 
right  to  set  up  a  defense  by  plea  in  abatement.*     The  right  to 


•V 


in  the   article  Declaration,  vol.  5,  p.     eral  liberty  to  all  persons  of  suing  and 


349,  it  will  be  well  to  cite  Chitty's  "A 
declaration  is  a  specification  in  a  me- 
thodical and  legal  form  of  the  circum- 
stances which  constitute  the  plaintiff's 
cause  of  action  which  necessarily  con- 
sists of  the  statement  of  a  legal  right 
recognized  in  courts  of  law  and  not 
merely  in  a  court  of  equity,  and  of  an 
injury  to  such  right  remediable  at  law 
by  action  as  distinguished  from  the 
remedy  by  bill   in   equity."      i  Chitty 


defending  by  attorney  ;  and  that  before 
that  statute,  a  special  warrant  from  the 
crown  for  that  purpose  was  required. 
It  seems,  however,  that  this  is  only  to 
be  understood  of  appearance  by  attor- 
ney, and  not  to  the  contract  \sic\  of  the 
suit  by  attorney  after  appearance  once 
m^de.  For  it  is  clear  that  long  prior 
to  the  13  Ed.  I,  and  even  in  the  time 
of  Glanville,  a  party  might,  upon  ap- 
pearance first  made  by  himself  in  per- 


Plead.  (16  Am.  ed.)  264.     See  also  Bac.  son,  appoint  a   responsaiis   (whose  of- 

Ab.  Pleas  B,  Com.  Dig.  Pleader,  ch.  7;  fice,  though  in  some  respects  different, 

Co.  Litt.  17  a,  303  a ;  Heath's   Maxims  was  in  substance  the  same  as  that  of  an 

1,2;  Smith  V.  Fowle,    12   Wend    (N.  attorney)  to  represent  him  during  the 

Y.)    10;    Cheetham    v,     Tillotson,    5  progress  of  the  cause,   ^ad  lucrandum 

Johns.  (N.  Y  )  435.  vel  ferdendum  pro  eo^   and   it   is    not 

1.  For  the  manner  of  compelling  the  said  by  Glanville  that  ibis    required  a 

defendant  to  appear  see  Action,  vol.  i  w-arrant  from   the   crown."     See    also 

p.  178.     Appearance  is  either   in  per-  Beecher's  Case,  3  Rep.   58b  ace.    -Ap- 


son  or  by  attorney,  but  was  in  ancient 
times,  in  either  case,  an  actual  appear- 
ance in  open  court.  This  fact  is  dem- 
onstrated by  the  following   passage  in 


pearance  in  modern  times  takes  the 
form  of  an  entrv  in  the  docket  or  record 
made  on  behall  of  the  party  by  his  at- 
torney.    In  the  case  of  those  under 


Glanville  (temp.  Hen.  II): — ^^Utroque  disability   who   are   incapable  of    ap- 

Utigantum^apfarante  in   curia  fetens  pointing  an  attorney  (as  an  infant,  an 

ipse  hquelam  suam  et  clameum    osten-  idiot  or  a  married  woman  sued  alone) 

dat,  in  kunc  modum:  Peto  versus  istum^  the  appearance  and  pleadings   do  not 

<?/c."  Clam.  lib.  2,  ch.  3.  ^^Utroque  pre-  purport  to  be  by  attorney   but  take  a 


sente  in  curia,,  is  qui  petit  jus  suum  in 
haec  verba  versus  adversarium  suum 
proponat — Peto^  etc.  Audita  autem 
clameo^  etc.  Clan.  lib.  4,  ch.  6.  For 
evidence  from  Bracton  to  the  same  ef- 
fect, see  Appendix  to  Stephen  on 
Pleading  (Heard)  (9th  ed.)  •12, 
where  it  is  also  stated  *'that  it  was  prob- 
ably the  statute  of  Westminster  2  (13 


Dy  atio 
peculiar  form,  /or  which  see  x   Tidd's 
Practice  (8th  ed.)  87,  88,  94. 

2.  Gould    Plead.  (5th  ed.)  21,  Com. 
Dig.  Pleader  D.  i.  i  Tidd  417. 

8.  3  Blackst.  Com.  301. 

4.  Gould  Plead.  (5th  ed.)  21. 

5.  Gould  Plead.  (5th  ed.)  21. 

6.  The  saving  clause  is  in  these  words. 
"Saving  to  himself  all  advantages  and 


Ed.  I,  ch.  10)  which  first  gave  the  gen-     exceptions  as  well  to  the  writ  as  to  the 
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except  does  not,  however,  extend  to  the  jurisdiction  of  the  cQilrt.* 
To  enable  the  defendant  to  raise  the  question  of  jurisdiction,  he 
must  pray  for  a  more  special  imparlance,  which  reserves  "all  ad- 
vantages and  exceptions  whatsoever."*  .Special  and  more  special 
imparlances  may  extend  only  to  a  future  day  in  the  same  term  in 
which  they  are  granted.' 

b.  DEFENSE-^;See  also  DEFENSE,  vol.  S-  P-  S  i  S)- — Defense,  in  its 
technical  sense,  signifies  resistance  or  denial.  It  does  not  neces- 
sarily involve  the  conception  of  an  admission  coupled  with  justi- 
fication orexcuse.*  It  is  the  defendant's  statement  at  large  that 
he  has  an  answer  to  the  action,  which  statement  he  subsequently 
develops  and  renders  specific  in  the  body  of  his  plea." 

(i)  Half  Defense. — This  form  of  defense  is  appropriate  when 
the  defendant  is  about  to  resort  to  a  plea  to  the  jurisdiction  of 
the  court  or  to  the  competency  of  the  plaintiff  to  sue.* 

(2)  Full  Defense. — This  is  adapted  to  all  other  pleas  than  those 
above  referred  to — the  theory  of  the  law  as  to  them  being,  that 

decluttUon  tfoTCsald."    1  Chitt  Plead,  ouet  a  time  U  fixed  within  which  the 

(i6th  Am.  ed.)  407.  defendant  mutt  appear  uid  plead,  and 

L  Gould  Plead.  (5th  edr)  33.  Id  default  of  either  the  one  or  the 

>.  a  Chitt.  PI.  (i6th  Am.  ed.)  408.   It  other  the  plaintiff  ia  entitled  to  lign 

)>  to   be  noted  that  a  defendant,  after  judgment  against  blm. 

imparlance  of  anj  kind,  can  never  plead  a.  Gould  Plead.   (5th  ed.)  3i ;  Com. 

a  tender  with  a  touU  tempi   friat:    for  Dig.  Pleader,  D.  i ;  1  TIdd  Prac.  417. 

It  would  be  a  contradiction  to  allow   a  4.  Gould  Plead.  (5th  ed.)   17,   where 

pleader  time  to  put  in  a  defense  the  ei-  In  lupport  of  this  statement  the  author 

•ence  of  which  l(  that  he  hai   been   at  cites  the  ancient  form  of  "full  defense :" 

all  time*   read^  to   paj'.     See  t   TIdd  "And  the  satd  C  D  bj  E    F,   his   at- 

Prac.  418.     In  this  case  and   generallj  tornej,  comes  and  defends  the   wrong 

whenerer   the  defendant  after  impar-  and  injurj  when   and   where   it   ahall 

lance  pleads  what  he  has   waived,  the  behoove   him,  and   the  damages   and 

plaintiff  Is  entitled  to  treat  the  plea  as  whatsoever  else  he  ought   to   defend."" 

See  also  i  Chitty  Plead.  (i6th  Am.  ed.. 

444.     Compare  defense   to  a    writ    o( 

such  case  the  record  shows   upon   Its  entry.     "Defense"  In  4  149  of  the  Nnu 

face  that  the  plea   Is   Ill-pleaded,   the  rork  code  is  confined  in  its   significa- 

plaintlff    may     demur,     or     he     may  tion  to  the  statement  of  new  matter  in 

■  '"  ■■  -■---'  --•-■  '-  thg  (aswer,  and  does  not  refer  to  the 
mere  denials  of  averments  in  the  com- 
plaint    See  Note  z'  to  i  Chlttv  Plead. 

TIdd  trac  419;  ttuuaie  V.  wuson,bt.  (iSth.  Am.   ed.)    444;     Houghton    v. 

R.  369;   Brewster  w.   Copper,  i   Wils.  Townsend,  8  How.   Pr.   (N.   Y.)   441; 

161;   iBlack.  R.  51;   Onslow  i>.  Smith,  Ross  r.  Longmulr,  14  How.  Pr.  <N.  Y.) 

a  RoR.  &  Pul.  384;   Llovd  V.  Wtlllams,  49:  Bush  i>.  Prosser,  11  N.  Y.  347.  See 

3  M.  ft  S.   4S4.     If   the'   plaintiff   does  also  Hubler  v.  PuUen,  9  Ind.  373. 

not  take  advantage  of  his  opportunity  D.  Omission  of  defense  was  formerly 

and  answersthepleawlthoutobjectlon,  ground   iOi  giving  judgment   against 

the  plea  will  stand  as   if   it   had   been  the   defendant,  even  where   the  body 

?l(9ded  without  an  Imparlance.   Gould  of  the  plea  was  good  in  substance.  Co. 

lead,  ((th  ed.)   34;   Dacres  v.   Duo-  Litt.   1376;   Hampson  v.   Bill,   3   Lev. 

comb,  I  Vent.  336.  340 ;  Bac.  Abr.  Pleas,  D. ;  Alexander  v. 

The  object  attained  by  the   prayer  Mawman,    Willes   41.     Otherwise    In 

for  imparlance   is   in   modern    times  icire   facias.     I  Cbitty  Plead.  (16  Am. 

reached  by   settled   rules   of   court   In  ed.)  444;  North  ».  Hoyle,  3  Lev.iSa. 

the   TaHoui  jnrisdictlons,   or     (as     In  •.    Gould  Plead.  (5th    ed.)   18:    Ca 

Xrvi  fori)  to  lome  extent   by  codes  LItt.  137 

and  acta  of  the   legislature.     In   theM  Half  defense  It  set  out  in  this  way : 
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the  defendant  waives  his  right  to  except  to  the  jurisdiction  when 
he  defends  "when  and  where  it  shall  behoove  him,"  and  that  he 
admits  the  plaintiff's  competency  to  sue  by  defending  "the  dam- 
ages and  whatsoever  else  he  ought  to  defend.'*  ^ 

c,  Profert  and  Oyer. — At  the  common  law,  when  a  party 
who  presumably  had  control*  of  a  deed,  pleaded  it  and  made  title 
under  it,*  he  must  needs  make  profert  of  it  by  averring  in  his 
pleading  that  he  "  brings  here  into  court  the  said  writing  obliga- 

•*And  the  said  C  D  by  E  F,  his  at-  in  the  power  or  possession  of  the  ad- 
torney,  comes  and  defends  the  force  verse  party.  Barbour  r.  Archer,  3  Bibb 
and  injury."     Bac.  Abr.   Pleas,   D.;  2     (Ky.)8;    Francis  r.   Hazlerig,  1  A.  K. 

~ Marsh.  (Ky.)  93.  Or  has  been  destoyed. 

Powers  r.  Ware,  2  Pick.  (Mass.)  451. 
Either  by  the  adverse  party  or  by  time 
or  accident.  Paddock  v.  Higgins,  3 
Root  (Conn.)  316,  482;  Kelley  r. 
Riggs,  2  Root  (Conn.)  13;  Respublica 
V.  Coates,  I  Yeates  (Pa.)  2.  For- 
merly, however,  the  remedy  in  case  of 


Chitty  Plead.  (i6th  Am.ed.)  409. 

1.  Gould  Plead.  (5th  ed.)   18.    Com. 

Dig.     Abatement  i,  16, where  it  is 

implied  that  full  defense  is  improper 
with  any  kind  of  dilatory  plea.  Con- 
versely, half  defense  is  taken  to  be  a 
waiver  of  all  right  to  take  exception  to 
points    other    than    jurisdiction     and 

competency  to  sue;  therefore  when  it  loss  by  accident  was  only  in  equity, 
is  joined  to  any  other  form  of  plea  it  And  see  Hendy  v.  Stephenson,  10  East 
is  inconsistent  with  it  and  repugnant  55,  and  Metcalf  v.  Standeford,  i  Bibb 
to  it,  and  is  therefore  vicious.  (Ky.)  618;  Branch  v.  Riley,   1    Root 

The  subtleties  and  nice  distinctions  (Conn.)  541. 
which  once  obscured  the  subject  of  de-  So  also,  profert  is  not  required  of  a 
fense  have  long  since  come  to  be  deed  pleaded  by  a  stranger  to  it.  Com. 
looked  upon  as  obsolete  law.  In  En^-  Dig.  Pleader,  O.  8;  Huntington  v, 
land^  Reg.  Gen.  Hil.  Term,  4  Wm.  IV,  Mildmay,  Cro.  Jac.  217;  Reynell  v, 
Reg.  ro,  ordered  that  no  formal  defense     Long,     Carthew    316;    Stockman    v. 


shall  be  required  in  a  plea ;  and  it  is  be- 
lieved to  be  nowhere  necessary  in  this 
country. 

3.  Exceptions  to  the  rule  requiring 
profert  of  deeds  under  which  title  is 
made   occur  where  there  is  an  actual 


Hampton,   Cro.   Car.  441;    Birney  f. 
Haim,  2  Litt.  (Ky.)  262. 

But  the  fact  that  the  deed,  upon 
which  an  a(ftion  of  covenant  is 
brought,  was,  for  the  benefit  of  the 
parties,  delivered  to  a  third   person  at 


or  presumptive  inability  on  the  part  of     the  time  of    execution,   will    not    ex- 
a  pleader   to   produce   the  document,     cuse  the  want  of  profert  in  the  decla* 


•'Thus"  says  Gould,  Plead.  (5th  ed.) 
415  "one  who  claims  title,  accruing  by 
operation  of  law  under  a  deed  to  an- 
other may  plead  the  deed  without  pro- 
fert :  As  where,  in  a  writ  of  dower,  the 
demandant  pleads  a  grant  to  her  de- 


ration. So  held  in  New  fork  before 
the  code.  Wheeler  v.  Miller,  2  Den. 
(N.  Y.)  172.  But  oyer  cannot  be  de- 
manded of  an  instrument  in  the  pos- 
session of  neither  party  but  equally 
accessible  to  both.     Rockhill  v,  Hanna, 


ceased  husband,  of  the  subject  in  which  4  McLean  (U.  S.)  200.     Nor  is  profert 

she    demands    dower."     See  also   Co.  essential    when  a  specialty   has    been 

Litt.  225;   Bac.  Abr.  Pleas,  L,  12  (i);  pleaded  with  profert  and  remains  in 

Com.  Dig.  Pleader,  O.  9.  another  court.     Moore  v,  Paul,  2  Bibb 

But  in  the  case  of  a  tenant  by  curtesy,  (Ky.)   330;   Smith  v.  Lloyd,  16  Gratt, 

although  his  is  a  legal  estate  for  life,  (Va.)  295. 

profert    must    be    made  of    deeds    to  3.  Where   the  deed  (as  in  covenant 

which  the  wife  was  a  party :  for  "  he  is  broken)  is  the  foundation  of  the  action, 

presumed,"  says  the  same  author,  "  to  the    declaration    must    make  profert 

have   possession  of  her  muniments  of  Austin  v.  Dills,  i  Tyler  (Vt.)  308.     In 

title,  and   niay  retain   them,  during  his  many  cases,  however,  a  deed  may  be 

life,"  citing  Co.  Litt.  226  a;  Bac.  Abr.  given  in  evidence  to  make  title  with- 

Pleas,  etc.,  I.  12  (i);   10  Co.  94;   Com.  out  pleading  it,  and  in  such  a  case  no 

Dig.  Pleader,  O.  9.  profert  need  be  made.     Gould  Plead, 

Profert    is,    for    the    reason   stated  (5th  «d.)  412.     This  occurs  where  by 

above,  dispensed  with  when  the  deed  is  the  common  law  the  obligaton  relied 
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tory."'     Profert  is  requirq^  of  no  other  instruments  than  deeds,* 
except  in  the  caSe  of  suits  brought  by  executors  or  administrators, 

upon  eiUts  independentlj  of  the  In-  Dlmmitt,  37  III.  400.  Under  the  mod- 
atrument  in  question,  the  latter  being  ern  commercial  law,  it  Is  the  custom 
mere  evidence  of  it.  Thus,  no  writing  to  count  upon  negotiable  paper  aa  bd 
of  anj  kind  Is  neceiurj  to  a  lease,  or  instrument,  and  accordingly,  in  many 
to  a  conveyance  by  livery  of  seisin  In  jurisdiclions,  the  court,  on  prayer,  will  ' 
fee,  in  tail,  or  for  life,  even  where  the  order  a  copy  to  be  delivered  to  the  de- 
conveyance  was  actually  made  by  deed,  fendant  before  ret^uiring  him  to  plead. 
Co.  Litt.  131  b,  9  a  (n.  i).  Duppa  v.  In  some  jurisdictions,  as  in  Prnnsyl' 
Mayo,  I  Saund.  376  (n.  i).  See  Gould  vania,  the  declaration  is  required  by 
Plead.  (5th  ed.)  178.  But  it  the  deed  act  of  legislature  to  have  annexed  to 
be  pleaded  unnecessarily  (as  where  an  it  a  copy  of  the  instrument  sued  hpon. 
interest  might  pass  without  deed)  pro-  It  seem.",  however,  that  in  order  to 
fert  must  nevertheless  be  made.  Bac.  avail  himself  by  plea  of  matter  coo- 
Abr.  Pleas.  I.  11  (i).  But  some  tained  in  the  instrument,  the  defend- 
rights  and  interests  at  common  law  ant  must  demand  oyer.  Gould  Plead, 
could  not  pass  except  by  deed.  Such  (5th  ed.)  411  ;  Bac.  Abr.  Pleas  &  ch.  i, 
rights  are  said  to  lie  in  grant,  and  the  IJ  (>).  See  Cooierford  v.  Cobb,  3 
moat  familiar  insUnce  of  them  is  in  Pla.  ^18.  In  Kralirky.  it  seems  that 
Ihe  case  of  the  incorporeal  heridita-  oyer  is  demandable  of  any  written  in- 
ment^.  Wherethe  pleader  relies  upon  sirument.  Anderson  v.  Barry,  3  J.J. 
any  such  right  he  must  plead  the  deed,  Marsh.  ( ICy.)  165.  Except,  it  appears, 
and  must,  of  course,  make  profert  of  it  an  injunction  bund.  Carson  v.  Pearl,  4 
.where  it  is  the  foundation  of  his  ac-  ].  J.  Marsh.  (  Ky.)  92.  In  Georgia,  ^to- 
tion.  See  likewise,  Brown  v.  Copp,  5  fertia  required  of  the  noteorinstrument 
N  H.  133.  If,  however,  the  deed  is  on  which  the  action  is  founded,  whaf- 
pleaded  and  no  title  is  made  under  it  ever  be  its  nature.  In  TeHHcsaee,  the 
there  is  no  obligation  to  make  profert.  plaintiff  must  make  profert  of  the 
For  example,  in  case  for  the  stoppage  notes  declared  on.  Anderson  v.  Alli- 
of  an  easement  or  an  action  for  the  son,  3  Head  (Tenn.)  ill.  It  ia  said  in 
disturbance  of  a  right  of  way,  the  deed  Co.  Litt.  135  that  oyer  is  not  demand- 
which  creates  the  right  need  not  be  able  of  records,  since  these  are  kept  in 
pleaded  with  profert  because  the  public  •"  ■  ■■ 
action  Is  founded,  not  upon  the  deed, 
but  upon  the  tort.  The  gist  of  the 
action  is  the  wrong  done;  the  state- 
ment of  right  is  mere   matter  of   in-     Plead.  (5th  ed.)   413' _ 

ducemenL    See  i  Chitty   Plead.  {i5th  the  court   will   take  judicial 

Am.    ed.)    476.      See    also    3    Chitty  them.     Guild   t:.    Richardson,  6   Pict 

PIe«d.   (16th    Am.    ed.)    174    (n.    z);  (Mass.)  364.    See  McNutt  i'. Lancaster, 

Gould  Plead.  (5th  ed.)  414.     It   seems  9  Smed.  &  M.  (Miss.)  570. 

that  in  case  a   party  Is  entitled  to  in-  But   in    CenHecliruf  oyet   must    be 

spect   original   papers   referred   to   in  given,  when  required,  of  the  record  of 

general  terms,  he  may  obtain  ■  view  the  superior  court.    Williams  i'.  Perry, 

of  them  on  motion  but  no  profert  need  3  Root  (Conn.)  461.     And  for  the  rule' 

be  made.     Cecil  v.  Dynes,  3  Ind.  136.  in  Mafsackuarlis,  gee   Commonwealth 

And   In  Miciitran  profert   is   not   re-  v.  Roby,  11  Pick.  (Mass.)  496;  Guild 

quired  where  the  declaration  sets  forth  v.  Richardson,  6  Pick,(Mas8.)  364.  and 

the  written  contract  In  full.     Regents  Slayton  v.  Chester,  4  Mass.  478. 

!■.  Detroit  etc.  Soc,  13  Mich.  1  j8.  In  Maryland,  where  a  record  of  the 

1.  See   Gould   Plead.  (5th  ed.)4o8;  same  or  of  another  court  is  pleaded.  It 

Steph   Plead.  (Heard,  gthed.)  66,  437;  was  a  fatal  defect  on  special  demurrer 

Com.   Dig.   Pleader,    O.    i.      Patten    v.  to  omit  the  front  falel  frr  rerordHm. 

Heuatis,  36  N.  J.  L.  jgj;  3  Black.  Com.  Shafer  v.   Stonebraker,   4    Gill    &   J. 

App.  33 ;  Bender  t.  Sampson,  11  Mass.  (Md.)  345.    The  frout,  however,  docs 

43.     See    Powers    v.    Ware,    3    Pick,  not  amount  to  a  profert,  but  it  is  suf- 

:Ma8s.)45i,  flcient,    even    on     special     demurrer. 

■,  Gould  Plead,  (^th  ed.)4ii,  Mason  Clapp  t>.  Gilman,  3  Blackf.  (Ind.)  45. 

•■.   Buckmaster,    i    III.   37;    Magee    v.  The  writ  being  part  of  the  record,  pro- 

Fisher,    8    Ala,    jao.    See    Gatton  v.  fert  of  It  is  unnecessary.     Renner  v. 
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when  profert  of  the  letters  testamentary  or  of  the  letters  of  ad- 
ministration is  essential.^  The  effect  of  profert  is  to  enable  the 
court  to  inspect  the  instrument  and  to  entitle  the  adverse  party 
to  oyer  of  it.  Tq  crave  oyer  meant,  in  ancient  practice,  to  pray 
to  hear  the  document  in  question  read ;  and  the  effect  of  the  read- 
ing was  to  make  the  document  part  of  the  record.*  In  modern 
times  the  term  usually  signifies  the  demand  by  one  of  the  parties 
for  a  copy  of  the  instrument  pleaded  against  him.'  When  one 
who  is  entitled  to  oyer  demands  it,  he  n^ed  not  answer  until  it  is 
granted,  but  a  failure  to  demand  it  is,  as  in  other  cases,  a  waiver 
of  the  right.*  Oyer  is  demandable  whenever  profert  is  necessari- 
ly made.*  If  profert  is  wrongly  omitted,  the  proper  course  for 
the    adverse    party    is    not    to    demand    oyer   but   to  demur.* 


Reed,  3  Ark.  339 ;   Commonwealth  x'. 
Roby,  12  Pick.  (Mass.)  496. 

1.  Steph.  Plead.  (Heard  9th  ed.)  66; 
Gould  plead.  (5th  ed.)  412;  Com.  Dig. 
Pleader,  O.  3;  Brown  v.  Jones,  10  Gill 
&  J.  (Md.)  334.  See  Beach  v.  Pears,  i 
N.  J.  L.  288;  Thatcher  v.  Lyman,  5 
Mass.  260;  Judge  of  Probate  v.  Merrill, 
6  N.  H.  256.  Omission  of  profert  was, 
at  the  common  law,  a  fault  in  substance 
cognizable  on  general  demurrer.    Com. 


Bryan,  5  Coldw.  (Tenn.)  105.  Oyer  can 
be  craved  only  once  in  the  same  suit. 
Taylor  v.  Bank  of  Kentucky,  2  J.  J. 
Marsh.  (Ky.)  264. 

5.  Steph.  Plead.  (Heard,  9th  ed.)  67; 
Van  Renssalaer  v.  Saunders,  2  How. 
Pr.  (N.  Y.)  250;  Bettle  v.  Wilson,  14 
Ohio  257. 

6.  Metcalf  v.  Standeford,  i  Bibb 
(Ky.)  618.     But  see  Anderson  r.  Barry, 

J.    Marsh.   (Ky.)    265;  Briggs  r. 


^ 


Dig.  Pleader,  O.   17;  Cutts  v.  Bennet,     Greenlee,  Minor  (Ala.)  123. 


Cro.  Jac.  412;  3  Bulstr.  223;  Hob.  83; 
Edwards  v.  Stapleton,  Cro.  Eliz.  551. 
Although  this  is  questioned  in  Lee  and 
Cureton's  case,  i  Leon.  300,  and  denied 
in  Salisbury  v.  Williams,  2  Salk.  47. 
By  i6  and  17  Car.  2,  ch.  8,  the  omission 
is  cured  by  verdict;  and  by  4  and  5 
Anne,  ch.  16,  is  cognizable  only  on 
special  demurrer.  Bac.  Abr.  Pleas,  etc., 

1,12(1). 

2.  Commissioners   v.  Gains,  Treadw, 

Const.  (S.  Car.)  459;  Tucker  v.  State, 

II    Md.  322;    Rantin   v.    Robertson,  2 

Strobh.  (S.  Car.)  366. 

8.  Bac.  Abr.  Pleas,  etc.,  I,  12  (i,  2); 
Steph.  Plead.  (Heard,  9th  ed.)  87. 

4.  Gould  Plead.  (5th  ed.)  418;  Smith 
V.  Alworth,  iS  Johns.  (N.  Y.)  445;  Pol- 
lard V.  Yoder,  2  A.  K.  Marsh.  (Ky.) 
264;  Baily  v.  Wallen,  i  Overt.  (Tenn.) 
198;  Adams  v.  Macv,  i  Bibb  (Ky.) 
328;  Gist  V.  Steele,  TBibb  (Kv.)  571; 
Palmer  v.  McGinnis,  Hard.  (Fty.)  513. 


In  Alabama^  the  omission  of  profert 
is  not  available  on  general  demurrer. 
Mallory  v,  Matlock,  7  Ala.  757.  Sec 
Hall  V.  Williams,  8  Me.  434;  Hanna  r. 
Yocum,  17  111.  387.  If  profert  where 
necessary,  is  omitted,  the  defect  must 
be  taken  advantage  ot  before  verdict. 
Francis  v.  Hazlerig,  i  A.  K.  Marsh. 
(Ky.)93;  Tucker  v.  Real  Estate  Bank, 
4  Ark.  429. 

It  has  already  been  said  that  a  party 
is  not  entitled  to  oyer  where  there  is  no 
profert;  but  if  he  nevertheless  demands 
it,  and  his  adversary  grants  it,  he  may 
make  use  of  it.  Story  v.  Kimball,  6 
Vt.  541;  S.  P.  Campbell  v.  Strong, 
Hempst.  (U.  S.)  265. 

If  profert  is  made  of  the  writing  de^* 
Glared  on  and  oyer  is  not  craved,  the 
instrument  is  taken  to  be  as  stated  in 
the  declaration.  Pollard  v,  Yoder,  2 
A.  K.  Marsh.  (Ky.)  264;  Wriston  v. 
Lacy,  7  J.  J.  Marsh.  (Ky.)  219.    Profert 


The  proper  mode  of  obtaining  oyer  is  of  a  bond  includes  profert  of  the  con- 
by  prayer  entered  on  the  record,  to  dition.  United  States  v.  Spalding,  2 
which  the  opposite  party  may  counter  Mason  (U.  S.)  478.  But  oyer  of  a  bond 
plead.  But  when  the  papers  are  on  file,  does  not  include  oyer  of  the  condition; 
a  statement  in  the  demurrer  that  oyer  nor  e  converso.  United  States  v.  Saw- 
is  craved  (there  being  no  objection)  is  yer,  i  Gall.  (U.  S.)  86.  Nor  oyer  of  a 
sufficient  Thatcher  v,  Lyman.  5  Mass.  note,  oyer  of  the  indorsements.  Tug- 
260;  Judge  of  Probate  v.  Merrill,  6  N.  gle  v.  Adams,  3  A.  K.  Marsh.  (Ky.)  429. 
H.  256.  A  praver  not  entered  on  the  See  McLain  i\  Onstott,  3  Ark.  478. 
record    is    insufficient.      Williams     v.  But  the  omission  to  crave  oyer  of  the 

510 


OMunl  MTUm  <f  PlMdlK-      PLEADING.  Omrm  Ofa  w  DAadut. 

Profert  unnecessarily  made  does  not  entitle  to  oyer.'  It  is  not 
^or  to  award  oyer  when  it  is  not  properly  demandable ;  other- 
wise, of  a  refusal  of  it  when  a  party  is  entitled  to  it.* 

d.  Demurrer— (See  also  Demurrer,  vol.  5, p.  549)— (i)  Defi. 
nition.* — If  the  defendant  thinks  the  declaration  insufficient  in 
substance  or  in  form,  or  if  at  iny  subsequent  stage  either  party 
conceives  the  preceding  pleading  to  be  faulty  in  these  respects, 
his  course  is  to  demur,  and  thus  to  submit  to  the  court  the  que»- 
tion  of  the  sufficiency  of  the  pleading.'*     A  demurreristherefore 

condition  li  amendable.  Alabama  Unl-  mand  for  ojer  it  at  the  trial.    3  Black. 

TcnitT  t>.  Winitoo,  5  Stew.  &  P.  (AlB.)  Corom,  399;    Gould   Plead,  (sih  ed.) 

17.     Where   (In    a    jurisdiction  where  418.     But  a  writing  proSereii   is  not 

profert   of  writings  not  under  seal  la  psrtof  the  record  unless  ojer  is  craved. 

made)  there  were  two  counts  in  a  dec-  Adams  v.  Macej,  1   Bibb  (Kr.)  328; 

lamUon  on  two  notes,  profert  of  both  Palmer  v.  McGinnis,  Hard.  (Ky.)  513; 

notes  at  the  conclusion  of  the  last  count  Gist  r>.  Steele,  i  BibbCKj.)  157.     But  if 

was  held   sufficient.     Hj-nson  f.  Rud-  the  party  avails  himself  of  operand  sets 

dell,    II    Ark.   33.     And   see   Estill  v.  out  the  deed  of  his  adversary,  he  n: 


Jenkins,  4  Dana  (K/.)  75.  Oyer  of  a  recite  it,verbaiim.  If  he  misquotes, 
deed  set  forth  in  one  count  does  not  his  opponent  may  sign  judgment 
applv  the  deed  to  other  counls.   Hughe*    against  him,  since  his  plea  is  then  bad 


Nloore,  7  Cranch  (U.  S.)  176.  in  part  and  (therefore]  bad  altogether 
I.  But  if  oyer  is  craved  when  the  Or  the  adversary  may  make  the  error 
party  Is  not  entitled  to  it,  and  the  of  the  citation  appear  upon  the  record 
prayer  fs  granted,  the  deed  becomes  by  praying  to  have  the  true  deed  en- 
part  of  the  record,  Deming  v.  Bui-  rolled;  having  done  which,  he  may 
litt,  I  Blackf.  (Ind.)  341;  Russell  v.  demur.  Wallace  f.  Duchess  of  Cum'- 
Drummood,  6  Ind.  316.  berland,  4  T.  R.  370;  Jereni  v.  H*r- 
t.  Longavil  V.  Isleworth,  3  Salk.  ridge,  i  Saund.9  b(n.  i)  316,317;  Ab- 
49B;  a  Lill.  Abr.  338;  i  Chitty  Plead,  ney  r.  White,  Carth.  301 ;  Simmons  i.. 
{i6th  Am.  ed.)  417;  Lawes'  Plead.  Parmenter,  1  Wils.  97  ;  Rudisill  v.  Sill, 
99';  Enkine  I'.TowDsend,  3  Mass. 494i  a  Blackf,  (Ind.)  383;  i  Chitty  Plead. 
3  Am.  Dec.  71;  Gould  Plead,  (sth  (i6th  Am.  ed.)  418;  Gould  Plead, 
ed.)  430;  SUte  v.  Hicks,  3  Blackf.  (sth ed.)430;  United  Slates T^.Sawyer, 
(Ifld.)  336;  JO  Am.  Dec.  118.  t  Gall.  (U,  S,)  86.  There  la  no  profert 
When  a  par^  entitled  to  oyer  de-  and  no  oyer  under  the  New  York  code, 
mand«  and  obtains  it,  he  may  or  may  but  that  instrument  provides  for  the 
not  make  use  of  It.  Matter  heard  production  of  papers  on  motion  in  all 
npon  oyer  becomes  part  of  the  record  the  cases  (it  should  seem)  In  which  a 
and  the  party  may  at  his  option  demur  bill  of  discovery  would  lie  in  Chan- 
or  plead  according  to  the  nature  of  the  eery.  Code  38(1.  See  note  (li)  Gould 
facts  disclosed.  Thus  it  upon  oyer  It  Plead.  (5th  ed,)  408, 
appears  that  there  is  only  a  partial  a.  The  atalements  contained  under 
statement  of  the  deed,  the  pleader  may  this  head  should  be  taken  in  connection 
demur.  Hi>bson  i/,  McArthur,  3  Mc-  with  the  matter  contained  in  the  special 
Lean  (U.  S.)  341;  Duval  v.  Malone,  14  article  on  demurrers.  The  two  are  In- 
(Sratt  (Va.)  34;  Bogardus  v.  Trial,  3  tended  to  be  complementary. 
111.63;  Martin  !■.  Sank  of  Tenn.,  3  4.  Demurrer  cometh  of'lhe  Latin 
Coldw.  (Tenn.)  333.  So  if  profert  is  word  i/fMarar/,  to  abide;  and  therefore 
made  of  an  original  and  a  copy  is  he  which  demurrelh  In  law  is  said  he 
offered  on  oyer  the  defendant  mar  that  abldeth  in  law:  Aforalmr  or  de- 
ilemur,  Wellford  f.  Miller,  i  Cranch  maralur  in  lege.  Whensoever  the 
(C.C.)485;  Jones  21.  Simmons,  4  Humph,  learned  counsel  of  a  partv  is  of  opinion 
(Tenn.)  314;  Moore  r.  Fenwick.  Glim,  that  the  count  or  plea  bf  the  adverse 
(Va.)  J14;  McCormick  v.  Kenyon,  13  party  Is  insufficient  in  law,  then  he  de- 
Mo.  131,  In  Brooks  i^.  Brooks,  6  N,  J.  L.  murreth  or  abidelh  in  law,  and  referreth 
404,  it  is  said  that  the  time  to  object  the  same  to  the  judgtnent  of  the  court 
to  an  inaufficleat  compliance  with  de-  Co.  Litt.  71  b. 
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an  excuse  for  not  pleading,^  and  may  be  defined  to  be  a  state- 
ment by  a  party  that  his  adversary,  on  his  own  showing,  has  no 
legal  right  to  succeed.  The  office  of  a  demurrer  is  to  call  the 
attention  of  the  court  to  a  positive  or  negative  defect  in  the 
pleading  at  which  it  is  pointed,  which  defect  vitiates  the  pleading 
in  law.  A  positive  defect  occurs  when  the  pleading  contains 
matter  which  it  ought  not  to  contain.*  A  negative  defect  occurs 
when  the  pleading  does  not  contain  matter  which  it  ought  to  con- 
tain,^ or  when  the  matter  is  not  set  forth  with  the  fullness  or  for- 
mality  required  by  law.*  The  first  and  third  of  these  defects, 
viz,  excess  of  matter  and  breaches  of  the  laws  of  statement,  are 
defects  in  form  only.  The  second,  deficiency  of  matter,  is  a  fault 
in  substance.  Defects  in  substance  are  cognizable  on  general  or 
special  demurrer.  Defects  in  form  are  cognizable  on  special  de- 
murrer only.  Therefore  every  special  demurrer  includes  a  general 
one.*     It  is  a  general  demurrer  and  something  more. 

(2)  General  Demurrer, — A  general  demurrer  is  an  exception  in 
general  terms  to  the  sufficiency  of  a  pleading;  it  does  not  point 
out  the  particular  imperfection.  When  pleading  was  oral  and 
objections  were  taken  ore  tenus,  a  general  demurrer  answered  every 
purpose,  for  it  was  always  clear  to  court  and  counsel  which  point 
was  objected  to.  Accordingly,  at  common  law,  a  special  demurrer, 
or  one  which  specifies  the  particular  imperfection,  was  unneces- 
sary.® But  when  it  became  the  practice  to  reduce  the  pleadings 
to  writing,  the  party  whose  pleading  was  objected  to  by  general 
demurrer  went  into  court  not  knowing  w^hat  he  w^as  to  argue. 
This  mischief  was  remedied  by  the  statute  of  27  Elizabeth,  ch. 
5,'' which    provided    in   substance  that,  upon  joinder  in  demurrer. 


1.  Haiton  v.  Jeffries,  10  Mod.  280.  turned  on  the  familiar  principle  that 
It  is  in  accordance  with  this  principle  where  the  demurrer  to  a  declaration 
that  the  rule  is  laid  down  that  a  party  is  too  large  judgment  will  be  given  for 
cannot  demur  and  [plead  at  the  same  the  plaintiff. 

time.     In    early   times,    however,    the  7.  The  provisions  of  this  statute  are 

principle  does   not  seem  to  have  been  as   follows:    Forasmuch    as    excessive 

recognized,   and   a   demurrer   together  charges   and  expenses,  and  great  delay 

with  a  plea  was  sometimes   permitted,  and    hindrance  of  justice  hath  grown 

2.  As  for  example  where  the  plea  in  actions  and  suits  between  the  sub- 
bontains  not  one  answer  to  the  declara-  jects  of  this  realm,  by  reason  that  upon 
tion,  but  two— duplicity.  some  small  mistaking  or  want  of  form 

8.  As  in  the  case  of  a  declaration  in  in  pleading,   judgments  are   often   re- 

assumpsit  which  omits  to  allege  a  con-  versed    by    writs  of  error,  and   often- 

sideration.  times   upon  demurrers    in    law    given 

4.  As   where  the  form   of  statement  otherwise  than  the  matter  in  law,  and 

in  a  pleading  is  argumentative.  very   right   of  the  cause  doth   require, 

6.  State  V,  Peck,  60  Me.  49S.  whereby    the    parties    are    constrained 

€.  It   is   often   said  that  at  common  either   utterly    to  lose   their  rights,  or 

law  a  special  demurrer  was   necessary  else,  after  long  time  and  great  trouble 

in  cases   of  duplicity.     So  says  Chitty,  and    expense,    to    renew    again    their 

Plead.  (i6th  Am.  ed.)  694,  citing"  as  an  suits;  for  remedy  whereof,  be  it  enacted 

authority    Powdick  v.  Lyon,    11    East  by  the  Queen's  most  excellent  majestv, 

565.     But  in  that  case  there  is  nothing  the  lords   spiritual  and  temporal,  and 

to  sustain  the  assertion.     There  was  no  the  commons,  in  this   present   parlia- 

question  of  duplicity,  and  the  decision  ment  assembled,  and  by  the  authority 
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ment  should  be  given  on  the  merits  without  regard  to  any 
:ts  in  form,  except  those  which  the  party  demurring  specially 
lown,  "The  chief  difficulty  which  arose  in  the  construction 
lis  statute,"  says  Chitty,*  "was  the  distinguishing  between 
:  was  matter  of  fofm  and  matter  of  substance;  and  many 
:ts  which  are  now  deemed  mere  form  were  holden  not  to  be 
i  by  this  statute,  such  as  the  omission  of  the  words  vi  et 
is,  contra  pacem,  etc."  Accordingly,  the  4  &  5  Anne,  ch, 
was  enacted  to  emphasize  the  principles  of  the  earlier  statute, 
it  specified  with  greater  particularity  what  were  those  matters 
)rm  which  a  general  demurrer  was  insufficient  to  reach.  These 
ites,  however,  have  been  construed  as  not  applying  to  pleas 
latement,*  and  the  form  of  such  a  plea,  as  well  as  its  sub- 

uime,  that  from  henceforth,  after  coune  of  proceeding  whatsoever,   ex- 

rrer  joined   and   entered   In   anj'  ccpC  thoie  onlj' which  the  partv  demur- 

i   or   suit  in  vny  court  of  record  ring  shall  ipeciallj'  and  particularly  let^ 

I  thli  realm,  the  judges  shall  pro-  down  and  exprCES,  together  with  hude- 
and  give  judgment  according  as  murrer,  as  causes  of  the  xame,  notwith- 
vtj  right  and  cause  of  the  matter  standing  that  such  imperTection,  omls- 
'  shall  appear  unto  them,  without  sion  or  defect  might  have  heretofore 
ling  anj  imperfection,  defect  or  been  taken   to  be  matter  of  substance, 

of   form    la    any    writ,    return,  and  not  aided  by  the  statute  made  In  the 

,  declaration,   or  other  pleading,  twenty -seventh  year  of  Queen   Ellza- 

is,  or  course  of  proceeding  what-  beth,  enUCled,  "An  act  for  the  further- 

f,  except    those  only   which   the  ance  of  justice  in  case  of  demurrer  and 

demurring  shall  specially  and  pleadings,"  so  as  sufficient  matter  ap- 
ularly  set  down  and  express  to-  pear  In  the  said  pleadings,  upon  which 
r  with  his  demurrer;  and  that  no  the  court  may  give  judgment  accord- 
lent  to  be  given  shall  be  reversed  Ing  to  the  very  right  of  the  cause;  and 
y  writ  of  error,  for  any  such  tm-  therefore  from  and  aller  the  said  first 
;aon,  defect  or  want  of  form  as  Is  day  of  Trinity  term,  no  advantage  or 
laid,  except  such  only  as  is  before  exception  shall  be  taken  of  or  for  an 
led.  Immaterial  traverse;  orof  or  f□^thede- 
l  Chitty  Plead.  (16th  Am.  ed.)  fault  of  entering  pledges  upon  any  bill 
or  declaration;  or  of  or  for  the  default 
fhe  provisions  of  this  (tatute  are  of  alleging  the  bringing  Into  court  any 
lows :  For  the  amendment  of  the  bond,  bill,  indenture  or  otherdeed  what- 

II  several  particulars,  and  for  the  soever  mentioned  In  the  declaration  or 
:,  speedier,  and    better  advance-  other  pleading;  or  of  or  for  the  default 

of  justice,  be  tt   enacted   by  the  of  alleging  of  the  bringing  into  court 

n'l   most  excellent   majesty,     by  letters  testamentary,  or  letters  of  ad- 

nVCa  the  consent  of  the  lords  spir-  minigiration;  or  of  or  for  the   omission 

and  temporal,  and   commons,   in  oi  vi  ttarmUet  contra pacem,arK\\h.KT 

present    parliament    assembled,  of  them;  or  of  or  for  the  want  of  aver- 

ly  the  authority  of  the  same,  that  ment  of  hoc  farnlns  etl  veriScare,  or 

and  after  the  first  day  of   Trinity  hoe   faratus    tsl    verificare    per   re- 

which  shall  be  in  the  year  of  oi^  cordum;  or  of  or  for  not  alleging/rov/ 

one  thousand  seven  hundred  and  faftl  ftr  refordum,  but  the  court  shall 

rtere    any    demurrer    shall    be  give    judgment   according  to  the  very 

J,  and  entered  in   any   action   or  right  of  the  cause,  as  aforenaid,  without 

n  any  court  of  record  within  this  regarding  any  such  imperfections,  omi«> 

I,  the  judges   shall   proceed   and  slons  and  defects,  or  any  other  matter 

judgment,  according  as  the  very  of  like  nature,  except  the  same  shall  be 

of  the  cause  and   matter   in   law  specially  and  particularly  set  down  and 

appear   unto   them,   without   re-  shown  ior  cause  of  demurrer. 

n^  any  Imperfection,  omission  or        S.  Walden   v.    Holman,   i  Ld.  Ray. 
t  m  any  writ,  return,   plaint,  dec-     1015,     PlaintlfT   declared    against    the 
An,  or  other  pleading,  process  or    defendant  by  the  name  of  John,  who 
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stance,  will  be  scrutinized  by  the  court  on  general  dem,urrer.* 
For  a  merely  formal  defect,  it  is,  even  in  this  case,  advisable  to 
demur  specially.* 

(3)  Special  Demurrer. — The  origin  and  nature  of  special  de- 
I  murrers  having  been  already  pointed  out,  it  remains  to  state  that 
;.  they  have  in  practice  supplanted  general  demurrers  throughout 
I  -  the  United  States;^  but  they  have  been  abolished  in  England  by 
|.                               statute,  and  a  motion  to  strike  out  has  been  substituted.* 

(4)  Effect  of  Demurrer  in  Opening  Record^ — (a)  General  Princi^ 
pies, — Upon  demurrer  the  court  will  examine  the  whole  record 
and  give  judgment  for  him  who  upon  the  whole  appears  to  be 
entitled  to  it.®  This  is  subject  to  an  exception  in  the  case  of  a 
demurrer  to  a  plea  in  abatement,  where  the  court,  if  the  decision 
is  adverse  to  the  plea,  will  give  judgment  of  respondeat  ouster 

\  without  regard  to  defects  in   the   declaration.''     And  while  it  is 

true  that  a  demurrer  opens  the  record  to  the  inspection  of  the 
I  court,  yet  where,  by  the  filing  of  several  pleas,  as  many  records' 

;  have  been  constituted  as  there   are  pleas,  a  demurrer  will  open 

only  that  record  in  which  it  occurs.     An  admission  in  one  line  of 
pleading  is  not  available  on  a  demurrer  occurring  in  another  line.* 

',  pleaded  in  abatement  that  he  was  bap-  may  be ;  and,  where  issue  is  joined  on 

;  tized  by  the  name  of  Benjamin,  absque  such  demurrer,  the  court  shall  proceed 

hoc  quod  idem  yofiannesviVi^  ever  Vnoyfii  and  give  judgment  according  as  the 

by  the  name  of  John.     Upon   general  very  right  of  the  cause  and  matter  in 

demurrer     a     respondeat    ouster    was  law   shall   appear  unto  them,  without 

awarded,  Lord    IIolt   declaring  that  regarding  any  imperfection,  omission, 

the  statute  of  Elizabeth  meant  only  that  deifect   in    or    lack   of   form;   and  no 

!  matters  of  form  in  pleas   which  go  to  judgment  shall   be  arrested,  staved  or 

the  action  shall  be  helped  on  general  reversed   for   any   such   imperfection, 

demurrer.     Pleas  in  abatement   remain  omission,  defect  in  or  lack  of  form, 
as  before  the  statute  in  this  respect,  and         No  pleading  shall  be  deemed  insuf- 

this  one  was  clearly  informal,  for  the  licient    for    any   defect    which   could 

quod  idem   confesses    the    defendant's  heretofore  only  be  objected  to  by  spe- 

name    to    be    John,  whereas    he    sub-  cial  demurrer. 

sequently    states    that    he   was    never         If  any  pleading  be  so  framed  as  to 

known   by   that  name.     In   short,  the  prejudice,  embarrass  or  delay  the  fair 

plea  was  repugnant.  trial  of  the  action,  the  opposite  party 

1.  Lloyd  V.  Williams,  2  M.  &  Sel,  may  apply  to  the  court  or  a  judge  to 
485;  Hoppin  V.  Jenckes,  9  R.  I.  102.  strike    out  or  amend   such    pleading, 

2.  Hixon  V,  Binns,  3  T.  R.  186.  and  the  court  or  any  judge  shall  make 

3.  This  statement  applies  both  to  such  order  respecting  the  same,  and 
those  States  in  which  technical  de-  also  respecting  the  costs  of  the  applica- 
murrers  exist,  and  to  those  in  which  lion,  as  such  court  or  judge  shall  see  fit 
defenses  by  way  of   demurrer  are  set        5.  See  Demurrer,  vol.  5,  p.  549. 

•     up  in  an  answer.     In  most  cases  the  •*%,  Steph.  Plead.  (9th  Am.ed.)  14^. 

practice    acts    or    codes    specify    the  7.  In   Hastrop  v,.  Hastings,  i  Salk. 

grounds  which  will  sustain  objections  212,  there  was  a  demurrer  to  a  plea  in 

akin  to  demurrers,  and  these  grounds  abatement.     Upon  argument,   counsel 

must  be  set  out  specifically.  for  the  defendant  sought  to  insist  upon 

4.  15  &  16  Vict.,  ch.  76,  §  50,  et  seq.  divers  faults  in  the  declaration,  but 
The  text  of  the  statute  is  as  follows :  the  court  would  not  listen  to  him;  for 
Either  party  may  object  by  demurrer  it  was  said  per  curiam  that  on  demur- 
to  the  pleading  of  the  opposite  party,  rer  to  plea  in  abatement,  the  plea  only 
on  the  ground  that  such  pleading  does  will  be  scrutinized,  and  accordingly  a 
not  set  forth  sufficient  ground  of  respondeat  ouster  was  awarded, 
action,  defense  or  reply,  as  the  case  8.  In   Davies  v.  Penton,  6  B.  &  C 
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ip)  Where  Plaintiff  Mistakes  Cause  of  Action. — An  important 
nodi6cation  of  the  rule  that  a  demurrer  opens  the  whole  record 
>ccurs  in  the  case  in  which  a  plaintiff  with  a  good  cause  of  action 
leverthcless  rests  his  case  on  the  wrong  ground.  The  principle 
s  that  a  plaintifl  must  recover,  if  at  all,  on  the  ground  of  action 
«t  forth  in  his  declaration  without  assistance  from  matter  dis- 
posed by  the  defendant's  plea.* 

(c)  Discontinuance. — Another  modification  of  the  general  rule 
>ccurs  where  upon  the  whole  record  the  right  appears  to  be  with 
he  plaintiff,  but  where  he,  by  being  guilty  of  a  discontinuance,  is 
lot  in  a  position  to  demand  judgment.  A  discontinuance  takes 
>Iace  when  the  plaintiff  neglects  to  take  advantage  of  an  oppor- 
unity  of  signing,  judgment.  Thus,  where  a  plea  begins  as  an 
inswcr  to  a  part  of  the  claim  only,  and  is  in  fact  only  a  partial 
.nswer,  the  plaintiff  should  sign  judgment  as  by  nil  dicit  for  the 
)art  unanswered.*     Or  he  should  resign  his  claim  by  entering  a 

16,  an  action  wai  brought  upon  ar-  which   the  derniirrer  occurs.    Mailer 

iclea  of  agreement  whereby  the   de-  cinnot  be  imported  from  one  branch 

endant  agreed  to  sell  to  the  plainliS  Into  another  to  support  a  tailing  case, 

he  stock  and  good  will  of  hii  buaineaa  Judgment  was  accordingly   given  for 

1  an  apothecarv,  covenanting  that  he  the  plaintiff. 

rould  not  himself  chttv  on  said  boii-  1.  In  Marsh  v.  Bulteel  (5  B.  &  Aid. 
less  within  Gvc  miles  oj  the  establish-  507)  the  action  was  covenant  upon  a 
lent.  As  part  of  the  consideration  deed  whereby  the  parties  agreed  to 
ar  the  sale,  the  plaintilT  agreed  to  paj  submit  certain  differences  to  the 
nd  discharge  two  bills  of  exchange,  award  of  arbitrators.  The  first  count 
treach,  that  the  defendant  did  carry  set  forth  the  defendant's  covenant  to 
n  the  said  business  within  five  miles,  abide  b^  the  award  and  not  to  hinder 
'lea  ( I),  that  the  plaintiff  did  not  pay  the  arbitrators  from  performing  the 
he  bills  of  exchange,  (3)  a  set-otf.  award.  It  then  set  forth  the  making 
ro  plead),  a  demurrer;  to  plea  (j),  of  the  award  wherein  they  directed 
epllotion  of  bankruptcy.  Upon  this  the  defendant  to  pay  to  the  plaintifl 
tate  of  the  record  it  appeared  to  certain  sums  of  money.  Breach,  that 
he  court  that  plea  (i)  was  bad  (pre-  the  defendant  did  not  pay  those  sumi. 
umably  (or duplicity);  but  CHiT-rrtor  The  defendant  pleaded  that  before  tha 
he  defendant  argued  that  Inasmuch  as  award  was  made  he  revoked  the  au- 
he  plaintiff  in  his  replication  bad  thorlty  of  the  arbitrators  by  deed,  of 
lonfeased  himself  a  bankrupt,  the  which  they  had  notice.  Demurrer  to 
:ourt  upon  demurrer  should  notice  the  plea.  The  court  w«s  oF  opinion 
his  fact  as  being  disclosed  by  the  that  the  defendant  was  entitled  to 
ecord  and  should  declare  that  the  judgment,  upon  the  ground  that  the 
plaintiff's  declaration  was  bad,  since,  plea  was  a  good  answer  to  the  breach 
>eiog  a  bankrupt,  he  had  no  right  to  alleged,  and  Abbott,  C,  J.  remarked, 
lue.  But  the  court  were  of  opln-  "It  never  has  been  held  that  a  plaintiff 
on  that  upon  demurrer  they  could  who  seeks  to  recover  damages  for  one 
consider  only  that  line  of  pleadings  In  ground  of  action  stated  In  his  count  Is 
rhich  the  demurrer  occurred  — the  entitled  to  recover  In  respect  of  anoth- 
leclaratioQ  and  the  fb-at  plea.  Lit-  er,  disclosed  by  the  delendanf  s  plea. 
rLEDAi-K,  J.,  touched  the  heart  of  the  I  am  oF  opinion  that  a  plaintiff  can  re- 
natter  when  he  said  :  "  We  must  treat  cover  only  In  respect  of  the  ground  of 
lie  count,  pleaand  replication,  and  the  action  stoted  In  his  declaration,"  See 
:ount,  plea  and  demurrer  as  distinct  Steph.  Plead.  (9th  Am.  ed.)  144,  and 
records  and  give  judgment  upon  each  H^ad  v.  Baldrev,  6  A.  &  E.  468. 
irithout  reference  to  the  other."  In  3.  1  Chltty  ("lead,  (i6th  Am.  ed.) 
ither  worda,  the  court  upon  demurrer  C49.  There  la  an  important  distinction 
rill  indeed  consider  the  whole  record,  between  a  plea  which  professes  to  be  a 
aut  the  whole  of  that  record  only  in  complete  answer  but  which  Is  not,  and 
fits 
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nolle  prosequi  thereto.*  But  if  he  adopts  neither  course,  there 
occurs  a  chasm  or  hiatus  in  the  proceedings  which  has  the  effect 
of  discontinuing  the  whole  action.*  And  if  there  are  several  de- 
fendants, a  discontinuance  as  to  one  is  a  discontinuance  as  to  all* 
The  plaintiff  by  a  discontinuance  is  put  out  of  court,  and  not 
being  in  court  he  is  incapable  of  demanding  judgment  on  the 
demurrer.*  A  discontinuance  is  cured  after  verdict  by  the  statute 
of  jeofails;*  and  after  judgment  by  nil dicit,  confession  or  non 
sunt  informatus  by  4  Ann.,  ch.  16.® 

(5)  Judgment   on  Demurrer. — See    JUDGMENT,  vol.    12,  page 
58. 

e.  Plea  and  Subsequent  Pleadings — (i)  Protestation.—Ks 

a  result  of  the  principle  that  a  party  was  deemed  to  admit 
such  matters  as  he  neither  traversed  nor  confessed  and  avoided, 
the  use  of  a  protestation  was  sanctioned  by  the  courts.  This  has 
the  effect  of  preventing  an  adverse  allegation  of  fact,  which  stands 
confessed  by  the  pleadings,  from  operating  as  an  estoppel  in  an- 
other suit  between  the  same  parties.  It  is  said  to  be  the  exclusion 
of  a  conclusion,''  and  is,  in  strictness,  no  part  of  the  pleadings; 
it  rather  has  the  effect  of  suspending  the  operation  of  the  rules 
of  pleading.  It  has  no  effect  upon  the  record  as  far  as  the  prin- 
cipal case  is  concerned,  for  the  purposes  of  which  the  matters 
covered  by  the  protestation  are  deemed  to  be  admitted.*  Hence 
^   a  superfluous  or  repugnant  protestation  does  not  injure  the  plead- 

one  which  professes  to  be,  and  in  fact  Although  the  defendants'  plea  was  bad 

is,  onlj  a  partial  answer.     It  is  only  in  the  court  declared,  per  Eyrk.  C.  J^ 

the  latter  case  that  judgment  can  be  that  the  plaintiffs  having  been  guilty  of 

signed  for  the  part  unanswered  :  in  the  a  discontinuance,  were  not  in  a  position 

former  case  the  plaintiff  should  demur,  to  take  advantage  of  that  fact;  eras 

Steph.  Plead,  (oth  Am.  ed.)  216.  Rooke,  J.,  put  it,  "the  plaintiffs  not 

1.  I  Chitty    Plead.  (i6th  Am.  ed.)  being  in  court,  cannot  call  upon  the 
550.  court  to  give   them  judgment."    See 

2.  Steph.  Plead.  (9th  Am.  ed.)  215.         Gilb.  Hist.,  C.  P.  155-158 ;  i  Rol.  Abr., 
8.  Bro.  Abr.  Discontinuance  de  PrO'     fo.  487-488;  Com.  Dig.  Pleader  (VVm. 

cess^  pi.  22;  Green  -y.  Chernock,  Cro.  Ill);  '^ro.  Khx, Discontinuance  de  Pro- 

Eliz.  762.  cess^  pi.  22 ;  Green  v.  Char  nock,  i  Cro. 

4.  One  of  the  leading  cases  on  the  Eliz.  762;  Paston  r.  Lusher,  Yelv.  155. 

subject  of  discontinuance  is  Tippet  v.  5.  32  Hen.  VIII,  ch.  30, 

May,  I  B.  &  P.  411.     In  that  case,  to  a  6.  See  Steph.  Plead.  (9th  Am.  ed.) 

declaration  in  assumpsit  against  three,  216,  note  (d). 

two  of  the  defendants  pleaded  a  debt  7.  Co.  Litt.  X24b,  126.     Gould  Plead, 

of  record  by  way  of  set-off,  but  took  no  (16th  ed.) 

notice  of  the  third.  The  plaintiffs  re-  8.  The  following  is  the  form  of  a 
plied  nul  tiel  record^  and  gave  a  day  protestation:  Replication,  precludi 
for  the  production  of  the  record,  but  non:  because  protesting  that  the  de- 
entered  no  suggestion  on  the  roll  re-  fendant  did  not  give  notice  to  the 
specting  the  third.  To  this  the  de-  plaintiffs  in  manner  and  form  as  the 
fendants  demurred  generally.  Mar-  defendant  has  above  in  her  plea  in  that 
SHALL,  Sergt.,  made  a  learned  argu-  behalf  alleged.  The  effect  of  this  is  to 
ment  in  support  of  the  demurrer,  and  admit  for  the  purposes  of  the  pending 
the  court  gave  him  judgment,  on  the  action  that  notice  was  given,  but  to  pro- 
ground  that  there  had  been  a  discon-  test  against  this  admission  being  used 
tinuance  as  to  one  defendant,  and  against  the  plaintiffs  on  any  other  occa* 
therefore  a  discontinuance  as  to  all.  sion.    Gould  Plead.  (5th  ed.)  549* 

616 
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ig  with  which  it  is  connected,  even  on  special  demurrer.*  When 
le  pleading  is  shown  to  be  false,  the  protestation  is  deprived  of 
s  force,  and  it  will  not,  therefore,  avail  the  party  protesting  if 
le  issue  be  found  against  him.* 

{2)  Puis  Darrein  Continuance. — When  the  defendant,  at  the 
inrnnon  law,  within  the  time  prescribed,  pleads  the  single  plea 
lowed  him,  he  is  as  a  rule  confined  in  his  defense  tothe  matter 
)ntained  in  that  plea.  He  cannot  withdraw  the  plea  filed  and 
ibstitute  another  as  the  cause  progresses," 

But  if  any  matter  of  defense  arises  after  issue  joined,  whether 
fact  or  in  law,*  the  defendant  is  at  liberty  to  plead  it.*  Such 
plea  ddes  not  seetc  to  barthe  original  cause  of  action,  buttends 
1  impugn  the  right  of  further  maintenance  of  the  suit.*     Pleas 

1.  Com.  Dig.     Pleader,     n.;   Gould  chanta' Bank,7Gill  (Md.)4i5i  Jackcon 

ead.  (sth  «i)  384.  ■"■  Ram»aj,  3  Cow.  IN.  Y.)  7?;  15  Am. 

>.  Co.     Lit.     114   b,   i]6    a;     Gould  Dec.  142:   Hart  i/.  Meeker,  i  Sandf.  (N. 

cad.  (5th  ed.)  384.  The  latter  author  Y.)  633;  Elms  ii.  Beer«,  3  McCord  (S. 

nsideri  that  this  re itHction  or  the  ef-  Car.)   i.     But  see  Johni  v.  Bolton,  is 

:t  of  a    protestation  (or    freltslamde.  Pa.  St.  339;   State  v.  Mom,  10  S.   Car, 

it  It  tometlmei  called)   occurs   onljr  465;  Cutter  v.   FoUom,  17  N.  H.  139, 

len    the    facts  proteited    might   have  A  piea  fuii  darrein  ceHliHuamce  will 

en  dirccti/ traversed.  bepeniiltted  even  after  the   cause  hM 

The   Hilary  Rules,  4   Wm.   IV,  de-  been  remanded  from  the  court  of  ap- 

ire  that  "no  protestation  shall  hereaf-  peals.    McGowan  v.  Ho/,4  J.  J.  Manh. 

'    be   made  in  pleadings,  but  either  (Ky.)  313;    Gardner    v.  Waj,   8  Gray 

rty  shall  be  entitled  to  the  same  ad-  (Mass.)  189. 

ntage  in  that  or  other  action,  as  if  a  i.  Yeaton   v.    Lynn,  5  Pet  (U.  S.) 

>te«UUon  had  been  made."     Sec  also  la*;  Lockington  v.  Smith,  PeL  (C.C.) 

rph.   Plead.   (9th  Am.  ed.)  118  and  466;  McDougald  v.  Rutherford,  30  Ala. 

te.  153;  Rowell  v.   Hayden.  40   Me.   eSa: 

I.  Gould  Plead.  (5U1  ed.)  i.     This    Is  Andrews    v.    Hooper,    13    Mass.  473; 

on  the  presumption  that  the  righti  of  Hendrlckson  u.  Hutchinson,  39  N,  J.  L. 

;  parties  remain  throughout  the  pro-  180;  Cobb  f .  Curtiss,  8  Johns.  (N.  Y.) 

nJings  ai  thej  were  at  the  commence-  470. 

■nt  of  it  Wbat  DefHuM  ■bonJd  ba  ■«  PlMdaO. 

L  Com.     Dig.     Abatement,     I,   34;  — The    following   matters   have   been 

oner    v.  Gibson,  Hob.  81;  Sparkes  v.  taken    advantage    of     by     plea     iuii 

ofli,    I     Ld.     Rayd.    166;     i    Chitty  darrtin    continvamce :    Releair:      Wis- 

ead.  (i6th  Am.  ed.)  689.  heart  v.  Legro,  33  N.  H.  177;   Kimball 

I,  Feaein    -u.  Pearson,  41   Ala.  333;  v.  WiUon.  3  N.   H.  96;   14  Am.  Dec. 

ownfield  f.   Braddee,  9   WatU   (Pa)  343;  Bui.  N.   P.  309;   Wade  v.  Emer- 

).    The  plea  derives  Its  name   from  son,  17  Mo  167;  1  Chitty  Plead.    (i6th 

:  ancient  practice  of  adjourning   or  Am.  ed.)  689.     But   the  rule  is  other- 

ntlnulng  the  proceedings  from  day  to  wise  in  ejeclment  Doe  v.  Brewer,  4  M. 

y,  or  from  term  to  term.     In  such  a  &  Sel.  300  ;  Doe  v.  Franklin,  7  Taunt.  9. 

le  matter   arising   while   the  parties  In  an  action  where  the  release   Is  no 

Te   out  of  court  was  pleaded  as  hav-  .  defense  (as  where  it  Is  given  by  a  nom- 

5  happened   "/tmi  darrein     coniinu-  Inal   plaintift)  the  plea  will  be  stricken 

c^' or" fail  uliimamconliniialioHetn''  out,  and  the  release   be  ordered   to   be 

cph.   Plead,  (gth  Am.  ed.)  64.     See  canceled.     Hickey   v.    Burt,   7  Taunt, 

indie     V.     Little.     6     CL    B.    174;  48;  i  Chitty  Plead.  (16th  Am.  ed.)  689, 

ims     V.      Hindman,      7    Ala.     531;  n.  (p);  Innell  i>.  Newman,  4  B.  &  Aid. 

infield     v.    Eleventh    School     Dist.  419.     "But  unless  a  very  strong  case  of 

Conn.   J19:    Allen   v.    Newberrv,  fraud  be  made  out,  the  court  will  not 

owa  6^;  Semmea  v.  Naylor,   I3  Gill  control   the  legal   power  of  a  co-pl^n- 

J.  (M(i.)358;  Longworlh  v.  Flagg,  10  tiff   to    execute   a  releaie."     i    Chitty 

lioSt   300;  Bank  of  U.  S.  v.  Mer-  Plead.  (i6th  Am.ed.)  689  n.  (p.),  ci'/iVs/' 
BIT" 
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ind  are  cither  in  abatement  or  in 
Dlea  be  used  if  the  party  suffers  a 
;.*  Nor  is  the  plea  permitted  : 
r  after  verdict  on  issue  in  fact." 
'hich  occurred  before  issue  joined  ( 
'tin  continuance,  although  the  mai 
tut  the  filing  of  the  plea,  where  : 
as.*  The  form  of  picas  fiuis  darrei, 
ed."  Great  certainty  is  required, 
state  the  date  of  the  last  continu 
lefendants  pleads  new  matter  as 
may  enter  a  nd/e  prosequi  as  to  t 

erbert,  7  Taunt.  431;  John-  effect  th«t 

Idsworth,  4   Dowi.  63;   Hu-  ple»  of  ae(, 

!goU,  3   Dawl.  39];  Chlllj''«  ofpleaplei 

(7lh  ed.)  199.  mencemen 

ttcy  of  Plaintiff.  Kinn«ird  W.  B.  Simoi 

5E»st6]2;Bigg8«.CoK.4B.  (S.  C«r.)  i 

I   Chlttj  Plead.  (l6lh   Am.  J30;  Culvt 

Jut  see  Tanner  11.  Roberu,  i  V.)  161 ;  L 

Of    dtfendanl.    Lewis    v.  Spafford  v 

\  Gray  (Mas..)  573;  1  Chltlj  S.)   191;   K 

:h  Am.  td.)   690.     Otherwise  Scott  v.  B 

red  after  three  years'  delay.  Den  v.  Si 

Sinclair,  3  Den.  (N.  Y.)  369.  Sadler  v. 

y«fPlnintiff.iCi<.\nyP\<ia.A.  Davis,    He 

eA.)(»jo.  Rockett.  r 

OH   reference     after    issue,  son,  7   Arl 

lloxam,  3  Esp.  ^04.  Blackf.  (Ir 

(.     Herod  V.  Snjdtt,  61  Ind.  (I    Me.  38 
H.   219; Ai 

ian   of  Authority,   M  when  Am.  Dec. , 

led.  Bui.  N.  P.  309.  fiubstitule, 

'ion  of  Au/iorifv,  as  where  does  not  ai 

'   •    son  tort  Thatcher 

bsequent  Nor  does 
being  stric 
Pfirshing,! 

and  Satisf/tclion.  Good    v.  eral  effect 

ipBl.{U.S.Ji6;iChltty  Plead,  upon  prior 

ed.)  690,  n.  (y);  citing-  Wat-  Millan.  46 
iglesby.s  Johns.  (N.  Y.)393;         A  plea  / 

Joy,  9  Johns.   (N.  Y.)  331;  «   discharg 

Lynn,  5  Pet.   (U.   S.)   231;  imprisonmi 

il   Bank  v.  Love,  19  Wend.  In  certain 

Dig.  Abatement,  i  Chlttjf  tiff  could  1 
h  Am.  ed.)  690.  judgment, 

ck.  Com.  3t6i  Gould  Plead,  former  tss 
46.  _  _  _  Wend.  [N. 

6.  Gibsoi 
353;  Henrj 

■  f.  Fisher,3  Ala.30o;Clark  Ross  v.  ^ 
Dana  (Ky.)  193.  And  see  Moore,  1 
ifoore,  I  N.  J.  L.  363,  to  the     Dec.  333, 
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:d  to  trial  as  to  the  others.*  A  plea  puis  darrein  continuance 
inot  be  filed  after  verdict-* 

3)  Dilatory  Plea.—Pt.  dilatory  plea  is  one  in  which  the  defend- 
:  seeks  to  delay  the  plaintiff's  remedy  by  showing  that  there 
in  objection  to  the  action  founded  on  principles  of  remedial  as 
tinguished  from  substantive  law.'  Such  a  plea  therefore  leaves 
touched  tli,e  question  of  the  merits  of  the  plaintiff's  case,  and 
ies  solely  upon  the  alleged  breach  by  the  plaintiff  of  some  one 
those  well-defined  rules  of  law  which  circumscribe  the  jurisdic- 
n  of  courts,  which  limit  the  right  of  persons  to  sue  and  be  sued, 
d  which  regulate  the  conduct  of  a  suit  from  its  beginnii^ 
its  end.  Dilatory  pleas  are  accordingly  divided  into  three 
sses:  (i)  Pleas  to  the  jurisdiction  of  the  court ;  (2)  Pleas  in 
atement  to  the  disability  of  one  of  the  parties ;  (3)  Pleas  in 
atement  of  the  wrjt  or  declaration.  The  last  two  classes  are 
;as  in  abatement,  and  have  the  conclusion   quod  billa  cassetur. 

..  Bcekman  «.  Peck,  5  Hill  <N.  Y.)  ■.  The  following  definitions  of  a 
|.  See  alio  Wheelock  f.  Rice,  i  dflatory  plea  have  been  given:  One 
)u^.  (Mich.)  367.  which  goet  to  defeat  the  particular  ac- 
I,  Falmer  v.  Hutchins,  I  Cow.  (N.  tlon  brought,  merely,  and  which  doe* 
)  43.  Nor  can  a  judgment  be  not  answer  at  to  the  general  right  of 
aded  which  was  obtained  after  the  the  plaintiff.  Bouvier. 
adings  in  the  acjlon  were  made  up.  One  that  resists  the  plalntlfTs  pret- 
ier  V.  Comb,  1  Tayl.  (N.  Car.)  138.  ent  right  of  recovery  by  Interposing 
her  authorities  on  the  use  of  this  some  temporary  objection,  as  that  the 
a  are  Stockdalc  11.  Young,  ;}  Strobh.  court  has  no  jurisdiction,  that  the  plain- 
.  Car.)joi;  Bowne  f-J^i  9  Johns,  tiff  lacks  capacity  to  sue.  Anderson. 
.  Y.)  il\\  Leavitt  v.  School  Die-  Dilatory  pleas  are  "such  as  tend 
ct  No.  19,  78  Me.  574;  White  v.  merely  tp  delav,  or  put  off  the  suit." 
Jge,  47  Mich.  645.  Blackitone  (3  dom.  301). 
It  Is  as  matter  of*^  discretion  with  the  Dilatory  pleas  are  such  as  delay  the 
iirt  to  permit  a  defendant  to  plead  plalntlfTs  remedy,  by  qucEtloning,  not 
ii  darrein  conlinuance  matters  the  cauBc  of  action,  but  the  propriety  qf 
ilch  arose  prior  to  the  last  contin-  the  suit  or  the  mode  In  which  the  rem- 
nce.  Ho«teter  v.  Kaufman,  It  S.  &  edv  is  sought.  Gould  (Pleading,  4th 
(Pa.)  146;  Curamlngs  v.  Smith,  50  ed'  ag).  The  definition  given  in  the 
e.  56S;  79  Am.  Dec.  629;  Thomas  'v.  text  is  suggested  because  the  definitions 
in  Doren,  6  Mo.  30i;  Rangelv  v.  of  Bouvier  and  Anderson  are  unsci- 
ebsler,  11  N.  H.  109;  Stevens*.  entific.becauseBLACKSTONE's  is  incor- 
lompson,  i;  N,  H.  410;  Morgan  p.  rect,  and  becalise  Gould's  (although 
rer,  10  Johns.  fN.  V.)  161;  Lyon  *.  far  better  than  the  others)  does  not em- 
arclay,  i  Watts  (Pa.)  171;  Nettles  v.  pbasize  the  principle  which,  it  is  sub- 
*eiea',  2  Mo.  100.  mitted,  conslilules  the  true  distinction 
For  the  practice  under  the  Colorado  between  dilatorv  pleas  and  pleas  in 
ade,  see  Whitaett  v.  Clayton,  5  Colo,  bar— to- wit,  th'at  the  former  rely 
6.  upon  a  defense  deducible  from  remedial 
It  has  been  held  that  a  modern  prac-  law,  while  the  latter  derive  their  signifi- 
:e  act  permitting  the  tiling  of  add!-  cance  from  (he  appropriate  principles 
inal  pleu  at  any  time  before  Unal  of  substantive  law.  That  this  it  the 
dgment  does  not  operate  to  abolish  substantial  difference  between  them  Is 
I  common  law  rule  governing  pleas  further  suggested  bi-  the  character  of 
I's  darrein  cenlinmance.  Straight  v.  those  defenses  which  are  pleadable 
■nchelt,  33  111.  App.  ^84.  And  In  either  in  abatement"or  In  bar.  The; 
at  Stale  the  plea  imay  be  filed  at  any  all  have  a  double  aspect,  the  one  b»- 
me  before  trial.  Robinson  v.  Burkell,  ing  the  disability  of  the  plaintiff  to  site- 
Ill-  17S.  the  other  being  some  circumstance 
S19 
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Pleas  to  the  jurisdiction  are  not  technically  pleas  in  abatement 
They  have  their  proper  conclusion  respondere  7ion  debet  or  si 
curia  cognoscere  velit^ 

{a)  Pleas  to  the  Jurisdiction, — The  plea  to  the  jurisdiction 
of  the  tourt  stands  first  in  the  order  of  pleadings  open  to  the  de- 
fendant.* A  difference  between  such  a  plea  and  a  plea  in  abate- 
ment has  already  been  noted.^  Two  other  distinctions  are  of  im- 
portance ;  it  must- be  pleaded  in  person  and,  before  the  Hilary 
Rules,  only  half  defense  should  be  made.*     A  plea  to  the  juris- 


which  constitutes    an   answer  on   the  if  the  defendant  plead  in  abatement  of 

merits.    Thus  "alien  enemy"  is  plead-  the  writ  he  admits  the  plaintifTs  right 

able   cither  in  abatement   or    in    bar.  to  sue.     But  pleading  over  does  not  give 

Harnian  v.  Kingston,   3  Campb.    152.  jurisdiction  to  a  court  which  is  toiallj 

An  alien   enemy    has   no  standing   to  without  it.     The  lack  of  jurisdiction  in 

sue — a    dilatory     defense.      An    alien  such  cases  mav  be  ground  for  nonsuit 

enemy  is  so  regarded  by  the  law  that  at  the   trial.     'Trevor  v.  Wall,  i   T.  R. 

no    legal     liability    to    him    can    exist  151    (of  an    inferior    court).     But  see 

during  the  war  (i  Blackst.  Com,  371)  Storm  i'.  Worland,  ig  Ind.  203.    Or  it 

— a  defense  on  the  merits.     So  also  of  may  be   given  in  evidence  under  the 

outlawry   for  felony,     i  Chitty  Plead,  general  issue.     King  v.  Johnson,  6  East 

(i6th  Am.  ed.)  463.     And  of  attainder.  583;  Parker  r.  Elding,  i   East   352.    It 

Co.  Litt.  128  b;  Facquire  v.  Kynaston,  can  in  general   be  taken  advantage  of 

2    Ld.   Ray.    1249.     Compare  the  rule  at   any    stage  of  the   cause.     Black  v. 

that   property  in    a   stranger  may   be  Black,   34   Pa.  St.  354.     But  although 

pleaded  in  replevin  either  in  abatement  lack  of  jurisdiction   may  be  taken  ad- 

or  in  bar.     Presgrave  v.    Saunders,   i  vantage   of    by    motion,  etc.,  later  in 

Salk.      5.     This    is     obviously   a    de-  the  proceeding,  yet,  as   far  as  a  tech- 

fense  upon  the  merits.     And  it  is  also  nical   plea  to    the  jurisdiction  is  con- 

a  dilatory  defense  in  consequence  of  the  cerned,   the   defendant  loses  his  right 

rule   peculiar    to    replevin    that    mere  by  failing  to  plead  it  in  due  time.    See 

possession   is   not  sufficient  to   sustain  Peters    v.    Finney,    12     Smed.   &   M. 

the  action.     Wilson  v.  Gray,  8  Watts  (Miss.)   449.     And    see   also    Bliss   v. 

(Pa.)  34.  Burnes,  McCahon  (Kan.)  91;  and  Girty 

1.  Se^  Steph.  Plead.  (9th  Am.  ed.)  v.  Logan,  6  Bush  (Ky.)  8.  In  Arkan- 
App.  note  (20);  Moseley  v.- Hunter,  3  sa3  it  was  held  that  such  a  plea  could 
Ired.  (N.  Car.)  543.  be  filed  after   calling  for  a  bill  of  par- 

2.  The  weight  of  authority  has  long  ticulars.     Watkins  r.    Brown,  5    Ark. 


designated     the     following     order    of 
pleading: 

(i)  To  the  jurisdiction  of  the  court. 


197.  If  issue  in  law  is  taken  by 
demurrer  on  any  plea  of  the  first 
four  orders   the  judgment,   if  adverse 


(2)  To  the  disability  of  the  person,  to  the  plea,  will  be  respondeat  ouster 

(a)  Of  the  plaintiff.  only;    and      therefore     the    defendant 

(b)  Of  the  defendant.  may  in    turn  run    through  the  entire 

(3)  To  the  count  or  declaration.  series  ;  being  defeated  on  one  issue,  he 

(4)  To  the  writ.  resorts  to  another.     But  as  soon  as  an 

(a)  To  the  form  of  the  writ.  issue  in  fact  on  a  dilatory  plea   arises, 

1.  Matter  apparent  on  its  the  judgment  rendered  is  final,  and  the 
face.  defendant  is  not  at  libertv  in  that  case. 

2.  Matter  dehor.  to  resort   to  any   other  kind   of  plea. 

(b)  To  the  action  of  the  writ.  Steph.  Plead.  (9th  Am.  ed.)  431. 

(5)  To  the  action  itself  in  bar  thereof.         3.  See   Supra^   this    title,     Dilatory 


See  I  Chitty  Plead.  (i6th  Am.  ed,) 
456.  "This,  it  is  said,  is  the  natural 
order  of  pleading,  because  each  subse- 
quent plea  admits  that  there  is  no 
foundation  for  the  former,  and  pre- 
cludes the  defendant  from  afterwards 
availing  himself  of  the  matter."    Thus 


Plea, 

4.  I  Chitty  Plead.  (i6th  Am.  ed.) 
457.  The  effect  of  a  plea  in  abatement 
is,  indeed,  to  abate  the  writ;  but  this  is 
incidental  merely.  But  see  Ingalls  v. 
Richardson,  3  Met.  •(Mass.)  340;  Os- 
good V,  Thurston,  23  Pick.  ( Mass.)  1 10. 


520 


taMl  Uvldaai  «f  riMdinv.      PLEADING. 

Jiction,  like  a  plea  in  abatement,  should  be  verified  by  affidavit.' 
rhis  plea  is  the  proper  method  of  excepting  to  the  jurisdiction  in 
lU  cases.  Thus  it  is  appropriate  when  a  local  action  has  been 
jrought  in  the  wrong  forum.*  But  the  real  defendant  in  eject- 
nent,  having  agreed  to  qnter  into  the  consent  rule  and  plead  the 
general  issue,  can  plead  to  the  jurisdiction  only  by  leave  of  court.' 
Pleas  of  personal  privilege  are  in  reality  pleas  to  the  jurisdiction.* 
Ls  in  the  case  of  an  attorney,  or  a  university  scholar  sued  cut 
he  proper  courti* 

A  plea  to  the  jurisdiction  must  show  facts  sufficient  to  take 
he  case  out  of  the  jurisdiction,  and  must  show  in  addition  that 
here  is  some  other  court  which  has  jurisdiction.*  For  if  there 
)e  no  other  place  of  trial  that  fact  gives  the  court  jurisdiction.' 
Otherwise  of  a  court  the  jurisdiction  of  which  is  definitely  cir- 
:umscribed  by  statute.'  If  the  plaintiff  thinks  the  plea  informal 
ir  substantially  insufficient  he  should  demur.  If  the  decision  is 
idverse  to  the  plea  a  respondeat  ouster  is  awarded.* 

%  Pleas  to  the  Disability  of  tke  Parties,—SteAifi.lZUEHt,yio\. 
,  p.  6. 

(<:)  Pleas  in  Abatement  of  ike  Writ  or  Declaration.— Sefi 
Abatement,  vol.  i,  p.  6. 

(4)  Pleas  to  the  Action — (a)  TtaTene. — A  traverse  is  a  denial  of 
ine  or  more  allegations  in  the  pleading,  adversely  alleged.'** 
fraverses  are  of  three  kinds:"  specific, general ^nA  special. 

1.  t  ChJttj    Plead.   (i6th   Am.   ed.)  135;    R.  Co.   v.  Tapiter,   t   G.   &   D. 

61.  657. 

S.  That  the  cause  of  acUon  accrued  1.  In  the  ca«e  of  court*  of  a  limited 

1  ■  jurltdiction  into  which  breve  dom-  juriadlctlon  It  !■  often  lald  that  the  plea 

*i  regii  non  currit.    Giib.  Hilt.  C.  P.  to   the  jurisdiction   ii   a   plea   In    bar. 

qi;  Cample/  v.  Thomai,  i   Wils.  jo6;  Smith  v.  McCleod,   i  Cranch  <C.  C.) 

irant  IT.  Bagge,  3  East  138;  Doe  dem  43. 

iorton   V.   Roe,   10   East   513;  Good-  ».  Vln.  Abr.  Courts,  Jurisdiction,  n. 

ight  V.  SheufBl.  3  Ld.  Ray.  1418;  Bar-  a;    Com.    Dig.    Abatement,    1,    14;    i" 

er  V.  Wish,  i  Salk.  56.  Chitty  Plead.  (i6th  Am.  ed.)  461. 

I.  I  Chitt}-    Plead.    ( t6th   Am.    ed.)  For  form  of  demurrer  see  R.  Co.  v. 

6o;  Williams  dem  Johnson  v.  Keene,  Tapster,  i  G.  &  D.  657, 

Bl.  107;  Hatch  V.  Cannon,  3  WUs.  i;i.  In  Illlnoii  It  was  held  that  a  demur- 

1  1  Chittv   Plead.    (16th    Am.   ed.)  rer  should  not  be  filed  to   ■  defective 

fto.  They  conclude,  "whether  the  court  plea  to  the  jurisdiction.     It  should  be 

uglit  t4  have  further  conusance  of  the  set   down   for   hearing,   when    its  suf- 

uiL"     Wilkes    V.    Williams,   S  T.   R.  ficlency   will  be   considered.  Lester  v. 

31.  Stevens.  J9  111.  Ijs- 

t.  I   Chitty  Plead,   (16th   Am.    ed.)  10.  "There  is  no  distinction  between 

60;  eilitig  also  King  v.  Coit,  4  Day  traverses   and    denials;    they    are   the 

Conn.)  119.  same  in  substance.    Lambert  i>.  Strooth- 

I.  HeilmBo    f.  Martin,  1    Ark.  158;  er,  Willes  J24.     Any  pleading  by  which 

^ields  V.  Walker,  33  Ala.  155*  Rea  v,  the  truth  of  the  opponent's  allegation  is 

lavden,    i    Mass.    iy,    Lawrence    v.  disputed  is  termed  a  pleading  by  way  of 

imith,  s  Mass.  363;  Jones  !■.  Winches-  traverse   or  denial."    ;    Chitty    Plead. 

Er,6  N.  H.  497;  DumouBsay  v.  Dele-  (i6th  Am.  ed.)  633. 

!t,3Har.&  M.  (Md.J   iji.     And  see  11.  Chitty  classes  the  traverse  which 

^casdale  v.  The  Rambler,  Bee  Adm.  9.  denies  a  specific  fact  under  the  head  of 

1.  Rez   V.  Johnson,   6    East   5S7  n.;  general  traverses.     This  would  seem  to 

'losUn  V.  Fabrlgas,  Cowp.   17a,   1   S.  be    a    contradiction    in    terms.     See  t 

-.  C.  1037;  Davis  V.  Stringer,  Carth,  Chitty  Plead.  (i6th  Am.  ed.)  63*. 
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,  I.  Specific  Traverse. — This  form  of  denial  is  used  when  a  pleader 

desires  to  deny  a  particular  fact  pleaded  by  his  adversary.     Such 

a  traverse  should  be  used  to  deny  only  those  facts  which  are  not 

^  covered  by  the  broader  denial  of  the  general  issue,  for-k  is  a  rule 

,  that  a  plea  which  amounts  to   the  gei\eral  issue    should  be  so 

pleaded.^ 

\  2,  General  Traverse — This  is  of  two  forms,  the  general  issue  in 

the  plea,  and  the  replication  de  injuria  in  the  replication.  The 
effect  of  such  a  traverse  is  to  deny   all   or   almost   all   of  the 

J  material  allegations  in  the  pleading  to  which  it  is  opposed. 

;  a.  General   Issue — aa.  Its  Form  in  the  Several  Actions, — This 

I  traverse  has  a  form  which  varies  with   each  action,  but  in  any 

\  given  action  it  is  always  the  same.     In  debt  on  a  simple  contract 

it  is  nil  debet;*  in  debt  on  a  specialty  it  is  non  est  factum;^  in 
detinue  it  is  non  detinet;^  in  trover,  trespass  and  trespass  on  the 
i  case  it  is  not  guilty  ;*  in  replevin  it  is  non  cepit;^  and  in  assumpsit 

it  is  non-assumpsit.'*     The  scope  of  the   denial  of  each  of  these 


; 


I           .                            1.  Stcph.   Plead.  (9th  Am.  cd.)  418.  nant  broken.     See  Tidd  593;  i   Chittj 

!                                      Thus  where  trespass   was  brought  for  Plead.  (i6th    Am.  ed.)  482;    and   the 

I                                      entering    plaintiffs    garden,  a  specific  American  editor's  note.     Gould  Plead. 

\                                     traverse  to  the  effect  that  the  plaintiff  (5th  ed.)  284. 

j  had  no  garden  was  held  bad  on  demur-         4.  "And  the  said  defendant,  by 

I                                      rer.  Year  Book,  10  Hen.  VI,  16;  Doct.  his  attorney,  says  that  he  does  not  de- 

*                                      PI.  42,    citing  32   Hen.   VI  37.      This  tain  the  said  goods  and  chattels  [or  as 

principle    of   course    applies    to    pleas  the  case  may  be]  in   the   said   declara- 

which  purport  to  confess  and  avoid,  but  tion  specified,  or  any   part   thereof,  in 

\                                      which  in  reality   amount    to  traverses,  manner  and  form  as  the   said   plaintiff 

i                                      The  application  of  the  rule  to  them  will  hath  above,  complained.     And  of  this 

'                                      be  considered  under  the   head  general  the  said  defendant  puts  himself  upon 

issue.  the  country .*• 

General  Requisites. — For  the  general         5.  "And  the  said  defendant,  by ^ 

requisites  of  such   traverses  see   infra^  his  attorney,  says,  that  he  is  not  guilty 

these  titles,  ^^^wiJfVi'j  ^  Pleading  in  of  the  said  trespasses  [or  "the  premises" 

General^  Materiality^  Singleness^  Cer-  if  the  action  be  case]  above  laid  to   his 

tainty^  Directness^    Consistency,    Tech-  charge,  or  any  part  thereof  in  manner 

\                                      nicai  Requisites.  and    form    as   the  said    plaintiff    haih 

2.  For  this  the  Hilary  Rules  substi-  above  complained,  and  of  this  the  said 
tuted  the  plea  never  indebted  of  which  defendant  puts  himself  upon  the  coun- 
the  following  is  the  form :    "And    the  try.'* 

;  said   defendant   by his     attorney,         6.  "And  the  said  defendant,  by , 

says   that   he   never  was  indebted    in  his  attorney,  says  that  he  did  not  take 

manner  and  form  as  in  the  declaration  the  said  goods  and  chattels  [or  as  the 

alleged,  and   of   this   he  puts    himself  case  may  be]   in    the   said  declaration 

'                                       upon  the  country."  mentioned,  or  any  of  them,  in  manner 

3.  The  same  form  is  used  as  a  plea  and  form  as  the  said  plaintiff  hath 
to  the  action  of  covenant,  but  in  that  above  complained.  And  of  this  the 
case  it  seems  to  partake  of  the  nature  said  defendant  puts  himself  upon  the 
of  a  specific  traverse  rather  than  of  the  country." 

general  issue — its   regularity   of   form         7.  "And  the  said  defendant,  by , 

being  explained  by  reference  to  the  his  attorney,  says,  that  he  did  not  un- 
stereotyped  form  of  that  action.  Thus  dertake  or  promise  in  manner  and 
in  covenant  non  est  factum  denies  the  form  as  the  said  plaintiff  hath  above 
existence  of  a  debt  only  indirectly;  its  complained.  And  of  this  the  said  de- 
direct  effect  is  to  deny  the  deed.  Hence  fendant  puts  himself  upon  the  coun- 
Chitty,  Tidd  and  others  deny  that  try." 
there  exists  any  general  issue  in   cove-  Two  other  forms  of  general   issue 
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)nns  detennines  the  issue  (as  is  obviously  the  case  with  all  tr 
r«s),  and  the  issue  determines  the  relevancy  of  evidence.  It 
lerefore  of  the  greatest  importance  to  examine  the  scope  of  e: 
cneral  issue  both  at  the  common  law  and  also  as  modified,  a 
:stricted  by  the  Hilary  Rules.* 

bb.  Scope  in  the  Several  Actions^ — (nj  Debt  on  Simple  C 
'act— {See  also  Debt  (Action  of),  voL  s.  P-  i6$)—At  t 
'omman  Law. — Nil  debet,  being  in  the  present  tense,  opera 
s  a  denial  that  the  defendant  owes  the  debt  at  the  ti: 
f  the  pleading.'  It  is  applicable,  therefore,  to  any  c; 
1  which  the  defense  consists  of  the  denial  of  an  existing  de 
lence,  matter  in  confession  and  avoidance,  which  tends  to  adc 
le  debt  and  excuse  payment  can  be  given  in  evidence  under  1 
■averse.*     But  the  statute  of  limitations  must  be  pleaded.*     ' 

After  Hilary  Rules.* — The  form  never  indebted'  being  subi 

laj  be  mentioned.     That   in   Forme-  Llndi  f.   Gardner,   1   Crancli  (U. 

3D  "^implj  denies  the  ^t   In  t«II   to  343.     It  was   the  practice   to  pleai 

»ve  been  made  Id  manner   and   form  tender   ipeclftU/,   and   the   same    ' 

iitlend."     Steph.   Plead.   (9th   Am.  true  of  a  set-off.     Wager  of  law  hat 

I.)  163  (note);  Dowland  t>.  Slade,   5  be  pleaded;  but  this  form  of  trial  ' 

■St  189.     In  ijHari  imftdil  the   gen-  abolished  b^  3  and  4  Wm.  IV,   ch. 

-■1  issue  is  adapted  only  to  the  case  in  I)  13.  See    snfra,    this    title,  Modti 

bich   the   defendant  deniei   that   he  Trial. 

bstructed   the    presentation.     Steph.  B.  i  Chltty  Plead.  (7th  Am.  ed.)  ; 

lead.  (9th  Am.  ed.)  161  (note).  It  was  atone  time  suggested   that  ' 

1.  The   Hilary   Rules  not  being  in  statute  could  be  set  up  under  «(7  (fi 

irceinthe  United   Slates,  the   scope  and  in  penal  actions  this  was  permit 

F  the  geneni   Issues,   where   special  (per  Lawrence,  J.,  in  1  East  336), 

leading  survives,  is  determined  (sub-  the  better  practice   both   In   debt   1 

tt  lo  local  modifications)  by  the  state  assumpsit  was  as  is  stated  above. 

I  the  law  before  those  rules,  and  it  Is  (.  "  The  plea  of  »i7  debet  shall 

:cordingl;  under  that  head   that   the  be  allowed  in  anj  action.     In  act! 

.merican  authorities  are  cited.  of    debt    on    simple    contract,    ot 

i.     The     "action    of     account"     [s  than     on      bills     of     eichange      1 

mitted  from  the  list,  as  in   it  there   is  promissory  notes,  the  defendant  r 

a  general  issue,  nor  is   It  noticed   by  plead,  that   'he   was    never    indeb 

ie  Hilary  Rules.     See  i  Chitty  Plead,  in   manner   and  form   as  in   the  c 

[6  Am.  ed.)  516.     The  defendant  mav  larstion      alleged,'      and     such      [ 

l»d  infancy,  or  that  he  was  not  ball-  shall  have  the  same  operation  as 

For  recover,  or  that  he  has  accounted  plea  of  noH  anaumfsit  in  indebHal%s 

r  a  release,  or  the  bar  of   the  statute,  aumfsit;  and  all  matters  in  confess 

ut  matters  in  excuse,  as  distinguished  and   avoidance  shall  be  pleaded   s 

om  discharge,  must  be  pleaded  before  dally,  as  above  directed  in  actlom 

le  auditors.     Godfrey  v.  Saunders,   3  assumpsit. 

'ils.  78^  In  other  actions  of  debt,  in  which 

».  Fidler  v.  HerShey,  90  Pa.  St.   363.  plea  of  nil  debet  has  been  hitherto 

or  an  able  sketch  of  the   differentia-  lowed,  including  those  on  bills  ot 

on  of  the  pleas  of  nil  debet  and   nan  change  and  promissory  notes,  the 

uumpsit  and  of  the   development  of  fendant  shall  denv  specially  some  [ 

le  law  relating  to  them,   see   opinion  ticular   matter   of   fact  alleged  In 

f  Selden.  J.,  In  McKyringi;.   Bull,    16  declaration,  or  plead  specially  in  c 

I.  Y.  198,  69  Am.  Dec.  696.  fession    and    avoidance."     Gen.    B 

4.  Steph.  Plead.  (9th   Am.   ed.)  i6j  ;  HIl,  T.,  4  Wm.  IV. 

Chitty    Plead.    (7th    Am.    ed.)  517.  T.  The    plea    must    follow  the  1 

^mong  the  defenses  permitted   under  piage   prescribed  by  the  rule.     PI 

iV  debet  are   payment    and     release.  "  that  the  defendant   never  did  O' 

Fidler  i>.  Hersbey,  90  Pa.  St.  363;  and   "that   the   defendant   never 
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tuted  for  nil  debet,  the  issue  was  in  consequence  greatly  restricted. 
The  operatioi\  of  this  plea  was  expressly  identical  with  non-as- 
sumpsit in  indebitatus  assumpsit  as  modified  by  the  Rules.^  The 
form  of  the  count  determines  whether  the  ground  of  the  action  is 
the  obligation  created  by  the  delivery  of  the  goods  or  the  implied 
^  promise  to  pay  for  them.* 

ib)  Debt  on  Specialty  and  Covenant — At  Common  Law, — Ncn 
est  fact U7n  denies  that  the  deed  mentioned  in  the  declaration  is 
the  deed  of  the  defendant.*  Under  this  plea  the  defendant  can 
prove  that  he  never  executed  the  deed  in  point  of  fact,  or  that  it 
is  void  in  law,*  as  distinguished  from  being  merely  voidable.  Mat- 
ter  which  makes  the  deed  voidable   must   be  specially  pleaded.* 


promise'*  are  bad  on  special  demurrer, 
Smedelej  v,  Joyce,  2  Cr.  M.  &  R.  731; 
King  V.  Myers,  5.  Dowl.  686. 

In  Gardner  v,  Alexander,  3  Dowl. 
146,   an  application  was  made  to  the 


tract  out  of  which  a  debt  arose ;  there 
was  no  promise  to  pay,  but  immediate 
payment.*' 

i.  I    Chitty    Plead.   (i6th   Am.  ed.) 
511.      Therefore    the    decisions    here 


court  in  an  action  for  goods  bargained  cited  are  applicable  to  that  plea,  q,  v. 

and    sold,    for   leave  to  plead   special  infra, 

conditions  with  regard  to  the  shipping  2.  See  Smith  t».  Webb,   16  111.  105. 

and  delivery  of  the  goods.    The  motion  An  illustration  of  the  distinction  oc- 

was  refused,  the  court  declaring  that  curs  in  the  case  of  goods  sold  on  credit, 

evidence  of  the  special  contract  might  the  defense  being  that  the  credit  has 

be  given  under  the  general  issue.  not  yet  expired.     Here  there  exists  a 

Broomfield  v.  Smith,  i  M.  &  W.  542,  debt  from  the  fact  of   the  delivery,  al- 

was  an  action  of  debt  for  goods  sold  and  though  it  is  solvendum  in  future.    But 

delivered.     Under  the   plea    of    nun-  there   is   no   implied   promise  to  pay 

quam   indebitatus  the  court  held  that  until  the  money  is  due,  and  therefore, 

the   defendant   could    prove   that   the  if  the  action  is  based  on  the  promise, 

goods    had    been    sold    on    a     credit  the  general  issue  is  proper.    This  dis- 


which  had  not  yet  expired.  The 
theory  upon  which  this  case  pro- 
ceeds is  that  as  the  action  was  based 
upon  a  promise  implied  by  law,  and 
as  the  law  will   not  imply   a  promise 


tinction  was  overlooked  in  Edmunds  r. 
Harris,  2  Ad.  &  El.  414,  but  was  subse- 
quently recognized  in  Broomfield  r. 
Smith,  I  M.  &  W.  542. 

8.  Steph.  Plead.  (9th  Am.cd.)i62.  Sec 


before   it   is  necessary  (».  ^.,  until  the     supra^  p.  522  note  (3). 

4.  As,  for  example,  where  the  obligor 


money  comes  due)  the  defendant  at 
any  time  before  that  period  can  ob- 
viously deny  that  an  obligation  exists. 
Where,  however,  the  obligation  sued 
upon  arises  (as  where  the  count  is  in 
debt)  upon  the  delivery  of  the  goods, 
the  defendant  must  plead  specially. 

When  the  defense  is  that  no  debt 
has  arisen,  obviously  nunquam  indebi- 
tatus is  the  proper  plea.     Where  the 


or  covenantor  was  at  the  time  of  execu- 
tion 9^  feme  covert  or  a  lunatic.  Com. 
Dig.  Pleader,  Steph.  Plead.  (9th  Am. 
ed.)  162;  Yates  v.  Boen,  2  Stra.  7104. 
Or  where  the  bond  has  been  altered  or 
spoliated.  Pigot's  case,  1 1  Rep.  26  b. 
5.  Collins  V,  Blantern,  2  Wils.  347. 
In  this  case  the  bond  appeared  to  have 
been  given  to  compound  a  felony.    Sec 


circumstances  are  such  that  the  law  (if  able  opinion  by  Wilmot,  C.J. 
it  may  be  so  said)  does  not  think  it  For  the  distinction  between  void  and 
worth  while  to  imply  a  promise,  a  case  voidable,  see  Steph.  Plead.  (9th  Am. 
of  this  kind  arises.  Thus  in  Bussey  v,  ed.)  162,  note,  citing  Whelpdale's  oasc, 
Barnett,  9  M.  &  W.  312,  it  was  held  2  Reps.  119  a;  2  Inst.  483;  Darby  ». 
that  under  the  plea  of  nunquam  in-  Boucher,  i  Salk.  279;  Thompson  v. 
debitatus  in  an  action  for  goods  sold  Leech,  2  Salk. 675;  Zouch  v.  Parsons, 3 
and  delivered,  it  was  permissible  for  Burr,  1805;  Lord  Bernard  v.  Saul,  t 
the  defendant  to  prove  a  cash  payment  Stra.  498;  Gibbs  v,  Merril,  3  Taunt 
upon  delivery  of  the  goods.  "In  this  307;  Baylis  v.  Dinely, 3  M.  &  W.  477; 
case,"  said  Lord  Abinger,  "the  Keane  v.  Boycott,  '2  H.  Bl,  515;  Ed- 
goods  were  not  delivered  upon  a  con-  wards  v.  Brown,  i  Tyr.  Rep.  281;  Col- 
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>o  also  illegality  arising  from  the  ] 
nent  or  other  statute  must  bepici 
ible  under  non  tzt  factum^ 

After  Hilary  Rules. — The  provi 
'  In  debt  on  specialty*  or  coven 
;hall  operate  as  a  denial  of  the  exc 
act  only,  and  all  other  defenses 
iluding  matters  which  make  the  di 
hose  which  make  it  voidable."  It 
he  Rules  to  distinguish  between  t 
he  foundation  and  that  in  which 
he  action,  for  in  the  latter  case  ni 

on  o.  Goodridge,  i  W.  Bl.  UoS;  Fer-  C 

:u«on  i>.  Spring,  i  Ad.  &  Et. 576;  Max-  3 

inghl    V.   Stephenion,    l  Campt  191;  ( 

Imrmcr  v.  Rowe,  i  Chit.  Rep.  334.     In  s' 

ome  StaUe  tt  li  held  that  nen  est  fac-  fi 
KM  put*  inluue  only  the  fact  of  exccu- 

lon.     People  w.  Rowland,  5  Barb,   (N.  ji 

f.)    449;    Utter   o.   Vance,   7    BUckf,  b 

IikI.)     (I4;    Ctaamben   v.    Gamei.    I  ( 

irecne  (Iowa)  uo.  This  coincide!  with  ^: 

he  reitrictlon   imposed  by  the  Hilary  P 

lu1e>.     See    aI*o  Dkbt    (Actiomof)  C 

oi.  5.  p.  '7S-  S 

1.   Steph.  Plead.  (9th   Atn.  ed.)    163,  t 

lote.     Whelpdale'i  caae,  5  Rep*.  109  a;  C 

4e«tajer  v.  Bl»«,  4  Trr.  471;  Maiiey  d 

>.  Nanney,  3  Bing.  N.  C,  480.  C 

Where  a  deed  li  only  inducement  to 

tie  action  and  matter  of  fact  Is  Its  foun-  fi 

ation     mil  debet    U    a    good    plea,      i  K 

:hittj  Plead.  (16th  Am.  ed.)  511  n.;  b 
Jnited  StAte*  f.Cumpto[i,3 McLean  (U. 


i.)  163;  Love  V.  Kldwell,4  Blackf.CInd.) 
35;  Crigler  V.  Qjiarles,  10  Mo.  314; 
lyatt  V.  Robinion,  15  Ohio  373;  Mat- 
hewi  V.  Redwine,  13  Mlis.  333;  Bojrn- 
on  r.  Rejnoldi,  3  Mo,  79;  Gale*  v. 
Vbeeler,  j  Hill  {N,  Y.)  331;  Bullla  v. 
-Idden»,8  Johns.  (N.  Y.)   Ss;  King  v. 

amsaj,  13  III.  619;  -"-'-■-•  r..... 

BUckf.  (rnd.)  435. 

X.  MM  an  KMorda.— To  debt  on  a  F 
ccord  where  the  defendant  wishes  to  J 
\tny  the  existence  of  the  record,  nuKiel 
tcord  is  the  proper  plea.  See  Debt  o 
Action  o»),  vol.  t„  p.  165-  At  v 
ommon  law,  a  plea  of  payment  to  an 
ftion  on  a  record  was  bad,  as  payment  d 
(  a  matter  in  faia.  The  plea  was  sane-  g- 
ioned  by  4  Ann,  ch.  16,  4  13,  in  cases^  ti 
vhere  payment  ha*  been  in  fact  co-ei-  T 
ensive  wiili  the  judgment.  It  Is,  by  I, 
hat  act,  a  complete  defense  or  none  at  Ji 
ill.     Peploe  V.  Galliers,  4  Moore  165;     S 

Chitty  Plead.  (i6th  Am.  ed.)  511.  But  1 
he  act  does  not  authorize  a  plea  of  ac-  3 
»rd   and   satisfaction.     See,   however, 
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under  the  above  provisions  the  defendant   must  plead   specially 
every  defense  except  the  denial  of  the  fact  of  execution.^ 

(r)  Detinue — (See  also  DETINUE,  vol.  5,  p.  651) — At  Common 
Law, — Non  detinet  operates  as  a  denial  of  the  detainer  and  is  also 
applicable  to  the  case  where  the  defendant  wishes  to  deny  the 
plaintiff  s  property.  For  as  the  declaration  charges  a  detainer  of 
the  plaintiff's  goods  the  defendant  is  obviously  discharged  from 
liability  where  the  goods  withheld  are  not  the  goods  of  the  plain- 
tiff.*  But  a  pledge  of  the  goods  must  be  pleaded  specially,^  and 
the  same  rule  applies  to  all  liens.*  Evidence  of  a  gift  from  the 
plaintiff  is,  however,  admissible  under  non  detinet,^  The  allegation 
of  bailment  or  finding  is  formal  merely,  and  cannot  be  traversed.* 

After  Hilary  Rules!^ — The  language  of  the  Rules,  clear  enough 
in  itself,  was  strictly  construed  by  the  courts.®  The  proper  plea 
by  which  to  deny  the  plaintiff's  property  in  the  goods  is  the  spe- 
cific traverse  "  not  possessed,"  and  under  it  the  defendant  may 
give  in  evidence  any  matter  which  tends  to  negative  the  plain- 
tiff's title  to  maintain  the  action.®  But  it  seems  that  a  lien  must 
be  specially  pleaded.^®  To  this  effect  are  the  authorities  cited  in 


1.  I  Chitty  Plead.  (i6th  Am.  ed.)  511;  against  the  ancestor  or  devisor,  and  may 
Grand  Chute  v.  Winegar,  15  Wall.  (U.  in  addition  deny  either  the  represcnta- 
S.)  355.  tive  character  or  that  he  took  anything 

2.  Chitty  Plead.  (7th  Am.  ed.)  525.  by  descent  or  devise.  Com.  Dig.  Pleader 
8.  Co.   Litt.   283  a.     See  opinion  of  2  E.  3.     Or  a  devisee  may  plead  that 

Baron  Parke.  Richards  V.  Frankum,  6  the  debt  did  not  accrue  during  the  life 

M.  &W.420.  of  the  devisor,     t   Chitty   Plead.  (17th 

4.  Philips   t;.    Robinson,  4  Bing.  106,  Am.  ed.)    518.     Or  the  defendant  may 


opinion  of  Gaselee,  J. 

5.  Co.  Litt.  283  a. 

6.  Chitty  Plead.  (7th  Am.  ed.)  535; 
Gledstane  v.  Hewitt,  i  C.  &  J.  565. 

By  Executors  or  Administrators. — The 
defendant  may,  in  addition  to  the  usual 
defenses,  deny  the  representative  char 


plead  in  abatement  the  non -joinder  of 
other  heirs  who  (by  statute)  took  from 
the  ancestor.  St.  Mary's  Church  v. 
Wallace,  10  N.J.  L.  31 1. 

7.  "The  plea  of  non^  detinet  shall 
operate  as  a  denial  of  the  detention  of 
the  goods  by  the   defendant,  but  not  of 


acter    of    the    plaintiff.     This,    if    not  the  plaintiffs  property  therein;  and  no 

specifically  denied,  is    admitted.     The  other  defense  than  such  denial  shall  be 

rule  is  the  same  in  assumpsit.  M'Kimm  admissible  under  that  plea."  Gen.  Reg. 

V,  Riddle,  3  Dall.  (Pa.)  100;  Champlin  Hil.  T,4  Wm.IV. 

V,  Tilley,   3    Day    (Conn.)    303.     But  8.  Richards  v.  Frankum,  6  M.  &  W. 

where  it  is  part  of  the  plaintifrs  case  to  420,  where  it  was  held  that  evidence  of 

prove  his   representative   character,  as  the   assignment  of  the  note  In  suit  did 


where  he  sues  in  trover  when  he  has 
never  had  actual  possession,  then  a  de- 
fect in  the  letters,  etc.,  will  be  fatal  on 
non  detinet.  I  Chitty  Plead.  (i6th  Am. 
ed.)  517;  Hunt  v,  Stevens,  3  Taunt. 
113. 
Against  Executors  or  Administrators. 


not    support   the  plea  of   the  general 
issue. 

9.  Mason  v,  Farnell,  12  M.&  W.  674. 

10.  Mason  t/.Farneli,  12  M.&  W.  674. 
See  Richards  v.  Frankum,  6  M.  &  W. 
420. 

In  the  former  cage  Parks,  B.,  inde- 


— In  addition  to  the  other  defenses,  the     livering  the  judgment  of  the  court,  says: 
defendant  may  avail  himself  of  the  plea     "There  is  no  doubt  that  in  the  action  of 


ne  ungues  executor  or  administrator; 
or  that  he  has  no  assets.  See  Adminis- 
trator AND  Executor,  vol.  7,  p.  165. 
Against  Heir  or  Devisee. — Here  the 
defendant  may  avail  himself  of  all  de- 


trover  the  court  of  common  pleas,  in 
Owen  v.  Knight,  4  New  Cases  54,  5 
Scott  307,  have  decided  that,  under  the 
plea  of  not  possessed,  the  defendant 
may    give    in    evidence   a  lien,  on  the 


fenses    which    would   have  been  valid     ground  that  this  plea  denies  the  plain- 
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the  note,  but  as  a  lien  operates  directly  to  defeat  the  plaintiff's 
right  to  sue  and  only  indirectly  to  deny  the  detainer,  it  would 
seem  proper  to  give  such  a  defense  in  evidence  under  "  not  pos- 
sessed."  And  this  view  is  sustained  by  respectable  authority.' 
The  bailment  or  finding  alleged  in  the  declaration  is  not  tra- 
versable.* • 

{d)  Trover — At  Common  Law. — The  general  issue  in  trover  is 
exceedingly  extensive  in  its  scope,  and  it  has  long  been  the  prac- 
tice to  pleafl  specially  only  in  the  case  of  the  statute  of  limita- 
tions or  of  a  release.'  Thus,  bankruptcy  of  the  plaintiff,  where 
it  was  a  defense,*  could  be  given  in  evidence  under  not  guilty. 
But  it  seems  that  a  defendant  can,  if  he  so  desires,  plead  specially 
anything  which  admits  the  property  and  the  conversion  and  avoids 

tiff's  light  (o  the  Immediate  poBsession  feai  a  detainer  and  then  justlfj  it,  bb  It  U 

of  the  goods,  as  well  as  hi*  property  in  to  confesa  and  justify  a  conversion.    See 

them;  and  in  the  case  of  White  v.  Teal,  infra,  p.  537  note  (3).    An  eiamfnation 

11  Ad.  &  E.  106,  4  P.  &  D.  43,  the  court  of  the  authorities  reveals  the  fact  that 

ofiQueen's      Bench    held     on    iimilar  so  called  pleas  in  confeiaion  and  excuse 

jrounds  that  such  a  defense  was  not  ad-  in  detijiue  either  amount  to  the  general 

missible  under  not  giilltv.     It  is  proper  issue  or  disclose  matter  in  discharge, 

to  abide  by  the  authority  of  these  de-  1.  Baron  Parke  himself    admitted 

:itions,  in  the  action  of  trover,  though,  evidence  of  alien  under  "not  possessed," 

no  doubt,  plausible  reasons  may  be  as-  in  Lane  v.  Tewson,  1  Gale  &  Dav.  584. 

ligncd  for  saying  that  the  proper  plea  and    his    action   was   sustained   In  the 

on  which   such  defense  as  a  lien  or  the  Queen's  Bench. 

like  may   be  made,  i»  the  plea  of  not  I.  i    Chitty  Plead.  (17th   Am.   ed.) 

fuilty,  by  which  the  conversion  li  de-  ji6;   Walker  i-.  Jones,  a  Cr.  &  M.  671. 

nied;  but  we  are  of  opinion  that.  In  the  Nature   of  a    DMalutr. — If  detainer 

iction  of  detinue,  this  plea   of  not  pos-  means  detention  in  fact,  then  tender  is  a 

letied  cannot  have  the  same  effect.     In  good  plea  in  detinue.     If,  however,  U 

this  form  of  action  we  are  not  embar-  means  a  wrongful  withholding,  tender 

nssed  with  the  difficulty  which  exists  would  l>e  bad  as  amounting  to  the  gen- 

in  the  action  of  trover  founded  on  con-  eral  iaaue — (or  its  effect  is  to  deny  that 

rersion,  which  is  always  a  wrongful  act  the  holding  is  wrongful.    After  a  peri- 

lad  cannot,  therefore,  be  confessed  and  od  of  doubt  on  this   point   the  latter 

ivoided.     The  detainer,  which  alone  is  view,  was  sustained    in     Clements   v. 

in  issue  under  mm  deiinet,  maj-  be  law-  Flight,  S  Law  Times.  166 ;   16  M.  &  W, 

fill  or  unlawful,  and  therefore  it  may  be  43,    This  waa  an  action  of  detinue  for 

ienied  altogether  or  may  be  admitted  papers  and  scrip  certificates  left  by  way 

ind  justified  as  a  lawful  act;  and  this  of  pledgeformoneyadvanced.  The  de- 

ire  find  supported  by  tl»e  older  authorl-  fetidant  pleaded  a  tender,  to  which  the 

ties,"  .     .     .  "The  plea  of  not  possessed  plaintiff  demurred,  and  the  court  gave 

•e    think,   on    thye    authorities — Co,  him  judgmenton  theground  thatsince 

LItl.  ]3i  a;  Isack   v.  Clarke,  i  Roll.  R.  a  detainer  means  not  only  a  holding  of 

i]6;  s  Bulst.  306,  puta  only  the  property  the  goods,  but  a  wrongful  withholding 

af  the  plaintiff  in  issue;  and  if,  there-  of  them,  a  plea  of  tender  is  nothing 

fore,  the  plaintiff  has  such  a  property  more  than  an  argumentative  nan  de/i- 

u  will  enable  him  to  maintain   detinue,  net.                                                   ' 

it  it  enough."  g.  ,  ChittT  Plead.  (7th  Am.  ed.)  536. 

It  seems  clear,  however,  that  the  view  In   Hawley  u.  Peacock,  1  Campb.  558, 

jf  the  learned  judge  Is  erroneous,     A  there  is  a  dictum  of  Lord  Ellenbor- 

ietainer.  like  a  conversion,  must  be  a  ough  to  the  effect   that  a  release   in 

■rongfui  act,  and,  as   such,  cannot  l>e  trover  must  he  speciallvpleaded.    The 

iuititied.     Its  essence  is  the  fact  that  the  language  used  is  not  entirely  clear ;  but 

lefendant   holds  adversely,  as  was  de-  the  statement,  if  such   is  its  import,  ia 

:lded.sul>sequentlT  to  Mason  v.Farnell,  not   law.      See    i    Chitty    Plead,   (7th 

1  Clements  v.  Flight,  16  M.  &  W.  41.  Am.  ed.)  536  n.  tg). 

It  it,  on  principle,  as  impossible  to  con-  «.  See  Parker  v.  Norton,  6  T.R.  695. 
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I^ffi^^T^;'  }\  ^T^'  ^'^  ^'""Sht  upon  the  possession  of  an  in- 
testa  e,  the  defendant  cannot,  under  not  guilty,  give  in  evidence 
a  w.U  and  an  executor;  he  should  plead  specially^*     But  if  it  be 

mTv Sf  ;;rhi.'H:fr'''"T  l  *^"  administrator,  the  defenJan 
may  set  up  his  defense  under  the  general  issue.     And  if  an  exec 
utor  brings  trover  upon  his  testator's  possession,  not  guilty  plead 
ed  admits  that  the  plaintiff  is  executor,  and  absolves  him  fom 
proving  his  representative  capacity."     If  the  executor  ZS 
for  property  of  which  he  has  had  actual  possession   of  couteh 
need  not  show  title  in  himself  to  make  ^ prima  facie  case     Bu 
If  he  declares  upon  his  constructive  possession  4  executor  and 
omits  to  name  himself  as  executor,  he  must  prove  his  execuSr 
,  ship,  for  not  guilty  does  not  admit  it  *  executor- 

After  Hilary  RuUs^1\.^  Hilary  Rules,  treating  trover  as  an  ac- 
tion on  the  case  subjected  it  to  this  general  regulation :  mt  "Tn 
all  ac  ions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  ! 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to hm 
been  committed  by  the  defendant,  and  no  other  defensfthansS 
denial  shall  be  admissible  under  that  plea.     All  other  pkas  in 

1.  1    Chitty   Plead.   (7th    Am.  ed.)    demurrer "     Examnlp.  ^*   ,1. 

does,  of  justifying  a  conversion :  the  .47;  Warner  "  WainfforH^  S   k 

conversion,  ex  vi  termini,  must  be  un-  Avlesworth  t,     H^tl?.         4.""^  "'  = 

ustifiable.     This  is  pointed  out  in  the  R«  r,  r„.k        """'S°n,  Winch,  so; 

note  to  Yelverton  ,?4  (a^,  where    he  sey  I  Wofc'a^  n^"  )V  ^^^''^ 

true  rule  is  laid  down— viz    that  thPrZ  «!m^k  .          •     ^       ^"^   (Conn.)  431. 

cannot  be  in  trover  any  Vp"ciarple^a"n  K"en''neT?StVnT'r"t"  ''""i" 

excuse,  but  only  in  discharge-     Thus  a  ed  as  iMrod.tini^!  f  ^  becommend- 

release   may  b^   pleaded;  !o   may  ac  but  they  must  be  adm^^ 

cord,  arbitrament  and  award.     Former  ^^.^a   .1   .u.    _^^r"?'"«<l'°  ^e  op- 


statute,     bankruptcy    and  "outlaw';;^  clIeaT  th«7".n°'.»*n"i°"^^  "   '"  ^'l"""'' 

And  see  Markham's  case,  3  Leon   20^*  ou^ht   n„f  ''°-5,''"«'?^'n="er  of  excuse 

But  ^ee  ^^ennedy..  Strong  to  John^:  a^^  T.  for^^m^ tre^tton^^^d™ 

"^l^  tJa"  t'soK  VoodT  „•  tt:  uTtt^K"Tt\P'^d  °V"^"''"- 

question  on  commission,  and  that  he  orthe  record     nthLf„       %*"  T  °"' 

Tebto^i^s  tr  TrYou'r^oL-r'^*^"}  ^rP^^'  ^^"'S  Is^llht?  e^nial 

deUrrer^d^ide^d'^VaHe-plerwai  t^^^^S^^J^^^ 

double    and  that   it  was  also^  bad  as  in  Kenicot^  bS  Yelv  .4  which 

amounting     to      the     general    issue,  (with  deference  to  so  eminem  an  au 

Though  the  old  books  contain  numer-  thority )  is  clearly  erroneous     See  and 

ous  precedents  of  special  pleas  in  tro-  App.  iteph.  Plea^d  (gtS Tm  ed  ) 

^r„ViH^^  "!,    '^"f^^dly  discounts-  i.  1.  Saunders  Plead    (cTh  Am  ed ) 

nanced  in  modern  times,  as  leading  to  1142                                     ^                  ' 

oXftv^'^Th? hT  h"**  '"'"J''**"'".^  »-  >or  here  he  must  necessarily  de- 

prolixity.     The  defendant  could  avail  scribe  himself  as  executor   and  make 

ma"tef  pye".d"d .'L^d'Th™   'h "'^' °'  *•*'!  .^ ^"'  "^  **>*  letters  tel^en«ry  and' 

^ea  in  troter  wafadm^rn^^  "".TTf  '^^^^  ^^■"'nents  are   admitted  b;  not 

pjea  in  trover  was  admitted  in  the  late  eui  tv.     Thvnnp  t;   p../>*i,^  ^«  -,  Vf   Cr 

case  of  Webb  v.  Fox,  7  T.  R   ^qi   yet  S   ccl-  Hnnt^,   «:  ^'^^^^^'^Sf'  ^  ^^'  ^ 

Lord  Ken  yon,  who  censured  the  plea  4    S;e  CnLfd  T",!;  '  T.'"°'v."l 

said  it  would  have  been  bad  on  special  14*;           ^^^^"^^1^  v.  March,  7  Mod. 
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denial  shall  take  issue  on  some  particular  matter  of  fact  alleged 
in  the  declaration."  *  Hence,  not  guilty  denies  only  the  conver- 
sion.' Conversion  means  a  wrongful  conversion  and  not  the  so- 
railed  "conversion  in  fact."*  If  the  defendant  wished  to  deny 
:he  plaintiff's  property  he  must  use  the  specific  traverse  not  pes- 
icssed;  by  pleading  not  guilty  he  admitted  the  plaintiff's  property 
IS  part  of  the  inducement.*  Accordingly,  it  was  decided  that  a 
ien,  as  being  in  effect  a  denial  of  the  plaintiff's  possession,  must 
je  given  in  evidence  under  not  possessed.*  And  it  was  held  that 
ivhere  the  plaintiff's  goods  in  the  possession  of  Xwere  sold  under 
in  execution  against  X,  the  defendant  might  prove  under  not 


1.  Gen.  Reg.  Hil.  T.  4  Wm.  IV.  1. 

1.  While  7'.  Tesle,  la  Ad.  &  El.  106. 

1,  Chittj  (I  Chittj  Plead.,  i6th  Am. 
'd.  530)  Bajs  that  Che  plea  puts  in  iasue 
I  conversion  in  fact  and  not  merelr  a 
rrongful  conversion,  and  he  bases  his 
tatement  on  StanclifFe  v.  Hardwicke, 
I  Cr.  M.  k  R.  1.  But  this  case  was 
iverruled  in  Whitmore  v.  Green,  13 
d.  &  W.  107  (per  Parke  B),  and  it 
rai  also  repudiated  in  Kynaston  v. 
rrouch,  14  M.  &  W.  366.  The  law 
Faa  finally  leCtled,  as  stated  in  the  text, 
n  the  case  of  Young  v.  Cooper,  6 
Licb.  Reps.  259.  In  Chat  case  trover 
ras  brought  \>j  the  assignees  of  a 
iinkrupt.  Tbedefendantpleadedthat 
le  had  recovered  a^  judgment  against 
he  bankrupt  and  that  the  goods  had 
leen  taken  and  sold  by  the  sheriff 
n  execution  thereon  in  part  satisfac- 
ion  of  the  debt.  Verification.  There 
ros  a  special  demurrer,  and  upon  it  the 
ourt  gave  judgment  for  the  plaintiff, 
n  support  of  the  demurrer  it  was 
rgued  that  as  a  conversion  Is  a  forti- 
us act,  it  therefore  cannot  be  justified  ; 
0  that  either  this  plea  was  no  defense 
t  all  or  it  wag  an  argumentative  de- 
ial  of  the  conversion ;  citing  Agar  y. 
.isle.  Hob.  187;  Ascue  v.  Sanderson, 
^ro.  Eliz,  433,  and  Hartford  v.  Jones, 
Ld.  Raym.  393.  This  being  the  state 
f  the  law  before  the  Hilary  Rules,  it 
las  further  argued  that  those  Rules 
id  not  alter  the  effect  of  the  plea  of 
ot  guilty.  It  still  operated  as  a  de- 
ial  of  the  conversion,  which,  howev- 


must  a 
,  for  ei 


mple,  a 


e  refusal  to  de- 
i^nded 


iew  of  thi 
hequer  since  the  decision  in  Stan- 
lilfe  V.  Hardwick,  1  C.  M.  &  R.  See 
I'hitmore  v.  Green,  13  M.  &.  W.  107. 
"he  court  agreed  with  this  argument, 
lARoit  Parks  saying,  "I  think  that 
18  C.  of  L.— 34 


the  plea  is  bad.  We  roust  abide  bv  our 
amended  view  of  the  law  which  we 
adopted  since  the  case  of  Stancliffe  v. 
Hardwick.  We  have,  since, that  deci- 
sion, come  to  the  conclusion  that  the 
term  ''conversion"  used  in  the  rule  in 
question,  means  a  wrongful  conver- 
sion. The  rule  says  that  the  plea  of 
not  guilty  shall  operate  as  a  denial  of 
the  conversion  only,  and  not  of  the 
ptaintitTs  title.  It  then  goes  on  to 
direct  that  alt  matters  in  confession 
and  avoidance  shall  be  specialty 
pleaded,  i.  c,  such  matters  as  can  be 
properly  pleaded  as  such.  But  accord- 
ing to  the  preceding  view  of  this  rule, 
the  present  plea  dues  not  set  up  such 
a  defense.  The  plea,  therefore,  cannot 
be  supported,  and  the  plaintilTs  are  en- 
titled to  judgment." 

A  plea  denying  the  plaintiff's  prop- 
erty means  property  as  against  the  de- 
fendant. Nicolls  1'.  Bastard,  a  C.  M, 
&  R.  659. 

4.  In  While  1:  Teale  9  L.  J.  Reps, 
Q^  B.  377.  The  action  was  trover  and 
the  plea  not  guilty.  The  defendant 
on  the  trial  offered  to  prove  that  the 
goods  in  question  were  deposited  as 
security  for  an  unpaid  board  bill. 
Lord  Denhan  refused  the  evidence 
and  the  court  of  Queen's  Bench  sus- 
tained him.  The  ground  of  the  deci- 
sion was  that  since  the  Hilary  Rules 
the  plea  of  not  guilty  denies  the  con- 
version but  admits  the  property.  Since 
a  lien  is  inconsistent  with  the  allega- 
tion of  property,  it  must  be  given  in 
evidence  under  "n^t  possessed."  To 
permit  the  proof  of  it  under  not  guilty 
would  be  to  allow  a  defendant  to  con- 
tradict in  his  evidence  what  he  had 
admitted  in  his  pleadings, 

B,  InOwenr.  Knighl,4  Bing.  N.  C. 
_i;4,  the  action  was  trover  for  the  conver- 
sion of  a  lease.  The  defendant  pleaded 
that  the  plain  tl  IT  was  not  poasessed,  and 
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sed  that  the  plaintiff  ; 
3t  possessed  seem  to 
rge.  Such  matter  sh 
Liice  as  before  the  rule 
Trespass — At  Common 
r  whether  the  injury 
rty,  the  defendant  can 
s  a  direct  denial  of  thi 
the  act  in  question  w 
i  to  prove  that  he  was 
or  power,  he  can  offer 
il  issue.*     But  if  the  t 


iind  for  the  defendanl,  the  t 
a  new  Irial  on  the  ground 
Arhich  ib  incondetent,  neces 
I  the  plainliff'B  right  of  imr 
iesslon,  miirht  well  be  give 
e  upon  the  specific  tra' 
ssessed." 

juld  follow  logically  from 
I   that   not  possessed  is  Ihe 

e;  for  a  plea  in  confesbic 
ice    setting    up    a   lien     » 

:y  point  arose  in  Dorringtc 
I  Exch.  ififi,  where  trovei 
I  for  goods  and  chattels. 
;  defendant  had  a  lien  upon 
re  the  payment  of  certain  chi 
n  bv  the  plaintiff;  conclv 
veriiicalion.  Upon  specia 
il  wae  held  that  the  plea 
(mounting  to  an  argument 
of  the  plaintiff's  right  of  po 
the  (ime  of  the  conversion, 
setting  forth  a  lien  states 
is  inconsistent  with  the  f 
iwful  possession.  See  Jat 
mins,  s  M.  &  W.  349.  rilr 
or  Ames  in  note  to  Dorrir 
er.  Cases  on  Pleading,  p.  I 
ckard  V.  Sears,  6  A.  &  E.  4I 

ty  (I  Chitty  Plead.,  i6lh  Ar 
ust  be  modified  ah  has  been 
p.  529  n.  J),  in  view  of  the  1 
[tf  Stancliffc  v.  Hardwicke. 
1. 1,  on  which  case  he  relie 
opositions  as  that  a  defei 
ilead  specially  where  then 
"conversion  in  fact,"  hut  th 

Chitty  cites  Weeding  v. 
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tie  must  plead  his  justification  specially.^  And  this  rule  applies 
:ven  where  the  defense  is  inevitable  accident.*  So  also  son  assault 
iettusnt?  moderate  correction,'  molliter  manus  imposuit  to  pre- 
serve  the  peace,*  and  a  justification  that  the  act  was  done  in  de- 
fense of  property,*  must  be  specially  pleaded.  And  a  defendant 
[nust  plead  a  justification  under  civil  process,^  or  as  an  individual 
icting  under  authority  of  law  ;*  and  where  his  justification  is  an 
irrest  for  reasonable  and  probable  cause,  or  for  a  breach  of  peace, 
the  reasons  for  suspecting  the  plaintiff  must  be  set  out,  and  also 
the  fact  that  the  breach  of  peace  was  continuing.*  But  no  one  is 
t>ound  to  justify  who  is  not  prima  facie  a  trespasser.**  There. 
fore  a  plea  in  confession  and  avoidance  which  (ails  to  show  that 

)i9,  In  which  it  was  decided  that  where  ageable,   ts  It  to  be  supposed  that   hi* 

\  In    walking  near  the  curbstone.   Is  lordship  would  have  admitted  the  evi- 

(Qocked  Into  the  culvert  and  run  over  dence? 

•}j  a  cab,  it  is  proper  to  set  up  the  de-  See  also  Mlluun  v.  Dolwell,  a  Camp 

cose  of  Inevitable  accident  by  meaoa  378;     Bou    v.     Litloa,    5    C.     ft     P.     ' 

>f  a  plea  In  confession  and  svoidance.  40S;    Peardjr  v.   Walter,   6    C.   &    P. 

rhe  distinction   between   these   cases  333.                                                   _ 

919; 

he  power  of  a  superior  agency,  there         y  Gregory  v.  HUl,  8  T.  R.  899. 

Z  in"  Htit".'/earnlU{*'ahhouEn;  *"  «"""="  ""  ^^^  'S  ""»■  347-        ' 

Fact  the   defendant   might  have  been  >■  Weaver  v.  Bush,  8  T.  R,   j8.     Aa 

[wwerless    to    prevent    the    accident,  to   substance  of   pleas,   see  Gates    v. 

there  U  nothing   in  the  nature  of  the  Lonnabun-,   30   Johns.   (N.    Y.)   -u;; 

aiseto  show  this,  and  the  defense  Is  Shain  i-.  Markhani,4j.  J.MarBh.(K7.) 

usentlallj   a    matter    of   excuse,   and  570 ;  10  Am.  Dec.  333. 

must  be  so  pleaded.    This  distinction,  «.  c  Chlttj  Plead.  <i7tb  Am.  ed.) 

Iiowever,  seems  to  the  writer  to  be  fal-  536  and  note;  Baldwin  v.   Hayden,  6 

iicious.    The  defendant  in  Gibbons  c.  Conn.  453;  Hyatt  i>.   Wood,  3   Johns. 

D _..   ^_.- —   /■„„-.  .. {N.  Y.)  339;    Sampson   v.   Henir,   il 

Pick.  (Mass.)  379;  Robinson  v.   Haw- 

ralion  -was  done,  and  it  is  matter  of  ei-  kins,  4  T,  B.  Mon.  { Ky.)  134 ;    Ford  v. 

:use  to  show  that  he  was  powerless  to  Logan,  3  A.  K.  Marsh.  (Ky.)  335  ;Mc- 

preventit;  and  this  excuse  might  be  Ilroj  v.  Cocicran,  a  A.  K.Mars&.(KT.) 

nullified  by  proof  that  the  defendant  371. 

iras  a  poor   rider  and  had   ventured  T.   Whether  of  superior,   Inferlar   or 

aut  on   a   horse   which   he   knew   he  foreign  courts,     i  Chi tty  Plead.   (16th 

Kiuld  not  control.  Am.  ed.)  536.     See  Barkers.  Braham, 

1.  Knapp  o.   Salsburr,   2   Campbell  3  Wils.  370. 

505.    This  was  an   action   of  trespass  B.  Smith  t.  Edge, 6  T,  R. 561. 

lor  running    against     the     plaintiifs  B.  Baynes  i\   Brewster,    t    G.  ft  D. 

±aise  with  a  carL     Under  the  plea  of  669.     For  distinction  between  right  c4 

not  guilty  the   defendant     attempted  private  individual  to  interfere  to   pre- 

10  prove  that  the  plaintifT   was   guilty  vent  breach  oi,  peace  and  right  of  con. 

11  contributory  negligence.  The  evi-  stable  under  similar  circumstances, 
dence  was  rejected,  Lord  Eift-KNBOR-  see  Allen  :-.  Wright,  8  C.  &  P.  533; 
ouGH  remarking,  "These  facts  ought  Matthew  w.  Biddulph,  3  M.&  G.  390; 
....__._._      p.,.,           ...       rjfjj^  Beckwith  I'.  Philbv,   6   B,    ft  C.  637; 

_  ,.Ba  of  Samuel  v.  Payne,  Doug).  359;  White 
guilty  Is  whether  the  defendant's  f.  Taylor,  4  Esp,  80;  Coke  u.  Nether- 
MTt  struck  the  plaintiff's  chaise."  Sup-  cote,  6  C.  «  P.  733;  Hobbs  ».  Brans- 
pose  the  defendant  in  Gibbqns  ii.  Pep-  combe,  3  Camp.  430 ;  Cowper  v.  Hen- 
per  had  pleaded  not  guilty  and  had  at-  ley,  3  Esp.  540 ;  Bac.  Abr.  Trespasa,  O. 
tempted  to  prove  before  Lord  Ellen-  3, 

BoaouoH  that  his  horse  was  tinman-        U,  Bodkin  v.  Powell,  Cowp.  47% 
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the  defendant  was  guilty  of  even  an  appearance  of  wrong  is  bad 
as  eimounting  to  the  general  issue.*  This  distinction  is  often  a 
fine  one,  but  it  is  founded  on  sound  principles  and  it  is  of  great 
importance.  Thus,  a  distress  or  seizure  for  tolls,*  stallage  at  a  fair, 
etc.,^  under  a  by-law,*  or  for  damage-feasant  by  the  occupier,*  or 
by  a  commoner,®  were  required  to  be  pleaded  specially."^  So  also 
of  a  justification  under  a  rent-charge,^  or  in  respect  of  any  ease- 
ment or  incorporeal  right.® 

In  trespass  quareclausum  /regit  under  not  guilty  the  defendant 
can  give  in  evidence  title  in  himself  or  in  another  whose  authority 
he  pleads.  Nevertheless,  the  special  plea,  liberum  tenementum,  that 
the  locus  in  quo  was  the  defendant's  freehold,  has  received  the 
sanction  of  the  courts  from  the  earliest  times.*®  It  is  a  plea  some- 
what anomalous  in  its  nature,  as  in  some  cases  it  would  seem  to 
amount  to  the  general  issue ;  and,  on  principle,  it  seems  to  be 
defective  in  substance.**  It  was  probably  permitted  in  order  to 
relieve  the  defendant  from  the  hardship  which  would  otherwise 


;                                         1.  In  the  Earl  of  Manchester  v.  Vale  5.  i  Saund.  221. 

i                                      (i    Saunders   27)   trespass  was  brought  6.  Cope  r.  Marshall,  1  Wils.  51. 

*                           for  breaking  the  plaintift*'s  close  and  the  7.  1  Chitty  Plead.  (16th  Am.ed.)  537. 

grass  there  with  feet  in  walking,  tt-ead-  8.  1  Chitty  Plead.  (i6th  Ara.ed.)  537. 

ing  down,  and  with  cattle  eating  up,  with  9.  Per  Ld.  Loughborough,  1  H.  B. 

a    continuando^     etc.     The     defendant  352.  Thus  common  of  pasture,  i  Saund. 

pleaded    in    bar    that  on^,  J   S   had  a  25.  Common  of  fishery,  Com.  Dig.  Pis- 

,           ^                          right  of  common   in  the  place  where,  carj.     Of  turbary,  6  T.  R.  748.    And  a 

etc.,   for  all  his  commonable  cattle,  le-  right  of  way — whether  public  or  private, 

vant  and  couchant,   and    further    says  whether  by   grant,    will,     prescription, 

that   the   said  J    S  appointed   the    de-  custom,  or  necessity,     i  Chitty  Plead, 

fendant  to  take  care  of  said  cattle.     He  i6th  Am.  ed.)  537,  53S. 

then    averred    that   J   S  caused   divers  10.  See  Gould    Plead.  (5th  ed.)   327. 

commonable  cattle  to  be  placed  in  said  Called   also   the  "common   bar."    Se« 

,                close,   which   at   the   time   when,   etc.,  infra^  p.  576,  note  i. 

were  in  the  place   where,  etc.;  where-  11.  See    Welles,   222,  and    i    Saund. 

upon  the  defendant  as   servant  entered  299  c  (n.  6). 

into  the  said  close  to  see  after  the  cattle,  Llbenim  Tenementum. — This  plea  is 
and  in  so  entering  trod  down  the  grass,  extensively  used  when  the  plaintiff  does 
which  is  the  same  trespass,  etc.     Upon  not  describe  his  close  by  the  abuttals  or 
demurrer  the  plea  was  adjudged   bad,  by   name  in  the   declaration.     Its  use 
because  it  did  not  state  that  the  defend-  was   chiefly   to  drive  the  plaintiff  to  a 
ant  put  the  cattle  in  the  close.     He  only  new-assignment.     See  infra,  this  title, 
stated  that  they  zi'ere  there^  but  as  they  Ambiguity.      But  it  is  also  adapted  to 
were  not  his  own  cattle  he  was  not  re-  the  case  in  which  the  freehold  is  alleged 
sponsible  if  he  did  not  put  them   there  to  be  in  a  third  person,  whose  authority 
and  therefore  his  plea  amountec)  to  not  the  defendant  claims.     In  such  a  case 
guilty.    SAUNbERS,    of    counsel    with  the  plaintiff' is  put  to  his  election  as  to 
plaintiff,  adds  a  note  to  the  effect  that  whether  he  will  traverse  the  title  or  the 
there  was  another  fault  in  the  plea,  be-  authority — since  he  cannot  deny  both; 
cause  it  was  not  averred  that  the  cattle  and  as  the  one  not  denied  will  be  ad- 
were  levant  and  couchant;  but  this  was  mitted.  the  defendant  thereby  gains  an 
not  moved.  advantage.     Thus  liberum  tenementum^ 
Contrast  with  this  case  Wise  v.  Hod-  or   a  still  more  special  plea  of  title,  is 
80II  (11  A.  &  E.  S16)  where  a  plea  in  tres-  used  by  the  defendant  when  he  wishes 
pass  was  distinguished  from  that  in  the  the  plaintiff  to  state  his  title  still  more 
Earl  of  Manchester  v.  Vale.  specially  on  the  record.     As  to  the  rule 
2.  Bennington  t'.  Taylor,  Lutw.  1519.  that  pleas  of  title  ipust  give  color,  sec 

I                                         8.  Bodle  ?^  Wilkins,  3  Lev.  224.  f»yr«,  p.  556.    As  to  pleading  title  in 

4.  Kirk  v.  Nowill,  i,  T.  R.  119.  general,  see  infra^  P»  570. 
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ve  resulted  where  the  plaintiff  did  not  describe  his  close  in  the 

claration.* 

After  Hilary  Rules* — The  rules  made  no  change  in  the  law  in 

gard  to  trespass  to  persons  and  injuries  to  personal  property. 

actions  of  trespass  de  bonis  asportatis  they  provided  that  the 
neral  issue  should  no  longer  put  the  plaintiff's  property  In  issue. 

the  defendant  claim  the  goods  he  must  deny  the  plaintiff's  ■ 
operty  orpossession.or  plead  the  facts  specially,  and  therefore 
ider  not   guilty   he    could   not  show  property  in  himself  as  as- 
^ee  of  a  t^nkrupt  or  otherwise." 

In  trespass  guar e  clausum /regit  the  proper  plea  by  which  to 
ny  the  plaintiff's  possession  is  the  traverse  that  the  close  is  not 
e  close  of  the  plaintiff.  This  operates  as  a  denial  of  the  plain- 
t's title  to  the  same  extent  that  he  would  have  been  required 

prove  it  under  the  general  issue  before  the  rules.*  But  "a  mere 
rspasser  cannot,"  says  Chitty,  "by  the  very  act  of  trespass,  im- 
idiately  and  without  acquiescence,  give  himself  what  the  law 
derstands  by  possession  against  the  person  whom  he  ejects,  and 
ive  him  to  produce  his  title,  if  he  can  without  delay   reinstate 

f.  bj  enacting  that  the  plea  of 
^ilt^r  should  "operate  as  a  denial 

mtum   in  this  connection,  *ee  infra,  that  the  defendant  committed  the  trei- 

jT^s  note  i.  ,  paaa  ajleged  in  the  place  mentioned,  but 

,  TheReg.Gen.  Hll.  T.,4W.IV.  <o  not  as  a  denial  of  the  plalntlifB  posse »- 

aa  thejrelate  to  treapasi,  are  a*  fol-  lion    or    right    of    poaseision   of  that 

'%:  place,  which,  if  intended   to  be  denied; 

'In      actions     of     trespass      quart  must  be  traversed   specially.    Thus  ia 

mum  /regit,  the   plea  of  not  guilty  Jones    v.    Chapman  (i8   Law  Journal 

.11  operate  as  a  dental  that  the  de-  Reps.,  Exchequer  456),  which  was  an 

dant  committed  the  trespass  alleged  action  of  trespass  for  breaking  and  en- 

Jie  place  mentioned,  but  not  as  a  dc-  tering  the  plaintiffs  dwelling  house,  the 

I  of  the  plalntlfTs  possession,  or  right  defendant  pleaded  that   the  house  was 

MMaession  of  that  place)  which.  If  in-  not  at  the  time  when,  etc.,  the  dwelling 

ded  to  he  denied,  tnutt  be  traversed  house  of  the  plaintiff  modo  et  forma. 

ciall;.  At  the  trial  Baron  Parke  instructed 

In  actions  of  trespui^ejcnij  oaf  or-  the  jury  to  find  for  the  defendant  if  they 

15,  thepteaofnotgulltyshaltoperate  were    satisfied    that  one  H  M  was  en- 

a   denial   of  the    defendant   having  titled  to  the  possession  of  the  dwelling 

nmltted  the  trespass  alleged,  by  tak-  house  at  the   time  ^hen  and  that  the 

or  damaging  the  goods  mentioned,  defendant    had    committed  the  alleged 

not  of  the  plaintlfrB  property  there-  trespass  under  his  authority.     The  jury 

'   '  found  for  the  defendant   and  an  excep- 

.  Ciiitty  Plead.  {i6th  Am.  ed.)  537.  tion  to  the  above   direction  was  argued 

,.  I  Chittjr  Plead.  ( 16th  Am.  ed.)  538.  in  the  Exchequer  Chamber,  where  a  raa- 

the   common   law,  the   plea  of  not  joritv   of  the   judges    upheld    Bahok 

Ity  to  an   action  of  trespass  quart  Parke's  ruling.    This   case,  therefore, 

ai-mm  frtgit  entitled  the  defendant  decide?  that  the  traverse"notpoaseBsed" 

{ire  in  evidence  title  in  himself  or  in  puts    in    issue    the    actual    possession 

■Iher  by  whose  command  he  entered,  of  the   plaintiff  and   also  his  right  of 

e  reason  for  this   was  that  the  proof  possession — In    which    construction  of 

.ified  the  declaration,  inasmuch  as  It  the  Hilary  Rules  it  differs  from  the  de- 

•wed  that  the  defendant  did  not  break  cislon  of  the  Queen's   Bench  In   Whlt- 

flaintift  close,  as  the  declaration  tington   v,   Boxall,   i;  Q.   B,  Reps,   139. 

forth.     Argent  ».  Durrani  (8  T.  R.  11   Law  J.    Reps,,   N.  S.,   Q^    B.  318; 

).     But  the   Hilary  Rule*  restricted  The  decision  Injonesf.  Chapman  seems 

scope  of  the  general  issue  in  tres-  to  be  correct    on    principle,  although 
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I  his  former  possession."* 
specially  all  matters  of 
>plicable  after  as  well  as 
)n  loss  of  service  it  seems 
de  fact  of  service.  If  the 
e  should  use  a  specific  tra 
■espass  On  the  Case. — At  ci 
!  is  in  form  a  traverse  or  d 
ct  of  complaint.  On  prin 
ihould  be  confined  to  ma: 
Sut  by  a  gradual  relaxat 
h  occurred  in  assumpsit,  e 
of  matters  in  denial,  but 
avoidance.'  There  is,  thi 
actions  of  trespass  and  < 
ris,  and  accordingly,  a  for 
mnot  be  given  in  evidence 
specially  pleaded.  But  i 
ice  and  conscience  of  the 
f  a  bill  in  equity  and  in 
covery,  release  or  satisfaci 
iven  in  evidence;*  for  wh 
eclude  the  plaintiff  from  n 
der  the  general  issue.' 
:  general  issue  the  plaint 
se,  and  the  defendant  ms 
excuse  of  it.*     Thus  a  li 

B,   J.,    and     WtGHTMAN,Jn  A' 

is»entlng  optqion*.     The  for-  "^ 

ht   that   ■    dUtlnct    Bpeclfic  w 

s  neccBiRry  in  order  to  denjr  u 

Tb  right  of  po««eBBion,  while  P 

eld  that  a  plea  In  confesBion  »i 

nee  wag  the  proper  method  t 

ig  br  ahowlng  right   of  ooa-  n 

ler  in  the   dctendant  or  in  a  tl 


le  plaintiff'!  poBcetiion,  proof 

•nt  to  maintain  the  plaintlfi'B 
n  V.  Grafton,  l  Bing.  N.  C.     y 
I  defend  an  t'B  plea  of  poBBCs- 
i»elf  would  not  be  Bustained 
idence.     MonkB  *.  DykcB,  4     " 
67:  Bond  V.  Downton,  %  A. 

B 
nee  V.  GlbbonB,  <  Q^  B.  Rep.  B 
wat  an  action  of  tretpuafor    B 
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be  pleaded,  may  in  case  be  given  in  evidence  under  not  guilty.* 
And  where  case  was  brought  for  obstructing  ancient  lights  the  de- 
(endant  under  not  guilty  was  permitted  to  prove  a  custom  to 
build  ancient  foundations  to  any  height.'*  To  this  general  rule 
an  exception  is  to  be  noted  in  actions  for  defamation  ;  an  such 
cases  truth  must  be  pleaded  specially.'  It  is  probably  the  only 
defense  which  does  not  amount  to  the  general  issue.  But  the 
circumstance  that  proof  of  a  certain  fact  tends  to  prove  the  truth 
of  the  imputation  will  not  render  such  evidence  inadmissible  under 
not  guilty,  if  the  purpose  of  the  offer  is  to  rebut  malice  and  to 
mitigate  damages,  and  not  to  set  up  a  complete  defense  to  the 
action*  The  defense  that  the  alleged  libel  'was  a  privileged 
communication  can  be  set  up  under  not  guilty.'  And  where  the 
occasion  imposes  on  the  plaintiff  the  duty  of  proving  malice  in 
fact,  evidence  to  rebut  it  is  properly  admissible  under  the  general 
issue.* 

After  Hilary  Rules? — As  the  rule  declares  with  entire  distinct^ 
ness  that  not  guilty  shall  operate  as  a  denial  only  of  the  wrongful 

I  Chitty  Ptead.,  1st  Eng.  ed,  478.  but  it  should  lie  pleaded,  whereby  the 
l  Newton  ».  Creswick,  3  Mod.  166.  plaintiff  might  be  prepared  to  defend 
So  where  case  was  brought  for  ob-  himself,  as  well  as  to  prove  the  speak- 
itruccing  the  plaintifTs  right  of  war  It  ing  of  the  words."  See  aUo  Huson  v. 
was  deemed  proper  for  tiic  defendant  Dale,  19  Mich.  j8;  a  Am.  Rep.  66.  As 
under  not  guillj  to  give  in  evidence  an  to  the  plea  of  truth  generatly,see  Un- 
agrecment  between  his  predecessor  in  derwood  u.  Parka,!  Stra.  iloo;  Man- 
title  and  the  plaintiff,  which  authorized  nlng  ir,  Clement,  7  Blng.367:  Andrews 
the  closing  of  the  road  in  such  a  con-  ».  Vandu^er,  11  johni.  <N,  Y.)  38;  Van 
tingencey  >■  had  actually  happened.  Anltin  v.  Westfall,  14  Johns.  (N.  Y.) 
Greenwalt  f.  Horner,  6  S.  &  R.  (Pa.)  133;  Kelley  v.  Dillon,  5  Ind.  416; 
70.  Douge  V.  Pearce,  13  Ala.  117  ;  Kay  v. 
1.  Illml  and  BUndar.— Broad  as  is  Fredrigal,  3  Pa.  St.  ii\\  Taylor  v. 
the  scope  of  not  guilty  in  case.  It  Is  yet  Robinson,  19  Me.  323;  Bodwell  v, 
a  general  rule  that  trulk  must  be  Swan,  3  Pick.  (Mass.)  376;  Updeerove 
pleaded  specially.  The  defendant  is  v.  Zimmerman,  13  Pa.  St.  619;  Treat 
aot  permitted  on  the  general  Issue  to  v.  Browning,  4  Conn.  408;  10  Am. 
go  into  evidence  as  to  the  truth  of  the  Dec.  156;  Sheahan  v.  Collins,  10  111. 
imputation,  because  it  is  said  the  315;  71  Am.  Dec.  171 ;  Harper  r.  Har- 
proof  of  it  does  not  contradict  or  repel  per,  10  Bush  {Ky.)447;  Storey  u.  Ear- 
any  matter  which  the  plaintiff  is  bound  ly,  86  III.  461 ;  Swift  f.  Dickerman,  31 
to  prove.     Folkard'g  Starkie  on  Sl.and  Conn.  185. 

Lib.  (4th   Eng.  ed.)  4  4476.     This  ek-         4.  Husbn  i.  Dale,  19  Mich.  16.     See 

planation  seems  insufficient :  upon  the  in   this  case  a   thoughtful  opinion  by 

same  principle  many  matters  of  justi-  Christiancv,  J.,   ciaasifying  the   au- 

fication  sbould  be  excluded  which   are  Ihorities  on  this  subject,  and  crisicising 

always    admitted     under    not    guilty,  those  decisions  (and  there  are  several) 

The  true  explanation  is  that  the  rule  which  lay  down  a  rule  different,  from 

is  a  piece  of  judge-made  law,  deliber-  the  statement  in  the  text, 
ately  framed  to  prevent  surprise  upon         B.  Lillie  v.  Price,  5  A.  &  E.  645;  Lu- 

the  plaintiff.     That  this  Is  the  case  ap-  can  v.  Smith,  i  H.  k  N.481 ;  Hoare  v. 

pears  from  the  following  eitract  from  Silverlock,  9  C.  B.   jo;    Hounafield  r. 

the  opinion  of    the   Chief    Justice  in  Drurr,  II  A.  &  E.  98. 
Underwood    v.    Parks,    1   Stra.  laoo:         «.  Hackett     v.    Brown,     i      Heisk. 

"At  a  meeting  of  all  the  judges,  upon  (Tenn.)  164;  3  Greenl.  Ev.,  4  4JI-     •■ 
a  case  that  arose  in  the  common  pleas,        T.  Rule  4  Reg.  Gen.  Hil.  T..  4  Wm. 

a  large  majoriW  of   them   had  deter-  IV,  contains  the  following  provision! : 

mined  not  to  allow  it,  for  the  future.  In  actions  on  the  case,  the  plea  of  not 
B30 


fliMTBl  UTiflm  ol  Tknttns.       PLEADING.  Cmim  0pm  to  IMkndut. 

■uit  U  ■  material  allegation,  which  if  the  two  propodtloni  In  iaaue.  See  Wright 
defendant  desire*  to  controvert,  he  must  i>.Lain»on,  i  M.  &  W.  739. 
ipecificallj  deny.  Not  guiltj  puti  in  ii-  In  Taverner  v.  Little,  5  Bing.  N.  C. 
sue  merely  the  maliciou6  aircit  without  67S,  which  was  an  actioa,  on  the  case 
probkble  cause.  Watkins  v.  Lee,  5  M.  after  the  Hilary  Rulea,  the  plaintiff 
&  W.  270.  See  also  -Atkinson  v.  averred  that  the  defendant  carelessly 
Raleigh.  3  Q^B.  79;  Haddrick  v.  Hes-  and  negligently  drove  his  cart  Into  the 
lop,  iJ  Qi.B.  167.  plaintiff's  chaise,  etc.  Plea,  not  guilty. 
UlMluidEaMUl«r.— (Forthesesubjects  It  was  held  that  the  defendant's  pos- 
before  Hilary  Rules,  ttx.  infra,  p.  535  session  of  the  cart  was  a  matterof  in- 
n.  3),  In  case  for  libel  or»aIander  the  ducement  which  wai  admitted  by  the 
general  Issut  Is  appropriate  where  the  plea  oE  the  general  issue,  and  the  de- 
defendant  wishes  to  deny  the  speaking  fendant  was  not  allowed  upon  the  trial 
or  publishing  of  the  words  In  fact,  or  to  give  in  evidence  the  fact  that 
where  he  denies  that  they  were  spolcen  before  the  accident  he  had  lent  his 
of  the  plaintiff,  or  denies  that  there  is  cart  to  someone  else,  who  was  driving 
special  damage  (where  special  damage  il  when  the  accident  occurred. 
neceasary  to  sustain  the  action),or  claims  In  Perring  v.  Harris  (3  M.  &  R-  S) 
that  the  occasion  warranted  the  publi-  the  action  was  case  against  an  overseer 
cation.  I  Chitty  Plead.  fi6th  Am.ed.)  of  the  poor  for  wrongfully  and  mali- 
519.  Thus  in  Lillie  v.  Price,  5  A.&  E.  ciously  omitting  the  plaintiff's  name 
645,  Lord  Dcnman  decided  that  a  privf-  from  the  tax  list  whereby  she  was  pre- 
leged  communication  could  be  given  tn  vented  from  obtaining  a  license.  Plea 
evidence  under  not  guilty  in  an  action  that  the  plaintiff  was  not  entitled  to  b« 
on  the  case  for  libel.  But  see  Goodwin  assessed,  etc.  It  was  held  that  as  the 
IT.  Daniels,  7  Allen  (Masu.)  61;  Bradley  special  daniage  went  to  the  very  es- 
V.  Healh,  11  Pick.  (Mass.)  163;  11  Am.  sence  of  the  plaintiff's  right  of  action, 
Dec.  418;  Jackson  v.  Stetson,  \t,  Mass.  the  latter  was  absolved   from   proving 

8      See  also  Buddlngton  v.   Davis,  6  it  by  the  defendant's  plea, 

ow.  Pr.  (N.  Y.)  401.  In  Croucl)  v.  The  London  etc.  R.  Co, 

But  it  Is  a  Bcncrsl   rule   that  Iruih  (7Eich.  70J)  case  was  brought  against 

must  be  specially  pleaded.      See  infra,  a  common  carrier  tor  failure  to  deliver 

P-535  "-S-    And  if  the  meaning  of  the  a   certain    package,  the    bailment    of 

woriU  Is  alleged  by  iflxueni/a,  not  guilty  which  to  the  defendant  was  averred  In 

denies  that  they  had  the  meaning  altribu-  the  declaration.    Plea,  that  thedefend- 

ted   to   them.     1   Chitty    Plead.   (i6th  ants  gave  notice  that  they  would   not 

Am.  ed.)  5JI.     But  if  the   meaniilg   of  carry  any  package  containing  several 

the  words  is  made  matter  of  inducement,  packages     collected     from     different 

then,  under  the  rule,  the  meaning  must  parties  and  addressed  to  and  Intended 

be   specifically  traversed.  McGregor  v.  for  several  different   parties,  although 

Gregory.  3  Dowl.,  N.  S.779,  inclosed  in  one  package  and  addressed 

IninitM  to  ParMMUl  Fropartr  mi*  to  one  party,  unless  contents  were  d«- 
SrMWb  of  Datr.— In  Lewis  v.  AI  -  clared,  etc.  Averment,  that  the  pack- 
cock.  3  M.  &  W.  1S8,  case  was  age  In  question  was  of  this  nature  and 
brought  against  a  sheriff  for  ■  that  Its  contents  were  not  declared, 
false  return.  The  declaration  allied  Verification.  Upon  special  demurrec 
that  the  writ  was  delivered  to  him;  the  court  held  that  the  plea  denied  ar- 
that  there  were  goods  of  the  debtor  gumentatlvely  that  the  package  was  de* 
within  his  bailiwick,  and  that  II  became  llvered  to  and  received  bv  the  defend- 
his  duty  to  selie  them.  It  then  averred  ants  as  common  carriers,  and  gave 
that  he  did  not  use  due  dihgence  to  judgment  for  the  plaintiff, 
make  the  levy,  and  that  he  returned  See  also  Elwall  v.  Grand  Junction 
nulla  bona.  Upon  not  guilty  pleaded,  etc.  R.  Co,  M.  &  W.  669. 
the  defendant  sought  to  prove  that  he  In  Spenser  v.  Dawson  (i  M.  &  R. 
had  desisted  from  levying  on  account  551)  Baron  Park  held  that  not  guilty 
of  a  bill  of  sale  given  by  the  debtor  to  a  pleaded  after  the  Hilary  Rules  to  an 
third  person.  The  plaintiff  contended  action  on  the  case  for  deceit  in  the 
(hat  the  defendant's  ownership  of  the  warranty  of  a  horse,  put  In  Issue  th« 
goods  was  not  put  In  issue  by  the  plea,  whole  declaration  except  the  bargain 
but  waa  admitted  by  it.  Of  that  opinion  and  sale.  This  being  mere  matterof 
was  the  court.  Baron  Parke  declar-  Inducement  must  be  specifically  tra- 
Ing  that  the  failure  to  use  due  diligence  versed. 

and  the  return  nulla  bona  were  the  only  InJoiUi   to  Jtoal  Roparty  and  1«M- 
Kff 
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ulty  is  at  an  end  :  for  from  t 
:  wrongful  act  or  gist,  it  inev 
the  inducement  to  be  true 
:nds  to  dispute  the  statemem 
eceived  under  the  general  is; 
e  to  permit  the  defendant  t 
idmitted  in  his  pleadings.' 
I'pkvin. — The  so-caiied  genei 
ileged  and  also  the  taking  ii 
ion*  It  admits  the  plainti 
ience  to  dispute  his  property 
nd  where  non  cepit  is  pk-ade 
ill  direct  a  verdict  for  the.pl; 
ny  property  in  the  chattels 
;  of  the  seizure.*  If  the  del 
's  property  he  may  plead 
■.^  For  replevin  differs  fron 
'hat  BfcCion  of  the  Hilary  1 
kh  declares  that  the  general  6;E 
ise  eliall  operate  as  a  denial  ] 
le  wrongful  act  alleged,  and  Sai 
IB  stated    in   the  inducement,     351 

>f  Falmoutli    (i  A.  &  E,  453).  fen 

iralion  wa>  for  wrongfully  di-  cat 

,e  water  eupplv    of  the   plain-  sht 

and  the  plea  was  not  guilty,  am 

tiff  proved  the   fact  of  diver-  lar 

failed    to  show  thai  the  mill  rel 

icient  one,  or  thai  the   water  am 

UBed  for  twentv  years.     Upon  PN 

of  facts  it  was  argued  by  liie  del 

title  was  a  mere  mailer  of  in-  tur 

,  and  as  such  must  be  'aken  to  the 

;d  on   not  guilty.     The  court  ply 

judgment,    Lord  Denman  i    ! 

that    (he  word  "wrongfully"  Pie 

in  the  declaration  did  not  put  1 

1  issue,    but  merely   imported  rep 

ce    to    the     inducement.     In  dei 

■ds,  if  the  defense  was  that  the  Re 

It  wrongful,  it  ought  to   have  ■ 

eaded.  par 

ion  V.  ScholeRcld    (9    M.    &  pla 

case     was     brought      for  Fai 

1  cesE'pool   to   near   the   well  De 

I  of  the  plaintiff  a^  to  contam-  mil 

valer   and   render    it  unlit  (or  tin 

court  refused  leave  to   plead  v. 

ilea,  denying  the  conUmina-  Th 

e  water.     "Not  guiltv,"  said  Va 

ARKE.  "puis  in  issue  both  the  4 

lined  of  and  its  consequences."  544 

i1  issue  the  defendant  says  'I  v. 
[uilty  of  erecting  a  building  De 
,  nuisance.  '  "  ■  eiti 
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in  that  the  plaintiff  must  prove  either  a  general  or  a  special 
property  ih  the  chattels  ;  bare  possession  is  not  sufficient.*  And 
if  the  defendant  pleads  property  in  himself  he  does  not  confess 
the  caption.*  Nor  does  the  plea  of  property  admit  the  plain- 
tiff's right  to  sue.'  Under  a  plea  of  property  in  himself  the  de- 
fendant can  give  in  evidence  a  lien  upon  the  goods  for  work 
done  upon  them.* 

If,  however,  the  defendant  as  landlord  wishes  to  admit  the 
property  and  the  takingand  to  justify  the  latter  he  makes  ai^iiK/yy,* 
and  admits  the  taking  by  way  of  distress  for  rent  in  arrear.  If 
the  plaintiff  desires  to  deny  that  rent  is  in  arrear  he  uses  the 
traverse  rien  en  arrere*     This  plea  has  been  sometimes  called  a 

four  cases  of  property  out  of  the  plain-  riage  in  the  husband  alone  he  onlj 
tiff  have  arisen  as  follows:  (i)  Prop-  was  the  proper  plaintiff,  and  that  the 
et-ty  in  the  defendant  ThU  may  be  misjoinder  of  the  wife  could  be  taken 
pleaded  in  abatement  or  in  bar.  Pres-  advantage  of  under  the  plea  of  prop- 
grave    Ti.  Saunders,    i     Salk.    5.      <i)  erty. 

Property  in  a  stranger.     This  likewiae  *.  Matthias  v.  Sellers,  S6  Pa.  St,  493; 

may  be  pleaded  either  in  abatement  or  ^^  Am.  Rep.  713. 

in  bar.  Glib,  on  Replev.  117.  (3)  S.  The  juslilication  in  the  defendant's 
Property  in  defendent  and  plaintiff,  own  right  is  called  an  avowry;  when  he 
The  tame  rule  applies,  Wilson  v.  justifies  under  the  authority  a!  another. 
Gray,  8  Watts  (Pa.)  36.  In  these  three  it  is  called  a  cognizance. 
cases  the  defendant  is  entitled  to  a  re-  B.  Rim  m  Arrera. — In  the  action  of 
turn.  The  reason  for  this  in  the  first  replevin  where  the  defendant  avows  or 
two  caaes  Is  obvious,  in  the  third  it  tnikcs  cognizance,  his  pleading  amounts 
must  be  remembered  Chatthe  interests  to  a  statement  or  substantive  right  to 
of  plaintilT  and  defendant  are  equal,  take  the  goods  in  question  and  partakes 
but  the  defendant  has  been  wrongfuUv  of  the  nature  of  a  declaration.  Hetice 
deprived  of  possession.  He  should,  the  third  pleading  in  the  series  Is  rather 
therefore,  have  a  return.  (4)  Prop-  a  plea  than  a  replication,  and,  indeed, 
erty  in  the  plaintiff  and  a  stranger,  exchanges  the  latter  name  for  the  former. 
Here  the  defense  is  dilatory  only  and  ThuB,  where  the  plaintiff  brings  re- 
must  be  pleaded  in  abatement,  Gilb.  plevin  and  the  defendant  avows  the  talc- 
on  Replev.,  138.  See  Wilson  v.  Gray,  8  ing  for  rent  in  arrear,  he  takes  11  upon 
Watts  (Pa.)  31;.  himself  to  deduce  the  title  to  the  rent 
1.  Co.  Litt.  145.  In  question  with  all  the  particularity 
a.  Gilb.  on  Replev.  117.  Marsh  v.  that  he  would  be  compelled  to  observe 
Ker,  4  Rawle  (Pa.)  283,  where  it  is  were  he  declaring  for  rents  in  arrear  in  - 
said  that  this  must  be  especially  true  in  a  suit  upon  the  indenture  of  lease.  Of 
Pennsylvania  where  replevin  may  be  course  the  defense  may  be  that  the 
maintained  by  the  plaintiff  to  recover  goods  have  never  been  taken — or  that 
the  possession  of  goods  and  chattels  to  tlicy  have  not  been  taken  as  the  goods 
which  he  Is  entitled  as  owner  in  all  of  the  plainliff.— and  then  the  proper 
caaea,  as  well  as  where  the  defendant  plea  is  mon  cefil,  or  property.  But 
came  by  the  possession  of  them  law-  when  the  defense  is  bj-  way  of  avowry 
fully  and  withholds  them  from  the  (as  In  the  above  example)  for  rents  In 
plaintlfl  unlawfully,  as  where  he  got  arrear,  the  plaintiff  is  said  to  "plead  to 
them  tortioualy.  Accordingly  the  bur-  the  avowry,"  and  if  he  wishes  to  deny, 
den  of  proof  still  lies  upon  the  plain-  as  Is  usually  the  case,  that  rent  is  in  ar- 
tiff  in  replevin  notwithstanding  the  rear,  he  does  so  bv  means  of  the  plea  of 
plea  of  property.  Clemson  i'.  David-  riens  rn  arrere'  This  plea,  although 
son,  s  Binn.  (Pa,)  399.V  the  third  in  the  series,  may  be  called  a 
1.  Seibert  v.  McHenry,  6  Watts  second  general  issue— so  great  is  its  Im- 
(Pa.)  301.  In  this  case  a  husband  and  portance  and  so  common  its  use.  The 
wife  sued  jointly  to  recover  property  case  of  Hill  v.  Wright,  2  Esp.  669.  is  an 
belonging  to  the  wife  before  marriage,  authority  to  the  effect  that  riem  em 
and  baken  afterwards.  It  was  held  arrere  merely  denies  according  to  it» 
that  as  the  property  vested  upon  mar-  tenor  that  rent  Is  in  arrear,  while  it  ad- 
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issue,*  a  term  which  sho' 
he  avowry  and  a  new  d^c 
\ssuinpsit — At  Common  Li 
m-assumpsit  depended  or 
t  upon  which  recovery 
assumpsit,  which  is  assui 
;,  the  defendant  was  com; 
nciple  of  the  general  issui 

only  the  fact  of  the  pron- 
d  in  law  by  reason  of  sor 

assumpsit,  which  is  assui 
:,  inasmuch  as  the  plaiiiti: 
;tancesas  would  give  rise 
hought  reasonable  that  tl 
'C  all  facts  which  tendei 
;  such  facts  were  release  a 
bie  in  practice  to  preve 
;ing  applied  to  the  case  o 
tep  by  step  at  the  sacri 
)ecial  defenses,  such  as  in 
;nce  under  the  general  is; 
endant  was  non  compos  at 

the  defendant  was  druni* 
.    in    discharge,*  and    ol 

title  of  the  defendant  together 
lease  as  stated  in  the  avowry. 

iglv  where  the  plaintiff  in  this 
th'is  pl^a,  it  was   held  that  he 


terlj-,  aG   stated  bj  the  defend- 

term  "general  issue"  has  but 
tstruemeaningleft.  Itwasor- 
\a  called  because,  says  Black- 
it  importing  an  absolute  and 
ienial  of  what  is  alleged  in  the 
It  or  declaration  it  amounts  at 
an  issue.  But  son  ccfit  Is  In 
and  elTect  rather  in  the  nature 
fie  traverse.  The  same  is  true 
V  arrere.     Non  est  factum  in 


er,  of  denying 
ct  or  of  asserting  absolute  Iti- 
in  law.  JVo«  asmmfiil  could 
nsistently  with  the  meaning  of 
s.  be  a  true  general  issue  In  an 
lich  seeks  damages  for  breach 
raci,  for  the  breach  is  not  in  ■ 
lied  by  it.  Not  K"''tJ'  '"  tres- 
wers  to  the  definition  more 
an  tlie  others, 
rule  that  a  plea  amounting  to 
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tion,*     And  so,  in  general,  of  any  matter  which  shows  that  the 
plaintiff  never  had  any  cause  of  action.' 

After  Hilary  Rules? — The  Hilary  Rules  emphasize  the  division 
of  actions  of  assumpsit  into  general  and  special;  and  their  effect  is 
to  restore  the'  law  in  some  measure  to  its  condition  before  the 
liberality  of  the  practice  in  regard  to  the  general  issue  in  gerieral 
assumpsit  had  crept  into  the  domain  of  special  assumpsit  as  well. 
But  a  great  restriction  was  put  upon  the  use  of  the  general  issue 
by  forbidding  the  defendant  to  plead  it  in  actions  upon  bills  of 
exchange  and  promissory  notes.  In  such  cases  every  traverse  '' 
must  be  specific. 

In  actions  on  implied  contracts  non-assumpsit  puts  in  issue  the 
matters  ol  fact  out  of  which  the  contract  or  promise  is  said  to 
arise.*   Thus  where  goods  are  sold  on  credit  the  defendant  under 

375;  Bajrliei  v.  Fetfj'place,  7  Mau.  325.  for  not  accounting,  the  plea  will  operate 

So  of  payment.     Drake    v.  Drake,  11  as  a  denial  of  any  exprees  contract  to 

John*.  (N.  Y.)  531;  Britton  v.  Bishop,  the  effectallegei)  In  the  declaration,  and 

II    Vt.    70.      And   former    recovery,  of   such  bailment   or    emploj'ment    as 

Carvill  v.  Garfigues,  5  Pa.  St.  153;  Of-  would  raise  a  promise  in  law,  to  the  ef- 

fult  V.  Offutt,  1   Har.  &  G.  (Md.l   178.  feet  alleged,  but  not  of  the  breach. 

ReUaie.     Dawson    f .  Tibbs,   4    Yeatei  "In  s.n  SiCtioTi  ol  indebilalus  assump- 

(Fa.)  349;  Offut  V.  Offut.  1  Har.  &  G.  tit,  for  goods  sold  and   delivered,   the 

(Md.)  178.  plea  of  iron  assumfsil  will  operate  as  a 

L  Craig  V.  Missouri,  4  Pet.   (U.  S.)  denial  of  the  sale  and  delivery  in  point 

436;    Hilton   II,  Burlej,  i  N.   H.   103;  of  tact;  in  the  like   action   for   money 

Talbert  v.  Cason,  i  Brev.  (S.  C.)  198.  had  and  received,  it  will  operate   as   a 

I.  Sill  i>.  Rood,  ij  Johns.  (N.Y.)  130;  denial   both  of    the     receipt    of    the 

Tad  V.  Montague,  14  Mass.  jSj;  7  Am-  money  and  the  existence  of  those  facts 

Dec.  215;    Edson   v.   Weston,  7  Cow.  which   make  such   receipt  by  the  de- 

!N.Y.)z78;  Youngf.  BlacV,  7Cranch  fendant  a  receipt   to   the   use   of   the 

(U.  S.)  565;  I  Chitty  Plead.  {16th  Am.  plaintiiT. 

(d.)   493.     And    cases    cited    In     note  "  In  all  actions  upon  blllsof  exchange 

(r").  and  promissory  notes  the  plea  of   nan- 

J.  The   Reg.  Gen.  Hil.  T.  4    W.  IV,  assumfsit  shall   be   inadmissible.     In 

contain  the  following  provision:  such  actions,  therefore,  a  pleaindenial 

"In  all  actions  of  assumpsil,  except  must  traverse  some  matter  of  fact,  ex. 
on  bills  of  exchange  and  promissorv  gr.  the  drawing,  or  making,  or  indorg- 
notes,  the  plea  of  noH-ajiumfiit  shall  ing,  or  accepting,  or  presenting,  or  no- 
operate  only  as  a  denial  in  fact,  of  the  tice  of  dishonor  of,  the  bill  or  note, 
express  contract  or  promise  alleged,  or  "In  every  species  of  assumpsit,  all 
of  the  matters  of  fact  from  which  the  matters  in  confession  and  avoidance, 
contract  or  promise  alleged  may  be  im-  including  not  only  those  by  way  of  dis- 
plied  by  law.  Ex,  gr.  In  an  action  on  charge,  but  those  that  show  the 
warranty  the  plea  will  operate  as  a  de-  transaction  to  be  either  voider  voida- 
nial  of  the  fact  of  Ihe  warranty  having  ble  in  point  of  law,  on  the  ground  of  ' 
been  given  upon  the  alleged  considera-  fraud,  or  otherwise,  shall  be  specially 
lion,  hut  not  of  the  breach  ;  and  in  an  pleaded  ;  ex.  gr.  infancy,  coverture,  re- 
action on  a  policy  of  insurance,  of  the  lease,  payment,  performance,  illegality 
subscription  to  the  alleged  policy,  by  of  consideration,  either  by  statute  or 
the  defendant,  but  not  of  the  interest,  by  common  law;  drawing,  indorsing, 
of  the  commencement  of  the  risk,  of  the  accepting,  etc.,  bills  or  notes,  by  way 
loss,  or  of  the  alleged  compliance  with  of  accommodation,  set-off,  mutual 
warranties.  credit,  unseaworthiness,   misrepresen- 

"  In  actions  against  carriers  and  other  tallon,  concealment,  deviation,  and  var- 

bailees,  for  not  delivering,  or  not  keep-  ious  other  defenses  must  be  pleaded." 

ing  goods  tafe,  or  not  returning  them  4.  Martin  v.   Smith,  4  Bing.   N.   C. 

oar«queit,M)d  In  action*  agdnst  agents  439;  per  Tikdal,  C.  J. 
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,  can  prove  that  it 
show  that  he  re 
:ondition  had  not  1 
it  was  sued  for  th( 
that  it  was  sold  s 
z  made  if  it  failed 
In  indebitatus 
s  the  defendant  un 
ne  or  mateiials  pn 
pay  for  them  und 
;  defendant  may  p 
ner.*  Where  the 
ssue  the  payment 
it.*  If  it  was  appli 
s  void  at  common 
■  pleaded.'  Notv. 
ived  denies  the  rei 
o  the  plaintiff's  US' 
n  an  account  statei 
the  account  and  o 


o  pay  it.  The  rule 
;ht  to  be  the  other  way, 
Harris,  j  A.  &  E.  414. 
nder  i'.  Gardner,  1  Bii 


.elden  t.  Staff,  s  A.  & 

of  work  done  and  mil 
at  thp  request  of  defe 
the  work  had  been  doi 


,-as  successful, 
t tempt  was  not  succ 
in.  Upon  special  der 
of  King's   Bench,  per 

decided  that  the  pic 
:  aI1e};ation  in  the  decia 
e  defendant  is  indcbli 
<r  and  materials;  and 
idebted,  he  promised 
.  The  plea  does  not  c 
eCendant  was  indebted 
latwork  was  done  and 

found  and  provided 
confessing  that  any  de 

that,  and  showing  anj 
,  it  says  that  no  mone 
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debted  thereon.'  Thus  where  the  account  stated  was  in  fact  in- 
correct  that  defense  could  be  set  up  under  tum-assumpsit  as  it 
negatived  the  defendant's  indebtedness.*  Under  the  general 
issue  in  assumpsit  for  use  and  occupation  the  defendant  can  prove 
the  existence  of  a  nuisance  which  rendered  the  premises  unin> 
habitable.'  And  he  can  show  that  he  held  under  a  lease  and  waa 
evicted  by  the  plaintiff  before  the  time  named  in  the  lease  for  the 
payment  of  rent.*  He  can  also  show  that  the  premises  were 
mortgaged  and  that  he  paid  the  rent  to  tlie  mortgagee  as  it  fell 
due  in  compliance  with  a  notice  from  the  latter.'  But  as  to  rent 
falling  due  before  the  notice  the  defense  operates  as  an  excuse 
and  should  be  specially  pleaded.* 

In  special  assumpsit,  the  general  issue  is  appropriate  whenever 
the  defendant  desires  to  deny  that  the  contract  stated  in  the  dec* 
laration  was  the  contract  which  he  in  fact'  made.  Thus,  where  a 
defeasance  is  by  law  attached  to  a  contract,  it  is  a  misdescription 
to  declare  upon  it  as  an  unqualified  contract,  and  the  variance 
will  be  fatal  on  non-assumpsit?  If  a  declaration  against  a  conv 
men  carrier  sets  out  a  contract  to  carry  safely,  the  defendant  should 
plead  non-assumpsit  if  the  contract  in  fact  contained  a  provision 
for  such  a  contingency  as  that  on  which  he  relies  for  his  defense.* 
But  if  the  defendant  relies  upon  a  condition  collateral  to  the  con- 
tract, or  one  which  operates  as  a  mere  defeasance  of  his  liability, 
then  he  cannot  deny  the  contract  but  must  plead  in  confession 
and  avoidance.*     But  if  the  defense  is  that  the  contract  alleged 

fore   bad  ■■  amounting  to  the  general  jear.  Plea,  MOM-ajjuni/jiV.    At  the  trial 

luue.  the  plaintiff  admilted  on  crouexamina- 

1.  I  Chittj  Plead.  (i6th  ed.)  497.  tlon  [he  usage  or  trade  to  put  an  end  to 

1.  Thomaao.  Hawkea,  8M.&  W.  140.  an/    jearlv   hiring  on   three    months' 

See  French  v.  French,  3  M.  &  G.  644;  notice,  and    the   defendant  contended 

Clarke  -d.   Webb,   t   C.   M.   &   R.   19;  that   under   these   circumstances  there 

Smith  V.  Winter,  ta  C.  B.  487;  Wilson  was  a  misdescription  of  the  contract  In 

ff.  Wilson,  14  C.  B.  6lti.  the   declaration   and  a   variance   upon 

«.  Smith  o.  MBirable,  a  Dowl^  N.  S.  non-attKmfsit.    A  verdict  having  been 

Sio.  found  for   the   plaintiff,  a  rule  lo  set  It 

4.  Prentice    v.   Elliott  5   M.   ft   W.  aside  for  the  above  reason,  was  made 

606.  absolute   upon   the  ground   that   since 

B.  Waddtlove  v.  Bamett,  3  Bing.  N.  this  defeasance  waa  attached  by  law  to 

C.  518.   After  notice  bj  the  mortgagee,  the   contract   as   made,  it   should  hare 

tbe'defcndant  was  in  b/ permission  and  been  set  forth    in  the  declaration;   for 

sufferance  of  the  mortgagee.     This  evl-  had  It  been  set  up  as  a  defense  in  con- 

dence   tended    to    support    the    denial  fession  and  avoidance,  it   would   havs 

that  he  waa  In   b/   permission  of  the  been  demurrable  as  qualifying  the  con- 

morlgagor.  tract  and  as  amounting  to  the  general 

(.  For  until  the  notice  the  defendant  Issue.    "A  contract  with  a  defeasance," 

woj  In  bv  permission  of  the  mortgagor,  said  the  court,"  "is  not  the  same  asm 

The  notice  has  no  retroactive  effect.  contract  without  one,  conaequentl/  the 

7.  Metiner   v.  Bolton,   9  Exch.  ci8.  variance  u  fatal," 

,1,      .._  .L_  >__,___.. f__.f,  ^  I    -RAnA  V.  Dali 

tnd-  t.  Smart  v.  Hyde,  8  M.  &  W.  TM. 

by  which  the  latter  agreed  to  em-  There  are  prolwbly  no  cases  more  cHm- 

ploy  the  former   for   one  whole  year,  cult  to  analyze  with  avlew  to  finding  a 

Breach,  that  the  defendant  had  wrong-  juatlRcatlon  for  the  decision!  than  that 

hlly  dtamlased   the  plaintiff  within   a  class  of  which  Brind  f.  Dale,  3    M.  ft 


e  the  declaration  set  forth  a         B.  Brind  v.  Dale,  3  M.  &  W.  775. 

t.  Smart  v.  Hyde,  8  M.  &  W.  7a 
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in  the  declaration  was  not  made  by  the  plaintiff,  a  clear  case  for 
the  use  of  non^ssttmpsit  arise^.  Where,  for  example,  the  plain- 
till  alleged  that  he  caused  a  policy  of  insurance  to  be  effected  on 
certain  cotton,  and  that  in  consideration  that  the  plaintiff  had 
paid  the  premiums  the  defendants  had  agreed  to  make  good  all 
losses,  but  had  failed  so  to  do,  it  was  held  to  amount  to  the  gen- 
eral issue  for  the  defendant  to  plead  that  the  policy  was  nbt  caused 
to  be  made  by  or  on  behalf  of  the  plaintiff.*  On  the  otherhand, 
non-assumpsit  takes  issue  on  the  making  of  the  contract  in  fact, 
and  is  not  appropriate  where  the  defense  is  that  an  agreement  by 
parol  should  have  been  in  writing,*  And  where  the  defendant 
was  sued  for  breach  of  a  contract  to  buy  the  copyright  of  an 
opera,  non-assumpsit  was  held  to  admit  that  the  plaintiff  was  the 
author,"  And  while  non-assumpsit  denies  the  contract,  it  does 
not  deny  the  breach.  Thus,  in  an  action  for  breach  of  warranty 
of  soundness  on  the  sale  of  a  horse,  the  defendant,  under  the 
general  issue,  sought  to  prove  that  the  horse  was  sound  at  the 
time  of  the  sale,  and  that  the  plaintiff  had  himself  subsequently 
done  the  injury.  The  evidence  was  excluded  on  the  ground  that 
the  question  of  soundness  was  not  in  issue^* 

While  the  Hilary  Rules  forbid  the  use  of  the  general  issue  in 
actions  on  bills  of  exchange  and  promissory  notes,  yet  the  prohi- 
bition is  confined  to  cases  where  the  action  is  only  on  the  note; 
if  it  is  necessary  to  the  plaintiff's  case  to  prove  any  promise  other  ■ 
than  that  contained  in  the  instrument,  the  general  issue  will  be 
appropriate.* 

lira tion,  which  makesa  different  con-  In  thU  cate  asBumpeit  wa»  brought  for 

tract."  breach  of  a  contract  to  bu^   the  poetrj 

Id  view  of  these  decisions  it  seems  and  music  of  a  certain  opera.  Plea,  Hen- 
impossible  to  support  the  judgment  of  nsmmfsit.  It  being  admitted  on  croM 
the  court  of  common  pleas  in  Sieve-  examination  that  t,ome  of  tlie  opera  waa 
kingf.  Dutton,  3  C.  B.  331.  There  written  b/ a  third  person,  the  defend- 
the  declaration  alleged  an  absolute  ant  r*lied  on  thfs,  admifision  to  support 
contract  on  the  part  of  the  defendant  his  plea.  The  court  decided  that  the 
to  receive  wool  without  any  condition  authorship  and  right  to  sell  were  not  in 
as  to  qualitj,  or  any  specific  deacrip-  issue;  the  defendant  ithoutd  have  trav- 
lion.  In  assumpsit  for  non-acceptance  eraed  the  averment  in  the  declaration 
the  defendant  pleaded  that  the  sale  that  Ilie  plaintiff  was  author,  and  that 
wu  made  with  a  warranty  that  the  he  had  the  right.  It  was  further  urged 
bulk  was  equal  to  sample,  and  averred  that  the  property  was  such  as  could 
that  the  goods  tendered  were  not  equal  pass  by  deed  only,  and  here  the  con- 
to  sample.  Verification.  The  court  tract  Was  not  under  seal.  But  the  court 
overruled  a  special  demurrer  to  this  held  that  objections  to  the  form  of  the 
plea,  but  assigned  no  satisfactory  rea-  contract  could  not  be  raised:  the  ques- 
wn  for  so  doing,  although  Sergeant  tion  was — ^was  there  a  contract  in  fact? 
DowLiNo  argued  ablj  in  support  of  1.  Smith  v.  Parsons.  SC,  &  P,  199. 
tbe  demurrer.  i.  The  rule  is  to  be  read  thus:  "In  all 

I.  Sutherland  v.  Pratt,  2   Dow].,   N.  actions  on  bills  of  exchange  and  prom- 

S.813.     SeeiChitly  Plead.  {i6th  Am.  iasorynotes    iimfUciltr,  without  any 

tiJ.)j99.  other    matter."    Per  Parke  B.,  Tim- 

J.  be   Pinna  v.  Polhtll.  8  C.  &  P.  78;  mis  v.  Piatt,  i  M,  &   W.  720.    In  thia 

Bimett  I/.  Glo««op,  3  Dowl,   Pr,  Cas.  case   the«ult   was  brought  by  an  exec- 

fej.  utor  on  a  note   given   to  the   testator, 

I.  De  Pinna  v.  Folhlll,  8  C.  &  P.  78.  and   the   declaration  alleged  a  promise 
18  C.  of  L.— 35                             54B 
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b.  Replication  de  Injuria^ — As  the  defendant  by  the  general 
issue  is  permitted  to  deny  in  a  general  way  the  allegations  in  the 
declaration,  so  to  the  plaintiff  is  extended  a  similar  privilege  when 
he  seeks  to  traverse  the  plea.  There  is  this  important  difference, 
however,  between  the  general  issue  and  the  replication  de  injuria 
— that  while  the  defendant  is  always  at  liberty  to  plead 
the  former,  subject  to  the  strict  rules  as  to  the  scope  of 
the  evidence  he  can  introduce,  the  plaintiff  is  permitted  to 
use  de  ifijuria  only  in  certain  actions  and  under  certain  con- 
ditions. Originally  it  was  confined  to  the  actions  of  trespass 
and  trespass  on  the  case,*  but  its  use  in  replevin  was  sub- 
sequently sanctioned,^  then  it  was  permitted  in  assumpsit,* 
and  finally  in  debt.^  It  is  a  traverse  which  is  adapted  to 
answer  matter  of  excuse  disclosed  by»the  plea,  and  w-ill  be 
improper  where  the  plea  operates  by  way  of  denial.®  And  the 
rule  is  the  same  even  if  the  plea  purports  to  be  a  plea  in  con- 
fession and  avoidance  by  way  of  excuse,  if  it  does  in  fact  amount 
to  a  traverse  or  denial.''  In  addition  to  the  restriction  that  de 
injuria  is  proper  only  in  certain  actions  and  in  answer  to  pleas  in 
excuse,  it  is  a  well  settled  rule  that  this  traverse  will  be  improper 
wherever  it  is  taken  to  a  plea  containing  matter  of  record,®  matter 

to  the    plaintiff  as   executor.     It   was  was  decided  against  the  plaintiff  on  an- 

held    that   non-assumpsit    as  to  the  al-  other  ground  and  the  propriety  of  its 

leged  express  promise  was  a  good  plea,  use  was  not  settled.  In  Cowper  v.  Gar- 

1.  The   full  name  of  the  traverse  is  bett,  13  M.  &    W.  33,  however,  the  use 

the  replication  de  injuria  sua  propria  of  this  replication  in  debt  was  distinctly 

absque  tali   causa — that  the  defendant  sanctioned. 

of  his  o-wn  -wrong  and  without  any  such  6.  Crogate's   Case,   8    Reps.  66  (2nd 

cause  \excuse\  as  is  in  his  plea  alleged  Resolution);    Doct.    Plead.    115;  Bro. 

did  the  wrong  complained  of  in  the  dec-  Abr.  Deson  Tort  Demesne;  Com.  Dig. 


laration 

2.  Steph.  Plead.  (9th  Am.ed.)  164; 
Finch  Law  398;  Jones  v.  Kitchen,  i  B. 
&  P.  76. 


Pleader  F.  18,  et  seq. 

7.  Fisher  v.  Wood,  1  Dowl.,  N.  S.  54. 
This  was  assumpsit  by  the  drawer 
against   the    acceptor   of  a    bill   of  cx- 


8.  Selby  v.  Bardons,  3  B.  &  Aid.  2  change.     The   defendant    pleaded  that 

(1832).  he  wrote  his  name  on  the  paper  in  the 

4.  Isaac    v.    Farrar,    i    M.  &  W.  65  form  of  an  acceptance  and  that  he  agreed 

(1836),  where    Lord    Abinger   says:  that  the  defendant  should  draw  thereon 

"This    form,  though    most    commonly  a    bill    of    exchange    payable    at   two 

used   in   actions  of  trespass,  or  trespass  months;  but  that  the   defendant,  in  vi- 

on  the  case  for  injury,  is  not  inappropri-  olation  of  his  agreement,  made  it  pay- 


ate  to  an  action  of  trespass  on  the  case 
for  a  breach  of  proiBise,  where  the  plea 
admits  a  breach  an«l  contains  only  mat- 
ter of  excuse  for  having  committed  that 


able  in  one  month.  Replication  de 
injuria.  Special  demurrer.  Parke, 
B.:  "The  plea  is  a  denial  of  the  contract. 
It   is  like  the  case  of  a  man  giving  an 


breach.      The    defendant's    breach    of  authority  to  his  agent  to  accept  one  kind 

promise  may   be  considered    a    wrong  of  bill,  who,  instead  of  doing  so,  accepts 

done,  and  the  matter  included  under  the  another.     You  had  better  amend."  See 

general  traverse  absque  tali  causa^  and  also  Whittaker  v.  Mason,  2  Bing.  N.C. 

thereby    denied,  as   matter    of   excuse  359;  Cleworth  v.  Pickford,  9    M.  &  W. 

alleged  for  the  breach^Kjuoting  Lord  314;  Schild   v,  Kilpin,  8  M.  &  W.  673. 

Ellenborough  in  Barnes  v.  Hunt,  11  But  see   Allen  v,  Crofoot,  7  Cow.  (N. 

East  455.     But  see  Coffin   v,  Bassett,  2  Y.)  46. 

Pick.  (Mass.)  357.  8.  For  the  obvious  reason  that  to  pcr- 

6.  In  Salter  v.  Purchell,  i  Q^  B.  197,  mit  the  replication  in  such  a  case  would 

de  injuria  was  used  in  debt,  but  the  case  lead    to    the    wrong  kind  of  trial  and 
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tifle  or  interest  in  land,*  or  an  authority  derived  med 
[mediately  from  the  plaintiff.*  This  includes  title  t 
:ense  or  gift  from  the  plaintiff,  or  lease  from  his  lessee.' 
It  is  often  said  that  de  injuria  will  be  improper  wherevi 

issue  an  authority  given  by  law.*  This  statement  is  ir 
I  authority  is  traversable  by  de  injuria  except  authority 
cord  or  from  the  plaintiff,*  De  injuria  puts  in  ^  issue  < 
:istence  of  the  cause  or  excuse  alleged  in  the  plea  and 
aracter  of  it.*     As  de  injuria  is  a  traverse  the  form  of 

uld  put  matter  of  record  "in  Isiue  to  9.  CrogRte'i  Case,  S  Repi, 

:  common  people,"     Crogate'i  Caae,  Reiolution).    The  reason  foi 

Leps.  66;  Fursdon  -u.  Weeks,  L.  Rev.  follows  ftom  the  fact  that  th 

In  such  a  case  the  plaintiff  should  lion  de  injuria  is  a  general  r 

iljr  de  injuria   lua  profria    and  Era-  permitted    as   a  favor  to  the 

'se  the  issuing  of  the  warrant,  which  Now  if  the  plaintiff  kai  auth< 

matter  of  fact.     Crogate's  Case  8,  defendant  to  do  the  act  in  qui 

p.  66.  case  falls;  If  he  has  not,  as  tl 

..  Crogatc's   Case,   8    Reps.  66  (md  lies  entirely  in  his  own  knowle 

solution);    Cockerill  n.  Arrastrong,  Is  no  hardship  in  requiring  hii 

lies   99-     Thus  In  replevin  for  goods  it  special!}''.     See  remartcs  of 

1  chattels  de  injuria  was  put   in  to  a  C.    J.,     Salter    v.    Purchell, 

;nlzance  which  averred  that  the  place  197. 

ere,  etc,  was  a  house  held  by  plain-  ).  Baron  Parke,  in  Selb 

of  X  on  a  yearly  rent;  that  the  rent  dons,   3   B.   &    Ad.    13.    See' 

>    unpaid,    and    that    defendant,   as  Neigh,   4    Dowi.   P.   C.   154; 

liff  of  X,  took  the  chattels  by  way  of  Griffiths,   C,   M.  ft   R.161 ;    ] 

rress.     On  demurrer   the  court  held  Nictiolon,  \3  A.  ft  E.  341. 

replication  bad  on  the  ground  that  -  4.  Crogate's   Case,  S   Reps 

ere  the  excuse  arises  even  in  part  out  Resolution). 

he  seisin  in  fee  of  another,  (here  de  S.  "As  a  general  proposltloi 

tria  Is  not  to  be  received.    Jones  v.  true  that  authority  of  law  ma 

Chen,  I  B.  &  P.  76.     See  also   Hyatt  included  in  the  traverse  It  be 

A-ood,  4  Johns.  (N.  Y.)  150;  4  Am.  that  an  arrest  hy  a  private  i 

c.  358,   and   cases    cited   on   p.    153  or  a  peace  officer   is   bv   an 

te)  of  Ames"    Cases    on    Pleading,  from  the  law,  and  yet  pleas  c 

I  reason  for  the  rule  aeema  to  he  that  such  a  justification  may  be  de 

trial  of  title  is  too  weighty  a  matter  general  traverse,"    PerBAHOh 

be  made  a  part  ol  an  issue  wherein  Selly  r,  Bardons,  3  B,  &  Ad. 

jury  must  pass  on  other  matters  as  Bowler  t..  Nicholson,  12   A,  Jl 

1.     Accordingly    the  rule  does  not  Plggott  v.  Kemp,  1  C,  &  M   1- 

ily  to  a  case  in  which  title  or  interest  So  when  one  justifies  under 

lleged  only  as  an  inducement  to  the  Parliament  de  injuria  is  prop) 

:n»e,  as  distinguished  from  the  case  statute,  as  general   law,  can 

:re  the  defendant  by  his  plea  make*  part  of  the  issue.     Chance  *. 

;  to  a  thing  in    opposition   to   the  1  Salk.  638,     But  see  Allen  i' 

intlff.     Thus,  where  in  trespass  for  a  III.  80;  Stickle  v.  Richmond,  i 

terj;  the  defendant  pleaded  thathe  Y.)  77. 

\  seised  of  the  rectory  of  D  In  fee,  «.  Penn  v.  Ward,  2  C.  M.  i 

t  com   was   severed  from   the  nine  This  was  an  action  of  trespas 

U,  and  that  the  alleged  battery  oc-  saull    and    batterv.      Pleas, 

red  In  preventing  the  plaintiff  from  guilty;  secondly,  that  the  plai 

ing   away    defendant's   corn,  It  was  the  apprentice  of  the  defendant 

1  proper  to  reply  de  injuria.  On  the  ducted  himself  saucily,  when 

und  that   the  plaintiff  claimed  noth-  defendant    moderately   chasti. 

in   the  land   or  corn,   and   merely  etc.     Replication  de  injuria  t< 

ght  damages  for  the  battery.  Tarlor  ter  plea.     At  the  trial  the  Imp 

narkham,  Cro.  Jack.  JI4;   Vivian  w.  havior  was  proved,  and  there 

una,   3    A,    ft    E.  741;  Skeville  v.  plaintiff's  counsel  offered  to  s 

ery,  Cn.  Car.  138.  the    defendant,    In    admlnlste 
H7 
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prescribed  by  law  it  would  seem  that  it  is  no  more  open  to  the 
objection  of  duplicity  when  put  in  as  an  answer  to  a  double  plea 
than  is  the  general  issue  when  pleaded  to  a  double  declaration.* 
The  improper  use  of  de  injuria  is  ground  for  special  but  not  for 
general  demurrer.* 

3.  Special  Traverse, — This  form  of  traverse  is  of  a  highly  tech-. 
nical  character  and  although  anciently  it  was  in  frequent  use,  it 
is  but  seldom  resorted  to  in  modern  times.*  It  consists  of  three 
parts,  the  introduction  or  inducement,  the  traverse  pr  absque  hoc, 
and  the  conclusion.  The  inducement  usually  consists  of  a  state- 
ment of  new  matter  amounting  to  an  argumentative  denial  of  the 
facts  adversely  alleged.  The  absque  ho^  is  a  specific  traverse  of 
some  allegation  in  the  pleading  opposed  to  it ;  and  the  conclusion, 
like  that  of  all  pleadings  which  contain  new  matter,  is  by  way  of 
verification.  By  the  Hilary  Rules,  however,  it  is  provided  that 
this  traverse  shall  conclude  to  the  country.*  The  object  of  the 
special  traverse  and  the  reason  for  its  use  are  points  in  regard  to 
which  the  authorities  differ.®  One  thing  is  clear  from  the  cases, 
that  the  forms  sometimes  taken  by  this  traverse  varied  from  the 
normal  form  just  described  in  several  particulars,  and  that  every 


correction,     had    used    excessive    vio-  6.  See  Steph.   Plead.  (9th  Am.  ed.) 

Iciice.  ^74^**^  ^*^^'     That  learned  author  says 

Theevidence  was  admitted,  and  a  ver-  that  the  design  of  the  special  traveree 

diet  was  given  for  the   plaintiff,  but  a  is   to   explain   or     qualify   the  denial 

rule  for  a  new  trial  was  made  absolute,  instead  of  putting  it  in   the  direct  and 

on  the  ground  that  the  excess  was  not  absolute   form.     But  why  explain  and 

in  issue,  and  that  to  put  it  in  issue  a  re-  qualify?     He  answers  this  question  by 

plication   of  excess   would   have    been  an  illustration — an  action  of  covenant 

necessary.     "The  plaintiff  puts  in  issue  brought  by  the  heir  for  non-payment 

the   cause,    not   the    character,   of    the  of  rent  under  a  lease  from   his  ances- 

chastiscment — that  is    to  say,  whether  tor,  in  which   the   defense  is   that  the 


or  no  he  misconducted  himself  as  an 
apprentice."  Per  Alderson,  B.  On  the 
question  raised  in  this  case  the  author- 
ities are  divided.  The  weight  of  author- 
ity in  England  supports   the    decision. 


lessor  had  only  a  life  estate.  Here, 
says  Mr.  Stephen,  the  defendant  can- 
not traverse  in  the  common  form  that 
the  reversion  belonged  to  the  heir,  for 
he  is  estopped  from  disputing  the  land- 


while  in   America  the  cases  manifest  a     lord's  title;  and,  therefore,  Mr.  Steph- 


tendency  to  disagree  with  it.  See 
Hannen  v,  Edcs,  15  Mass.  347.  And 
cases  cited  in  note  i,  p.  173,  Ames, 
Cases  on  Plead. ' 

1.  See  infra^  this  title.  Duplicity. 

2.  Parker  v.  Riley,  3  M.  &  W.  230; 
overruling  Fursdon  v.  Weeks,  Lev.  65 ; 
and  Hooker  v.  Nye,  i  C.  M.  &  R.  258. 
But  see,  to  the  contrary,  Coffin  v,  Bas- 
8ett,  2  Pick.  (Mass.)  3:^7. 

3.  Steph.  Plead.  (9th  Am.  ed.)  174. 

4.  Absque  hoc  signifies  without  this, 
that^  and  is  nothing  more  than  a  clum- 
sy denial.  Mr.  Sergeant  Stephen 
calls  it  a  "peculiar  and  barbarous  for- 
mula." Steph.  Plead.  (9th  Am.  ed.) 
168. 

B.  Gen.  Reg.  Hil.  T.,  4  W.  IV.  And 
Bee  Steph.  Plead.  (9th  Am.  ed.)  iSx. 
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EN  concludes,  the  defendant  must  set 
out  the  limited  title  of  the  lessor  by 
inducement,  and  traverse  the  descent 
of  the  reversion  absque  hoc.  But  it 
does  not  appear  that  a  lessor  for  years 
is  forbidden  to  traverse  the  allegation 
in  the  declaration  that  the  lessor  was 
seised  in  fee.  Indeed,  it  is  familiar 
law  that  he  is  permitted  to  show  that 
the  lessor  had  a  limited  interest  which 
terminated  before  suit  brought.  Mr. 
Stephen  then  gives  a  second  illustra- 
tion— the  case  in  which  a  lease  for  fif- 
ty years  is  alleged  to  have  been  rati- 
fied by  the  ordinary.  The  fact  is  that 
the  lease  was  ratified  by  the  ordinary 
when  the  length  of  the  term  was  left 
blank  and  was  subsequently  filled  in  as 
fifty  years.     A  common  traverse  of  the 
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iriation  involved,  on  strict  principle,  a  br 
eading.  Some  of  these  abnormal  forms  1 
>urts  for  reasons  of  convenience  or  from  a  : 
id  subtle  forms  of  pleading,  while  others 
■untenanced.  In  the  normal  form  of  the 
sential  to  the  validity  of  the  whole.'  In  tl 
,e  absque  hoc  is  a  complete  and  sufficient  a 
1  inducement  is  surplusage  and  cannot 
rm  is  sanctioned  by  the  courts,' 
In  the  second  abnormal  form  the  inducen: 
ete  answer  and  the  absque  hoc  is  surplusa 

:ification  sends  the  case  to  the  jury,  sued,  not  on 

d  the  question  whether  such  ■  ratifi-  of  May,  he  « 

tion  is  valid  in  law  Is  delermined  bj  ment   that  b 

em  under  the  direction  of  the  judge,  stance  of  the 

it  says  Mr.  Stephen,  it  may  be  de-  and  then  by 

■able  to  keep  such  a  case  from   the  deny  that  ht 

y.      The  defendant  therefore   sets  the  loth  of  fc 

['  the  facts  in  the  inducement,  and  tion  alleged. 

demurrer  the  whole  question  is  de-  (and  ed.)  19. 

led  by  the  court.     But  it   is  to  be  Stephen's  ru 

ted  that  tHe  plaintiff  need  not  de-  cannot  be  tri 

ir:  he  may  take  issue  on  \he  abiqne  SCeph.  Plead, 

The  only  certain  way  ot  accom-  lies  upon  an 

shing  the    desired    end     is   by   an  353,  where  th 

reemeit  that  the  plaintiff  should  de-  to  a  direct  d 

ir.     But  if  the  question  Is  reduced  was   declarec 

one  of  amicable  agreement,  the  ob-  inducement 

t  could  be  attained  more  readily  by  able,  but  the 

ase  stated  or  the  like.     But  this  lat-  nish  no  rule : 

reason,  though   possibly  unsound  following   n( 

principle,  is  yet  doubtless  a  valid  Shering,  Crc 

istration  of  the  nature  ot  the  rea-  3.  Thorn  i 

IS  which  induced  the  courts  to  per-  Trespass  q.  c 

t  the  use  of  some  of  the  abnormal  fles  by  comm 

ins.    It  is  conceived  that  the  Hiirixa/  replies  a   lea: 

■m  can  be  vindicated  on  the  basis  of  was   seised  I 

:  strictest   rules   of   pleading.     See  command    o: 

;  following  note.  maintains    h 

1.  The   inducement  Is  necessary  to  lease  at  will, 

:  validity  of  the  abtque  kac,  and  the  decided    thai 

171M  ior  is  necessary  to  complete  the  ducement  to 

lucemenl!      This      becomes     clear  for  the  abtg. 

len  reference  is  made  to  the  eipla-  was   a    good 

tlon  of  the  use  of  Che   normal  form  reason  tor  th 

Sgeated   by  Mr.  Evans.    Evans  on  ancj  at  will, 

eading  (md  ed.),  p.  39,  el  >ea.     That  face  of  the  p 

thor  contends  that  the  special  trav-  ically   traver 

le  is  used  where  the   pleader  desires  accordingly  1 

traverse  a   point    In    the    opposite  plusage.     A 

rt/s  pleading  which  is  frima  facie  ment  was  th( 

material.    The  inducement  accord-  course.     See 

;ly  sUtes  facts  which  show  the  point  Pick.  (Mass.; 

be  Maitrial  and  the  absque  koc  then  ward,  11  Wei 

ivencs   it.     Thus  if  to  a  declaration  I.  Thorn  t 

"■^ng   him  with   a  false  imprison-  4.  Thus   ir 

intontheiothof  May,  the  defendant  Ella.  754,   thi 

ihes  Co  reply  that  he  is  sheriff   and  Che  plaintiff 

lasted  Che  plaintiff  under  a  writ  Is-  merchant  of 
54» 
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« 
case  a  double  plea  and  is  bad  on  special  demurrer.*     In  the  nor- 
mal form  and  the  first  two  abnormal  forms  the  inducement  neces- 
sarily amounts  to  an  indirect  denial  of  the  pleading  adversely  al- 
leged.* 

In  the  third  abnormal  form  the  absque  hoc  is  insufficient  and  im- 
material,  and  the  inducement  does  not  succeed  in  making  it  ma- 
terial. In  such  a  case  there  is  no  valid  traverse.  The  absque  hoc 
may  be  disregarded  and  the  inducement  may  be  traversed  by  the 
adverse  party .^ 

(h)  Confession  and  Avoidance. — If  a  party  does  not  denlur  to  the 
pleading  opposed  to  hiril  he  must  plead.  If  he  does  not  plead  by 
way  of  traverse^  he  must  plead  by  way  of  confession  and  avoid- 
ance.^    Pleas  in  confession  and   avoidance  are  of  two  sorts — in 


the  use  of  one  B,  with  a  defeasance  on  pass  for  fishing  in  the  plaintifTs  free 
payment  to  B  on  certain  days,  with  an  fishery,  and  also  in  their  several  fishery 
averment  that  on  the  days"  named  he  in  Orford  Haven,  Suflolk.  Plea,  that 
was  at  the  appointed  place  to  pay  the  Orford  Haven  hath  been  from  time 
sums,  but  that  Bwas  not  there  to  receive  immemorial  and  is,  an  arm  of  the  &ea, 
them.  The  defendant  pleaded  that  B  in  which  everj*  subject  of  the  realm 
was  at  the  place  where,  etc.,  but  that  hath  liberty  to' fish.  Replicatjon,  that 
the  plaintiff  was  not.  Absque  hoc  that  the  plaintiff  corporation  is  a  corporation 
the  plaintiff  obtulit  the  said  sum  at  the  b^'  prescription  and  by  charter,  and  has 
said  day,  etc.  Upon  demurrer  it  was  by  immemorial  custom  enjoyed  the  ex- 
held  that  the  traverse  was  good  with-  elusive  liberty,  etc.,  absque  hoc  that  in 
out  the  absque  hoc — in  other  words,  that  the  said  arm  of  the  sea  every  subject  has 
the  absque  hoc  was  surplusage.  This  a  right  of  free  fishing.  Rejoinder  that 
case  is  analogous  to  the  case  in  3  Salk.  the  place  in  which,  etc.,  hath  been  im- 
353,  cited  by  Stephen.  See  sufra^  note  memorially  an  arm  of  the  sea,  in  which 
I.      Here    the  inducement  could   not  every  subject  has  a  right  to   fish,  trav- 


be  traversed  because  it  is  itself  a  trav- 
erse. 

1.  Anon.,  3  Salk.  353. 

2.  This  circumstance  leads  Stephen 
to  say  that  the  absque  hoc  is  required  to 


ersing  the  prescriptive  right,  claimed 
by  the  plaintiffs  in  the  replication.  De- 
murrer, on  the  ground  that  the  defend- 
ant had  taken  a  traverse  upon  a  trav- 
erse.   But  the  court  held  that  the  absque 


remedy  the  defect  of  argumentativeness  hoc  in  the  replication  tended  to  raise  an 

in  the  inducement.     On   the  view   here  immaterial  issue,   it  being   immaterial 

advocated    the  inducement   is  required  whether  every  subject  had  a   right  to 

to  remedy  an  apparent   defect  in   the  fish,  and  that  the  defendant  might  well 

absque  hot,  disregard    the   vicious  absque  hoc  and 

In   Fortescue  v.    Holt,  i  Ventr.  213,  deny  the  traversable  matter  in  the  in- 

which  was  a  set.  fa.  on  a  judgment   as  ducement.     See  Rex  v.  Bolton,  i  Stra. 


administrator  of  J  S,  the  defendant 
pleaded  that  before  administration  was 
granted  to  the  plaintiff,  to-wit,  etc.,  ad- 
ministration was  granted  to  J  N  who 
is  still  alive.  The  plaintiff  replied  that 
J  N  died.  Upon  demurrer  it  was  de- 
cided that  the  replication  was  bad  for 
argumentativeness  and  the  court  think 
that  the  plaintiff  should  have  traversed 
absque  hoc  that  he  was  alive.  But  with 
all  due  deference  it  should  seem  that  a 
special  traverse    need  not    have   been 


117;  Thrale  v.  Bishop,  i  H.  Bl.  376,  and 
Breck  i'.  Blanchard,  20  N.  H.  323. 

4.  Steph.  Plead.  (9th  Am.  ed.)  137. 
Est  common  erudition  que  le  defendant 
en  son  respons  et  barre  doit  on  traverser 
ou  confess er et  av aider.  Dyer 66.  b.  And 
see  Reg.  Plac.  59;  21  Hen.  VI,  12;  5 
Hen.  VII,  13  a,  1 4  a,  b.  Arlett  v.  Ellis,  7 
B.  &  C.  346;  McPherson  v.  Daniels,  10 
B.  &  C.  263. 

Pleas  Amounting  to  General  iBsne.— 
If  a  plea   purports  to  be  in  confession 


used  at  all,  and  that  the  plaintiff  might  and  avoidance  and  yet  in   fact  amounts 

have  traversed  that  J  N  was  alive.  in  substance  to  the  general   issue  it  is 

8.  Mayor  of  Orford  v.  Richardson,  3  bad  in  form  as  being  an   argumentative 

H.  Bl.  182.     This  was  an  action  of  tres-  traverse  and  will  be  so  held  on  special 
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discharge  and  \r\.  justification  or  excuse.^  -Both  sorts  t 
the  plaintiff's  suit  by  denying  the  existence  of  a  cau 
The  former  admits  that  a  cause  of  action  once  exist< 
that  it  has  been  dischai^ed.  The  latter  denies  tha 
action  ever  existed;  for,  while  it  admits  the  act  cha 
tends  that  it  was  lawful  * 

1.  In  Discharge. — The  mosf  important  pleas  of 
payment,  set-ofT,  bar  of  the  statute  of  limitations, 
erture,  tender,  release,  and  bankruptcy, 

a.  Payment.— The  defense  of  payment  may,  at  c 
be  given  in  evidence  under  uon-assumpsit  and-  undi 
But  in  debt  on  specialty  or  on  a  record  it  must  be  sp 
ed.*  After  the  Hilary  Rules  it  was  required  to  be  spec 
in  all  cases.* 

b.  Set-off. — At  common  law,  and  independently  O' 
of  set-off,  a  defendant  is  in  general  entitled  to  retain 
way  of  deduction,  all  just  allowances  or  demands 
him,  or  payments  made  by  him,  in  respect  of  the  . 
tion  or  account  which  forms  the  ground  of  action  .• 

demurrer.  For  this  reason  and  in  or- 
der to  compel  Ihe  pleaders  to  ha*ten  to 
i»ue  it  has  long  been  a  rule  that  a  plea 

which  amount!   to   the    genera]    issue  eluding   to    the    counti 

must  be  so   pleaded.     See  this  subject  plea  was  specially  den 

discussed,  infra  p.  573.  ground  that  it  ought  lo 

1.  Steph.  flead.  (9th   Am.  ed.)    19S.  with    a    verification,    "i 

Com.  Dig.  Pleader,  3  M.  12.  ar^ed  that  the  pled  wa 

1  Sleph.  Plead,   (gth   Am.  ed.)  198.  nial  of  the  breach  not  Ir 

The  division  of  pleat  in  confession  and  matter,  and   that  it  the 

iioidance  into  pleas  in  discharge  and  concluded  to  the  countr 

pleas  in  justiGcation  or  excuse  Kcms  lo  that    there    never  was  a 

apply  only  to  the  fiUa.     In  replications  of  action,  because  the  n 

ind  subsequent  pleadings  no  distinction  debt  accrued,  he  paid  it. 

is  noted  between    (hem.     But   plea«    in  interrupting  counsel.ask 

confession     and     avoidance,   wherever  ment  of  the  breach  in  deb 

they  occur,   arC  subject  to  the  rules  of  than  a  mere  form?     Th 

form  given  in  the  t«t,  goods  are  delivered,  is  t 

The     foregoing     statement  must   be  of  action  throwing  the  f 

modified  in  the  case  of  a  rtflication  to  charge  on  the  defendant! 

ixflea  of  $tt-off.     In  such   a  case   Ihe  is  mere  form,  you;  can 

distinction   between   excuse    and    dl«-  then   your  plea   is    in 

charge  seems  to  exist.     For  example  of  ought  to  conclude  with 

tuch  a  plea  see  Davies  v.  Penton,  6  B.  &  Suppose  nil  debet  pleadi 

C.116.     The   set-off  is  virtually  a  new  form-    would    It    not   I 

declat-ation:    e.   g.,   several   pleas   may  prove  the  debt  contrac' 

be  pleaded  to  It.  general  issue,  thai  lie  a 

I.  Steph.  Plead.  (9th   Am.  ed.)  161,  tuas  indebted,  Ikal  is,  at 

note.  lime,  vas  framed  for  H 

*.  See  ]  Greenl.  Ev.,  ^516.  pose  0/  making  all  these 

a.  Sec  Goodchild  v.  Pledge,   t    M.   &  able  by  way  of  dischari 

W,  363.    There  debt   was  brought  im  given  the  defendant  tp  a 

goods  told  and  delivered  in  the  sutn  of  son,  B„  remarking,  "If  1 

£10  for  board,  lodging  and  other  neces-  it  Is  payment  of  a  del 

■aries,  etc.     Pleas  (1)  nunquam  indtb-  mils  a  debt;  therefore  it 

ilatni;  (1)  that   before  the  cooimence-  not  in  denial." 
ment  of  the  suit  and  when  the  said  sum        <.  i  Chitty  Plead.  (16I 
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the  statutes  of  set-off,*  where  there  were  cross-demands  unconnected 
with  each  other,  a  defendant  could  not  set  up  that  fact  as  a  legal 
defense,  but  was  compelled  to  seek  relief  in  chancery.*  And  this 
was  true  even  where  the  plaintiff  was  indebted  in  an  amount 
greater  than  that  claimed  in  the  declaration.  By  the  first  statute 
of  set-off  it  was  provided  that  mutual  debts  between  plaintiff  and 
defendant,  whether  the  suit  be  between  them  in  person  or  whether 
either  party  sues  or  is  sued  as  executor  or  administrator  of  one  of 
the  original  parties  to  the  contract,  may  be  set  against  one  an- 
other; and  evidence  of  such  defense  may  be  put  in  undet  the 
general  issue,  if  notice  is  first  given ;  or  the  defense  may,  in  proper 
cases,  be  pleaded  in  bar.^  By  the  second  statute,  the  question  as 
*to  whether  there  could  be  a  set-off  of  debts  of  a  different  nature 
was  settled  by  the  declaration  that  mutual  debts  could  be  set 
against  one  another,  notwithstanding  that  such  debts  are  deemed 
in  law  to  be  of  a  different  nature.  But  where  either  of  the  debts 
IS  in  the  nature  of  a  penalty  it  must  be  pleaded  in  bar,  and  the 
plea  must  specify  the  real  debt,  and  judgment  will  be  entered 
accordingly.*  The  debts  must  be  mutual  debts,  and  must  be  due 
to  each  of  the  parties  in  the  same  right  or  character.^  The  claims 
to  be  set-off  must  be  debts;  so  that  there  can  be  no  set-off  in  ac- 
tions ex  delicto,  nor  can  a  tort  be  set  off  against  a  contract.  And 
even  in  actions  ex  contractu  the  claims  must  be  for  a  sum  certain 
or  liquidated  damages.®  The  debt  attempted  to  be  set-off  must 
be  due  and  in  arrear  at  the  time  the  action  was  commenced  and 
not  merely  at  the  time  of  pleading;''  and  the  debt  at  that  time 
must  have  been  a  debt  with  a  legal  existence,  not  barred  by  the 
statute  or  satisfied  by  execution  against  the  person  of  the  debtor.^ 


1.  a  Geo.  II,  ch.  22,  ^  13;  8  Geo.  II, 
ch.  24. 

2.  Collins  V.  Cbllins,  2  Burr.  820; 
Baskerville  v.  Brown,  2  Burr.  1230; 
preen  v.  Farmer,  4  Burr.  2214.  For  an 
account  of  the  origin  and  nature  of  set- 


10   N.  J.   L.   276.     And   see   Lairj  r. 
Chatham,  i  Camp.  252. 

B.  I  Chitty  Plead.  (i6th  Am.  ed.)  59S. 
Thus,  a  joint  debt  cannot,  in  the  ab- 
sence of  agreement,  be  set-off  against  a 
separate  demand;  ziovvice  versa.  Grant 


off,  see  Havne's  Outlines  of  Equity  158.  v.  Royal  Ex.  Assur.  Co.,  5  M.  &  S.439; 

Although  the  courts  of   common   law  Kinnerlj-    v.    Hossack,    2    Taunt.  173; 

have  now  such  ample  powers  in  relation  Francis    v.    Rand,  7   Conn.  221.    But 

to   set-off,  yet  there  are  some  few  cases  where  to  the  common  law  powers  of  a 

in  which  relief  under  this  head  can  be  court  there  are  superadded  powers  akin 

had  only  in  chancery.     See  Bisph.  Eq.  to  those  of  the  chancellor,  a  defendant 

(4th  ed.'),  §  327.     For  an  account  of  the  sued  with  another  may  set-off  a  debt 

principles  of  the  equitable  jurisdiction  due  by  the  plaintiff  to  him.     Such  was 

in  matters  of  set-off,  see  Ex  parte  Ste-  the  decision  in  Pennsyh^ania^  even  bc- 

phens,  II  Ves.  27;  Freeman  v.  Lomas,  fore  the  grant  of  equity   powers  to  the 

9  Hare  109.  courts.     Stewart  v.  Coulter,  12  S.  &  R. 

8.  2  Geo.  II,  ch.  22,  §  13.  (Pa.)  252;  14  Am.  Dec.  680. 

4.  8  Geo.  II,  ch.  24,  §  4.    These  stat-  6.  i  Chitty  Plead.  (i6th  Am.  ed.)  5^. 

utes  are  not  imperative;  the   defendant  7.  Evans   v.    Prosser,   3    T.   R.  ib6; 


may  waive  the  set-off  and  bring  an  in- 
dependent   suit.     Brown  v.   Pigeon,  2 


Rogerson    v.    Lad  broke,    i    Bing.  93; 
Braithwaite   v,    Coleman,  4   N.   &.  M. 


Camp.  595;  Carpenter  v,  Butterfield,  3    654;    1   Chittj'    Plead.   (i6th   Am.  ed.) 

Johns.  Cas.  (N.  Y.)  146.     For  the  rule     599. 

in  New  Jersey,  sec  Schenck  v.  Schenck,        8.  Remington  v,  Stevens,  a  Stra,  1271; 
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But  the  pendency  of  an  action  to  recover  the  debt  will  not  pre- 
vent the  defendant  from  setting  it  off.'  Nor  will  the  right  be  de- 
feated by  the  pendency  of  a  writ  of  error  where  the  set-off  is  upon 
a  Judgment* 

A  plea  of  set-off  must  contain  all  the  requisites  essential  to  the 
validity  of  a  plea  in  bar,  and  should  also  show  that  the  debt  is 
one  which  the  defendant  is  entitled  to  set  off.'  Such  a  plea  is  in 
the  nature  of  a  new  declaration ;  and  if  two  distinct  debts  areset 
forth,  the  plea  is  treated  like  a  declaration  containing  different 
counts.* 

c.  Statute  of  Limitations. — It  is  a  general  rule  that  the 
statute  of  limitations  must  be  specially  pleaded."  This  was  the 
rule  as  well  before  as  after  the  Hilary  Rules."  Where  an  answer 
has  superseded  the  plea,  this  defense  must  be  interposed  by  answer.' 
In  some  States  it  is  the  law  that  where  the  declaration  or  petition 
shows  upon  its  face  that  the  claim  is  barred,  a  special  demurrer 

nia,   for   example,   under   the    act    of 
1705,  it    hu   been    decided    that   the 

though   cfiarging  a  defendant  in  execu-  I'ianferv  doctrine  of  set-off  is  in  force, 

tion   doea   not   tatinguUk   the  debt,  it  Morgan  u.  Bank  N.  A.,  8  S.  &  R.  (Pa.) 

DCTertheleM  ban  all  proceedings  during  73;  11  Am.  Dec.  575. 

hiftife.     If,  however,  suit  were  brought  B.  Gould   i>.   Johnson,    1   Salic   178; 

bj  a  debtor's  executors  It  would  seem  Draper  v.  Glassop,  1  Ld.   Rsym.   153; 

that  the  debt  due  by  the  testator  might  Ware   v.  Webb,  32  Me.   41 ;   Cook  v. 

be    set-off  notwithstanding  his  arrest.  Kibbee,  t6  Vt.  434;   Benoist  i^.  Darbj, 

See  remarks  of  Lord  Ellsnborouch,  11  Mo.  196;  Pettj  v.  Cleveland,  3  Tex. 

p.  lOf.  404.    Jt  is  sometimes  said  that  under 

If  the  plaintiff  iMues  process  and  io  the  plea  of  nil  debet  the   bar  of  the 

tolls    the    statute  of  limitations  which  statute  could  be  proved  at  the  common 

otherwise    would     have     barred    both  law.     And    there    are   authorities  for 

claims  at  tbc  date  of  the  pleading,  such  this  view.    Se«  i  Salk.  178.  Std  quatrt, 

action  will  prevent  the  statute  from  run-  i  Saund.  383,  note  3. 

ning    against    the    defendant's   set  off,  %.  i   Chltty   Plead.    (i6th   Am.   ed.) 

although  he  issued  no  princess.     Ord  v.  506. 

Rusplnl,  1    E«p.  570;  Catlin  v.  Kould-  T.  And      where     itatutea      provide 
li^,  6  T.  R.  iSo.  that  the  general  issue  shall  he  pleaded 
1.  Baskervitle  v.  Brown,  1  Burr.  1119;  and  notice  of  special  matter  given  the 
Le  Bret  o.  Papillon,  4  East  507.  bar  of  the  statute  must  be  speclRed  u 
S.  Evans   v.   Prosser,  3  T.  R.  18S;   i  a  ground  of  defense   before  the  trIaL 
Chttt/  Plead.  {16th   Am.  ed.)  600,  and  See  generally  Parker  v.  Kane,  4  Wis. 
cases  there  cited.  i ;  65  Am.  Dec.  183 ;  Peck  v.  Cheney,  4 
1.  I  Chltty   Plead.   (i6th   Am.   ed.)  Wis.  149;  Humphrer   v.   Persons,   13 
im.  Barb.  (N.  Y.)3i3;  Young  v.  Epper- 
4.  Therefore  if   one  is  good  and  the  son,  14  Tex.  618;  Tazewell  v.  Whittle, 
other  defective  a  demurrer   must  not  13     Gratt.     (Va.)     319;     Borders      v. 
be  taken  to  the  wholeon  pain  of  being  Murphy,  78  III.  81 ;  Heath  v.  Page,  ^ 
too  large.     Dowsland  f.  Thompson,  a  Pa.  St.   130;  Gullick  f.  Loder,  a  N.  J. 
BL  910.  Eq.  68.     And  it  Is  laid  down  as  a  gen- 
IM-oS  IB  uu  United  BtMei.— The  eral    rule  in    the    United  States  that 
practice  acts  or   codes  of   the  several  when  the  defendant  pleads  the  statute 
States  provide  for  the  defense  of  set-  the  plaintiff  must  reply  specially  and 
off  either    by  plea    or   answer.    The  in  such  a  manner  as  to  apprise  the  de- 
principles  outlined  In  the  text  under-  fendant   of  the   issue   Intended   to  be 
lie  all  of   theee   statutory   provisions,  raised.     Jarvfs  v.  Pike,  1 1  Abb.  Pr.  N. 
Such  changes  as  have  been  introduced  S.  (N.Y.)398;  Van  Dike  t>.  Van  Dike, 
operate  to  extend  the  defense  and  to  15  N.  }.  L.  389;  Crosby  v.  Stone,  3  N. 
enlarge  Ita  operattons.     In  Pennsylva-  J.  L.  541 ;  Webster  v.  Newbold,  41  P*. 
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may  be  interposed.*     But  the  defendant  can  never  avail  himself 
of  the  defense  of  the  statute  on  general  demurrer.* 

d.  Infancy, — At  the  common  law,  the  defense  of  infancy  may 
be  given  in  evidence  under  the  general  issue  in  assumpsit,*  but  in 
debt  on  a  specialty*  in  account*  and  in  covenant®  it  must  be 
specially  pleaded.  If  the  defendant  waives  his  privilege  of  plead- 
ing infancy  he  cannot  rely  upon  it  as  a  ground  of  non-suit  at  the 
trial.''  To  a  plea  of  infancy  the  plaintiff  may  reply  that  the  de- 
fendant is  of  age  ;®  or  that  after  becoming  of  age  he  ratified  the 
contract ;®  or  that  the  goods  were  necessaries  and  suitable  to  the 
defendant's  situation  in  life.^®  But  evidence  of  a  promise  made 
after  the  commencement  of  the  action  will  not  support  a  replica- 
tion of  ratification.**  Nor  will  a  replication  of  a  new  promise 
after  the  defendant  came  of  age  be  supported  by  proof  of  part 
payment.**  Where,  in  assumpsit  for  a  farrier's  bill,  the  plaintiff, 
to  a  plea  of  infancy,  replied  that  the  shoeing  was  necessary  for 
the  horses,  the  replication  was  adjudged  ill,  for  non  constat  that 
the  horses  w^ere  necessary  for  the  infant.** 

By  the  Hilary  Rules  it  is  provided  that  infancy  must  in  all 
cases  be  specially  pleaded. 

e.  Coverture — (See  ABATEMENT  vol.  I,  p.6). — Where  dif erne  covert 
sues,  either  alone  or  with  her  husband,  she  having  no  legal  interest  in 
the  cause,  the  defense  is  one  of  substance  and  is  available  on  the 
general  issue,  or  by  plea  in  bar,  or  by  demurrer,  as  the  case  may 
be.**  And  it  is  the  general  rule  that  where  two  sue  as  husband 
^nd  wife,  and  the  defendant  disputes  the  relation,  he  should  plead 
in  abatement  ;**  but  in  an  action  on  the  case  by  husband  and  wife 
for  slander  of  the  wife,  it  was  held  that  a  plea  denying  that  the 
woman  was  the  wife  of  her  co-plaintifT  was  a  good  plea  in  bar.^® 

The  defendant's  coverture  is  usually  pleadable  in  abatement,^^ 


St.  482 ;  83  Am.  Dec.  487.  In  England 
it  needs  no  decision  to  establish  such 
a  point,  the  principles  and  rules  of 
common  law  pleading  make  this 
course  necessary. 

1.  Hudson  V.  Wheeler,  34  Tex.  356; 
Moulton  V,  Walsh,  30  Iowa  361 ;  Vorc 
V,  Woodford,  29  Ohio  St.  245 ;  Collins 
V,  Mack,  31  Ark,  648. 

2.  Rivers  v,  Washington,  34  Tex.  267. 
8.  Seaton  v.   Gilbert,   2    Lev.    144; 

Darby  v.  Boucher,  1  Salk.  279.  But  it 
was  advisable  to  plead  specially.  I 
Chitty  Plead,  (ist  Eng.  ed.)  421. 

4.  Baylis  v.  Dineley,  3  M.  &  S.  478. 

5.  Com.  Dig.     Accompt.  E.  5. 

6.  Com.  Dig.  Pleader  2,  V.  4. 

7.  Derisley  v.  Custance,  4  T.  R.  77. 

8.  Com.  Dig.  Pleader  a  W.  22. 

9.  Coen  V,  Armstrong,  i  M.  &  S. 
724;  Borthwick  v,  Carruthers,  i  T.  R. 
649;  Thornton  t'.  Illingworth,  2  B.  & 
C.  824. 


10.  Truman  v.  Hurst,  i  T.  R.  40. 

11.  Thornton  v.  Illingworth,  2  B.  & 
C.  824;  Coen  V.  Armstrong,  i  M.  &  S. 
724. 

12.  Thrupp  V.  Fielder,  2  Esp.  628,  per 
Lord  Kenyon. 

18.  Clowes  ZK  Brooke,  2  Stra.  xioi. 

If  to  a  replication  that  the  goods 
were  necessaries  the  defendant  were  to 
demur,  judgment  would  be  given 
against  him  upon  the  familiar  principle 
that  facts  well  pleaded  are  confessed  by 
demurrer — and  here  the  defendant  has 
admitted  that  the  goods  were  in  fact 
necessaries.  Barber  v.  Vincent,  Free- 
man 531.  « 

14.  Caudell  v,  Shaw,  4  T.  R.  361; 
Nelthrop  v.  Anderson,  i  Salk.  114. 

IB.  Bac.  Ab.  Abt.  G. 

16.  Chantler  v,  Lindsay,  16  M.  &  W. 
82. 

17.  See  Abatement,  vol.  i,  p.  6. 
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but  in  the  important  case  where  the  wife  b  suei 
alleged  to  have  been  made  by  her  after  marriag 
pleadable  in  bar.* 

After  the  Hilary  Rules,  coverture  was  rcquir 
pleaded.  Before  the  rules,  it  could  be  given  i: 
non-assumpsit  and  nan  est  factum.* 

f.  Tender. — The  principle  of-a^lea  of  tendei 
fendant  has  always  been  ready  at  all  times  to  [ 
and  that  on  a  particular  occasion  he  offered  th< 
always  be  pleaded  specially  ;  it  cannot  be  given 
the  general  issue  in  any  action,*  It  can  be  plead 
to  a  money  demand,  for  which  debt  or  indebitatui 
lie  and  where  the  defendant  could  pay  mone 
the  defendant  plead  a  tender  without  paying 
court  the  plaintiff  can  sign  judgment*  The 
only  to  cases  in  which  the  defendant  has  never 
breach  of  his  contract.'  And  in  assumpsit  a 
pleaded  in  bar  of  the  damages.*  Itisotherw 
debt.'  A  tender  may  be  pleaded  to  the  whole  d 
the  practice  is  to  plead  to  a  particular  count  on! 
ant  is  not  permitted,  however,  to  plead  non-ass, 
factum  as  tothe  whole  and  also  a  tender  as  to  s 
should  be  tender  of  a  part  and  non-assumpsit  a! 
tendered."  The  plea  should  state  the  amount 

1.  King  v.  Jones,  i  Ld.  Raym.  1535;  light  of  a  dilatoi 

Marshall  V-  Rutton,  8  T.  R.  545;   Steer  strucd   with     the 

V.  Steer,  14  S.  &  R.  (Pa.)  379.  wai  accordingly 

1.  James  v.  Fowks,  11  Mod.  loi,  and  be  pleaded  after 

Kc  Moss  v.  Smith,  I  M.  &  G.  118.  i    Saund.   33,   n. 

I.  Hesketh  v.  Fawcett,  11  M.  &   W.  came   to    be    re) 

356.     If  the  declaration  and   plea  show  honest   plea  to   t 

tiiat   the    defendant    was    not   alviayt  tlon.     Kiel  wick 

readj  and  willing  to  paj,  such  plea  will  59. 
be  bad.     Thus  the  acceptor  of  a  bill  of        a.  For  that  woi 

exchange  who  has  dishonored  It  when,  tiff  from  recoverl 

due,  cannot   plead  a  subsequent  tender  brought     to     ret 

of  the  amount  charge*  and  Intereat  be<  proper  form  is  tc 

fore  action  brought.     Hume  i>.  Peploe,  due   and    pray    j 

10  East    168.     See  Giles   v.   Hartii,   a  damages,  Intereel 

Salk.  631.  Plead.  33,  n.  1. 
'  i.  3  Saund.  Plead.  1041  i  >  Saund.  33,         9.  For  thejiidf 

n.  1.  debt,  and   damag 

B.  Com.  Dig.  Tender.     It  was  at  tint  are     merely     ar 

thought    Chat    a  tender  could   not   be  form,  therefore,  i 

pleaded    to   a   count  upon   a  quantum  bar  of    the    dar 

mtmit.  Giles  v.  Hartia,  i  Ld.  Raym.  HartU,  a  Salk,  6: 
Z55.  But  the  law  Is  settled  the  other  10.  1  Saund.  P 
way.    Johnson   v.    Lancaster,   i    Stra,         11.  Dowgall  v. 

576;  CoK  V.  Brain,  3  Taunt.  95.  Macletlan   v.    H 

•.  Anon.,     I     Thld    Pr.    611.      See  Jenkins  ti.  Edwa 

Chapman  v.  Hicks,  a  C.  M.  ft  R.   633.  v.  Kemshead,  4 

T.  1  Saund.  Plead.  1041,  quoting  fra,  this  title,  Se 
LoKD    ELLKNBOROtiaH.     Or^^ally        11.  Archer  v. 

Ibe  plea  of  tender  wu  regarded  In  the  63. 
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precise  sum  is  traversable.*     The  precise  date  of  the  tender  isim- 
material.* 

2.  In  Excuse. — While  defenses  which  operate  by  discharging  the 
defendant's  liability  may,  by  reason  of  their  limited  number,  be 
enumerated  and  classified,  it  is  obvious  that  the  number  of  ex* 
cuses  of  which  a  defendant  may  avail  hirnself  has  no  assignable 
limit.  All  pleas  in  confession  and  avoidance  which  are  not  pleas 
in  discharge  are  pleas  in  justification  or  excuse. 

3.  Requisites. — Pleas  in  confession  and  avoidance  must  confess 
the  truth  of  the  allegation  which  they  propose  to  answer.*  It  is 
clear  that  a  pleading  which  contains  no  confession  of  the  adverse 
statement  must,  if  it  be  an  answer  at  all,  operate  by  way  of  de- 
nial. It  therefore  becomes  an  affirmative  statement  that  amounts 
to  a  traverse  or  denial,  and  is  accordingly  bad  for  argumentative- 
ness. Again  it  is  a  rule  that  pleadings  in  confession  and  avoid- 
ance must  avoid,  and  that  the  avoidance  must  be  co-extensive 
with  the  confession.*  The  extent  of  the  confession  which  is 
required  by  the  law  is  expressed  in  the  rule  that  pleadings  in 
confession  and  avoidance  mu^t  give  color.^ 

a.  Color  is  an  apparent  or  prima  facie  right,®  and  the  mean- 
ing of  the  rule  is  that  a  pleading  in  confession  and  avoidance 
must  admit  in  the  adverse  party  at  least  enough  apparent  right 
to  require  an  avoidance  to  overcome  it.'^  Color  is  of  two  kinds, 
implied  and  express. 


1.  Marks  f.  Lahee,  3  Bing.  N.  C.  408.     the  bailiffs  were  in  his  house — conclud- 

2.  2  Saund.  Plead.  1042.  ing  with  an  averment  of  special  dam* 
8.  Steph.  Plead.  (9th   Am.  ed.)  199.    age.     Plea,  that  before  the  speaking  ot 


Formerly  such  pleas  began  with  a 
formal  confession — true  it  is,  that, 
etc. — but  this  method  of  statement  has 
been  long  since  abandoned. 

4.  Earl  of  Manchester  v.  Vale,  i 
Saund.  27. 

8.  Hatton   V.   Morse,    3    Salk.    273; 


the  words  complained  of,  one  J  S  spoke 
and  published  the  following  words 
[setting  out  those  complained  of]  and 
that  the  defendant  then  did  speak  and 
publish  them  as  he  lawfully  might,  al- 
leging to  those  who  heard  him,  that  he 
repeated    them   as  the   words   of  J  S. 


Hallet  V.  Byrt,  5  Mod.  252;    Holler  v.  General  demurrer  and  joinder  therein. 

Bush,  I    Salk.  394;  Steph.  Plead,  (oth  Parke,B.,  disposed  of  the  plea  in  a  lucid 

Am.  ed.)  202.     See  Y.  B.  40  Edw.  Ill  opinion.     "This    plea   is   bad    for   two 

23.     For  an  analogous  principle  in  the  reasons.     To  be  a  good  plea,  it  must 

pleadings  of  the  civil  law,  see  Inst.  lib.  confess  and  avoid  the  cause  of  action 

4,  tit.  14.  stated    in     the    declaration.     But  this 

6.  Steph.  Plead.  (9th  Am.  ed.)  202.  plea  either  does  not  confess,  or  if  it 
"The  plea  in  avoidance  must  give  color  confesses,  does  not  avoid,  that  cause  of 
to  the  plaintiff,  that  is,  must  give  him  action."  He  then  proceeds  to  show 
credit  for  having  an  apparent  or  prima  that  as  the  declaration  contained  no 
facie  right  of  action,  independently  of  averment  that  the  words  were  spoken 
the  matter  disclosed  in  the  plea  to  de-  as  the  words  of  another,  it  must  be 
stroy  it."  I  Chitty  Plead.  (i6th  Am.  taken  to  mean  that  an  unqualified  as^ 
cd.)  552.  As  Chitty  points  out,  there  sertion  has  been  made  by  the  defend- 
must  be  a  confession,  or  there  will  be  ant.  Now,  in  order  that  the  plea  may 
no  room  for  an  avoidance.  be  a  good   confession,   the    defendant 

7.  In  case  for  slander  the  plaintiff  de-  must  admit  that  the  circumstances  of 
dared  that  the  defendant  had  falsely  the  repetition  does  not  amount  to  a 
and  maliciously  alleged  that  the  plain-  qualification;  but  if  he  does  this,  he  has 
tiff  had  been  arrested  for  debt  and  that  deprived  himself  of  the  material  for  hit 
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aa.  Implied  Color. — A  plea  is  said  to  give  implied  colorwhen  it, 
to  some  extent,  confesses  the  plaintiff's  right  upon  the  ground 
on  which  he  himself  has  based  it.*  Thus  in  trespass  for  taking 
the  plaintiff's  corn,  it  is  proper  for  the  defendant  to  plead  that  the 
com  was  set  out  for  tithe  and  that  he  took  it  as  rector ;  for  it  is 
suflicicnt  color  that  the  pleadings  show  the  plaintiff  to  have  been 
the  original  owner  and  entitled  as  against  all  the  world  except 
the  defendant.* 

bb.  Express  Color. — Express  color,  on  the  other  hand,  is  a  ficti- 
tious statement  of  fact  injected  into  the  declaration,  and  is  of 
such  a  character  that  if  it  had  been  therein  set  forth  the  defend- 
ant in  his  plea  might  have  given  implied  color.*  It  occurs  only 
in  trespass,*  and  was  devised  to  facilitate  the  trial  of  title  to  real 
property.  Thus  in  trespass  qvare  clausum  /regit  the  defense  may 
be  that  J  S  was  seised  in  fee  and  demised  to  the  defend- 
ant for  years.  If  the  defendant  pleads  not  guilty  he  will  be  com- 
pelled to  prove  his  whole  title.  If,  however,  he  can  place  upon 
the  record  an  allegation  of  title  in  J  S  and  the  lease  to  himsplf, 
the  plaintiff  in  his  replication  will  be  forbidden  by  the  rule  against 
duplicity  to  traverse  more  than  one  of  these  points.  The  "other, 
greatly  to  the  defendant's  advantage,  must  be  admitted.  But  the 
allegation  of  title  in  J  S  and  of  ■  the  lease  to  defendant  would 
give  no  color  and  amount  to  the  general  issue.     The  defendant, 

avoidance.  If,  on  Ihe  other  hand,  he  Tense  leave*  (he  plaintiff  no  fi^A/ a(  all 
maintains  that  the  repetition  is  a  good  Mf>on  his  o-wn  shotuing.  but  reads  into 
aroldance,  obviouslj  the  plea  is  bad  as  Ihe  declaration  a  fictitious  statement  of 
not  giving  color.  Such  is,  in  brief,  facts  eufficieot  to  give  the  requisite  ap- 
Baron  Parke's  masterly  argLiment.  pearance  of  right.  In  short,  while  it  is 
McPheESon  v.  Daniels,  lo  B.  &  C.  ]G3.  true  that  color  of  the  second  kind  Is  ex- 
See  Davis  V.  Matthews,  3  Ohio  press,  that  fact  is  only  an  incident  and 
357,  not  its  distinguishing  feature.  The 
1.  Stephen  says  that  implied  color  is  terms  "actual    color"  a    '  " 

'■"■"■      ""      "     '   '  "  '"         'or" are   suggested   i 

■ate. 
confession  and  avoidance,  and  has  been         3,   LeyGeld's    Case, 

called   implied  color,  to   distinguish  it  Steph.  Plead.  (9th   Am.  ed.)  3   _.      .  . 

from  another  kind  which  is  in  some  in-  to   treapaas  (or  taking    the    plainCifT'i 

stances  formally  inserted  in   the  plead-  sheep,  the  defendant  may  plead  that  J 

ingB,  and  is.  therefore,  known   bv   the  S    was   possessed    of    them   and   sold 

name  of  exfreis  color."     Steph.  t'lead.  them  to  the  defendant  in  market  overt, 

(glh  Am.  «1.)  205.    The  terms  express  Such  a  plea  does  not  exclude  the  hy- 

and  implied   are   perhaps  unfortunate,  pothesis   that   the  plaintiff  owned  the 

as  they  do  not  suggest  the  true  distinc-  sheep  —  that  J  S  was  a  conversioner  — 

Hon.     All   color  was  originally  fx/reu,  ahd  thai  but  for  the  sale  in  market  overt 

in  the  sense  that  the  plea  began  by  Ihe  the  plaintin  might  have  followed  the 

explicit  confession  "/rue  H  is.  Dial, etc.,"  eheep  into  defendant's  hands.    Comyns 

and  yet  the  distinction  in  question   ex-  v.  Boyer,  Cro.  Eliz.  485. 
isted  then  and   was  as  clearly  marked         S.  "A   feigned   matter,   pleaded    by 

a>  it  was  subsequently  when  the  formal  the  defendant  in  an  action  of  trespass, 

confession  was  omitted.     It  seems  that  from  which  the  plaintiff  seems  to  have 

the  true   distinction   consists  in  this —  a  good  cause  of  action,  whereas  he  hu 

that  In  one  case  the  defendant  confesses  in  truth  only  an  appearance  or  color  of 

that  the  plaintiff's  claim,  as  Ike  flain-  cause."     Bac.  Abr.  Trespasses,  T.  4- 
titstatts   il,  gives   him  an  appearance        i.  It  occurred  also  in  luril  of  entry 

«  right;  while  In  the  other  case  the  de-  and  assite,  3  Reeves  438. 
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therefore,  making  use  of  a  fiction,  avers  that  the  plaintiff  claims 
by  virtue  of  a  charter  of  demise  for  the  term  of  his  Hfe  made  to 
him  by  J  S,  whereas  nothing  passed  by  that  charter,  and  that 
the  plaintiff  had  entered  under  the  same.  He  then  avers  his  own 
entry  under  the  lease  from  J  S — as  he  lawfully  might,  which  is 
the  same  trespass,  etc.  In  short,  the  apparent  right  of  the  plain-  ' 
tiff  is  derived  from  the  charter  of  demise,  but  the  plea  shows  on 
its  face  that  the  right  was  only  apparent,  for  the  demise  for  life  is 
not  pleaded  as  a  feoffment  and  does*  not  appear  to  have  been  ac- 
companied by  livery  of  seisin.^  Of  course  the  right  assigned 
must  be  apparent  only ;  if  it  amounts  to  an  actual  right  the  de- 
fendant loses  his  case  as  by  confession.* 

V.  Eequisites  of  Pleading  in  General. — 1.  Materiality. — As  the 
system  of  pleading  at  common  law  contemplates  a  decision  of  the 
entire  case  by  the  decision  of  a  single  point,  it  is  plain  that  this 
point  should  be  one  which  touches  the  merits  of  the  controversy. 
This  principle  underlies  the  rule  that  all  pleadings  must  contain 
matter  material  to  the  cause  and  material  matter  only.* 

If  they  contain  no  material  matter  they  are  bad  in  substance; 
if  they  contain  matter  in  excess  of  what  is  material  they  are  bad 
in  form.  If  the  excess  amounts  to  a  second  claim  or  defense  the 
pleading  is  bad  for  duplicity  ;*  if  the  excess  falls  short  of  a  second 
claim  or  answer  the  plea  is  vicious  as  containing  surplusage.  The 
plainest  case  of  immateriality  occurs  when  a  traverse  is  taken  on 
a  point  wholly  immaterial.^  Another  instance  of  the  vice  is  the 
case  in  which  a  traverse  is  taken  upona  point  which  is  material  to  , 
the  question  of  damages  by  way  of  aggravation,  but  which  is  im- 


1.  Leyfield's  Case,  lo  Reps.  89  b. 

2.  Radford  v.  Harbyn,  Cro.  Tac.  122. 
For  a  discussion  of  the  subject  of 
color,  see  Steph.  Plead.  (9th  Am.  ed.) 
202,  et  seq. 

8.  I  Chitty  Plead.  (i6th  Am.  ed.) 
641  ;  Bac.  Abr.  Pleas,  H.  5;  Austin  v. 
Walker,  26  N.  H.  456.  See  Steph. 
Plead.  (9th  Am.  ed.)  2'y)^c{tin{r  Anon., 

2  Vent.  196,  where,  to  an  ^ction  upon 
the  promise  of  an  intestate,  the  admin- 
istratrix pleaded  that  5//^,  the  defendant^ 
did  not  promise,  etc.  The  plea  was  of 
course  adjudt^ed  bad.  See  Jones  v, 
Powell,  5  B.  «&  C.  647;  Hall  v.  Tapper, 

3  B.  &  Ad.  61;:;,  and  Strong  v.  Smith,  3 
Cai.  (N.  Y.)^i63. 

It  is  important  to  distinguish  be- 
tween informal  issues  and  immaterial 
issues.  The  former  arises  where  a 
material  allegation  is  traversed  in  an 
improper  or  inartificial  manner 
(Chitty);  and  this  error  is  aided  by 
verdict  in  accordance  with  32  Hen. 
Vin,  ch.  30.  See  Gilb.  Hist.  C.  P.  147. 
The  latter  occurs  where  an  immaterial 
allegation  is  traversed ;  and  this  fault  is 


not  aided  by  verdict,  i  Chitty  Plead. 
(i6th  Am.  ed.)  685. 

4.  See  infra^  this  title,  Duplicity. 

6.  Steph.'  Plead.  (9th  Am.  ed.)  241, 
Bac.  Ab.  Pleas,  etc.,  H.  5;  Com.  Dig. 
Pleader,  R.  8,  G.  10;  Walker  v.  Jones, 
2  C.  &  M.  672;  Burroughs  v.  Hodson, 
9  A.  &  E.  499;  Spaeth  v.  Hare,  9  M.  & 
W.  326;  De  Medina  r.  Norman,  9  M.  k 
W.  S20;  Rudford  v.  Smith,  3  M.  &  W. 
254;  Gwynne  v.  Burnell,  6  Bing.  (N. 
C.)  453;   Reg.  V.  Dendy,  22  L.  J.,  Q. 

B.  247.     But  see  Powell  v.  Bradbury,  7 

C.  B.  201.  This  case  wa§,  however, 
overruled  in  Lush  v.  Russell,  5  Exch. 
203. 

When  in  trespass  for  assault  and  bat- 
tery, the  defendant  alleged  that  he  as- 
saulted the  plaintiff  in  aid  of  bailiffs  and 
at  their  command,  as  the  plaintiff  was 
attempting  a  rescue,  it  was  held  to  be  a 
traverse  upon  an  immaterial  point  for 
the  plaintiff  to  reply  by  denying  that 
the  defendant  assaulted  him  by  the 
command  of  the  bailiffs-.  The  defend- 
ant had  a  right  to  assist  the  bailiffs 
without  their  command,  as  an  attempt 
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iterial  to  the  existence  of  a  cause  of  action.*  An  immat 
ue  will  also  arise  where  a  traverse  is  so  framed  that  it  will  n 

e  opposite  party  prove  more  than  is  necessary  to  sustaii 
se.*  So  also  where  a  traverse  is  taken  upon  a  point  niateri 
e  case  but  which  is  alleged  prematurely  or  by  way  of  ar 
tton.*  Nor  is  a  traverse  permitted  to  be  taken  on  matter 
eged*    But  a  traverse  may  be  taken  on  what  is  necessarily 

racuc   It  a  breach    of   the    peace,  ma,  etc.    On  general  demurrer 

idgwatet*ti.  B/thwav.  3  Lev.  113.  ment  was  ^ven  for  the  plaintifFo 

:.  Steph.  Plead,  (gtii  Am.  ed.)  343,  ground   that   the   traverse  was   1 

i»g  Leech  K.  Widsley,   i   Vent,  54.  upon  an  immaterial  point;  the  <Jue 

li  case  nas  trespais  for  chasing  a  being,  which  roj'al  gmntwas  prioi 

«p,  far  quod  the  sheep  died.  Trav-  not  flie  precise  date  of  either  grai 
e  of  the  ftr  quod  held  Iroroaterlal         See  cases  cited  in  note  a,  p.  86,  ^ 

1  vicious.  .  Cases  on  Pleading,  to  wit,  Y.  B 

I.  Colbome  v.  Stockdale  (i  Strange  10,  pi.  47;  Anon.  Leon.   13;  She: 

;)  decides  that  where,  to  a  suit  upon  t>.   Brampton,   Latch,  gi;  Rex  v. 

ond,  the  defendant  pleads  that  a  part  derly,  1  Saund.  311 ;  Dring  v.  Res 

the  sum,  to  wit,  £1,500,  was  won   bjr  I  Lev.  193;  Thomas  v.  Nichols,  3 

ning,  the  plaintiff  is  guilty  of  trav-  41;  Payne  v.  Brigham,  3  Lev.  uB; 

ing  on  Immaterial  point,  ii'^he  replies  mer  t>.  Elktns,  1   Stra.  818;  Brov 

it  £i,;oa  was  not  won  by  gaming  Johnson,  ]  Mod.  14.^;  Helliot  v.  : 

doet  farma.     Such  a  traverse  would  by,  i  Ray,  901;  Osborne  v.  Rogr 

npel  the  defendant  to  prove  the  sum  Saund.  167;  Thurman  v.  Wild,  i 

alleged,  whereas  if  so  much  as  a  sin-  &  E.453;  Basan  v.  Arnold,  6  M,  £ 

pound   had  been  so  won,  that  fact  559;  De   Medina  v.  Norman,  9  T 

uld  vitiate  the  bond.  W^  820;    Tempest   o.  Kilner,  1  ( 

io  a  traverse  may  compel  the  oppo-  300;    Aldis   v.   Mason,    II    C.   B. 

;  party  to  prove  too  much  by  l«ing  Caulfield    v.    Sanders,     17    Cal. 

en  in  the  cMiKHc/iKe  instead  of  the  Thompson  v.   Fellows,  31   N,   H. 

janctive.     llius  in  Coram  v.  Sweet-  Rogers  v.  Burk,  10  Johns.  (N.  Y.) 

;   3    Saunders   io«,   assumpsit    was  Baker  v.  Bailej-,  16  Barb.  (N.  Y. 

lught   upon  a  policy    of   inaurancc,  Salinger  v.  Lusk,  7  How.  Pr.   fN. 

plaintiff   averring   that    the   ship,  430;  Davison  v.  Powell,   16  How 

kle,    apparel,   ordnance,    munitions,  <N.  Y.)  467;  Schaetzel  v.  German 

illery,  boat  and  other  furniture  were  etc.  Ins.  Co.,  21  Wis.  411. 
ik  and  destroyed,  and  claiming  there-         B.  Thus   in  Sir   Ralph   Bevy's 

the  amount  of  the  Insurance.    The  (1  Ventris  317)  debtvras  brought 

endant  pleaded  that  the  above  arti-  an  escape,  the  plaintiff  setting  for 

%  arrived  in  safety, without  this    that  his     declaration   a    voluntary   esi 

ship,  tackle,  etc.,  aarf  other  furniture  The  defendant  pleaded   that  he 

re  sunk   and  destroyed.     Upon   de-  the    prisoner    on    fresh     pursuit 

rrer  judgment   was   given    for  the  which  it  was  demurred  because  h 

Intiff  on  the  ground  that  the  traverse  not    traverse    the    voluntary    es< 

npelled  the  plaintiff  to  prove  an  en-  But  the  court  held  that  the  allegi 

;  loss  of  all  the  articles  mentioned  tn  in  the  declaration  was  premature 

ler  to  recover  anything;  whereas  if  that   therefore    the   defendant  h 

re  had  been  the  loss  of  a  single  spar  right  to  treat  it  as  impertinent  mi 

should  have  had  the  right  to  recover  and  to  pass  it  by  as  he  had  done. 

1  tanlQ.     The   traverse  should  have  is  out  of  time  to  set  it  forth  in  the 

'n   in  the   disjunctive,  instead  of  in  iaration ;   but  it  should   have  con 

conjunctive,  the    replication.      It    is  like    lea| 

n  Lane  v.  Alexander  (Cro.  James  as  Hale,  C.  T.,  said,  before  one  ci 

.)  the  plaintiff  in  ejectment  entitled  to  the   stile.''    "As   if,"  said    the 

aself    in     his   replication    by   copy  Hon.  Eli   K.  Price,  in  a  marginal 


inted  1st  Tune,  43  Eliz.  The  defend- 
.  maintaining  his  bar,  traversed  ab- 
ekoc  that  the  queen  on  the  lit  June, 
the  forty-third  year  of  her  reign, 
inted  the  land  by  copy  modo  tl  fir- 


la  his  copy  of  Stephen  on  Pleai 
"any  one  would  be  fool  enough  to 
when  i^e  did  come  to  a  stile!" 
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plied.^     And  where  there   are   several  material   allegations  the 

pleader  may  traverse  which  he  pleases.*     An  allegation  of  title  or 

estate  may  be  traversed  to  the  extent  that  it  is  alleged,  although 

'  it  need  not  have  been  alleged  to  that  extent.*      If  a  traverse  is 

334;  Bishton  v.  Evans,  3  Cr.  M.  &  R.  far  as  it   relates  to  the  inducement  oft 

12  ;  Worley  v.  Harrison.  3  A.  &  E.  669;  declaration — using  that  term  to  desig- 

»  Bird  V.  Holman,  9  M.  &  W.  761 ;  Tal-  nate   the   statement    of   the  plaintiflTs 

bot  r.  Woodhouse,  3  Lutw,  474;  Rex  ri^A/ which  the  defendant  is  alleged  to 

T,  Jordan,  C.  T.  Hurd.  255;    Breck  f.  have  infringed.     Here   the  inducement 

I  Blanchard,  20  N.  H.  323;  51  Am.  Dec.  can  be  traversed.     A  familiar  instance 

222.      Probably   the   leading   case   on  is  the  denial  of  the   plaintiflTs  property 

I  this  point  is  Crosse  v.  Hunt,  Carthew  by    "not    possessed"   after   the  Hilary 

'  99.     In  debt   upon  a  specialty  condi-  Rules.     If  inducement  is  taken  to  mean 

j  tioned  that  the  defendant  would  marry  all  the  allegations  which  do  not  involve 

i  the  plaintiff,  the  breach  assigned  was  the  special  charge  against  the  defend- 

\  that   he   had    refused    to   marry   her.  ant  (see  Wright  v.  Lainson,  2  M.  &  W. 

Plea,   that    the    defendant   offered   to  739;  Taverner  v.  Little,  5  Bing.  N.  C. 

1  marry  the   plaintiff,  but  she  refused;  678)  then  the  statement  is  too  broad; 

,  absque  hoc  that  he  refused  to  take  her  it  must  be  modified  as  suggested  above. 

before  she  refused  to  take  him.     The  What,  then,  in  the  inducement  (using  it 

court  held  that  the  plaintiff  did  right  in  this  second  and  broader  sense),  may 

inputting  in  a  replication  which  sim-  not  be  traversed  ?Nothing,it  is  submittea, 

ply  denied  the  offer  of  the  defendant;  except   surplusage  and    formal  matter 

for  the  question  of  priority  raised  by  akin  to  legal  fictions.     But  the  travers- 

the  plea  was  idle,  frivolous  and  imper-  ing  of  surplusage  is   forbidden  by  the 

tinent :  it  was  a  traverse  of  matter  not  general  rule;  therefore  the  statement  Is 

alleged.  to  be   understood   as  having  only  the 

^  1.  Meriton  v,  Briggs,  1  Ld.  Raym.  39;  very  limited  scope  of   prohibiting  the 

Bonner  v.  Walker,  Cro.  Eliz.  524;  gainsaying  of  forms  and  fictions  sane- 
Chambers  f.  Jones,  11  East  406;  R.  R.  tioned  by  law.  Thus  it  is  said  that  a 
Co.  V.  Hibblewhite,  6  M.  &  W.  707;  common  or  special  bailment  in  detinue 
Bowdon  V.  Hall,  4  Q^B.  S40.  is  **mere  inducement"  (Lord  Lynd- 
In  Gilbert  v.  Parker,  2  Salk.  629,  the  hurst,  Gledstane  v.  Hewitt,  i  C.  k 
defendant  in  replevin  made  cognizance  J.  565)  or  "merely  surplusage"  (Pol- 
that  he  took  the  cattle  in  question  dam-  lock,  C.-B.,  Clements  v.  Flight,  i6th 
age  feasant  upon  the  land  of  his  master,  M.  &  W.  42)  and  is  therefore  notirav' 
A  ,who  was  seised  of  the  locus  in  quo.  The  er sable, 

plaintiff  answered  that  he  was  seised  of        8.  Steph.   Plead.  (9th  Am.  ed.)  247; 

*  one-third    part  and    put   in    his  cattle,  Cockerill  v.    Armstrong,    Willes    103; 

absque    hoc    that    A    was    sole -seised.  Tatem  v.  Perient,  Yelv.   195;  Wood  r. 

'  Upon  demurrer  the  court  held  that  it  Budden,  Hob.  119;  Smith  v.   Dixon,  7 

was  necessarily  implied  in  the  cogniz-  A.  &  E.  1;  Sutton  v.  Page.  3C.  B.  204; 
ance  that  A  was  sole -seised,  and  that  Webb  v.  Rose,  4  H.  &  N.  in.  This  rule 
therefore  the  plea  might  well  traverse  is  well  illustrated  in  Sir  Francis 
the  sole-seisin  without  being  open  to  Leke's  Case,  Dyer  365,  pi.  32.  This 
the  objection  of  being  a  traverse  taken  was  a  replevin  in  which  the  defendants 
upon  matter  not  alleged.  made  cognizance  of  the  taking  of  the 
2.  Steph.  Plead.  (9th  Am.  ed.)  243;  cattle  as  in  the  soil  and  freehold  of  Sir 
Com.  Dig.  Pleader,  G.  10;  Moore  v.  Francis;  to  which  the  plaintiff  pleaded 
Pudsey,  Hardr.  317;  Read's  Case,  6  that  he  was  seised  in  his  demesne  as  of 
Rep.  24;  Helyar's  Case,  6  Rep.  24  b;  fee  of  and  in  a  close  adjoining  the  said 
Baker  v.  Blackman,  Cro.  Jac.  682;  freehold  Of  Sir  Francis,  and  that  from 
Young  V,  Rudd,  Carth.  347;  Young  v.  time  whereof  the  memory  of  man  run- 
Ruddle,  Salk.  627;  Heydon  T.  Thomp-  neth  not  to  the  contrary.  Sir  Francis 
son,  I  A.  &  E.  210*;  Learmouth  v,  Leke  and  those  whose  estate  he  hath, 
Grandine,  4  M.  &  W.  658.  were  used  to  inclose  the  same;  but  by 
Matter  of  Inducement.— It  is  often  reason  of  his  default  the  cattle  entered 
said  that  a  traverse  must  not  be  taken  and  depastured  until,  etc.  The  defend- 
on  matter  of  inducement.  This  state-  ants  for  replication  traversed  that  the 
*        ment  is  misleading.     It  is  untrue  in  so  plaintiff  was  seised  in  his  demesne  as  of 
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applied  to  a  part  only  of  an  allegation  which  is  in  its  nature  indi- 
visible, it  tends  to  raise  an  immaterial  issue  and  will  be  bad  as  be- 
ing too  narrow.* 

8.  BingleneM. — In  addition  to  being  material,  the  common  law 
requires  that  the  issue  shall  be  single. 

a.  Duplicity. — It  is  a  general  rule  that  pleadings  must  not  be 
double*  The  declaration  must  not  set  out,  in  support  of  a  single 
demand,  several  distinct  matters  any  one  of  which  would  be  suffi- 
cient to  support  it.*  No  plea  or  subsequent  pleading  should 
contain  more  than  one  complete  answer  to  the  pleading  opposed 


fee.     To  which   there  wai  a   demurrer  raTerred  to  was  paraed,  permitting  the 

on   the   ground  that  (he  precise  estate  defendant  to  plead  leverai  pleas,  it  de- 

wai  not  trAversablei  for  if  the  plaintilf  stroj'ed  one-half  of  the   common  law 

have  but  a  license  to  put  in  his  cattle,  theory  of  singleness,  and   confined  the 

it  is  sufficient.     But  the  court  held  that  operation  of  the  rule  against  duplicitj 

the  plaintifT  bj  setting  out  seisin  in  fee,  to  the  frame  of  a  given  pleading, 

had  given  this  advantage  to  his  adver-  The  rule,  as  given,  is  founded  upon  a 

sarj-   of  traversing  the  estate  as  it  was  principle  which  is  of  the  ei          -     ■■  - 

alleged.and  they  accordingly  gave  judg-  system  of  pleading    at    ct 

ment  for  the  defendants.  S.  Steph.  Plead.  (9th   Am.  ed.)  iji; 

1.  Morewood  v.  Wood.  4  T.  R.  157;  Currie  v.  Henry,  j  Johns.  (N.  Y.)  433; 

Sleph.  Plead.  (9th  Am.  ed.)   149;  Prid-  Jarman    -u.    Windsor,   a    Harr.    (DH.) 

die  and   Napper's  Case,  li   Reps.  10  b;  161;  Bryan   o.  Buford,  7  J.  J.   Marsh. 

Bradburne  v.  Kennerdale,  Carth.  164.  (Ky.)  335;  Benner  v.  Elliott,;   Blackf. 

BcplMder— Where    the  parties  have  (Ind.)  451;  Porter    v.    Brackcnridge,    3 

gone  to  trial  on  an  issue  which  is  neces-  Blackf  (Ind,)  3S5;  Hand  v.  Tayior,  4 

sarily  immalerial,  and  a  verdict  has  been  Ind.  409;  Welch   v.  Jamison,   %   Miss. 

rendered   thereon,  relief  is  afforded  to  160.     And  see  Phillips  v.  Price,  38  Sel. 

the  defeated  party  by  the  grant  of  a  rr-  183, 

f  leader.    This  may  l>e  said  to  be  an  act  ■•r'aral   OounM. — Before   the   Hilary 

of  the  court  grantable  in  sound  dlscre-  Rules  a  declaration  might  consist  of  sev- 

tion  to  prevent   injustice,  and  the  effect  era]  counts,  and   the  jury  might  assess 

of  it  is  to  cleanse  ttie  record  of  the  Im-  entire  or  distinct  damages  on   all   the 

material  Issue  and  tocompel  Ihe  parties  counts,     i     Chltty   Plead.    (i6th    Am. 

to  plead  anew  froip  the  point  at  which  ed.)  434;  Onslow  v.  Hornej  Wils.  177; 

the     error    occurred.       Much    of    the  Neal  i>.  Lewis,  3  Bay  (S.  Car.)   206;    i 

learning  On  Immaterial  Issues  is  found  Am.     Dec,    640;    Peake    v.    Oldham, 

in    the    cases    relating    to   repleaders,  Cowp,  176;  Grant  v.  Astle,  Dougl.  723; 

which  see,  infra,  this  title,  Repleader,  Cooke  v.  Coi,  3  M.  &  Sel.   ito*   Rich- 

a.  Steph.  Plead.   (9th  Am,  ed.)  351;  mond  v.  Whittlesey,   3   Allen    (Mass.) 

Chiitv  Plead.,  (i6lh   Am.  ed.)  349^ etc.;  339;   Vaughan  v.  Havens,  S  Johns.  (N. 

Com.  Dig.  Pleader  C.  33,   E.  a,  F.  16;  Y.)   no;   Van  Rensselaer  t<.  PlaWer.  3 

Humphrevs    v.    Bethily,   3  Vent.  198;  Johns.  Gas.  (N.    Y,)    ii;    Benson    u. 

Anon.,   Brookes  Abr.,  bouble  Plea,  pi.  Swift,  1  Mass.  53;  Blanchard  v.   Flske, 

Saunders  f.Crawley,  I  Rolle  113;  Galle  3    N.     H,  398.     Counts     are     restate- 

1:  Belts,  3  Salli,  143.  ments   of  the  plaintiff's  cause   of    ac- 

Thls  rule  may  be  said  to  have  had  a  tion    in    various   and    distinct   shapes, 

double  significance  prior  to  3  &  4  Anne,  and  their  object  Is  to  enable  the  plaln- 

andbut  a  single  meaning    since    that  tiff  to  recover  on  one  statement  <f  his 

statute.     At  the  common  Uw,  a  defend-  proof  fails  to  support  him  in  the  Other, 

ant  could  plead.  In   consequence  of  this  They   were    therefore    termed    safety 

rule,  but  4  single  plea;  and  also  In  con-  vo/vMby  Basok  Vaughn  In  Ward  v. 

sequence  of  this  rule,  that  single  plea  Bell.  3  Dowl.  76,     A  substantial  varia- 

(and  the  same  was  true  of  every  other  tion  between  the  counts  was  required, 

pleading)  must  needs  contain  only  one  and  redundant  counts  were  strlclten  out 

answer  or  defense  to  the  pleading  op-  on  motion.     Lane  v.   Smith,   3   Smith 

posed  to  it.    When  the  statute  above  113;  Meeke  i>.  Oxlade,  i   New  Reps. 
18  C.  of  L.— 36                          Ml 
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to  it.*     But  a  plea  may  contain  a  statement  of  numerous  matters, 
provided  that  they  together  constitute  but  a  single  defense.*  Nor 

289;  Newly  V,   Mason,  i   D.  &  R.  508;  that  there  was  a  failure  of  consideration 

Cunnack  v.  Gundry,  i  Chit.  Rep.  709;  and  that  the  plaintiff  took  the  note  bj 

Nelson  r.  Griffiths,  3  Bing.   412.     The  fraud,  his   plea   was   held   bad  fordu- 

permission   to   use   several  counts  was  plicity.     Burrass  v.   Hewitt,  4  111.  224. 

granted   by  the  common   law;  but  the  It  is  duplicity  for  the  defendant  to  deny 

practice  became  more  common  after  3  the  plaintiff's  seisin  and  to  allege  a  right 

&  4  Anne,  and  was  so  greatly  abused  of  dower  in  his  wife.  Wann  t'.  M'Goon, 


in  the  century   following  that  statute, 
that  the   Hilary   Rules  remodeled    the 
law  on  the  subject  as  appears  below. 
The  same  count  must  not  contain  two 


ii 


111.   74.     In   Stanton    v.  Seymour,  5 
cLean  267,  it  was  held  to  be  duplicity 
for  the  defendant  to  set  up  legal  process 
as   justification    of    the    imprisonment 


promises  in  respect  to  the  same  subject  charged,   and  also  to  deny  the  fact  of 

matter,  as  a  promise  to  pay  a  specific  the  arrest.     And  see   United  States  r. 

sum  for  attending  a  patient  and  also  a  Gurney,  i  Wash.  (U.  S.)  446;  Exum  t*. 

promise   to    pay    a    quantum    meruit,  Sheppard,     2     Murph.    (N.    Car.)  86; 

Hart  V.  Longfield,  7  Mod.  148.  Where,  and  Star  Brick  Co.  f\  Ridsdale,  34  N.J. 

however,  the   court   can   construe   the  L.  428. 

promises  as  constituting  two  different  On  the  other  hand,  a  declaration  is 
(though  informal)  counts,  that  course  not  double  which  counts  on  a  two- 
will  be  adopted  and  the  declaration  instalment  note,  averring  that  both  are 
will  be  upheld.  Galway  v.  Rose,  6  M.  due  and  that  the  defendant  promised  to 
&  W.  291 ;  Jourdain  v.  Johnson,  2  C.  pay  both.  Tucker  v.  Randall,  2  Mass. 
M.  &  R.  564;  Cheetham  r.  Tillotson,  5  283.  And  it  is  held  in  Otis  v.  Blake,  6 
Johns.  (N.  Y.)  435.  For  full  discussion  Mass.  336,  not  to  be  duplicity  for  a 
of  several  counts,  see  Declaration  and  i  plaintiff  in  an  action  on  an  indemnity 
Chitty  Plead.  (i6th  Am.  ed.)  424.  bond  to  set  forth  an  attachment  on  his 
1.  Steph.  Plead.  (9th  Am.  ed.)  251.  property  and  a  payment  in  discharge  of 
Thus,  where  defendant  pleaded  in  abate-  the  suit.  Nor  is  it  duplicity  in  trespr^ss 
ment  ten  different  outlawries  in  dis-  to  plead  as  to  a 'part  and  to  justify  as 
ability  of  the  plaintiff,  it  was  held  that  to  the  residue.  Parker  t),  Parker,  17 
the  plea  was  bad,  because  07te  outlawrj'^  Pick.  (Mass.)  236.  A  declaration  in 
would  have  sufficed  to  disable  the  plain-  ejectment  is  good  though  there  is  only 
tiff.     Trevelian    v.    Seccomb,  Carth.  8.  a  single  count  for  distinct  parcels  of 


The  reporter  in  this  case  seems  to  im- 
ply that  duplicity  is  generally  no  objec- 
tion to  a  plea  in  abatement.  *'This," 
says  Mr.  Stephen  (App.,  note  [53]  ), 
"is  not  la\v."    See  Bac.  Ab.  Abatement 


land.  Hotchkiss  v,  Butler,  18  Conn. 
287.  Nor  is  it  duplicity  to  pray  judg- 
ment for  certain  sums  and  interest 
thereon.  Starr  v.  Henshaw,  i  Root 
(Conn;)  242.  See  also  Darrow  f.  Lang- 


(P.).     F'or  other  examples  of  duplicity,'    don,  20  Conn.  28S;  Richmond  etc.  Turn 


see  Smith  v,  Dixon,  7  Ad.  &  El.  i; 
Rawlinson  v.  Shand,  5  M.  &  W.  468; 
Cheaseley  v,  Barnes,  10  East  73;  Wat- 
riss  V.  Pierce,  36  N.  H.  236;  Tebbets 
V.  Tilton,  24  N.  H.  120;  Downer  v. 
Rowell,  26  Vt.  397;  Hulme  r.  Muggle- 
ston,  3  M.  &  W.  31;  Brooks  v.  Stuart,  9 
Ad.  &  EU  854;  Faulkner  v.  Chevell,  5 
Ad.  &  El.  213;  Butcher  r.  Stewart,  9 
M.  &  W.  405;  Stephens  v.  Underwood, 

4  Bing.   N.  C.  655;  Deacon  x\  Stodhart, 

5  Bing.  N.  C.  594;  Pursford  v.  Peck, 
9  M.  &  W.  196;  Tubbs  V.  Caswell,  8 
Wend.  (N.  Y.)  129.  Thus,  a  plea  will 
be  double  which  denies  the  authority 
of  A  to  release,  and  the  fact  that  the 
release  was  made.  Nichols  v.  Arnold, 
8  Pick.  (Mass.)  172.  See  McConnell 
V.  Stettimus,  7  111.  707.  So  where  de- 
fendant pleaded  to  an  action  on  a  note 


pike  Co.  V.  Rife,  2  Ind.  316;  Common 

wealth  V.  Curtis,  11  Pick.  (Mass.)  134; 

and     Sturdivant     v.    Smith,    29    Me. 

387. 

2.  Robinson  f.  Rayley,  i  Burrow  316; 

Jackson   x\  Rundlet,    i    Woodb.  &  M. 

(U.  S.)   381;  Harker  v.  Brink,  24  N.J. 

L.  333;  Patcher  v.  Sprague,  2   Johns. 

(N.  Y.)  462;  Tucker  v,  Ladd,  7  Cow. 

(N.   Y.)   450;  Strong  v.  Smith,  3  Cai. 

(N.  Y.)  160;  Beckley  -v.  Moore,  i  Mc- 

Cord  (S.  Car.)  464;  Potter  f.  Titcomb, 

10   Me.  53;   Waddams   v.   Burnham,  1 

Tyler    (Vt.)    233;  Bank    v.    Hinton,  i 

Dev.  (N.  Car.)  397;  Torrey  v.  Field,  10 

Vt.  353;  Dent  V,  Coleman,  10  Smed.  & 

M.  (Miss.)   %i\  Calhoun  v,  Wright,  4 

111.  74;  Holland  v.  Kibbc,  16  111.  133; 

Stewardson    v.    White,   3   Har.  &   M. 

(Md.)  455. 
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will  matter  which  is  mere  surplusage  and  which  is  wiholly  imma- 
terial suffice  to  make  a  pleading  double.*  But  matter'which 
amounts  to  a  second  claim  or  answer  will  operate  to  make  a  plead- 
ing double  notwithstanding  that  it  is  ill  pleaded.*  And  a  plead. 
ing  which  contains,  several  answers  will  be  double  even  if  only  one 
is  sustainable."  The  question  is  not  one  of  substance,  but  of  form. 
It  follows  that  duplicity  is  a  fault  which  can  be  taken  advantage 
of  only  on  special  demurrer.*  A  pleader  is  not  bound  to  demur 
for  duplicity:  he  may  answer  both  the  material  parts  of  the 
plea.* 


C,  501;  De 
Bernhardi*  v.  Spalding,  Uav.  &  M.  43; 
Betinison  I..  Thelwell.  7  M.  &   W.  t,\i\ 

Paimer   v.   Gooden,  8   M.   &    W.  ((90;  v.  Smiih,  lo'Crau.  ("Va.)  J55:  60  Am 

Brogden   i^.   Marrioit,   3   Bing.   N.  C.  Dec,  333;   ArmBtrotig  i'.  Webster,   30 

^73;  Rowle«  V.  LuBij,  1,  Ring.  418.  111.  333;  Franey  v.  True,  j6  III.   184; 

1.  Steph.   Plead.  (9th  Am.   ed.)  359.  Little  i'.  Perkins,  3  N.  H.  469;  Onion  v. 

Countess  of   Northumberlands'   Case.  Clark,  18  V't.  363;  Green  i>.   Sevmour, 

;  Reps.  98  a,  Executors  of  Greenliffe's  la  A.  (Vt.l  106;   Phillips  v,  WiUeson, 

Case,  Dyer.  41  b;   Lord   v.  Tyler,  14  1  Brev.  |S.  Car.)  477. 

Pick.  (Mass.)  1561    Dunning  r.  Owen,  Therefore,  where  special  demurrers 

14  Mass.   157 ;  Perry  v.  Marsh,  15  Ala.  are  abolished,  and   their   place  is  not 

ijg;  Elmingerf,  Drew,4  McLean  (U.  supplied     by    a    substitute,    duplicity 

>.)   38S:   Stewardson  r.  White,  3   Har.  ceases  to  be  a  vice.     It  may  remain  as 

&  M.  (Md.)  455.  There  is  a  dictum  of  a  blemish  to  the   pleading  in  theory; 

DoDDRlDCE,   j„   that   B   plea  may  be  but  the  rule  against  it  is  a  law  without  ' 

louble  although  only  one  of  the  mat-  a  sanction.     See  Bryan  v.  Buford,  7   J, 

ers  is  material.     Calfe  r.  Nevil,  Poph.  J.  Marsh.  (Ky.)  335 ;   King  v.  Howard, 

[86.     And  see  Vaughan  i^  Everts,  40  i  Gush,   (Mass.)   137;   Coyle  *.  BalU- 

Vx.  516,     But  such  a  view  is  contrary  more  etc,  R.  Go.,  11  W.  Va.  94. 

o  the  weight  of  authority.  Except  in  tlilatory  pleas  duplicity  is 

S.  Steph.  Plead.  (9th   Am,  ed.)  359;  no  objection  to  a  pleadiug  in  Alabama. 

Bac.  Ab.'Pleas  etc.    (K.  3);    Bleke  f.  Cannon  p.  Lindsey,8s  Ala.  198 ;  Ewing 

3rove,    I    Sid.  175.      The  reason   for  v.  Shaw,  83  Ala.  333.     In  California  a 

hese   rules  is  obvious.     The  pleader's  demurrer  cannot  reach  two  or  more 

idversary  is  not  permitted  to  plead  to  causes  of  action   improperly  joined  in 

in  immaterial  point :  therefore  it  is  not  one  count.    Frazer  v.  Oakdale  Lumber 

possible    in    the    first  case    that    two  etc.  Co.,  73  Cat.  187. 

ssue-i  will   be   presented  to   the  jury.  8.  I   ChiUy   Plead,   (ifith   Am.  ed.) 

rhe    mischief  aimed    at  by   the   rule  559-   Mr.  CHiTTYcites  Insupport  of  his 

tgainst  duplicity   is  removed  and  the  assertion  ttiat  the  pleader  who  does  not 

rule  falls.     But   where   there  are  two  demur  must  answer  both  matters,  the 

inswers,  the   mischief  may  result,  not-  cases    of   Bolton    v.   Cannon,    i    Vent, 

urithatanding  one    is   ill  pleaded  ;   for  371*    Eyre  i>.  Shelley,  6  M.  &  W,  174; 

there  is  nothing  to  prevent  the  adver-  Reynolds  v.   Blackburn,  7  Ad.  &   El. 

>ary   from  waiving  the  defect  in  form  161.    That  the  pleader  may   take  issue 

ind  joining  both  issues  to  the  jury.  on  one  of  the  matters  only  Is  decided 

8.  Wright  7'.  Watu,  3   Q^  B,  94,  Per  in   Gould  v.   Ray,  13  Wend.  (N.   Y,) 

Patteson,  ].  633. 

4.  Humphreys  v.  Bethily,  a    Vent.  BffMtof  Dtmbl*  nMOBSaplloatlOB  d» 

198;  Saunders  r,  Crawley,  i  Rolle  II3-,  Injuria, — The  question  has  never  been 

A.nonymous,  3  Salk.  108;  Seymour  r.  satisfactorily    settled    whether   or   not 

Mitchell,  3   Root  (Conn.)   145:  Smith  dt  injuria'tiWX   be   bad   for   duplicity 

[1.  Northrup,  I  Root  (Conn.)  387;  Otis  wheri   replied  to  a  double   plea.     The 

V.  Blake,  6  Mass.  336;   Stewardson  v.  court  in  same  cases  appears  to  assume 

White,  3  Har.  &  M,  (Md.)  455  ;  Martin  that  the  replication  it  double  In  such 

[>.  Ray,  I  Blackf.  (Ind.)  191 ;  Briggs  v.  a  case,  but  seems  to  decide  that  the  de- 
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I  b.  SEVERf  L  Pleas. — The  common  law  rule  restricting  the  de- 


1 


fendant  to  a  single  plea  in  bar  was  abrogated  by  the  statute  4  & 
5  Anne,  ch.  16,  §  §  4  and  5,*  which  permits  the  defendant  (and  the 
plaintiff's  in  replevin),  with  leave  of  court,  to  plead  as  many 
/several  matters  as  he  shall  think  necessary  for  his  defense.  The 
grounds  of  defense  must  be  substantially  different,  but  it  is  no 
objection  that  they  appear  mutually  contradictory  and  inconsist- 
ent.* Thus  in  trespass  not  guilty  may  be  pleaded  with  a  justifi- 
cation and  accord  and  satisfaction,  and  \nfancy,  a  release,  or  the 

fendant  cannot  take  advantage  of  the  plead  as  many  several   matters  thereto 

fault,  because  his  own  plea  is  responsi-  as  he  shall  think  necessary  for  his  de- 

ble  for  it.   Thus,  in  Reynolds  v.  Black-  fense  ;    provided   nevertheless,  that  if 

burn,  7  Ad.  &   El.  161,  cited  above  by  any  such  matter  shall,  upon  a  demur- 

Chitty,  Patteson,  J.,  says,    "You  at-  rer  joined,  be  judged  insufficient,  costs 

tempt  to  set  up  a  plea  which  you  allege  shall  be  given  ^t  the  discretion  of  the 

to  be  bad,  because,  as  you  contend,  the  court;  or  if  a  verdict  shall   be  found 

plaintiff  has  made  a  bad  replication.    If  upon  any  issue  in  the  said  cause  for  the 

your  plea  is  double  and  there  is  a  gen-  plaintiff  or  demandant,  costs  shall  be 

eral   replication,  you  cannot  take  ad-  also  given  in  like  manner;  unless  the 

vantage  of  your  plea  to  make  the  rep-  judge  w^ho  tried   the   said   issue  shall 

lication  iDfid."     And    Lord   Denman  certify  that  the  defendant  or  tenant,  or 

adds :    "The   replication   is  at  least  as  plaintiff   in  replevin,  had   a  probable 

good   as  the   plea."     In   other  words,  cause  to  plead  such  matter,  which  upon 

they  hold  that  the  defendant  is  estop-  the  issue  shall  be  found  against  hira. 

/<?a  from  finding  fault  with  the  repli-  Provided  also  that  nothing  in  this  act 

cation.     But  this  is  not  valid  reason-  shall  extend  to  any  writ,  declaration  or 
ing :  for,  as  duplicity  is  a  defect  in  form  '  suit  of  appeal  of  felony,  etc.,  or  to  anr 

only,  it  is  entirely  cured  by  pleading  writ,  bill,  action   or  information  upon 

over.     Yet  the  two  answers  remain  in  ««j /rwn/ statute." 

/V«r/,  and  the  general   replication  puts  2.  1    Chitty    Plead.    (i6th    Am.  ed.) 

them    both   in    issue.     Accordingly,  it  588;  Tidd's  Prac.  (9th  ed.)  656;  Gordan 

has  been  decided  in  some  cases  that  ^tf  v,    Peirce,     11     Me.    213;     Watriss    t?. 

injuria  will  beheld  bad  in  such  a  case,  Pierce,  36  N.  H.  236;  Mott  v.  Burnett, 

as  the  mischief  aimed  at  by  the  rule  2  E.   D.   Smith    (N.  Y.)  52;  Kellogg  t'. 

would  otherwise  be  allowed  to  remain.  Baker,  15  Ab.  Pr.  (N.  Y.)   2S6;  Peters 

It  is  submitted, however,  that  the  deci-  v.  Ulmer,  74  Pa.  St.  402. 

sion  in   Reynolds  t^.  Blackburn,  7  Ad.  Under  codes  of  procedure  several  de- 

&  El.  161  is  correct,  but  that  the  rea-  fenses   and   counter-claims  may  be  set 

son  there  given  is  erroneous.     Duplic-  forth    by    answer.        See    supra,  this 

ity  is  a  fault  in   the  frame  of  the  plea^  title.  Pleading  Under   Codcs^  and  the 

andean  never  occur  iv  here  the  pleader  following  cases:  Otis  v.  Ross,  8  How. 

uses   one   of   the  general  forms  pre-  Pr.   (N.    Y.)   193;    Willet    v.   Ins.  Co., 

scribed  by  the  common   law.     It  is  be-  !2    Bosw.    (N.    Y.)    679;    Longworthy 

lieved  thttt  no  one  ever  objected  to  the  t'.    Knapp,   4   Abb.   Pr.   (N.  Y.)   115; 

general  issue  because  the  declaration  IloUcnbeck    v.  Clow,  9    How.  Pr.  (N. 

might  have  been  demurred  to  for  de-  Y.)  289;  Blake  v.  Eldred,  18  How.  Pr. 

plicity.    Yet  the  replication  de  injuria  ^N.  Y.)  340;  Boyce  v.  Brown.  7  Barb, 

is  simply  a  general  issue  permitted  to  (N.  Y.)  80. 

the  plaintiff.  The  same  principles  ap-  The  same  result  is  accomplished  un- 
ply  in  each  case;  and  the  explanation  der  the  less  radical  practice  acts  by  en- 
offered  above  is  conceived  to  be  cor-  larging  the  scope  of  the  general  issue, 
rect,  although  it  has  not  been  ad-  See  supra,  this  title.  Pleading  Under 
vanced  before.  Codes^  and  remarks  of  Chap- 
1.  The  text  of  the  ♦portion  of  the  man,  J.,  in  Montague  v,  Boston 
statute  in  question  is  as  follows :  "It  etc.  Iron  Works,  97  Mass.  503.  See 
shall  be  lawful  for  any  defendant  or  also  Wheaton  v.  Nelson,  11  Gra/ 
tenant  in  any  action  or  suit,  or  for  any  (Mass.)  15;  Payson  v.  Macomber,  3 
flaintiff  in  replevin,  in  any  court  of  Allen  (Mass.)  69;  Granite  State  Bank 
rscord^with  the  leave  of  the  courts  to  v,  Otis,  53  Me.  i ^3. 
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;tatute  of  limitations  may  be  joined  with  non-assumpsit,^  B 
he  permission  to  plead  several  pleas  is  within  the  discretion 
he  court,  and  if  the  proposed  pleas  are  dearly  repugnant  ai 
vould  create  unjust  delay  the  permission  will  be  refused  or  t 
■ule  to  plead  will  be  rescinded.*  The  statutory  permission  a 
>lies  only  to  courts  of  record,  and  double  pleading  in  a  county 
(ther  inferior  [English]  court  is  bad  by  the  common  law." 
It  is  a  general  rule  that  one  plea  cannot  be  taken  advantage 

0  help  or  destroy  another  ;*  nor  is  one  plea  evidence  for  tl 
)lainti&  of  facts  disputed  by  the  defendant  In  another.*  It  m; 
)e  said  that  each  plea  and  subsequent  pleading  constitutes  a  d 
inct  record,  the  declaration  being  common  to  all ;  and  it  is 
ule  that  a  demurrer,  in  opening  the  record,  opens  only  th 
iranch  which  it  terminates.* 

The  practice  of  inserting  several  counts  in  the  declaration  ai 
he  permission  to  plead  several  pleas  having  been  grievous 
bused,  it  became  necessary  to  impose  restrictions  upon  tl 
ileaders,  and  this  was  done  in  England  by  Reg.  ;  of  Reg.  Ge 
i'A.  Term,  4  W.  IV.     This  rule  in  terms  prohibits  more  than  01 

1.  I   Chltty   Plckd.    (16th   Am.   ed.}  in  to  help  or  destroj  another,  but  eve 

S3:   Molt   r.   Burnett,  i   E.  D.  Smith  plea    mutt    stand    or    fall    by    Itsell 

N.   Y.)    sj;    Ormoby    v.   DouxlaB,   5  Willcs,  C.  J.,   in  Grills   v.    Manne 

)uer  (N.   Y.)  665;    Buhler  v.    Went-  Willes  378.     See  Harrington  v.   M» 

rorth,  17  Barb.  (N.  Y.)  649.  morris,  5  Taunt.  jjS;  Robertson  f .  M 

a.  I    Chlttj   Plead,    (16th  Am.   ed.)  Dougall,  4  Blng.  670.  See  also  Poll 

39*    Chittf   V.  Hume,,   13    East   155;  i^.  Earnest,  45  Ind.  416,  and    Ajrrault 

iully   V.   Bishop   of    Exeter,   5    Bing.  Chamberlain,  13  Barb.  (N.  Y.)  119. 

1;     Hammond    v.    Teague,    6    Bing.  S.  "It   is  well  settled  doctrine  in  o 

if].  court,    that    each    plea    and    plead  1 

Thu>   the    defendant    cannot    plead  itanda  on   Its  own  ground  and  Is  n 

am-assumfsii  or  non  est  factum  to  the  affected  hy  any  other  plea,  and  the  i 

'hole   declaration  and  a  lender  as  to  missions  made  in  pleading  one  plea. 

art.     Maclellan   v.   Howard,  4  T.  R.  found  in  one  set  of  pleadings,  canr 

94:   Fox  o.  Chandler,  I   BI.Rep.90,;;  be  used  as  cause  of  demurrer,  or  as  mi 

tnVins  V.  Edwards,  j  T.  R.  97;  Orgill  ter  of  evidence  in  issues  Joined  in  oth 

.  Kemshead,  4  Taunt.  \%a;  Jackson  v.  pleadings."   BELL,J..in  Barllettf.Pn 

itetson,   15   Mass.   54.     Nor  can   pay-  colt,   41    N.  H.  499,  cited  in   i   Chil 

lent  at   the  day  and  before  the  day  be  Plead.  [i6th  Am,  ed.)  5S9,  note(e).    S 

leaded   together.     Thayer  v.  Rogers,  also  Davies  v.  Penton,  6  B.  &  C.  1 

Johns.  CflS.  (N.  Y.)    151.     Nor   can  and    the    following     New    Hampah 

lie    defendant     plead      HOH-asmmfsit  cases:   Cilley  v.  Jenness,  a   N.  H.  t 

nd    the    atock-jobbing    act,    or    non-  Chapman  r.  Sloan,  i  N.  H.  464;  Kt: 

tiumfsit  end  alien  enemy.    Shaw  v,  ball  v.  Bellows,  13  N.  H.  68;  Buzzell 

Iverett,   i  B.    &    P,    iii\    Thyatt    is.  Sncll,  15  N.   H.   480;  Bump  v.   SmI 

roung,  1  D.  &  P.  ^^\  Truckenbrodt   v.  11  N.  H.  48;  Nye  v.   Spencer,  41   S 

>ajne,  11  East  106;    Shombeck   v.  De  37],     See  also  Swett  u.  Patrick,  11  A 

1  Cour,  10  Eaat  316.  See  also  Dow  181;  Alderman  is.  French,  i  Pi. 
'.  Epping,  4.3  N.  H.  71;;  Merry  «.  Gay,  (Mass.)  i;  11  Am.  Dec.   114;  Dodge 

Pick.   (Mass.)   iSS;'  Union   Bank  v.  McKay,  4  Ala.  346;  Moore  v.  Leie 

lidgeicy.  I  Har.  &  G.  (Md.)  324.    And  18  Ala.to6,  Clarke   v.   Holt.   16   A 

ee  instances  cited  in   I  Chitty   Plead.  3,s7:  Tommey   v.     Etlis,   41    Gp.    31 

37.  •  Ryan   v.   Mav,   14  111.   49;   Hunter 

I.  I   Chitty    Plead.    (i6lh    Am.  ed.)  Bflyeu,  w  IH-'j^?;  Weems  *.  Milfa 

87;   Chitty  V.  Dendy,  1  H.  &  W.  169.  3  Har.  k  G.  (Md.)  143. 

*.  It  1«  ''a  known  rule  and  never  con-         «.  Daviea  v.  Penton,  6  B.  &   C.   1 

roverted,  that  one  plea  cannot  be  taken  and  cases  cHed  in  preceding  note. 
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plea  stating  the  same  subject-matter  of  defense  and  varyjng  only 
in  statement.  Inconsistent  pleas  might,  however,  still  be  pleaded 
under  these  rules  if  they  supported  grounds  of  defense  that  were 
substantially  different.^ 

1.  I    Chitty   Plead.   (i6th    Am.    ed.)  ancc,  and  a  count  for  monej  had  and 

590;  Duere  v,  Triebner,  5  M.  &  S.  103,  received,  to  recover  back  the  premium 

where    BosANquET,    J.,    says;     "The  upon  a  contract  implied  by  law,  are  to 

word  'inconsistent'  was  studiously  kept  be  allowed. 

out   of   the   rules,  for   the   subject  was  Two  counts  on  the  same  charter-party 

discussed,   and   it   was  felt   that   there  are  not  to  be  allowed, 

might  be  cases  in  which  pleas  might  be  But    a    count    for     freight     upon   a 

inconsistent  with  each   other,  and  sus-  charter-party,  and  for  freight  pro  rata 

tain    substantially     different    defenses,  itineris  upon  a  contract  implied  by  law, 

The  object  had    in  view  was  to  prevent  are  to  be  allowed. 

the    same    defense     being    pleaded    in  Counts   upon  a   demise,  and  for  use 

diffennt forms.  and   occupation  of  the  same  land  for 

The  rules  relating  to  counts  and  pleas  the  same  time,  are  not  to  be  allowed. 

I                                     are    as    follows:  "Several   counts   shall  In   actions   of  tort   for   misfeasance, 

I                                    not  be  allowed,  unless  a  distinct  sub-  several   counts    for    the    same    injury 

j                                    ject-matter  of  complaint  is  intended  to  varying  the  description  of  it,  are  not  to 

I                                    oe  established  in  respect  of  each;  nor  be  allowed. 

!                                    shall   several     pleas,    or    avowries,    or  In  the   like  actions  for  nonfeasance 

j                                     recognizances  be  allowed,  unless  a  dis-  several     counts      founded    on    various 

j                                    tinct  ground  of  answer  or  defense  is  in-  statements  of  the  same  duty  are  not  to 

tended  to  be    established  in  respect  of  be  allowed. 

•                                   each.  Several    counts  in  trespass,  for  acts 

Therefore^  counts  founded  on  one  and  committed  at  the  same  time  and  place. 

;                                   the  same  principal  matter  of  complaint,  are  not  to  be  allowed.     Where  several 

,                                   but  varied  in  statement,  description,  or  debts   are    alleged    in   indebitatus    as- 

circumstances   only,   are  not  to  be  al-  sumpsit  to  be  due  in  respect  of  several 

^                                lowed:   ex, gr,  counts   founded  on   the  matters,  ex,  gr,  for  wages,  work  and 

same   contract,  described  in   one   us  a  labor   as  a   hired    servant,    work   and 

I                                   contract   without    a   condition,  and   in  labor  generally,  goods  sold  and  deliv- 

I                                   another  as  a  contract  with  a  condition,  ered,  goods  bargained  and  sold,  money 

■                                '  are   not  to  be   allowed;    for    they    are  lent,  money  paid,  money  had  and  re- 

I                                   founded  on  the  same  subject-matter  of  ceived,  and  the  like,  the  statement  of 

,                                   complaint,  and   are   only  variations  in  each     debt     is    to     be    considered    as 

,1                                   the   statement   of  one   and    the    same  amounting   to   a   several   count  within 

I                                    contract.  the  meaning  of  the   rule  which  forbids 

;                                       So  counts  for  not  giving,  or  deliver-  the  use   of  several   counts,  though  one 

I                                   ing,  or  accepting  a  bill  of  exchange  in  promise  to  pay  only  is  alleged,  in  con- 

\  '                                payment,  according  to  the  contract  of  sideration  of  all  the  debts. 

I                                  sale,  for  goods  sold  and  delivered,  and  Provided  that  a  count  for  money  due 

.  for  the  price  of  the  same  goods  to  be  on    an  account   stated   may  be  joined 

paid  in  money,  are  not  to  be  allowed.  with  any  other  count  for  a  money  de- 

i                                      So  counts  for  not  accepting  and  pay-  mand,  though  it  may  not   be  intended 

ing  for  goods  sold,  and  for  the  price  of  to  establish  a  distinct  subject-matter  of 

the  same  goods  as  bargained  and  sold,  complaint  in   respect  of  each   of  such 

are  not  to  be  allowed.  counts. 

But  counts  upon  a  bill  of  exchange  The  rule    which  forbids  the  use  of 
or  promissory   note,  and   for  the   con-  several  counts   is   not  to  be  considered 
sideration  of  the  bill  or  note,  in  goods,  as  precluding   the   plaintiff  from  alleg- 
money,  or  otherwise  are  to  be  consid-  ing   more   breaches    than   one,  of  the 
ered    as  founded  on    distinct    subject-  same  contract,  in  the  same  count, 
matters  of  complaint,  for  the  debt  and  Pleas,     avowries,    and    cognizance*, 
the  security'  are  different  contracts,  and  founded  on  one  and  the  same  principal 
such  counts  arc  to  be  allowed.  matter,   but   varied   in    statement,  de- 
Two  counts  upon  the  same  policy  of  scription,   or  circumstances   only  (and 
;j                                 insurance  are  not  to  be  allowed.  pleas  in  bar  in  replevin  are   within   the 
,                                    But  a  count  upon  a  policy  of  insur-  rule)  are  not  to  be  allowed. 
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3.  Curtainty. — The  facts  set  forth  in  pleading  must  be  allegec 
ivith  certainty.*    Certainty  Is  said  to  be  of  three  sorts :  ist,  certain 

B*.  gr.  pleu  ottelvil  ad  dUm.  and  uwd,  in  apparent  violation  of  tlie  pre 
)f  mIvH  foil  diem,  are  both  plea«  of  ceding  rule,  the  oppotite  partjr  (hall  bt 
>a<rment,  varied  In  tiie  circumstances'  at  liberty  to  apply  to  a  judge,  auggest 
>f  time  only,  and   are   not   to   be   ■!■     ing   thai   two   or  more  of  the   count* 

uwed,  pleaE.    avowries,  or    cognizancea.    an 

But  pleas  of  payment,  and  of  accord     founded  on  the  same  subject-matter  ol 


ifaction,  or  of  rele 
Inct,  and  are  not  to  be  allowed. 

But  pleas  of  payment  and  of  accord 
ind  satisfaction,  or  of  release,  are  dis- 
inct,  and  are  to  be  allowed. 

Picas  of  an  agreement  to  accept  these- 
lurity  ofA  B  In  discharge  of  the  plain- 
iffs  demand,  and  of  an  agreement  to 
iccept  the  security  of  C  D  for  the  like 
lurpose,  are  also  distinct,  and  are  to  be 
illowed. 

But  pleas  of  an  agreement  to  accept 
he  security  of  a  third  person  in  dis- 
harge  of  the  plaintiff's  demand,  and  of 
he  same  agreement,  describing  it  to  be 
in  aereemeni  to  forbear  for  a  time,  in 
onifderatlon  of  the  same  security,  are 
lot  distinct,  for  they  are  only  varia- 
ions  in  the  statement  of  one  and  Ihe 
ame  agreement,  whether  more  or  less 
atensive,  in  consideration  of  the  same 
ecurity,  and  not  to  be  allowed. 

respass    quart!   claiiiam  fregi: 


iplaint,  or  ground  of  a 
fense,  for  an  order  that  all   the  counts 

be  stricken  out  upon  which  ht 
shall  indorse  upon  the  lummona 
or  state  in  his  order,  as  tl>e  cast 
may  be,  that  he  is  so'  satisfied*  anc 
shall  also  specify  the  counts,  pleas 
avowries,  or  cognizance!  mentioned  in 
such   application,  which   shall    be    al- 

Upon  the  trial,  where  there  Is  more 
than  one  count,  plea,  avowry,  or  cog- 
nizance upon  the  record,  and  the  party 
pleading  fails  to  establish  a  distinct 
subject-matter  of  complaint  in  respect 
of  eacit  count,  or  some  distinct  ground 
of  answer  or  defense  in  respect  of  each 
plea  avowry,  or  cognizance,  a  verdict 
and  judgment  shall  pass  against  him 
upon  each  count,  plea,  avowry,  or  cog- 
nizance, which  he  shall  have  so  failed 
itablish,  and   he  shall   be  liable   to 


ilcas  of  soil   and   freehold   of  the  de-  the  other  party  for  all  costs  occasioned 

endant,  in  the  tecut  in  quo.  >nd  of  the  by  such  count,  plea,  avowry,  or  cognl- 

lefendant's  right  to  an  casement  there,  zance,  Including  those  of  the   evidence 

ileas  of  right  and  of  waj,  of  common  at  well  as  those  of  the  pleadlns^;  and 

if  pasture,  of  common  of  turbary,  and  further,  in  all  cases  in  which  an  appM- 


n  of  estovers,  are    distlnc 
ind  are  to  be  allowed. 

fiut  pleas  of  right  of  common  at  i 
imes  of  the  year,  and  of  such  right 
lartlcular  times,  or  in  a  quatiRed  ma 
ler.  are  not  to  be  allowed. 

So    pleas  of  ■  right  of  way  over  tl 
oc»s  in  quo.  varying  the  termini  or  the     alh 
lurposei.  are  not  to  be  allowed. 

Avowries  for  distress  for  re 
or  distress  damage  feasant, 
)e  allowed.  ■ 

But  avowries  for  distress  for  rent 
'•Tying  (he  smount  of  rent  reserved, 
ir  the  time*  at  which  the  rent  is  pay- 
ible,  are  not  to  be  allowed. 

The  examples  in  this  and  other 
>laces  specified,  are  given  as  some  In- 
lancei  only  of  the  application  of  the 
-ulei  to  which  they  relate,  but  the  prin- 
ciples contained  in  the  rule  are  not  to 
>e  considered  as  restricted  by  the  ei- 
implcs  specified. 

Where  more   than  one  count,  pli 


r  cc^niza 


cation  to  a  judge  has  been  made  under 
the  preceding  rule,  any  count,  plea, 
avowry,  or  cognizance,  allowed  as 
aforesaid,  upon  the  ground  that  some 
distinct  subject-matter  of  complaint 
was  bona  fidt  intended  to  be  established 
at  the  trial,  in  respect  of  each  count  so 
i,  if  the  court  or  judge  before 
the  trial  Is  had  shall  be  o< 
and  opinion  that  no  such  distinct  iubject- 
;  to  matter  of  complaint  was  bona  fide  in- 
tended  to  be  established  in  respect  ol 
each  count  so  allowed,  orno  such  distinci 
ground  of  answer  or  defense  in  respect 
of  each  plea,  avowrr,  or  cognizance  to 
allowed,  and  shall '  so  certify  before 
Rnal  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the 
issue  or  Issues  upon  which  he  suc- 
ceeds, arising  out  of  any  count,  plea. 
avowry,  or  cognizances  with  respect 
to  which  the  judge  shall  so  cer- 
tify." 

1.  Com.  Dig.  Pleader,  ch.  17;  Steph. 
t  shall  have  been     Plead.   (9th    Am.  ed.)    333;   1    Chilly 
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ty  to  a  common  intent ;  2dly,  to  a  certain  intent  in  general ;  3dly, 
to  a  certain  intent  in  every  particular.*  A  pleading  is  certain  to 
a  common  intent  when  the  language  used  can  be  made  to  have 
more  than  one  meaning  only  by  argument  or  inference.*  This  is 
certainty  of  the  lowest  degree,  but  it  suffices  in  a  plea  in  bar.* 
^  The  courts  are  sharp  sighted  to  discover  a  reasonable  intendment 
in  the  construction  of  a  pleading,  and  in  favor  of  such  an  intend- 
ment even  strict  grammatical  construction  will  not  always  be  re- 
garded.^ Certain  intent  in  general  is  said  to  characterize  a  plead- 
ing when  upon  the  facts  which  appear,  as  distinguished  from 
'  possible  or  conceivable  facts,  it  can  have  but  a  single  meaning.^ 
Certainty  of  this  degree  is  required  in  indictments,  declarations, 
replications,  and  in  returns  to  writs  of  mandamus.®  Certain  intent  in 
every  particular  is  that  which  precludes  all  argument,  inference  or 
presumption  against  the  party  pleading.''  It  is  required  in  the 
case  of  estoppels,®  and  in  pleas  not  favored  by  the  law,  such  as 
the  plea  of  alien  enemy.®  Although  certainty  is  required  in  all 
pleadings,  yet  it  is  not   necessary  to  state  that  which  is  merely 

« 

Plead.  (i6th  Am.  ed.)  256.     This   term  Stewart.  Plow.  102;  Cooper  v.  Monke, 

signifies  a  clear  and  distinct  statement  Willes  52;   Hamond  v.  Dod,  Cro.  Car. 

of  the  facts  which  constitute  the  cause  5;  Poynter  r.  Pointer,' Cro.  Car.  194; 

of  action   or  ground  of  defense,  so  that  Jacobs  v.  Nelson,  3  Taunt.  423;  Innes 

they  may  be  understood  by  the  party  v.  Colquhoun,  7  Bing.  265.     See  Har- 

who   is  to   answer  them,  by    the  jury  low  r.  W^ right,  Cro.  Car.  105. 
who  are  to  ascertain  the  truth   of  the         4.  Steph.  Plead.  (9th    Am.  ed.)  3S0, 

allegations,  and  by    the  court  who  are  note  (c);   Spyer  v,  Thelw^all,  2  Cr.  H. 

to    give   judgment.     Rex     v.     Home,  &   R.  692;  Rex  v.  Wright,  i   A.  &  E. 

Cowp.  682.  448;   Debenham   v.  Chambers,  3  M.  & 

1.  Co.      Litt.     303;       Dovaston     v.  W.  128;    Dellevene  v.  Percer,  7  M.  & 

Payne,  2  H.  Bl.  530.     In  this  case  Mr.  W.  439.  i 


Justice  Buller,  after  adopting  the 
classification,  remarks,  "I  remember  to 
have   heard     Mr.    Justice     Ashton 


5.  Spencer  v.  Southwick,  9  Johns. 
(N.  Y.)  317;  Fuller  v.  Hampton,  5 
Conn.  423.     So  where  codes  of  proced- 


treat  these  distinctions  as  a  jargon  of  ure  give  relief  against  indefiniteness 
words  without  meaning.  They  have,  upon  motion,  it  is  held  that  the  indefi- 
however,  long  been   made,  and    ought     niteness   contemplated    by  the   code  is 

that  which  appears  on  the  face  of  the 
pleading,  and  not  that  arising  from  ex- 
trinsic facts.  Todd  xk  Minneapolis  etc. 
R.  Co.,  37  Minn.  358. 

6.  I  Chittv  Plead.  (i6th  Am.  ed.)  2^8. 

7.  I  Chitty  Plead.  (i6th  Am.  ed.) 
258.  It  is  that  technical  accuracy 
which  is  not  liable  to  the  most  subtle 
and  scrupulous  objection,  so  that  it  is 
not  merely  a  rule  of  construction  but 
of  addition;  for  when  this  certainty  is 
necessary,  the  party  must  not  only 
state  the  facts  of  his  case  in  the  most 
precise  way,  but  add  to  them  such  facts 
as  show  that  they  are  not  to  be  contro- 


not  altogether   to   be  departed    from. 
See  Rex  v.  Lyme  Regis,  Doug.  149. 

2.  When  words  are  used  which  will 
bear  a  natural  sense  and  also  an  arti- 
ficial one,  or  one  to  be  made  out  bv 
argument  or  inference,  the  natural 
sense  shall  prevail.  The  term  com- 
mon intent  suggests  a  rule  of  construe- 
tion,  and  not  of  addition;  common  in- 
tent cannot  add  to  a  sentence  words 
which  are  omitted.  Per  Buller,  J., 
Dovaston  v.  Payne,  2  H.  Bl.  ^30. 

8.  I  Chitty  t*lead.  (i6th  Am.  ed.) 
257;  Rex  V.  Home,  Cowp.  682;  Rock- 
feller  v.  Donnelly,  8  Cow.  (N.  Y.)  623; 
Oystead  v.  Shed.  12  Mass.  509;  Spencer    verted,  and,  as   it  were,  anticipate  the 


V.  Southwick,  9  Johns.  (N.  Y.)  314; 
Washburn  v,  Mosely,  22  Me.  160; 
Long's  Case,  5  Rep.  121  a;  Colthirst  v. 
Bejushin,    Plow.     26;    Fulmerston    v. 


case   of  his  adversary.     Lawes  Plead. 

54- 

8.  Dovaston  v.  Payne,  2  H.  Bl.  53a 

9.  Casseres  v.  Bell,  8  T.  R.  166. 
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matter  of  evidence.'  Nor  matter  of  which  the  court  will  take 
judicial  knowledge.*  Nor  matter  which  is  necessarily  implied,* 
or  which  the  law  will  presume.*  A  general  mode  of  pleading  is 
allowed  when  great  prolixity  is  thereby  avoided ;'  and  so  also 
when  the  allegation  on  the  other  side  must  reduce  the  matter  to 
certainty,"  And  it  is  a  general  rule  that  no  greater  particularity 
is  required  than  the  nature  of  the  thing  pleaded  will  conveniently 
admit.'  Less  particularity  is  required  when  the  facts  lie  more  in 
the  knowledge  of  (he  opposite  party  than  of  the  party  pleading,' 
and  less  particularity  is  requisite  in  the  statement  of  matter  of 
inducement  and  aggravation  than  in  the  main  allegations.*  With 
respect  to  acts  valid  at  common  law  but  regulated  as,  to  the  mode 
of  performance  by  statute,  it  is  sufficient  to  use  such  certainty  of 
allegation  as  was  sufficient  before  the  statute.^** 

a.  Time. — Pleadings  must  allege  the  time  at  which  traversable 
facts  occurred,"  but  time  need  not  be  alleged  to  matter  of  induce- 
ment or  aggravation.*"  And  the  statement  of  the  time  is  in  gen- 
eral  formal   merely  and  cannot  be  traversed. '"     Otherwise,  if  it 

1.  See  Steph.  Plead,  (gth.  Am.  ed.)  nanted  not  to  carry  on  the  bu«inesi  of 
ui.  TbU  •UtemAtit  and  those  whic&  rope  making  except  under  certain  con- 
immediately  follow  are  taken  from  thii  dltloni,  and  wa*  lued  for  breach  of  cov- 
aulhor'i  Uit  of  "subordinate  rules  tend'  enant.  The  declaration  was  held  suffi- 
ing  to  limit  or  restrain  the  degree  of  clent,  although  it  did  not  specify  the 
certainty."  See  alio  Dowman'i  Case,  persons  for  whom  it  was  alleged  defend- 
9  Reps.  9  b;  Eaton  v.  Southby,  WiUes  ant  made  the  rope.     The/  were   best 


131. 

% 
B.  ft  Aid.  343. 

».  VjrnIoT*s  Case,  8  Reps.  81,  b; 
Handford  v.  Palmer,  3  Brod,  U  BIng. 
3S9- 

«.  Wilson  V.  Hobdar,  4  M.  &  S.  i]«. 

5.  Co.  Lit.  J03  hi  Barton  v.  Webb, 
8  T.  R.  4Sg;  Grey  v.  Friar,  15  C^i  B. 
89.. 

e.  MlnU  v.  Bethll.  Cro.  Ella.  739. 
For  the  application  of  this  rule  to  the 
plea  of  performance  and  ima  damni- 
fiealus  in  an  action  on  a  bond,  see 
Steph.  Plead.  {9th  ed.)  858,  •/  seg. 

1.  Bac.  Ab.  Pleas,  etc.  B.  5,  5,  Wlm- 
bishT'.  Talbois,Plow.M;  Smith  i/.  Lon- 
don etc  R.  Co.,  7  C.  B.  78a.     Thus  In 


known  to  defendant  himself. 

9.  Co.  Litt.  303  a;  Bishop  of  Salis- 
bury's Case,  10  Reps.  59  b;  Com.  Dig. 
Pleader,  C.  31,  C.  43,  E.  10,  E.  18; 
Wctherell  v.  Clerkson,  11  Mod.  597; 
Chamberlain  v.  Greenfield,  3  WIU.  193; 
Alsope  V.  Sylwell,  Yelv.  17;  RIggs  v. 
Bullingham.  Cro.  Eliz.  715. 

10.  This  Is  the  last  of  the  propositions 
laid  down  by  Mk.  Stephen-.  He  ciles 
as  an  llluitration  the  familiar  case  of  a 
declaration  In  debt  for  rent  on  a  demise 
for  more  than  three  years.  In  this  case 
it  Is  not  necesiary  to  aver  that  the  lease 
was  in  writing,  although  the  Statute  of 
Frauds  requires  that  it  shall  he.  This 
rule  is  sometimes  eipreased  by  saying 

the  presumption  is  that  the  statute 


treipaas  for  breaking  the  plalntlfTs  has  been  complied  with:  If  it  hai 
close  with  beasts,  and  eating  his  peas,  a  been,  the  defendant  must  plead  the 
declaration  not  showing  the  quantity  of  statute  In  bar.  See  generally  Anon., 
peaa  eaten  was  held  sufBc lent,  because,  1  Salk.  519;  Birch  v.  Bellamy,  13 
quaintly  observed,  "nobody     Mod.  J40;  Chalie  v.  Belshaw,  6  Bing. 

—  "-- that  beasts  can     jig. 

etc..  B.  c.  c.  11.  Steph.  Plead.  (9th  Am.  ed.)  igt; 
Com,  Dig.  Pleader,  C.  19;  Halsey  v. 
r- ^__    jjp_  ^jg.  Denjjon  v 


eat."     Bac.  Ab.  Pl 

«.  Com.  Dig.  Pleader,  C.   .    , 
BradshaVs  Case,  9  Reps.  60b;  Rider  v.     Carpentt 
Smith,  3  T.   R.  766;  Derisley  v.  Cus-     "'  '      ' 
tance,  4  T.   R.   77;  A,   G.   f.   Meller, 
Hkrd.    459i  Denham   v.  Stephenson.  1 
Salk,  III;  Gale  v.  Read,  8  East  80.    In 
thU  laat  case  the  defendant  hod  cove- 


Richardson,  14  East  191;  Ring  v.  Rox- 
borough,  J  Tyr.  473. 

II.  Rex  -v.  Holland,  5  T.  R.  6ot. 

13.  Co.  Lit.  183  a;  Coke  u.  Blrt,  5 
Taunt,  76J.    But  It  is  generally  the  rule 
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forms  a  material  point  in  the  merits  of  the  case.'  The  omission 
'of  the  formal  allegation  of  time  is  cured  by  pleading  over,  on  gen- 
eral demurrer,  or  by  verdict.*  In  real  and  mixed  actions  only  the 
reign  of  the  sovereign  was  required  to  be  stated,  and  not  the  day 
month  and  year.* 

6.  Place,— The  place  at  which  traversable  facts  occurred  must 
be  alleged  with  certainty.*  The  place  thus  stated  is  called  the 
visne  or  venuf,  and  the  allegation  of  the  place  is  called  laying  the 
venue.  In  local  actions  the  venue  must  be  alleged  truly.*  In 
transitory  actions  the  allegation  is  merely  formal  and  may  be  laid 
with  a  videlicet.* 

(i)   Venue. — See  Venue. 

(2)  Videlicet. — See  Venue. 

c.  Quality,  Quantity  and  Value.— Pleadings  must  specify 
quality,  quantity  and  value.'^  This  rule  applies  both  in  actions  for 
injuries  to  goods  and  to  chattels,*  and  in  actions  brought  for  the 
recovery  of  real  estate.*  It  does  not  apply  in  debt  and  indebi- 
tatus assumpsity^  But  the  allegations  of  quantity  and  value  need 
not  in  general  be  proved  as  laid,*^  but  a  verdict  cannot  be  ob- 
tained for  a  larger  quantity  or  value  than  is  alleged.**  Allegations 
of  quality  must  be  strictly  proved.** 

d.  Pleading  Title.— Pleadings  must  show  title.**  The  mean- 
ing of  this  rule  is  that  the  title  necessary  to  support  the  party's 
case  must  be  alleged,  and  alleged  with  certainty  and  particular- 
ity.** And  the  title  alleged  must  be  proved  as  laid,  even  if  it  be 
set  forth  to  an  extent  greater  than  is  necessary.**  Where  a  party 

that  the  stJitetnent  of  time  in  such  cases  282  a.    See  App.  to  Steph.  Plead.  (9th 

should  be  laid  under  a  videlicet.    Oth-  Am.  ed.),  note   (60),  and   Moslyn  v. 

erwise  the  pleader  is  liable  to  be  held  to  Fabrigas,  Cowp.  176.    This  subject  is 

proof   of    the    time    alleged.  ^    But  it  fully  discussed  in  the    articles,  Jury, 

scarcely  needed  a  decision  to  establish  Vbnur,  Videlicrt,  Actions. 

the  rule  that  a  videlicet  cannot  make  t.  Steph.  Plead.  (9th  Am.  ed.)  296. 

that  immaterial  which  is  in  law  mate-  8.  Steph.  Plead.  (9th  Am.  ed.)  296. 

rial.    See  Steph.  PlelUI.  (9th  Am.  ed.)  •.  HarpuWs    Case,    11    Repa.    25  b; 

292,  note  (v)  and  cases  there  cited.  Knight  v.  Symns,  Carth.  204;  Andrews 

1.  Nightingale  v,  Wilcozon,  10  B.  &  v.  Whitehead,  13  East  102. 

C.  215;  Edge  V,  Straiford,  i  Cromp.  &  10.  Steph.  Plead,  (oth  Am.  ed.)  299 

J.  39X ;  11.  Crispin  v.  Williamson,  8  Taunt 

a.  Steph.  Plead.   (9th  Am.  ed.)  295,  107.    Here,  also,  the  practice  is  to  lay 

citing  Higgins   v.  Highfield,  13    East  the  allegation  under  a  videlicet.    For  a 
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8.  Com.  Die.  Pleader,  C.  19. 

4.  Steph.  rlead.  (9th  Am.  ed.)  270; 
Co.  Litt.  i2(;  a.  The  importance  of  this 
rule  in  early  times  is  obvious  if  regard 
be  had  to  the  fact  that  the  jurors  were 
witnesses,  and  that  the  sheriff  depended 
upon  the  allegations  on  the  record  for  learned  author, 
information  as  to  the  execution  of  the  16.  For  the  forms  appropriate  to  the 
▼enire.  See  Ilderton  v.  Ilderton,  2  H.  Bl.  different  estates  and  tenures,  see  2 
X45;  and  Gilb.  Hist  C.  P.  84.  Chitty  Plead. 

6.  Steph.  Plead.  (9th  Am.  ed.)  283.  16.  Cudlip  v,  Rundle,  Carth.  202;  Sir 

6.  Vin.  Ab.,  Trial   M.  f.;   Co.  Lit.    Francis  Leke's  Case,  Dyer  365,  pL  32 

570 


case  in  which  the  all^;atton  may  be  ma- 
terial, see  Rubery  v.  Stevens,  4  B.  & 
Ad.  241. 

18.  Steph.  Plead.  (9th  Am.  ed.)  299. 

18.  Steph.  Plead.  (9th  Am.  ed.)  300. 

14.  Steph.  I'lead.  (oth  Am.  ed.)  303. 
See  this  subject  lucidly  treated  by  that 
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akes  a  fee  simple  title  in  himself  or  in  another  whose  authority 
:  claims,  it  is  sufficient  to  aver  that  he  was  feised  in  his  demesne 

of  fee  •}  but  in  pleading  a  particular  estate  its  commencement 
ust  be  shown.*  A  party  who  claims  under  a  conveyance  must 
ite  its  nature,'  and  one  who  claims  as  heir  must  state  his  pedi- 
ee  and  show  how  he  is  heir.*  With  regard  to  the  avtount  of 
!e  which  must  be  shown,  it  is  in  general  sufficient  in  personal 
tions  to  allege  a  title  of  mere  possession."  But  in  replevin  the 
lintiff  must  show  a  general  or  special  property  in  the  chattels.* 

is  often  sufficient  to  plead  a  general  freehold  title.''  In  alleging 
Je  in  an  adversary  it  is  not  in  general  necessary  to  allege  it 
we  precisely  than  is  sufficient  to  show  a  liability  in  the  party 
arged.*  Accordingly,  in  such  a  case,  it  is  not  necessary  to  state 
:  commencement  of  a  particular  estate,*  nor  to  supplement 
:  allegation  of  heirship  by  showing  how  the  adversary  is  heir.*" 
t.  Exceptions  and  Provisos. — Where  the  plaintiff  declares 
on  a  statute  or  upon  an  instrument,  and  the  statute  or  instru- 
ct contains  a  saving  clause  on  which  the  defendant  intends  to 
y,  the  question  arises  whether  the  plaintiff  must  notice  the 
use  in  his  declaration  and  aver  that  his  adversary  is  not  within 
;  exception,  or  whether  he  can  omit  all  mention  of  it  and  leave 
IS  a  defense  to  be  pleaded  by  the  defendant.  The  rule  is  that  when  ' 
'Www  ^^w  cause  of  action  is  disclosed  by  the  statute  or  instru< 
:nt  notwithstanding  the  clause,  the  plaintiff  may  disregard  it.'* 
lis  is  the  case  when  the  exception  occurs  in  a  statute  or  clause 
asequent  to  the  statute  or  general  clause  on  which  the  plaintiff 
ies.'*  If,  on  the  other  hand,  it  appears  on  the  face  of  the  statute 

instrument  that  there  is  not  a  shadow  of  right  in  the 
Jntiff  unless  he  negatives  the  exception,  he  must  in  his  declara- 
n  show  that  his  adversary  is  not  within  it.'"     Thus  if  a  statute 

.  For  ihere  would  be  no  end  to  the  For  although, a  par^lg  bound  to  know 

in  if  the  pleader  were  required  to  the  particulars  of  his  own  title  it  ii 

;c  the  eitate  back  (o  its  creation.  otherwiie  with   respect  to  that  of  hia 

.  Co.   Lit.  J03  b;  Scilly  v.  Dallj,  i  adversarr.     Rider   v.    Smith,  3  T.  R, 

k.   ^61;    Bendy   v,   Stephenson,   10  766. 

n  6b.     This    rule    does    not    apply  ».  Blake  v.  Foster,  8  T.  R.  487. 

en  the  csUte  is  pleaded   merelj  by  10.  Denham  v.  Stephenson,  1  Salk. 

f  of  inducement.  Com.  Dig.  Pleader,  355. 

■9-  ch.  43;    Skevill  V.   Avery.  Cro.  11,  See  opinion   in  Commonwealth 

r.  138;  Lodge  II.  Frye,  Crojac.  ja.  v.  Hart,  11  Cuflh.  (Mass,)  13.^., 

.  Com.  Dig.  Pleader  E.  13.  E.  14.  n.  Spleres  v.  Parker,    i  T.  R.  141 ; 

.  The  omission  to  allege  heirship  [1  Rex  v.  jarvis,  i  East  643.     See  Minis  v. 

Lult  in  BUbsUnce;  the  failure  to  show  United  Stales,  ij  PeL  (U.  S.)  445- 

"*he  pleader  is  heir  Is  an   error  in  IJ.  Plowd.  Com,  410;  Steph.  Plead, 

n  only.     See  Heard   i'.  Baskerville,  (9th  Am,  ed.)  443. 

bart  33a.  "  If,"  says  LoRD  Tkntbrdkh,  in  V«- 

-  See  the  separate  article  on   each  vasour  r.Ormrod,  6  B.&C.430t''aaacf 

ion— as  Tregpass,  Trover,  Deti-  of  farliamtnt  or  a  frivate  instrameiil, 

■<^.  contain    in  it.  firat,  a  general  clause, 

.  See  tufra,  p.  539.  and  afterwards  a  separate  and  distinct 

■  Tov Otc ple^Qi li^rum  lemementum,  clause,  something  which  would  othcr- 
'"j/j"".  p.  S7^  "■  '■  "*'»e  be  included  in  it,  a  party  relying 

■  Steph,  Plead.  (9th  Am.  ed.)  311,     upon  the  general  clause.  In  pleading 
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creates  an  offense,  and  a  subsequent  section  recognizes  an  ex- 
ception, the  exception  need  not  be  noticed  by  the  party  prose- 
cuting.^ 

4.  Directness. — Pleadings  should  state /^r/j  only,  not  matters  of 
law ;  and  the  facts  must  be  alleged  with  directness,  not  by  way 
of  argument  or  inference  or  in  ambiguous  terms.* 

a.  Argumentativeness. — Although  the  pleader  should  avoid 
the  statement  of  conclusions  of  laWy  he  should  be  careful  testate 
conclusions  oi  fact.  And  the  rule  against  argumentativeness  ap- 
plies  not  only  to  the  frame  of  the  pleading  taken  by  itself,*  but 
also  to  the  form  of  the  pleading  when  regarded  as  an  answer  to 
another  pleading.*  It  is  argumentative  to  allege  that  a  piece  of 
cloth  was  found  upon  measuring  to  be  ten  yards  long,  when  the 
object  of  the  pleader  is  to  state  its  length.  The  averment  should 
be  that  it  was  ten  yards  in  length  and  was  so  found  upon  measur- 
ing.^ On  the  other  hand,  it  is  argumentative  to  seek  to  deny  lia- 
bility to  the  plaintiff  for  carrying  goods  away  by  alleging  that  the 
plaintiff  never  had  any  goods.®  So  also  it  is  generally  true  that 
two  affirmatives  do  not  make  a  good  issue;*'  for  unless  the  second 

may  set  out  that  clause  only,  without  it,  then  the  defense  must  be  speciallj 

noticing  the  separate  and  distinct  clause  pleaded,  or  maybe  given  in  evidence 

which  operates  as  an   exception.     But  under   the  general   issue,  according  to 

if  the  exception  itself  be  incorporated  circumstances."     Per  Baron  Alder- 

in  the  general  clause,  then  the  party  son,  in   Simpson  w  Ready,   I3  M.  & 

relying  upon  it  must  in  pleading  state  W.  740. 

it  with  the  exception ;  and  if  he  state  2.  Rex  x\  Home,  Cowp.  683;  Baynes 

it  as    containing  an    absolute    uncon-  v.  Brewster,  i  G.  &  D.  674;  Randall  p. 

ditional   stipulation,   without   noticing  Shropshire,  4  Mete.  (Ky.)  327;  Watriss 

the    exception,  it  will  be  a   variance,  v.  Pierce,  36   N.  H.  236;  Goshen  etc 

This  is  a  qiiddle  case.     Here  the  ex-  Turnpike  Co.  r.   Sears,  7  Conn.  92; 

ception  is  not  in   express  terms  intro-  Clark  v,  Lineberger,  44  Ind.  223;  Hale 

duced  into  the  reservation,  but  by  ref-  v.  Dennie,  4  Pick.  (Mass.)  503;  Fidler 

erence  only  to  some  subsequent  matter  v.  Delavan,  20  Wend.  (N.  Y.)  57.    See 

in  the  instrument.     The  words  are  *ex-  .1    Chitty  Plead.    (i6th   Am.  ed.)  236, 

cept  as  hereinafter  mentioned.'     The  note  (g),   citinjsr   statement    of  Lord 

rule  here  applies  verba  relata  inessevi-  Denman  in   Baynes  v.  Brewster,  i  G. 

dentur.      And  the  clause  thereinafter  &  D.  660 :  "  The   general  propositions 

mentioned  must  be  considered  as    an  necessary  to  the  case  of  a  party  should 

exception    in    the  general  clause,    by  be  stated  in  plain  terms,  and  not  left 

which  the  rent  is  reserved ;  and  then,  to  inference   from  particular   circum- 

according  to  the  rule  above  laid  down,  stances." 

the  plaintilT  ought  in  his  declaration  8.  Steph.  Plead.  (9th  Am.  ed.)  384. 

to  have  stated  the  reservation  and  the  4.  Steph.  Plead.  (9th  Am.  ed.)  3S6. 

exception.     Not  having  done  so,  I  am  5.  Ledesham  v.  Lubram,  Cro.  Eliz. 

of  opinion     that   the  variance   is    fa-  870.     This  case  is  a  good   example  of 

tal,   and   that  there  is  no  ground   for  the      excessive       technicality      which 

setting  aside  the  nonsuit."  brought  the  science  of   pleading  into 

1.  "There  is  a  manifest    difference  disfavor.     But  like  all   extreme  cases  it 

between   a  proviso  and  an  exception,  serves  the  purposes  of  illustration. 

If  an   exception  occurs  in  the  descrip-  6.  Doct.  PI.  4;  Dyer,  43  a,  cited  In 

tion  of  the  offense  in  the  statute,  the  Steph.    Plead.    (9th    Am.  ed.)   384.    In 

exception   must  be  negatived,  or  the  this  case  the  court  remarked,  "This  is  an 

party  will    not  be  brought  within  the  infallible  ar/y-ument  that   the  defendant 

description.      But,    if    the    exception  is    not   guilty,   and  yet  It  is  no  plea.' 

comes  by  way  of  proviso,  and  does  not  See   also    Wood    v.   Butts,    Cro.   Eli'- 

alter    the  offense,    but    merely  states  260. 

what  persons  are  to  take  advantage  of  7.  Steph  Plead.  (9th  Am.  ed.)  384. 
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is  incbnsistent  with  the  first  it  constitutes  no  answer ;  and  if  it  is 
inconsistent,  it  operates  as  a  denial  only  by  way  of  inference.* 
Nor  do  two  negatives  make  a  good  issue;  as  where  it  is  alleged 
that  the  defendant  requested  the  plaintiff  to  deliver  a  certain 
paper,  but  that  the  plaintiff  neglected  to  deliver  the  same,  and  the  . 
plaintiff  replies  that  kt  did  not  neglect  instead  of  averring  that  he 
did  deliver^ 

The  most  important  branch  of  this  rule  is  expressed  in  the  for- 
mula that  a  plea  which  amounts  to  the  general  issue  should  be  so 
pleaded.'  The  theoretical  objection  to  such  a  special  plea  is  that 
it  is  argumentative ;  the  practical  objection  is  that,  by  postpon- 
ing the  conclusion  to  the  country,  it  tends  to  proHxity  and  delay 
in  the  pleadings.*  It  is  a  rule  of  general,  although  not  of  univer- 
sal, application:  it  is  said  that  the  court  is  not  bound  to  enforce 
it,  and  may  in  Its  discretion  allow  a  special  plea  which  amounts 
to  the  general  issue,  "  if  it  involve  such  matter  of  law  as  might  be 
unfit  for  the  decision  of  a  jury."  '  As  th£  matter  lies  in  the  dis- 
cretion of  the  court,  it  was  formerly  the  practice  to  raise  the  ob- 
jection by  motion  ;■  but  subsequently  a  demurrer  was  used  for 
the  same  purpose  and  seems  to  have  supplanted  the  motion. 
There  is  an  important  difference  between  matter  which  may  be 


was  sci«ed  in  tail,  it  is  obviouGly  only  sibilitv  of  proving  the  allegations. 

by  the  application  lo  the  allegatlODB  of  a  negative   i>  not  Busceptible  of  proof, 

a  piece  of  legal  reasoning  that  we  di»-  the  affirmative  element  must  be  Intro- 

"  to  be  a  de-  duced  into  the  Issue  bjone  party  orthe 

-     -    "--  other. 

B.  Stepb.  Plead.  {9th   Am.   ed.)   418; 

ATKimianUtlTaiLMa    and   tba    SpMlAl  Holler  v.  Bush,  Salk.    194^   Warnear  V. 

Tri-raw*.— '-It  is  this  branch  ofthe  rule  Wainsford,  Hob.  127;  Birch  f.  Wilson, 

against    argumintaliveness    that    gave  i  Mod.  ivj;   Brind  t.  Dale,  1  M,  &.  W. 

rise  10  the  form  of  a  sfecial   traveru.  775;  ClemenU  r.  Flight,  16    M.    &    W. 

Where,  for  any  of  the  reasons  menUoned  4.1.     Bat  eee  Dewes  v.    Manhattan  Ins. 

in  a  preceding  part  of  this  work,  it  be.  Co.  34  N.J.  L.  144. 
comc«  cipedient  for  a  party  traversing        4,  Warner   v.   Walnsford,  Hob.  117. 

to   set   forth   new    affirmative    matter.  See   remarks  of  Mr.  Stephen    (9(h    ~ 

tending  to  eiplain  orqualifv  his  denial.  Am.  ed.)  410.    The  explanation  of  the 

he     is   allowed   to   do  so;  but  as  thii,  rule  should  seem  to  be  two-fold — aegiv- 

Btanding  alone,  will  render  his  pleading  en  at>ove  in  the  text.    It  is  hard  to  con- 

tsrgTimentativt.  he  is  required  to  add  to  reive  of  B  ca.ae  (a.'  Mr.  Stephen  does) 

hia    afGrmatlve   allegation   an    express  In  which  a  plea  amounts  (o  the  general 

denial,  which  is  held  to  cure  or  prevent  Issue  without  being   argumentative — or 

the  argumenUUvenCSs."      Steph.  Plead,  at  least  "inferrnlial." 
(9[ti  Am.  ed.)   386.     There   can  be  no        S.  Steph.  Plead.  (9th   Am.  ed.)  430; 

question  that  the  inducement  ofa  spe-  Birch  i>.    Wilson,  z  Mod.  174;  Carr  v. 

cJal  traverse,  standing  atone,  would  be  HinchiiHe,  4  B   &  C.  547,     Examples  of 

argumenUtive.  and    that   the  effect   of  such  pleas  in   the  action  of  trover  are 

VttKahsqutkocSA  to  render  the  traverse  numerous;  the  following  are  a  few  ot  the 

valid.     But  whether  it   be  the  oj/n:/ of  caaea    which    exhibit  them:  Ward    v. 

the  Inducement   to  explain  and  qualify  Blunt,     Cro.     Ella.    147;     Warner    if. 

the  advenary's  case,  as  Mr.  Stephen  Walnsford,  Hob.    117;    Aylesworth  v. 

thinks  it  Is.  Is  a  matter  discussed,  infra  Harrison,  Winch.  10;  King  v.  Rotham. 

ihis  title,  Sfedal  Traversi.  I  Freem.  39;  Whittelsey   v.  Wolcott,  1 

t.  Martin    v.    Smith.    6    East    55^;  Day  431. 
Steph.    Plead.    (9lh    Am.  ed.]   386.     It        «.  Ward  &  Blunt'a  Case,  t  Leon  178. 
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given  in  evidence  under  the  general  issue  and  matter  which 
amounts  to  the  general  issue.  Thus  in  assumpsit  a  release  may, 
by  laxity  of  practice,  be  given  in  evidence  under  non  assumpsit; 
but  it  is  clear  that  it  might  be  pleaded  specially  without  objec- 
tion.* 

b.  Ambiguity. — It  is  a  branch  of  the  rule  in  favor  of  direct- 
ness that  pleadings  must  not  be  ambiguous.*  When  a  pleading 
is  susceptible  of  two  meanings,  the  courts  will  adopt  that 
which  is  the  more  unfavorable  to  the  party  pleading.*  Thus,  if 
there  be  a  reasonable  doubt  as  to  whether  the  justification  alleged 
in  the  plea  extends  to  the  particular  acts  charged  in  the  declara- 
tion, the  doubt  will  be  resolved  in  favor  of  the  plaintiff.* 

The  subject  of  ambiguity  may  be  examined  under  the  several 
heads  of  Negative  Pregnant,  Affirmative  Pregnant,  Common  Bar, 
and  New  Assignment. 

(i)  Negative  Pregnant. — A  negative  pregnant  is  a  statement  of 
fact,  negative  in  form,  which  suggests  a  material  affirmative  state- 
ment of  different  significance.*  Thus  where,  to  a  declaration  in 
trespass,  the  defendant  pleaded  that  he  entered  by  license,  it  was  a 
negative  pregnant  for  the  plaintiff  to  reply  that  he  did  not  enter 
by  license.  It  was  ambiguous  and  doubtful  whether  the  plaintiff 
meant  to  deny  the  license  or  the  entry ;  he  might  traverse  either 


1.  See  also  Dewees  v,  Manhattan 
Ins.  Co.,  34  N.J.  L.  244. 

It  is  clear  that  the  decision  of  the 
question  whether  or  not  a  plea  in  a  given 
action  amounts  to  the  general  issue  de- 
pends upon  the  decision  of  the  prior 
question — what  is  the  scope  of  the  gen- 
eral issue  in  that  particular  action? 
This  subject  is  discussed,  supra^  un- 
der the  title,  General  Issue. 

2.  Steph.  Plead.  (9th  Am.  ed.)  378. 

8.  Bac.  Max.  Reg.  3;  Co.  Lit. 
303  b;  Purcell  v,  Bradly,  Yelv.  36; 
Rose  V.  Standen,  2  Mod.  295;  Dovas- 
ton  r.  Payne,  2  H.  Bl.  530;  Thornton  v. 
Adams,  5  M.  &  S.  38;  Lord  Hunting- 
tower  V,  Gardiner,  i  B.  &  C.  297; 
Howard  v,  Gosset,  xo  Q^  B.  359; 
Fletcher  v.  Pogson,  3  B.  &  C.  192; 
Ackroyd  v.  Smith,  10  C.B.  164;  Gold- 
ham  V.  Edwards,  18  C.  B.  389.  In  this 
latter  case  the  very  important  principle 
was  enunciated  that  there  is  no  distinc- 
tion in  the  mode  of  construing  a  plea 
whether  it  comes  before  the  court  on 
demurrer  or  on  motion  for  judgment 
non  obstantit  veredicto.  It  had  form- 
erly been  thought  that  ambiguity  was 
aided  by  pleading  over.  See  Steph. 
Plead.  (9th  Am.  ed.)  378,  note  (t). 

4.  Thus  in  Goodday  v.  Michell,  Cro. 
Eliz.  441,  where  trespass  was  brought 
for  breaking  down  two  gates  and  three 
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hedges,  the  defendant  pleaded  a  right 
of  way  over  the  land  in  question,  alleg- 
ing that  the  plaintiff  wrongfully  erected 
two  gates  and  three  hedges  to  obstruct 
the  right  of  way,  whereupon  he.  the  de- 
fendant, broke  down  those  gates  and 
hedges  as  he  lawfully  might.  Upon 
demurrer,  Walmsley,  J.,  remarked  that 
the  plaintiff  might  have  erected  four 
gates  and  six  hedges — one-half  of  each 
rightfully-  and  one-half  wrongfully — 
and  that  the  action  might  be  brought  to 
recover  for  the  tearing  down  of  those 
rightfully  erected.  Accordingly,  as 
there  was  nothing  to  show  that  the 
gates  and  hedges  mentioned  in  the  plea 
were  the  same  as  those  mentioned  in 
the  declaration,  the  word  *'*■  aforesaid"^ 
or  its  equivalent  being  omitted,  the 
court  unanimously  gave  judgment 
against  the  plea.  See  also  Com.  Dig. 
Pleader,  E.  5;  Manser's  Case,  2  Reps.  3. 
5.  "A  negative  allegation,  involving 
or  admitting  of  an  affirmative  implica- 
tion, or  at  least,  an  implication  of  some 
kind  favorable  to  the  adverse  party." 
Gould  Plead.  (5th  ed.)  295,  citing  Lit. 
Rep.  65;  Com.  Dig.  Pleader,  R.  5;  2 
Lill  Ab..  274;  Bac.  Abr.  Pleas,  etc.,  n. 
6.  It  was  said  by  the  ancient  writers 
to  be  a  negative  pregnant  with  an  af- 
firmative. Mr.  Stephen  says  it  is 
"such  a  form  of  negative  expression  as 
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separately,  but  not  both  together.*  But  if  the  affirmative  state> 
ment  with  which  the  negative  is  pregnant  is  an  immaterial  state* 
ment  no  ground  for  exception  arisesli* 

The  objection  to  a  negative  pregnant  must  be  taken  on  special 
demurrer,  since  the  various  statutes  of  jeofails.'  At  the  common 
law,  a  general  demurrer  was  sufFicient.  By  the  common  law,  a 
negative  pregnant  was  aided  by  a  verdict  in  which  the  finding 
showed  for  which  party  judgment  ought  to  be  given.*  But  by 
statute  a  negative  pregnant  is  aided  by  a  verdict  for  either  of  the 
parties.* 

(2)  A ffirmatrve  Pregnant. — An  affirmative  pregnant  isanaflirm* 
ative  allejation  implying  some  negative  in  favor  of  the  adverse 
party.*  Thus  where,  to  a  declaration  in  assumpsit,  the  defendant 
pleads  that  he  did  not  undertake  within  ten  years,  it  is  an  affirma- 
tive pregnant  to  reply  that  the  defendant  did  undertake  within  ten 
years.  For  there  is  here  an  implication  that  the  defendant  did 
not  undertake  within  the  statutory  period  of  six  years.'  The 
same  principles  apply  to  affirmatives  pregnant  as  to  negatives 
pregnant,  and  the  pleader's  proper  course  is  to  demur.* 

(3)  Common  Bar.* — Where  in  trespass  quare  clausum  /regit  the 
plaintiff  at  the  common  law  declared  generally  for  a  trespass  in 

n  affirma-  a  relea»e   ilnce  the  Istulng  of  the  writ 

See   Ap-  snd  the   ptaintlfT  traveries  that  he  re- 

pendix  to  Stephl  Plead,  note  (65].  leased  since  the  issuing  of'the  writ,  the 

1.  Myn  V.  Cole.  Cro.  Jac.  87.  "There-  verdict,  if  fcund   for  the  defendant,  will 

fore  t\e  law  refuseth   double  pleading,  entitle  him  to  judgment  and   will  cure 

and  negative  pregnant,  though  they  b«  the   negative;  but  If  found  for  plaintiff 

true,  because  thev  do  inveigle,  and   not  It   does   not  show   who   is   entitled   to 

settle  the  judgment  on  one  point."    Per  judgment;   for  the  affirmative  impllca. 

LuKU  HoBAKT,  SUde  t.    Drake,    Hob.  tion  of  release  before  Ike  dale  of  lie 

395.  writ  (which,  if  true,  is  a  complete  de- 

Where  A  brought  an  action  for  neg-  feme)     l«     still      undetermined.      Seb 

llgently    Iteeping   a  fire    whereby     hii  Gould  Plead   (i;th  ed.)  tt)"]. 

house  was   burnt,  B   pleaded   that  the  B.  31   Hen.  VIII,  ch.  30. 

house    was   not   burnt  by   defendant's  «.  Gould  Plead,  (jth  ed.)  jqt. 

negligence   in    keeping   the  fire.     The  T.  Blaekmore    v.    TIdderlev.    I    Ld. 

plea  was  held  bad,  as  having   two  in-  Raym.   id™;    Macfadien  v.  blivant,  6 

tendments — a  denial  of  the  burning  or  East  387.     It  Is  obvious  that  no  proper 

a  denial   of  the   negligence.     Y.  B.   18  Issue  could  be  joined  on  such  a  plea  for 

Hen.  Vl.  7.  reasons  suggested  in  the  case  of  a  nega- 

a    Gould  Plead.  (5th  ed.)  198.    Thus  live  pregnant.     If  the  verdict  were  for 

in  debt  for  labor  done  where  the  plain-  the  defendant  on  Issue  joined,  he  would 

tiff  alleged  that  the  defendant   retained  indeed  have  more  than  defended  hira- 

hlm  in  iuabandry,  and  the  defendant  self;  but   it  it  were  for  the  plaintiff  it 

pleaded    that   he  did    not    retain    the  would   still   be   doubtful    whether    his 

plaintiff  in  husbandry,  it  was  held  that  cause  of  action    were    barred   or  not. 

the  implication  of  a  different  retainer  The  plain  tiff  should  therefore  demur  to 

was   immaterial   and   not    a    technical  the  plea.     Quaere,  whether  he   might 

negative    pregnant,    for    proof  of  anv  not  treat  the  allegation  of  more  yean 

retainer  other  than  in  husbandry  would  than   six  in  the  defendant's  plea  as  sur- 

not  maintain  the  declaration,  Injt  would  plusage   and   replv  that   the  defendant 

be  a  variance.  did  undertake  and  premise   ■witki*  tiu 

I.  Bac.  Abr.  Abatement, etc..  B.  Pleas,  years. 

etc.,  I  5;  Gould  Plead,  (^th  ed.)  298,  a.  Gould  Plead,  (slh  ed.)  J99. 

4.  Thus  where  the  defendant  pleads  I.  Common  Bar  is  treated  of  In  thti 


BaqnUitM  «t  Ptoading 


PLEADING. 


^   In  OoncnL 


the  township  of  A,  the  defendant  might  plead  that  the  act  alleged 
occurred  in  B,  in  the  said  township  (B  being  a  place  either  real  or 
fictitious),  which  was  the  defendant*s  own  freehold.  This  plea  was 
called  the  common  bar,  and  its  effect  was  to  compel  the  plaintiff  to 
new-assign,  and  to  specify  without  ambiguity  or  indefiniteness  the 
place  in  which  the  alleged  trespass  occurred.  The  law  on  this 
point  is  summarized  by  Mr.  JUSTICE  Blackstone  in  the  opinion 
cited  in  the  note.^  . 


place  because  of  its  intimate  relation 
with  new-assignment — and  new-assign- 
ment seems  to  range  itself  under  the 
head  of  ambiguity,  as  it  is  made 
necessary  by  an  indefinite  or  ambiguous 
declaration.  The  division-line  is  by  no 
means  clear,  and  the  whole  topic  might 
be  treated  under  certainty, 

1.  This  lucid  opinion  is  printed  by 
Professor  Ames  in  a  note  on  page  234 
of  his  collection  of  "Cases  on  Plead- 
ing." Professor  Ames  there  says:  *'In 
Martin  v.  Kesterton,  3  Blackst.  1089, 
on  a  demurrer  to  a  declaration  in  tres- 
pass quare  clausum  fre^it^  containing 
neither  the  number,  names,  nor  any  de- 
scription of  the  closes,  Blackstone,  J., 
delivered  the  following  opinion:  I 
have  looked  into  this  matter  with  some 
attention.  And  I  conceive  that  an- 
ciently, upon  a  writ  of  quare  ciausum 
fregit^  the  plaintiff  might  (and  may 
still)  declare  either  generally,  for  break- 


23,  24,  that  If  the  plaintiff  named  the 
place  in  certain  by  his  count,  he  could 
not  afterwards  vary  from  it),  yet  in  15 
Edw.  IV  23,  it  was  held  by  Brian  and 
Littleton  that  it  was  mere  nugation  and 
surplusage  for  the  plaintiff  to  name  the 
close  in  his  declaration,  and  that  it 
should  not  put  the  defendant  out  of  his 
usual  course  of  pleading  the  common  bar 
and  giving  the  close  another  name ;  and 
an  amendment  (quite  contrary  to  what 
is  now  wished)  was-  directed  striking 
the  name  out  of  the  plaintiff's  declara- 
tion. AndBrook,  abridging  this  case 
(Travers  III),  draws  from  it  this  general 
rule,  "That  a  thing  put  in  declaration, 
which  is  not  usual,  shall  not  put  the  other 
party  out  of  his  common  course  of  plead- 
ing. And  the  same  is  laid  do\^n  as  law 
in  Hob.  16,  10  Jac.  I,  *'That  if  the  plain- 
tiffin  trespass  assigns  a  place,the  defend- 
ant may  plead  at  another  place  without 
traversmg  the  place  assigned  by  the 
ing  his  close  at  A,  or    might   name   the     plaintiff,and  then  the  plaintiff  may  take  a 


close  in  his  count,  as  for  breaking  and 
entering  his  close  called  Blackacre  in 
A,  or  might  otherwise  certainly  de- 
scribe the  same.  If  he  declared  gener- 
ally, and  the  defendant  pleaded  the 
general  issue,  the  plaintiff  might  give 
evidence  of  a  trespass  in  any  part 
of  the  township  of  A.  Heath  Maxims 
12.  So  that  for  the  advantage  of  the 
defendant,  and  to  enforce  the  plaintiff 
to  ascertain  the  place  exactly,  a  method 


new  assigment."  Catesby,  however,  21 
Edw.  IV  18,  held  the  contrary;  that  if 
the  plaintiff  names  the  place,  the  de- 
fendant shall  answer  to  the  place  as 
laid,  and  shall  not  give  it  another  name. 
At  length  Fairfax,  22  Edw.  IV  17,  lays 
down  the  rule  very  clearly,  and  recon- 
ciled the  whole  by  taking  this  difTer- 
ence:  "If  the  plaintiff  gives  a  name  by 
his  writ,  the  defendant  cannot  vary 
from    this    name.     But   if  the   writ  be 


was  devised  of  permitting  the  defendant     only  in  general, j^i/ar^  clausum  fregit, 
to  plead    what   is   called    the   common     and   the    plaintiff  gives  a  name  in  his 


bar,  that  is,  to  name  any  place,  as 
Bloomfield  (true  or  false  was  imma- 
terial), and  in  A  as  the  place  where 
the  supposed  trespass  happened,  and 
then  to  allege  that  such  place  so  named 
was  the  defendant's  own  freehold.  And, 


count,  this  shall  not  bind  the  defendant, 
but  he  may  give  the  plaintiff  another 
name,  and  change  the  name  he  has 
given.  But  if  the  name  be  in  the  writ 
and  also  in  the  count,  then  it  cannot  be 
varied    from.*'     That   is,  in   short,  that 


as  the  plaintiff  could  prove  no  trespass  upon  a  general  writ  the  plaintiff  ought 
in  Bloomfield,  this  drove  him  to  a  new  not  to  declare  specially;  and  if  he 
assignment    of    the    locus    in    quo,  by     does   the   special    name    is    surplusage 


naming  the  place  in  certain,  as  a  close 
called  Blackacre,  to  which  the  defend- 
ant was  now  to  plead  afresh.  And 
this  came  to  be  so  much  the  course  that 
(though  it  had  been  held  in  9  Edw.  IV 


And  so  it  was  understood,  5  Hen.  VII 
28;  Bro.  Trespass  277:  ^'Hoc  patet  that 
in  a  general  writ  of  trespass  the  defend- 
ant may  give  a  name,  but  the  plaintiff 
in  his  count  cannot  give  it  a  name." 

576 


PLEADING.  u  enmL 

(4)  Neu-  Assignment. — Whenever  the  defendant,  either  by  avail- 
ng  himself  of  the  common  bar  or  other  intentionally  evasive  plea,  or 
>y  a  bona  fide  misapprehension  of  the  declaration,  has  framed  a  plea 
n  reference  to  other  facts  than  those  which  the  plaintiff  has  in 
nind,  the  latter  must  new-assign — that  is,  set  forth  with  greater  ' 
iefiniteness  and  exactness  in  the  replication  the  cause  of  action 
vhich  has  already  been  set  forth  in  the  declaration.^  New  assign- 
nent,  having  for  its  object  to  set  the  defendant  right  in  regard  to 
he  meaning  of  the  declaration,  obviously  difTers  from  an  ordinary 
eplication  in  that  it  does  not  profess  to  reply  to  the  plea.'  It  is 
ather  a  new  and  itiore  specific  declaration.  And  this  is  the 
heory  upon  which  it  has  been  decided  that  a  new  assignment  does 


all,  or  could  not  to  imy  coiiclu-  wore  out;   and  the  l*at  of  these  general 

iTc  effect,  count  of  anj  clo«e  In  cer-  declaration!  which  I  have  leen  (till  the 

ain,  the  mode  of  declaring  generiU/,  preient]  Is  in  the  Common  Pleat  5  Geo. 

ileadlng  the  common  bar,  and  making  I.     Still,  however,  the  law  permits  the 

I  new  tutignment,  teem*  to  have  been  plaintiff  to  use  this  circultj  add  to  delajr 

iniTersallj  adopted.     See    Aston  505.  himself,  if  he  be  so  advised;   and  there- 

n  u   Etix.,  and  all  Coke's  Entiie*  of  fore  the   reporter  of  Elwis  and  Lomb, 

ZiK%  In  the  Common  Pleas,  for  In  the  H.  a  Ann.  In  the  King"*  Bench,  6  Mod. 

iroceedlngt  hj  bill  In  the  King's  Bench  1 10,  Is  ■  little  mistaken,  or  has  expressed 


hedecUratlonaarealt of aplacecertain.  himself  ambiguously  in  one  point,  b; 
Jut  M  this  practice  was  circuitous  and  supposing  the  rule  to  be  compulsory  on 
ull  of  delaj,  a  rule  wa«  made  In  the     the  plaintiff  Instead  of  optional.     If  we 


Pleas    about    the     time    of  read  may.  Instead  of  tin//,  whittle  rep- 

hiealh  Max.  13  (and  he  was  Chief  Jus-  resent*  the  court  to  have  said  will  be 

ice  in  Charles  the  First's  time),  for  the  perfectly  right.     "  Now  there  la  a  fixed 

icneSt  of  the  plaintiffs,  to  permit  them  course     established    In    the    Common 

o  declare  In  certain ;  which  was  after-  Pleat,  that  In  local  actions  the  ptalndff 

vtrds  engrafted  Into  the  code  of  rules,  shall  ascertain  the  place  In  hit  declara- 

^.  D,  i(k4,  and  Is  clearly  only  permit-  tlon,  to  preTent  such  general  pleas  and 

lire,  and    not    compulsory    upon   the  the  prolixity  of  a  new  aaalgnment;  and 

ilalntlEr.    "The    declaration    upon   an  the   defendant  It  conSned   to  the  place 

iriginal  or  bill   quart  eJaitium   frtgit,  ascertained  In  the  declaration."     Salk- 

nay  mention  the   place  certainly,  and  eld.   In   reporting   the   same   case,  453, 

10  prevent  the  use  and  necessity  of  the  states  the  manner   of  declarlne   to   be 

:ommon  bar  and  new  assignment,"  4  17;  '  still  optlonalln  the  plaintiff,     "In   tres- 

lut  when  the  plaintiff  has  so  declared,  pasi  qaare  clausam  /regit    In  D.  (1.  e., 

i  19,  It  peremptory  on   the  defendant,  without  naming  the  close).  If  the   de- 

■Ihat  the  common  bar  and  new  asBlgn-  fendant  plead  libernm  tenemfmtmm,  and 

■nent  be  forborne,  where  the  declara-  ittue  be  joined  thereon,  It  is  auffident 

:ion  contains  the  certainty  equivalent  for  the  defendant   to   show   any   close 

a  a  new  assignment."     And  (hat  It  was  that  is  his  freehold.     But  If  the  plaintiff 

lb  understood  at  the  time,  and  immedi-  gives  the  close  a  name,  he  must  prove  a 

itely  «ner,  and  appears  from  the  many  freehold  In  the   clote   named.     So   id- 

precedentt  to  be  met  with  In  the  many  judged  in  the  Common   Pleat,  and   the 

tiooks  of  general  declarations,  with  the  judgment  affirmed  in  the  King's  Bench 

common     bar     and     new    assignment,  on  a  writ  of  error." 
labsequent  to   1654.     As   in  Lilly  444,         1.  See   Steph.  Plead.  (9th   Am.  ed.) 

13  Car.  1,  Lutw.1301,  1371,  138s,  1390,  xiotlieq. 

1467,  from   36   Car.  H   to  9  Wm.  III.         >.  i  Chltty  Plead.  (16th  Am. ed.)  654. 

For  the  practiiers  could  not  be  Induced  For  other  authorities   on  new  assign- 

ill  at  once  to  depart  from  their  ancient  ment,  see  Com.  Dig.  Pleader,  3  H.  34; 
18  C.  of  L.— 37                        H7 
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not,  by  its  silence,  admit  the  truth  of  facts  alleged  in  the  plea,* 
As  the  new  assignment  is  a  restatement  of  the  declaration,  it  isob- 
vious  that  it  should  disclose  no  other  cause  of  action  than  that 
relied  upon  in  the  declaration ;  if  it  does  the  plaintiff  is  guilty  of 
departure  *  But  if  the  defendant  in  his  plea  answers  a  part  of 
the  declaration  and  mistakes  the  rest,  the  plaintiff  may  well  reply 
to  the  part  Avhich  the  defendant  has  hit  and  new-assign  as  to  the 
rest.*  If  the  defendant  justifies  and  proves  his  justification  but 
fails  to  answer  in  full  matter  of  aggravation  alleged  in  the  decla- 
ration the  plaintiff  cannot  obtain  damages  for  the  matter  un- 
answered unless  he  new-assigns*  Where  the  plaintiff  in  trespass 
quare  c/ausum /re^tt  mmcs  his  close  and  supports  his  allegation 
by  proof,  he  is  not  bound  to  new-assign,  although  the  defendant  has 
a  close  of  the  same  name  in  the  same  parish.^  New-assignment 
occurs  generally  in  the  action  of  trespass,  but  it  seems  to  be  al- 
lowed in  all  actions  in  which  the  form  of  the  declaration  makes 
the  reason  for  it  equally  applicable.®  In  cases  where  it  is  neces- 
sary,  successive  new-assignments  may  be  made.'' 

Steph.  Plead.  (9th  Am.  ed.)  220,  ei  seq.;  guilty  and  a  sufficient  justification,  and 

Gould   Plead.  (5th  ed.)  425;  Tidd    (9th  thereupon     the     plaintiff     replied   de 

ed.)  690.  injuria  to   the  justification  and  newly 

1.  Normanv.  Westcombe,  2  M.&  W.  assigned    acts     of    trespass  on    other 

360.     This  was  an  action  of  trespass  for  distinct    days.     The  court,  on  motion 

breaking   and    entering    the    plaintiflf'g  to  set  aside  a  verdict  in  favor  of  dcfend- 

house.     Plea,  a   justification  by  way  of  ant,  held   that   as    the   only   act  com- 

entry  to  distrain  goods  fraudulently  re-  plained  of  in  the  declaration  had  been 

moved  by  F,  the  defendant's  tenant,  and  adequately  answered  by  the  plea  there 

deposited  with  plaintiff.     New   assign-  could  be  no  new-assignment, 

ment  that  the  defendants  broke  and  en-  8.  Pretty  man    v.      Lawrence.    Cro. 

tered  upon  an  occasion  other  than   that  Eliz.  812. 

mentioned   in   the   plea.     To  the  new-  ^    Monprivatt  v.  Smith,  2  Camp.275. 

assignment  the  defendants   pleaded  the  ^^^  ^j^^^^  ^^^  ^^^^  alleged  in  thedecla- 

same  def^ense  as  before,  but  on  the  trial  ^^^.^^  constitute  distinct  trespasses  and 

they   fail  to  prove  that  F  was  their  ten-  ^^^  ^^^  ^^^^  ^^^^^^  ^^  aggravation,  and 

ant  or  that  rent  was  m  arrear.     It  wag  ^^^  defendant   pleads   not  guiltv,  there 

contended    that    as    these    facts    were  ^^^  plaintiff  can  recover  damages  for 

averred  in  the  original  plea,  they  stood  ^jj    without    new-assigning.    Bush  f. 

admitted    on    the    record   by  the  new-  p^^j^^     ^  g    j^  ^ 

assignment.     But     the  /^^^rt    decided  Crompton.    x   B.  &  C. 

that     an    ««fJf "J"^^"^  ^„*^^^ ,^^  489.     Here   the    defendant,    who   had 

operation.     "I.^,  «  "^J^^"  f^^^^^^^^^  pleaded    that  the    close    was  his  own 

isthesameasiftheplamtiffvveretosa}  ^  ^^^  ^^j,  ^^^  freehold,  ingeniousl)' ar- 

«I  do  not  choose,  and   never  mended  to  ^^  ^.^^^    S  ^^      ^  ^^^ 

go  for  that  trespass,  which  you  have  at-  K"'^"                                      .-^        X['  .u. 

tempted  to  justify."    Per.  Lord  Abin-  the   proof  to   his  own  close.    But  the 

ger!c.  B.  And  sL  Dand  v.  Kingscote,     court  ^Y''jLUon'"l?i6TH^^^^^^ 
/iM  ArWirVT-    Robertson  t;.  Gantlett,     am  clearly  of  opinion     BaidCmEFjis 


iertion  that  the  cause  of  action  referred  name  was  giv- 

to  in  the  plea  is  not  the  cause  of  action  laration,    the    defendant    should    have 

of  which  the  plaintiff  complains.  g  ven^  some  further  description  In  hi» 

«.  In  Taylor  i;.  Smith,  7  Taunt.  156.  P'^^-                                                        ^ 

trespass  was  brought  for  stopping  the  6.  Steph.  Plead.  (9th    Am.  cd.)  W^ 

plaintiflf '8  cattle  and  cart  on  the  17th  of  See  Batt  v.  Bradley,  Cro.  Jac.  M^- 

October.    The  defendant   pleaded  not  7.  Pugh  v.  Griffiths,  7  A.  &  £•  ozp 
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fi.  CopditBncy. — As  tt  is  required  that  neither  the  effect  of  a 
pleading  taken  alone  nor  its  e^ect  as  an  answer  to  a  prior  plea 
shall  be  left  to  deduction  or  inference,  so  tt  is  required  that  a 
pleading  be  consistent  with  itself  and  also  consistent  with  the 
other  pleadings  of  the  same  party.  When  a  pleading  is  incon- 
sistent with  itself  it  is  said  to  be  repugnant;  when  it  is  inconsistent 
with  the  prior  pleading  of  the  same  part/,  the  pleader  is  guilty  of 
departure. 

a.  Repugnancy. — Pleadings  must  not  be  insensible  nor  repug- 
nant.' If  the  repugnant  allegation  can  be  suppressed  so  that  the 
pleading  will  be  substantially  good  without  it,  then  it  may  be 
stricken  out  on  motion,  and  the  pleading  be  allowed  to  stand.* 
But  if  the  repugnancy  is,  as  it  were,  of  the  essence  of  the  pleading,, 
the  whole  will  be  declared  bad  on  special  demurrer,*  And  the 
pleading  will  be  bad  on  special  demurrer  if  the  excision  of  the 
inconsistency  would  leave  the  pleading  without  an  allegation  of 
time  or  other  material  matter.*  Such  a  pleading  is,  however,  in 
many  cases  aided  by  verdict.' 

b.  Departure. — A  departure  takes  place  when,  in  any  plead- 
ing, the  party  deserts  the  ground  that  he  took  in  his  last  ante- 
cedent pleading  and  resorts  to  another.*  Such  a  proceeding,  if 
permitted,  would  spin  out  the  record  and  be  productive  of  end- 
less prolixity.'     A  departure  may  be  either  from  fact  to  fact  or 

1.  Steph.  Plead.  (9th  Am.  ed.}  377.  fendant    became  Rcised   of  a   freeKold. 

S.  The  same  principle  applies  to  luch  Butt'i  Caae,  7  Reps.  15  ■. 

a   pleading   ai  to  one  which   contalni  4.  I    Chitty    Plead.  (i6th   Am.  ed.) 

immaterial  matter.     If  It  it  po»aiblc  to  355;  Gilb.  HUt  C.  P.  131. 

leparate  the  wheat  from  the  chaff,  the  B.  Glib.   Hlet.  C.   P.   iji.     And  tee 

court  will   not  lacriHce  the  good  with  Deniaon  v.  Richards,  14  Eaat  391, 

Ihe  bad.    The  maxim 'Wi7« /<ir  I'aiifiV*  «.  SteRh.  Plead.  (9th  Am.  ed.  )  410. 

»om    vitiatur"   appliei   to  luch  a   caw.  "A  departure  in  pleading  is  said  tr  *-  - 


See  tffra,  thij  title,  Materiality.  See  when  the  second  plea  containeth  n 
alto  Gilb.  Hltt.  C.  P.  131;  Rei  v.  ter  not  purtuant  lo  the  former.  1 
Sleveni,  j  East  155;  Co.  Lit.  303  b.  which   fortifieth   1 


S.  1  Chitt;  Plead.  ( i6th  Am.  cd.)  155;  therefore  it  is  called  decessus,  because 
\-om.  Dig.  Pleader,  C.  aj;  Wyat  f.  he  departeth  from  his  former  plea." 
Avland,  I  Satk.-3]4;  Nevll  v.  Soper,  Co.  Litt.  304  a.  "A  defiarture  in 
I  Salk.  113;  Butt's  Cafe,  7  Reps.  15  a;  pleading  Is  said  to  be  when  a  man 
Hutchinson  v.  Jackson,  3  LuL  1314;  quits  or  departs  from  one  defense 
Hart  i>.  Longiictd,  7  Mod.  148-,  Bjrass  which  he  hat  firtt  made  and  hai  re- 
■u.  Wjlie,  1  C.  M.  &  R.  68C;  Slblej  v.  course  to  another ;  it  is  when  the  sec- 
Brown,  4  Pick.  (Mast.)  137;  Barber  v.  ond  plea  doe*  not  contain  matter  put- 
Sunimert,  5  Blackf.  (Ind.)  339.  suant  to  his  first  plea,  and  which  doet 

In  Nevil   v.  Soper,  i    Salk.   113,  the  not  tupport  and  fortify  it"     Mr.Sait- 

plaintiff  declared    for  the   removal   of  obant  Williams,  In  3  Saund.84,  note 

limber  which  wa«    to  be  used   for   the  (ti). 

completion  of  a  house  then  latelj  built.        T.  3  Saund.  84  a,  note  (i);    Sleph. 

The  declaration  was  held  to  be   repug-  Plead.   (9th   Am.  ed.)  410.     And  tee 

nant;  for  it  Is  Idle  to  talk  of  completing  Dudlow   v.   Watchorn,   16     East    39; 

a  house  already  built  Winstone  v.  Linn,  i  B.  ft  C.  460  i  Rich- 

So  of  a  count  on  a  proraite  to  pay  a  ards'i'.  HodKes.i  Saund.  84;  Prince  v. 

»(!■;«(«  marviV  and  also  atpeclflc  sum  Brunatt,   i   Bing.  N.  C.   435;  Tolputt 

for  the  same   aerrlce.     Hart   v.    Long-  v.  Welts,  i    M.  &  S.   39,; ;   Fisher  v, 

field,  7  Mod.  148.    So  of  a  plea  that,  in  Plmbley,  11  East.  188;   Meyer  v.  H«- 

vlrtue  of  a  grant  out  of  a  term,  the  de-  worth,  8  A.  ft  E.  4J7 ;  Green  v.  Jaroea, 
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from  law  to  law:  an  illustration  of  the  latter  being  the  case  where  the 
declaration  is  founded  on  the  common  law  while  the  replication 
relies  on  special  custom  or  statute.^  But  it  is  no  departure  to  for- 
sake an  allegation  which  is  unmaterial^  Nor  is  matter  a  de- 
parture  which  explains  or  fortifies  the  declaration  or  plea.'  A 
departure  obviously  cannot  occur  before  the  replication,  but  it  may, 
of  course,  occur  in  that  or  in  any  subsequent  pleading.  And  it  is 
settled  law  that  a  departure,  wherever  it  occurs,  is  a  fault  in  sub- 

6  M.  &  W.  656;  Keay  v.  Goodwin,  16  In  Fisher  v.  Pimbley,   11  East  188, 

Mass.   I ;    Hapgood    v,   Houghton,   8  the  action   was  debt  on  a  bond  condi- 

*  Pick.  (Mass.)  451 ;  Haley  v.  McPher-  tioned  to  perform  an  award.    The  de- 
\                                    son,  3  Humph.  (Tenn.)   104;    Andrus  fendant  pleaded  110  award  made.    The 

v»   Waring,   20    Johns.   (N.   Y.)    160;  replication  set   out  an  award  in  part; 

Tarleton  r.  Wells,  2  N.  H.  308;    Mc-  and    the   rejoinder  set    out  the  entire 

I  Gavock  V,  Whitfield,  45   Miss.  452.  award — which  was  upon  its  face  illegal 

1  1.  I    Chitty  Plead.    (i6th   Am.  ed.)  as  being  contrary  to  the  terms  of  sub- 

J  675  ;  Co.  Litt.  304  a ;  Rex  v,  Larwood,  mission.     It  was  held  to  be  no  depart- 

j  Carth.  306.  ure:  for  the  rejoinder  did  but  emphasize 

I  2.  Thus*  in   Gledstane  v,  Hewitt,  i  the  plea  that  no  award  was  made^no 

;  '•  Cr.  &  J.  565.  X   Tyr.  450,   detinue  was  award,  that   is^ which  had  any  proper 

brought  on  bailment  of  a  promissory  legal    existence.     Per    Lord    Ellen- 

'  note   to    be   redelivered    on     request,  borough,   C.  J.     Quaere  of  the  doc* 

The  defendant  set  up  a  defense  byway  trine  of  this  case.     It  should  st-cm  that 

of  pledge,  and  the  replication  averred  the  defendant  should  have  pleaded  his 

1  a  tender  of  the   amount  of   the  loan,  defense   in  bar  at  the  first.     Compare 

The  question  was  whether  the  admis-  Richards    v.    Hodges,    2     Saund.   83. 

'  ,  sion  of  the  special  bailment  in  the  rep-  This  was  debt  on  a  bond  conditioned 

lication  was  a  departure  from  the  alle-  to   save    the    plaintiff   harmless.    The 

gation  of  general  bailment  in  the  dec-  plea  was  that  the  plaintiff  had  not  been 

*  laration.     It  was  held  to  be  no  depart-  damnified.    The  replication  specified  a 

ure,   as  the  statement  of  bailment  in  damnification.    The  defendant  rejoined 

detinue   is    formal    merely,   and    not  that  he  had  offered  to  bear  the  expense, 

traversable.    See  Lee  v,  Rogers,  i  Lev.  etc.,  that  the  plaintiff  refused,  and  that 

no.  the  damnification  was  of  the  plainliifs 

'                                         So  in  Legg  v.  Evans  and  Another,  6  own   wrong.     Yet  the  court  held  the 

M.  &  W.  36,  a  declaration  in  trover  al-  rejoinder  was  a  departure,  and  that  the 

'                                     leged  that  the  plaintiff  was  lawfully  defendant  should  have  pleaded  his  ^t- 

"po^stssed  as  of  his  o-wn  property,     The  fense  in  bar.     And   this    is   in   accord 

replication  disclosed  a  special  proper-  with  the  cases  of  Cossens  v.  Cossens, 

ty  by  way  of  lien.     This  was  held  to  Willes  25,  and   Cutler   v.  Southern,  i 

be  no  departure :  for  the  property  set  Saund.   xi6.     Here   the  decision  is,  in 

forth  in   the  replication  was  suflftcient  effect,  that  it  is  departure  to  deny  that 

^       to  support  the  action.  damage  in  fact  occurred  and  then  to  ad- 

8.  Countess   of   Arran   v,  Crispe,  I  mit  damage  in  fact  but  to  deny  damage 

'                                     Salk.  221 ;  Dye  v.  Leathersdale,  3  Wils.  in    law.     So   in   Fisher  v.   Pimbley  it 

'                    20;    Bagshawe   v,  Goward,   Cro.  Jac.  should  be  a  departure  to  deny  an  award 

148 ;    Darling  v.  Chapman,  14  Mass.  in  fact  and  subsequently  to   admit  an 

;                                     103.      Thus,   in    Owen    xk    Reynolds,  award  in  fact  and  to  deny  only  its  legal 

-                                     Fortesc.  341,  debt    was  brought  on  a  sufficiency.     Fisher  v.   Pimbley  is  fol- 

j                                     bond  to  indemnify  the  plaintiff  from  lowed,  however,  in  Young  v.  Beck,  i 

I                                     tonnage  due   to  J   S.     The  defendant  C.  M.  &  R.  448;   Hickes  v.  Crackwell, 

,                                      pleaded  non  damnificatus ;  the  plaintiff  3  M.  &  W.  72;  Gisboume  v.  Hart,  5  M. 

i                                     replied   that   J    S    distrained   for   the  &  W.  50,  and  in   Allen  v.  Watson,  61 

coals,  and  the  rejoinder  averred  that  Johns.  (N.  Y.)  205.  In  this  last  case, 
nothing  was  due  to  J  S  for  tonnage.  It  which  is  strikingly  similar  to  Fisher  r. 
was  held  to  be  no  departure;  for  if  Pimbley,  Spencer,  C.  J.,  says,  "I  con- 
nothing  was  due  there  could  have  been  fess  that  until  I  examined  the  case  of 
no  damage — at  least  according  to  the  Fisher  and  Pimbley,  my  imprcFsioni 
condition  of  the  bond.  were  that  the  rejoinder  was  a  depart- 
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stance,  cognizable  on  general  demurrer.*  A  dei 
mode  of  taking  advantage  of  a  departure.*  An 
instead  of  demurring,  takes  issue  on  a  pleading 
parture,  the  court  will  not  arrest  the  judgmeni 
given  against  him.* 

6.  T«ciluiioal  XeqnlntM. — Law,  as  a  scienc 
terminology,  and  remedial  law,  in  particular,  recc 
certain  formal  rules  which  look  toward  the  em 
rights  of  parties  in  an  orderly  way.  As  a  brand 
the  science  of  pleading  comprises  a  great  numbi 
the  wisdom  and  utility  of  which  have  in  many  case 
from  the  earliest  times  to  the  present  day. 

a.  Conformity  to  Precedent. — Pleadings 
the  known  and  ancient  forms  of  expression  as 
proved  precedents.*  This  rule  is  obviously  rath 
mandatory :  it  is  only  in  plain  cases  of  willful 
forms  that  a  pleading  faulty  in  this  respect  will  i 
a  passing  condemnation.  But  in  extreme  case 
on  demurrer,  reject  a  plea  which  departs  from  a 
and  useful  custom.' 

ture;  but  I  cannot  reilit  the  loUd  rea-  Andrut  u.  Wftrin 

•oning  of  the  judges  in  th»t  c^ie,  th«t  a  itio;  Spencer  v,  S 

TOid  award  I*   no  award,  and  that  ft  b  (N,  Y.)  359;  Brin 

not  InconiUtent  to  *ay  that  there  la  no  R.  Co.,  3  B.  ft  S.  4 

award,  and   afterward*  point   out  <n  a  v..  Rucker,   16    Ir 

Bubuquent  pleading,  facU  which  .con-  CblH;    Plead,    (t 


Poaaiblj  a  different  concluiion  would  670;  Lee  v.  Rajnc 

have  been  reached  had   the  court  ex-  3  Saund.  84  d. 

amlocd  Richard*  v.  Hodge*,  3   Saund.  «.  Steph.  Plead 

83.  Joy  V.  Simpion,  3  N.  H.  179  asierta  Com.  Dig.  Abntei 

a  doctrina  conIrai7  to  that  of  Fliher  v.  v.  Thomaa,  Plow. 

Plmblejr;   but    the  court    relle*    upon  i  H.  Bl,   i ;  Dowli 

Barlow  v.  Todd,  3  Johns,  (N.  Y.)  367,  373;  Rtxv.  Fraae; 

which   muit  be  conddered    a<   super-  v,  Clements,   j   B 

seded  bj   Allen  v.   Wat«on,  16  lonni.  object   of   having 

(N.    Y.)    305.       On     the     whole,    al-  forms   of   pteadin 

though    the    doctrine  of   Richards    v.  time  of  the  court 

Hodges  was  once  well  eitabliahed,  that  with  vain  and   usi 

caae   should   now  teem'to   have  been  to  the  meaning  o 

overruled.  Pollock,   C.   B., 

1.  I   Chlttj   Plead.   (i6th    Am.  ed.)  man,  13  M.  &  W. 

679;  Palmer  v, Stone, 3  Wili.96;Tarle-  B.  Thus  In  Dya 

ton   V.  Wells,  1  N.  H.  306,     It  iieems  Aid.  448,  the  detei 

reaMmable  to  bold   the   plaintiff  guilty  Statute  of  LI  mi  tal 

of  an  error  In  substance  if  he  forsaKca  was  natruilty  wit 

the  ground  of  recovery  taken   In   his  the  paMing  of  the 

declaration,  but   it  Is  not  so  clear  that  ent  case,"  said  Chi 

the  defendant  does  a  substantial  wrong  "the  Invariable  fc 

when  he  (hlfts  hia   ground  of  defense,  statute  to  an  actii 

The  defendant's  fault  would  setfm  to  be  wrong,    has    beet 

one  of  form  only— if  it  be  a  fault  at  all.  came  g/actiem  dh 

See   Com.   Dig.  Pleader,  F.   10,  and  i  sin  years,  elc,  an 

Saund.  117.  the  ad mlntst ratio: 

1  Kcay  V.  Goodwin,  16    Moso.    i;  ttsual  and  establli 
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b.  Commencements  and  Conclusions. — For  reasons  similar 
to  those  which  have  just  been  noted,  it  is  a  rule  of  the  common 
law  that  the  pleadings  shall  have  their  proper  formal  commence- 
ments and  conclusions.*  These  are  the  stereotyped  formulas 
with   which   the  pleadings  begin   and   end.*    A   defect  or  im- 


ing  should  be  observed."  A  demurrer 
to  the  plea  was  accordingly  sustained. 
C/".  the  language  of  Lord  Coke  ;  **Thc 
order  of  good  pleading  is  to  be  ob- 
served,  which,  being  inverted,  great 
prejudice  may  grow  to  the  party  tend- 
ing to  the  subversion  of  the  law.  Or* 
dine  flacitandi  servato  servatur  et 
jus,**    Co.  Lit.  303  a. 

"It  was  impossible"  says  Mr. 
Reeves  (vol.  3,  463),  "that  a  set  form 
of  expression  should  be  designed  for 
every  matter  that  might  become  the 
subject  of  a  declaration  or  plea.  But 
many  modes  and  circumstances  of 
properties  recurred  so  often  in  judicial 
inquiries  as  to  obtain  apt  and  stated 
forms  of  description  and  allegation, 
which  were  established  by  long  usage ; 
the  experience  of  them  having  shown 
them  preferable  to  all  others.  These, 
therefore,  were  adhered  to  by  pleaders, 
and  the  nicety  with  which  they  were 
conceived  is  a  strong  mark  of  the  re- 
finement and  curiosity  with  which 
this  part  of  our  law  was  cultivated." 

1.  Steph.  Plead.  (9th  Am.  ed.)  393 ; 
Co.  Lit.  303  b;  Com.  Dig.  Plead.  E. 
27»  28,  32,  33,  F.  4,  5,  G.  I ;  Bower  v. 
Cook,  5  Mod.  146. 

2.  The  following  summary  of  com- 
mencements and  conclusions  with  the 
remarks  upon  each  form  is  taken 
from  Stephen  on  Pleading  C9th  Am. 
ed.)  393,  et  seq,  A  plea  to  the  juris- 
diction has  usually  no  commencement 
of  the  kind  in  question.  Its  conclusion 
is  as  follows : 

the  said  defendant  prays  judg- 
ment, if  the  court  of  our  lord  the  king 
will  or  ought  to  have  further  cogniz- 
ance of  the  plea  aforesaid;  or  (in  some 
cases)  thus : 

the  said  defendant  prays  judg- 
ment if  he  ought  to  be  compelled  to 
answer  to  the  said  plea  here  in  court. 

A  plea  in  suspension  seems  also  to 
be  in  general  pleaded  without  formal 
commencement.     Its  conclusion  is  thus: 

the     said  defendant,  prays  that 

the  suit  may  remain  or  be  respited  with- 
out day  until,  etc. 

A  plea  in  abatement  is  also  usually 
pleaded  without  a  formal  commence- 
ment within  the  meaning  of  this  rule. 
The  conclusion  is  thus: 


In  case  of  plea  founded  on  ob- 
jection to  the  frame  of  the  original 
writ  (in  real  or  mixed)  on  the  decla- 
ration (in  personal)  actions:       « 

prays  judgment  of  the  said  writ 

(or  declaration),  and  that  the  same  maj 
be  quashed. 

In  case  of  plea  founded  on  the  dis- 
ability of  the  party: 

prays  judgment,  if  the  said  plain- 
tiff ought  to  be  answered  to  his  said  dec- 
laration. 

A  plea  in  bar  has  this  commencement: 

says  that  the  said  plaintiff  ought 

not  to  have  or  maintain  his  aforesaid 
action  against  him  the  said  defendant, 
because  he  says,  etc. 

This  formula  is  called  actio,  nen. 

The  conclusion  is: 

prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  afore- 
said action  against  him. 

A  replication  to  the  plea  to  the  juris- 
diction has  this  commencement: 

says,  that  notwithstanding  anj- 

thing  by  the  said  defendant  above  al- 
leged, the  court  of  our  lord  the  king 
here  ought  not  to  be  precluded  from 
having  further  cognizance  of  the  plea 
aforesaid,  because  he  says,  etc.;  or  this: 

^— Says  that  the  said  defendant  ought 
to  answer  to  the  said  plea  here  in  court, 
because  he  savs,  etc. 

And  this  conclusion: 

Wherefore   he   prays  judgment, 

that  the  court  here  may  take  cognizance 
of  the  plea  aforesaid,  and  that  the  said 
defendant  may  answer  over,  etc. 

A  replication  to  a  plea  in  suspension 
should  probably  have  this  commena- 
ment: 

says   that  notwithstanding  anj- 

thing  by  the  said  defendant  above  al- 
leged, the  suit  ought  not  to  stay  or  be 
respited  because,  he  says,  etc. 

And  this  conclusion : 

—Wherefore,  he  prays  judgment 
If  the  suit  ought  to  star  or  be  respited, 
and  that  the  said  defendant  may  an- 
swer over. 

A  replication  to  a  plea  In  abatement 
has  this  commencement:  Where  the 
plea  was  founded  on  objection  to  the 
declaration : 

says,  that  his  said  declaration  by 
reason    of  anything  in  the  said  plea 
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ropriety  in  respect  of  these  commencements  and  conclusions  is, 
1  general,  ground  for  demurrer.*  But  if  the  proper  judgment  is 
rayed  for  in  the  commencement  an  improper  prayer  in  the  con- 
iusion  is  immaterial.*  '  So  also  a  proper  prayer  in  conclusion  is 
aflicient  though  the  commencement  be  informal,* 
c.  Pleading  According  to  Legal  Effect.— Things  are  to 
e  pleaded  according  to  their  legal  eflect.*     This  rule   extends  to 

]eg«d,  ought  not  to  be  qnuhed ;  be-  reason-of  the  committing  of  the  Mtld 

luse  he  ujrB,  etc.  leveral  grievances,  to  be  adjudged  to 

Where  the  plea  was  founded  on  the  him. 

itabilitj  of  the  partj  :  And  In  alt  other  acfiom  the  repUca- 

uiys  that,  notwlthatandlng  anr-  tion.  In  like  manner,  concluded  with  a 

ling  in  the  Hid  plea  alleged,  he,  the  pra/er  of  judgment  for  dam'ages,   or 

lid  plaintiff,  ought  to  be  aniwered  to  other  appropriate  redresi,  according  to 

ii  (aid  declaration,  beotuie  he  laj*,  the  nature  of  the  action.  With  reipect 

ic.  to  pleadings  lubaequent  to  the  replica- 

The  cenclaiien  In  moit  casci  U  thui,  tion,  it  will  be  aufficlent  to  obierve  in 

1  the  former  Icind  of  plea ;  general,  that  thote  on  the  part  of  the 

Wherefore,  he  prajs  judgment,  defendant  commence  and  conclude  like 

ad  the  said  judgment  maj  be  adjudged  the  plea ;  thoieonthe  part  of  the  plain- 

ood,  and  that  the  laid  defendant  maj  tiff,  like  the  replication. 

asner  over,  etc.;  in  the  latter:  While  pleading!  have  thui,  in  gen- 

Wherefore  he   praja   judgment,  eral,  their  formal  cammencemtHU  and 

ad  that  said  defendant  maj  answer  cenclHitoni,  It  is  to  be  observed  there 

ver,  etc.  1«  an  exception  to  this  rule.  In  Uie  case 

A  replication  to  a  plea  In  bar  has  this  of  alt  such  pleadings  as  tender  iatm. 

immencement:  These,  instead  of  the  conclusions  vith 

sars,  that  by  reason  of  anTtblng  t  prayer  of  judgment,  *A'\a  the  above 

the  said  plea  alleged  he  ought  not  forms,conclude  (In  the  case  of  the  trial 

■  ■  ■'  ^  ■  ^  ■  hjiury)  totie-r<nintry;oTOtidiBeient 
mode  of  trial  be  proposed)  with  other 
appropriate  formulx.  Pleadings  which 
tender  issue  have,  however,  the  formal 

^Is  formula   is    commonly    called  rDnini«i>r«in«H/j,  unless  they  are  pleaded 

reriudi  non.                                            '  In  bar  or  maintenance  of  t'he  whole  ac- 

The  conclusion  was  thus ;  in  debt  ;  tion  generally ;  for  in  that  case  the  rule 

Wherefore   he  prays  judgment  of  court  dispenses  with  these  formulie 

nd  his  debt  aforesaid,  together  with 


in  of  the  detention  thereof,  to  be  ad-  Nowland    v.    Geddes,     i     East     634; 

idged  to  him.  Wilson  v.  Kemp,  a  M.  &  S,  549;  Le- 
In  coTvi.au/.-  Bret  r.  Paplllon,  4  East  ^oi ;  Weeks 
Wherefore  he   prays  judgment  v.  Peach,  i   SaiV.  179;  Powell  v.  Ful- 

nd  his  damages  bv  bim  sustained,  by  lerton,   a    B.   &    P.   410;     Com.    Dig. 

eason  of  the  said  breach  ol  covenant.  Pleader,  E.  Vj.     For  the  doctrine  that  a 

■i  be  adjudged  I0  him.  bad  conclusion  nulllfieB  the  plea  and,' 
In  Trcafaas:  in  certain  cases,  operates  as  a  dlscon- 
Wherefore,   he  prays  judgment,  tinuance,   see    BIsse    ti.    Ifarcourt,    3 

nd  his  dnmsges  by  him  Bustalned,  by  Mod.  iSi,  and  Weeks  v.  Peach,  i  Salk. 

eason  of  the  committing  of  said  tres-  179. 

ass,  to  be  adjudged  to  blm.  a.  Steph.  Plead,  (glh  Am.  ed.)  403. 
In  /rej^ajftfH/Aeraie;  In  assumpsit;  S.  Steph.  Plead.  (gthAm.ed.)  403, 
Wherefore  he  prays  judgment,        4.  Com.  Dig.  Pleader,  C.  37;  Steph. 

nd  his  damages  by  him  sustained,  by  Plead.   (9th  Am.  ed.)  389.    Thus  the 

eason  o(  the  not  performing   of  the  conveyance  by  a  joint  tenant  to    his 

aid  several  promises  and  undertakings  fellow    Is   pleaded   as   a   releaie;    the 

>be  adjudged  to  him.  grant  of  his  estate  by  tenant  for  life 
/»  trespass  on  tke  case — in  general;  to  reversioner  as  a  lurrendrr ;  ti  Icate 
Wherefore,  he  prays  judgment,  for  years  as  a  demise,  etc.      See  Steph. 

nd  bis  damages  by  him  sustained,  by  Plead.  t9th  Am,  ed.)  390. 


^otloni  Baied  Upon 


PLEADING. 


the  Pleadingi. 


4 


all  instruments  in  writing  and  to  all  contracts,  written  or  oral.i 
In  the  case  of  declarations  in  actions  for  words  an  exception  oc- 
curs, and  the  words  themselves,  being  the-  basis  of  the  action, 
must  be  set  forth. 

d.  Order  of  Pleas— See  supra,  p.  520,  n.  2. 

e.  Construction  of  Pleadings — See  Interpretation. 

VI  Motions  Based  Upon  the  Pleadinqb — 1.  In  Arrest  of  Judg- 
ment— See  Judgment. 
a.  Aider  by  Verdict — See  Amendment;  Verdict. 

2.  Non  Obstante  Veredicto— See  Judgment;  Verdict. 

3.  Repleader. — When  issue  has  been  joined  on  an  immaterial 
point  the  court  will  award  a  repleader  if  that  is  the  only  way  in 
which  substantial  justice  can  be  effected.*  The  effect  of  a  re- 
pleader is  to  cleanse  the  record  of  the  faulty  pleadings  and  those 
subsequent  to  it,. and  to  compel  the  parties  to  plead  anew.^  It  is 
said  to  be  an  act  of  the  court,  and,  as  such,  is  in  the  judge's  discre- 
tion. On  repleader  each  party  pays  his  own  costs,  because  it  is  a 
judgment  of  the  court  on  the  pleading.*  A  repleader  will  not  be 
granted  except  where  the  issue  fnust  be  immaterial.  If  it  may 
be  material  the  application  will  be  refused.^  Nor  will  a  repleader 
be  granted  to  the  party  who  made  the  first  substantial  fault  in 
the  pleading.®  Nor  where  technically  there  has  been  no  issue.'' 
Nor  where  the  pleading  traversed  discloses  facts  fatal  to  the  case 
of  the  party  pleading  it.®  In  such  a  case  if  the  party  in  default  is 
plaintiff  the  judgment  will  be  arrested  ;  if  he  is  defendant,  judg- 
ment will  be  given  non  obstante  veredicto.^  As  a  repleader  will 
be  granted  only  when  there  is  no  other  means  of  avoiding  injus- 


1.  Steph.  Plead.  (9th  Am.  ed.)  391 ;  pleader  is  awarded,  it  must  be  as  to 
Stwud  T'.  Ladj  Gerard,  i  Salk.  8.  both. 

2.  2  Saund.  3196;  Staple  v.  Heydon,  4.  Staple  v,  Hejdon,  6  Mod.  i. 

6  Mod.   I ;    Havens  v.  Bush,  2  Johns.  5.  Thus  in   trespass  for   taking    and 

(N.  Y.)388;  Gould  v.  Ray,  13  Wend,  impounding  cattle,  the  defendant  pleads 

(N.  Y.)  638;   Gerrish  r.  Train,  3  Pick,  title  to  the  place  where,  averring  that 

(Mass.)  124;  Eaton  v.  Stone,  7  Mass.  he  demised   the  same  to   W,  and  took 

312.      See  in   particular  Goodburne  v,  the  cattle  as  distress  for  rent  in  arrear. 

Bowman,  9  Bing.  667.                         *  The  plaintift  replies  that  the  cattle  were 

3.  Staple  V.  Heydon,  6  Mod.  i.  In  not  levant  and  couchant,  upon  which 
this  case  it  is  said  that  when  a  re-  they  go  to  issue  and  a  verdict  is  given 
pleader  is  awarded  the  amendment  for  the  plaintiff.  The  court  refused  to 
must  begin  when  the  plea  which  makes  order  a  repleader,  for  perhaps  the  de- 
the  issue  bad  begins  to  be  faulty ;  and  fendant  chased  the  cattle  upon  the  land 
therefore  if  one  makes  himself  a  bad  liable  to  the  distress  and  then  Icvancy 
title  to  his  declaration,  to  which  there  and  couchancy  is  material.  Kemp  v. 
is  a  bad  bar,  and  thereupon  a  bad  Crews,  i  Ld.  Raym,  167.  See  Clears 
replication,   on  which  there  is   issue,  v,  Stevens,  8  Taunt.  413. 

there  the  repleader  must  be  awarded  6.  Doogood   v.  Rose,  9    C.    B.    132; 

and  entered  on  record ;  and  the  plain-  Taylor  v.  Whitehead,  2  Dougl.  475. 

tilT  shall  declare  de  nox'o,  etc.     But  if  7.  This  was  the  case  in  Staples,  Haj- 

the  bar  be  good  or  the  plea  be  good,  don,  6  Mod.  i. 

and    the   replication    bad,     and   issue  .8.  Rex  v.  Philips,  i  Stra.  394. 

thereupon,   there   a  repleader  will  be  9.  Steph.  Plead.  (5th  ed.)   no.    Sec 

only  as  to  replication ;  but  if  bar  and  Witts  v,  Polehampton,  3  Salk.  305.    It 

replication   be   both   bad,    and    a    re-  is  to  be  recollected  that  the  motion  in 

5S4 


iTMFdi.  PLEASURE  CARRfAGE—i 

:ice,  it  would  seem  that  if  an  aggrieved  def 
lave  a  motion  in  arrest  of  judgment  and 
plaintiff  may  move  for  judgment  non  obst 
or  a  motion  for  a  repleader.  But  there  a 
n  which  the  remedy  by  motion  for  judgi 
:he  plaintiff,  and  that  is  the  case  where  t 
essed  the  cause  of  action,  not  expressly, 
udgment  non  obstante  will  not  be  grants 
nust  be.*  At  common  law  a  repleader,  v, 
Lwarded  before  verdict,  but  since  the  s 
hat  a  verdict  may  cure  informal  issues  a 
lot  granted  until  after  verdict*  And  w 
)leas  on  the  record  one  of  which  raises  an 
>leader  will  not  be  awarded  if  material  is: 
>thers.» 

FLSASITBB    CABEIAGE.— See    CaRRIA 
JlCVCLE,  vol.  2,  p.  191. 

PLEDOB  ABD  COLLATEBAL  8E0TTEITT.- 

'ol.  2,  p.  40;  Bills  and  Notes,  vol.  2, 
jALES,  vol.  3,  p.  324 ;   Mortgage,  vol. 

tfORTGAGE,  vol.  I,  p.  175. 

I.  Definition,  ^38.  i.  In 

II.  Mature  of  PleAgp,  589.  3.  Ci 

I.  In  General,  t^Aq.  3.  In 

a.  Difftrtnce   Between     PItdgt  h 

and  Mortgage,  590.  VII.  Pledj 

3,  Difference      Bmtaeen    Pltdgt  608. 

and  Sale.  591.  . 

III.  Contract  of  Pletlje,  595.  '■  " 
I.  In  General,  595.  ', 
1.  Delivtrv  and  Poisesiion,  ^<^^.  -,..-    ,„ 

IV.  Debt  or   ^ngagenient   Secured,  VIII.  Pled 

599;  ""^ 

a.  Recital  of  Collateral   Stcnr-  1.  /■ 

Hies  in  Principal  Nate.  603.  1.  St 

V.  Pledgor**  Title,  604.  {a 

VI.  Subject -Matter  of  the  Contrmct,  \b 

606, 

irrett  of  judgment  is  one  which  thede-  Is  an  Imma 

endant  alone  can  make.     The  motion  not  be  a  rC] 

or  judgment   non  abs/ante    is    usually  verdict?     -i 

nade  bj  the  plaintiff,  but  is  probablj  The  reason 

ppen  to  both  parties.  difference. i 

1.  Duke  of  Rutland  v.  Bagshawe,  19  the  statute 

:-.  J.  R.,  CL  B.  134-  by  the  coui 

9.  Staple  V.  Hajdon,  6  Mod.  i.  That  Mod.  i.     B 

he  statutes  of   jeofails  do  not  cure  im-  feet  an  Imn 

nattrial  issues  is  seen   from    Reed   t>.  see    anj    I< 

>anraon,  3  Mod.  140,  Atkitis,  ].,  dissen-  Saundf  rs  tl 

iente.      In   this  case    "Scroggs,   J.,  rial'' Is  a  n 

.sked,  merrilr,  if  debt  be  brought  upon  Saund.  319, 

,  bond,  and  the  defendant  plead   that  1.  Negcl< 

lobin  Hood  dwelt  In  a  wood,  and  the  S.  no ;  i  C 

ilaintiB  join  issue  that  he  did  not,  this  687,  note  (1 
585 


3-  Rtc*mrt»  U  Stcmrily,  667. 
<<i)  In  GMMtrml,  667. 
It)  SUctioM  of  Fundi,  667. 
(«j  SqU  mt  C»mmam  La-w,f:fA, 
<!}  In  G»*tral,(l^ 
(»)  OUiftUn      to     S«U, 
669. 

mmdDn 

mnl,  669.  I 

(4)  /feiict    a/   Timt  and  (e)  S< 

Plaa  9/  Salt,  670.  . 

fd)  Salt  UndtrPeiuerefSaU,    xiV.  Rifbti, 

ST'-  diMO 

(I)  /a  6M#ra/,  67a. 

(1}  Purckatt  by  tkt  PUd- 

jw,  673. 

(«}  ^/  Private  Salt, 

«73- 
<«}  ^f    i>«»/te    5ab, 
673- 
(«)  5aJ<r  la  Sanity  or   yndi- 


)  &JW  E/wb*-  SutuU,  675. 


'.  675- 
(3)  SmTflui Precfdi,6]6, 


If)  S, 

Or)  H 
4.  S.-.. 


I.  Se/« 
(a)/, 
(4)  Ji 


(3)  SmrflmPret 

nUfalSaU,&j6. 

(1}  /a  Central,  &j6.  f\   o 

(J)  Ratificaiiow,{f]b.  *''  * 

A.  PUigtd* Right    When  Phd-  .»    r 

jl,r  /j  rmSveml  er  Recemu  .  W,/" 

<i  Bankrupt,  677.  /!<  / 

ZIII.  Ricbti,   LfsbUities,  and  Rome-  )">  ' 

diea  of  Pleifpe  of   Nesodabla  (''  "^ 

InBtrumenN  After  Default,  678.  , 

I.  Jn  General.  678.  ' 

3,  Smit  on  Debt  Secured,  67S. 

(a)  /a  General,  678.  J 

(»  Defeneei  to  Suit,  680.  v 

3.  Reeoune  to  Security,  681.  , 

(d)  /a  ^a«r(i/,68t.  ^ 
(»)  Election  of  Funde,  681.  ' , 

(e)  Collection    of    CoUaUral,  ' 

68.. 

(0  /a  GeneraLG&l.  ^ 

(3)  Ai>il/    aai'    Z>«^r    <i»  .  ,   , 

Ce//«i,  68i.  J*',  *; 

(3)  DUigenca     in    Colleo-  t"'  ■■ 

tion,  683. 

(4)  Liability  for    Neglt- 


)  Suty  to  Demand  Pay;  .    V^  '' 

ii>«a<  and  Give  Jvo- 


(6)  '.ZJa/ji  lo  Enforce  Pay 

ment,  687. 
(7}   Collection  Before  Deit 
Secured  Due,  689. 
H)   CoMfromite.  fiSg. 
(a)  5«fa  0/  Collateral,  69a 


XV.  Rcdem] 
I.  Ri^. 


Mktan  tf  Pltdg*. 


PLEDGE. 


pledged  is  a  chose  in  action  the  term  "coUa 
most  commonly  applied  to  the  transactior 
name  has  worked  no  chai^  in  the  Uw 
a  pledge  is  called  the  pledgor,  he  w 
pledgee!* 

n.  V&TiFU  or  PuDei— 1.  In  OmiAnl.— A 
eral  characteristics  of  a  lien,  but  differs  fron 
of  a  pledge  has,  in  addition  to  the  right  of  ] 


DlatlncnlihMI  from  Antlabrsiii.  — See 
rIso  Antichkbsis,  vol.  [,  p.  6ii^ 

At  common  la«r  a  pledge  could  onljr 
be  made  of  personal  propertj,  but  by 
the  civil  law  a«  recognized  in  Louis- 
iana a  pledge  of  Immorable  propertj 
knoirn  as  "antichresis,"  Is  a!!owe±  Br 
the  law  of  that  Stale,  the  "antichresis'' 
must  be  reduced  to  writing.  The 
creditor  acquires  the  right  of  reaping 
the  fruit  and  all  other  revenues  of  the 
Immovable  given  in  pledge  on  condi- 
tion of  deducting  the  proceeds  from 
the  amount  of  his  claim.  In  the 
absence  ot  any  express  ontract  to  the 
contrary,  the  cred^tur  la  charged  with 
the  duly  of  paying  the  taxes,  and  an- 
nual charges  of  th:  property  pledged. 
He  Is  also  bound  to  repair  the  pledged 
estate.  The  failure  of  the  debtor  to 
make  frayment  at  the  i<tipulated  time 
does  not  vest  the  creditor  with  any 
right  of  property,  and  any  stipulation 
in  the  contract  to  that  effect  U  null. 
The  debtor  cannot  before  full  payment 
of  the  debt,  claim  the  enjoyment  of  the 
property  given  In  pledge,  bul  the 
creditor,  if  he  wishes  to  free  himself 
frotn  the  obligations  imposed  upon 
him  by  Ihe  contract,  may  himself  com- 
pel the  debtor  to  retake  possession  of 
the  property.  Livingston  v.  Story,  ii 
Pel.  (U.S.)  388. 

SutntoTT  PlaAit. — There  may  be  a 
statutory  pledge,  as  where  a  statute 
authorizing  the  issue  of  city  bonds  to 
assist  a  railroad,  order?  a  certain  num- 
ber of  shares  of  the  railroad's  stock  to 
be  forever  pledged  to  the  city  for  the 
redemption  of  Ihe  bonds.  U.  S.  v. 
New  Orleans,  98  U.  S.  381. 

1.  Mitchell  f.  RoberU,  17  Fed.  Rep. 
778. 

The  term  "collateral  security"  has  in 
recent  years  come  Into  general  use  to 
designate  a  pledge  of  ne{{otIabIe  paper, 
corporate  stocks,  or  other  incorporeal 
peisooalty,    aa    dUtinguUhed    from    a 


pledge  or  CO 
Flexes,  k  I 
In  a  broai 
Is  one,  aide  I 
to,  the  first,  I 

Co.  V.  Snitt: 

We   find 

■ecurlty"  ui 

Ing  betweei 
mortgage,  o 

them  to  a  dl 
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ITfttnre  of  Pledge. 


PLEDGE. 


Fladf*  uA  Xflrtfftgt. 


power   of  sale.*      A    pledge   is  something    less    than  a  mort- 
gage.* 

2.  Difference  Between  Pledge  and  Hortgage.-^A  contract  of  pledge 
need  not  be  in  writing  ;*  it  depends  for  its  validity  on  delivery 
and  possession  of  the  subject-matter,*  and  only  a  special  prop, 
erty,  not  the  title,*  passes,  in  all  of  which  it  differs  from  a  chattel 


II 


■I 

.1 


Cready  v.  Haslock,  3  Tenn.  Ch.  13; 
Thorns  V,  Southard,  2  Dana  (Ky.) 
475;  Shaw  V.  Wilshire,  65  Me.  4S5; 
Doak  V,  State  Bank,  6  Ired.  (N.  Car.) 
309;  -Mathews  v. '  Rutherford,  7  La. 
Ann.  225. 

Tennessee  St.  1831,  ch.  90,  requiring  a 
writing  proved  and  registered  to  make 
a  valid  sale  or  mortgage  of  a  slave 
does  not  apply  to  a  pledge.  Arendale 
V,  Morgan,  5  Sneed  (Tenn.)  703. 

In  order  to  make  a  pledge  effective 
as  to  third  persons  in  Louisiana^  it 
need  not  be  recorded,  if  the  object 
thereof,  comes  into  the  actual  posses- 
sion of  the  pledgee  before  any  conflict- 
ing lien  has  attached  to  it.  Helm  t». 
Meyer,  30  La.  Ann.  943. 

A  pledge  of  personal  property  is  not 
within  the  statute  of  North  Carolina^ 
requiring  mortgages  of  personal  prop- 

V.  State 


1.  Pothomer  v,  Dawson,  Holt  383; 
McNeil  V,  Tenth  Nat.  Bank,  46  N.  Y. 
325  ;  Parker  v,  Brancher,  22  Pick. 
(Mass.)  40;  Walter  v.  Smith,  5  B.  & 
Aid.  439. 

3  Parsons  on  Contract  ♦272. 

In  a  lien  by  custom  there  is  no  pow- 
er of  sale,  but  in  the  case  of  pledge, 
when  the  debt  has  become  due  and  re- 
mains unpaid,  the  creditor  after  a 
reasonable  time  may  sell  the  pledge. 
Doane  v.  Russell,  3  Gray  (Mass.)  302. 

Under  the  circumstances  in  the  fol- 
lowing case,  onh'  a  lien  was  said  to 
exist.  Salinas  City  Bank  v.  Graves, 
79  Gal.  192. 

2.  Jones  v.  Smith,  2  Ves.  Jr.  37^; 
Walter  v.  Smith,  5  B.  &  Aid.  439; 
Maughan  v.  Sharp,  17  C.  B.,  N.  S. 
443 ;  Halliday  v,  Holgate,  L.  R.,  3  Ex. 
299;  Jones  on  Pledges,  §  3. 

In  Halliday  v,  Holgate,  L.  R.,  3  Ex.  erty  to  be  recorded.  Doak 
299,  Willes,  J.,  says:  "There  are  three  Bank,  6  Ired.  (N.  Car.)  309, 
kinds  of  security;  the  first,  a  simple  The  statute  in  South  Carolina  re- 
lien  ;  the  second,  a  mortgage  passing  quires  a  pledge  contract  to  be  in  writ- 
the  property  out  and  out;  the  third,  a  ing  and  signed  by  the  parties  to  be 
security  intermediate  between  a  lien  good  against  third  persons,  Voorhies* 
and  a  mortgage,  viz:  a  pledge,  where  Rev.  Civil  Code  Louisiana^  art.  3158. 
by  contract  a  deposit  of  goods  is  made  Where  the  terms  of  the  contract 
security  for  a  debt,  and  the  right  to  were  fully  described  in  the  notes  se- 
the  property  vests  in  the  pledgee  so  cured,this  was  held  to  fulfill  the  statute, 
far  as  is  necessary  to  secure  the  debt.**  Freiburg  v.  Dreyfus,  135  U.  S.  478. 
Rice  V,  Dillingham,  73  Me.  59.  4.  See  infra^  this  WiX^^  Delivery  and 

S.  Jones  on  Pledge,  ^  5 ;  Day  v.  Possession, 
Swift,  48  Me.  368;  Arendale  v.  Mor-^  6.  Browne!!  t;.  Hawkins,  4  Barb.  (N. 
gan,  5  Sneed  (Tenn.)  703;  Sanders  v.  Y.)  491;  Lewis  v.  Graham,  4  Abb.  Pr. 
Davis,  13  B.  Mon.  (Ky.)  432;  Camp  v.  (N.  Y.)  106;  Brown  t/.  Bement,  8 
Camp,  2  Hill  (N.  Y.)  628;  Bonsey  v.  Johns.  (N.  Y.)  96;  Ackley  v.  Finch,  7 
Amee,  8  Pick.  (Mass.)  237.  Cow.  (N.  Y.)  290;  Campbell  r.  Parker, 

Under  Louisiana  Code,  art.  3158,  re-  9  Bosw.  (N.  Y.)  322;  State  v,  Adams, 
quiring  a  contract  of  pledge  of  mov-  76  Mo.  605;  Williams  v,  Rorer,  7  Mo. 
able  property,  other  than  notes,  bills,  556;  Wood  v.  Dudley,  8  Vt.  435;  Hey 
and  stocks,  to  be  in  writing,  to  affect  land  v.  Badger,  35  Cal.  404;  Wright  v. 
third  parties,  parol  evidence  is  inad-  Ross,  36  Cal.  414;  Evans  v,  Darling- 
missible  to  prove  a  written  instrument  ton,  5  Blackf.  (Ind.)  320;  Eastman  v. 
to  be  a  pledge.  De  Blois  v,  Reiss,  32  Avery,  23  Me,  248;  Shaw  v.  Wilshire, 
La.  Ann.  586.  65  Me.    485;  White   v,    Piatt,   5   Den. 

Registration  of  Written  Contract  of  (N.  Y.)  269;  Garlick  v,  James,  12 
Pledge  Unnecessary.— First  Nat.  Bank  Johns.  (N.  Y.)  146;  Bank  of  British 
V,  Kelly,  57  N.  Y.  34;  Parshall  v.  Eg-  Columbia  v.  Marshall,  11  Fed.  Rep.  19; 
gert,  54  N.  Y.  18;  Hubert  t;.  Creditors,  Jones  v.  Baldwin,  12  Pick.  (Mass.)  315; 
I  La.  Ann.  443;  Griffin  v,  Rogers,  38  Robertsont/.Wilcox,  36  Conn.  426;  San- 
Pa.  St.  382;  Roeder  v.  Green  Tree  ders  v.  Davis,  13  B.  Mon.  (Ky.)  433; 
Brewery  Co.,  33   Mo.   App.  69;  Mc-     Sims  t/.  Canfield,  2  Ala.  555;  Chamber- 
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mortgage.*      In  practice,   the  distinction   between  pledg 
chattel  mortgages,  as  shown  by  the  instruments  evidencinj 

lain    V.  Martin,  43  Barb.   (N.  Y.)*©?;  Y.)  74!  Mechanki' Bldip.etc. 

HoBkins  T.  KtHy,  I  Abb.  Pr.,  N.  S.  (N.  Conover,  14  N.  J.  Eq.  aig-  Br 

Y0  63;Fletcherf.Howard,jAik.(Vt.)  Hartley,  37  Cal.  ij. 

ly;  Ilobban  ir.  Gamett,  9  Dana  (Ky.)  For    whenever    it    appear* 

389;   Petitt  V.  First   NaL   Bank,  4  Bush  terma  of  the  contract  that   th 

C^ty)  134;   Hamilton  v.  Wagner,  3   A.  has  a  legal  right  to  the  reitcn 

K.  Marsh.  (Ky.)  333;   Batei  v.  Wilei,  i  the  security,  on  payment  of  t 

Handy   (Ohio)  531;  Union   Trail  Co.  he  may  be   aaid   to   have  the 

f.  Rigdon,  93  III.  458;  Barfield  r.  Cole,  property  in  it.     This  general 

4    Sneed    (Tenn.)    465;     Brewiter    v.  is  nothing  more  than   the   let 

Hartley,   37   Cal.    Ij;    Laflin  etc.  Pow-  to  the  restoration  of  the  thing 

der  Co.   i'.    Burkhardt,   97  U.   S.  110;  on  payment   of  the    debt.    \ 

White  f.  Phelps,  14  Minn.  27;  Georgia  Little,  I  N.  Y.  443. 

Code,3873,i2i42;Co.Litt.S9a;  South-  1.  See   alto   Chattel   Mo 

cole's    Case,     4   Rep.    83b;    Cogga   v.  vol.  3  p.    175;  Story   on   Bail 

Bernard,  j  Ld.  Raym.  917;  Ratcliff  *.  J87  ;  Schouler  on  BailmenU  i 

Davies,  Cro,  Jac.  244.  rier«,  i  167 ;  Jones  on  Pledges, 

TtUa.aato  Third  Ptrioni,  PaaiM  Iua  Parsons  on  Contracts  (7th 

Pladca  of  ReioUable   ajid   Qnaal-iresotl-  i,p.6ti,n;   vol.   1,   p.   131;  v 

abia    CbotM    In     Action,— Wilson     v.  389;  4  Kent  Com.  •138;  Cor 

Little,  3    N.    Y.    443;    Hasbrouck   r.  Lansing,  3  Cai.Cas.  (N.  Y.)  3 

Vandervoort,    4    Sandt.   (N.  Y.)     74;  row  i,  Paxton,  5   Johns.  (N.  ' 

Lewis  I',  Graham,  4  Abb.  Pr.   (N.  Y.)  Lucketts   i'.   Townsend   3   Ti 

106;  Dewey  ;■.   Bowman,   8   Cal.   145 ;  Gleason  i'.  Drew,  9  Me.  8] ;  1 

Jones  on  Pledges,  ^9;  Lewis  t.  Mott,  Low,3N.H.i3;  Ash  f.  Savi 

36  N.  Y.  395.  H.  345 ;  Lewis  v.  Stevenson,  % 

If  the  transfer  be  to   secure  a  debt,  Y.)  63;  McLean  -u.  Walker,  i 

andtbe  debtor  has  the    right    to  the  (N.  Y.)47i;  Portland  Bank  t 

restoration  of  the  property  on  payment  6  Mass.  435;  Conrad   v.  Atlai 

of  the  debt  at  any  time,  the  transaction  Co.,  1  Pet.  <  U.  S.)  449 ;  Farme 

IS  a  pledge   and  not    a    mortgage,   al-  pike  Co.  n.  Coventry,  10  Johns 

though   the   legal   title  passes   to   the  389;   Parshall  tj.  Eggert,  54   I 

creditor.     Parsons  on    Contracts,   vol.  reneriinf  53  Barb.  (N.  Y.)  36 

3,  p.  113.  selt  r.  Harrison,  105  U.  S.  401 

A  transfer  of   title   Is  necessary   In  ell    v.    Roberts,   17    Fed.    R 

orderthat  the  creditor  mav   have   full  Stearns  i.  Marsh,  *  Den.  (N. 

control  of  the  contract  and  the   means  West  w.  Crary,  ifj  N.  Y.  435 ; 

of  promptly    enforcing    fL      Gay    u.  f.  Bement,  8  Johns.   {N.  V.) 

Moss,  34  Cal.  laj.  Farland  t. Wheeler,  36  Wend. 

■"     '         *   --   ■-    -■  title   like  467- 

:onstitutes  The    essential   difference 

1   rirtit   of  mortgage  and  a  pledge  as  to  n 

property  in  trie  ttting  pledged.     Brew-  right  Is,  that  In   the  one   case 

ster  V.  Hartley,  37  Cal.  ij,  passes,  and   In  the  other  It   d 

Although  in   such  case  the  pledgee  But  the   dlflerence    in    subsla 

receives  uie  apparent    legal   title,   the  fact,  is  that  in  the  case  of  a  p 

general     property     remains     in    the  possession  of  the   article  must 

pledgor.      Cross  v.  Eureka   Lake  etc.  of  the  pawner;  in  the   case  o( 

Canal  Co.,  73    Cal.    303  ;    Garlick    v.  gage  it  need  not.     And   in  det« 

J»me9,  13  Johns.  (N.  Y.)   146;    Camp-  whether  an  agreement  is  a  plei 

ell  f.  Parker,  9  Bosw.   (N.  Y.)   333;  mortgage,  regard  must  be  had 

Evans  r.  Darlington,  s   Blackf.  (Ind.)  two  considerations.     Huskinst 

3io;Allen*.  Dykers,3   Hill   (N.   Y.)  son,  1  Edm.  Sel.  Cas.  {N.  Y.) : 

593;  Gilpin  f.  Howell,  j   Pa.   St.    41;  An  actual  or  construetive  cli 

Morris  Canal  etc,  Co.  *.  Fisher,   9   N.  possession  better    comports    v 

.667;  Morris   Canal   etc.   Co.  v,  character  of  a  pledge  than  am 

s,  13  N.  J.   Eq.    333;    Duncan   v.  Schouler  on  Bailments,   %   16S; 

Mutual  Ben.   L.Ins.  Co.,38  Md.  143;  v.  Crane,  3  Pick.  (Mass.)  607; 

Haibrouck  v.  Vandervoort, 4 Sandf. <N.  Barnes,  so  VI.  78. 
SSI 


J^-6 


Nature  of  Pledge. 


PLEDGE. 


Pledge  and  Xortgage. 


is  not  clear,  and  the  intent  of  the  parties  must  govern.*  In  cases 
of  doubt  a  pledge  is  preferred  to  a  mortgage,*  but  contracts  will 
be  construed  to  indicate  that  security  which  will  best  effectuate 
the  intentions  of  the  parties  and  subserve  the  purposes  of  justice.* 


1.  Brewster  v.  Hartley,  37  Cal.  15;  change  of  possession  either  actual  or 
Bank  of  British  Columbian.  Marshall,  constructive,  the  transaction  better 
II  Fed.  Rep.  19;  Milliken  v,  Dehon,  27  comports  with  the  character  of  a  pledge 
N.  Y.  364;  Murdock  v,  Columbus  Ins.  than  a  mortgage;  and  where  the  trans- 
Co.,  5  Miss.  152.  action  imports  nothing  more  than  giv- 

While  the  distinction   between  these  ing  a  security  without  a  sale  or  change 

two  forms  of  security  is   well   defined,  of  title  of  the  property,  the  law  favors 

yet,   owing  to    the   haste   with   which  the  conclusion  that  it  was  intended  as  a 

transactions  are  often  made,  and  to  the  pledge  and  not  a   mortgage.     Bank  of 

meagerness    or     abbreviations    of    the  British  Columbia  v,   Marshall,  11  Fed. 

written  papers  which  accompany  them.  Rep.  19. 

It  is  not  always  easy  to  determine  what  8.  Schouler    on    Bailments,    §    168; 

character  is  properly  to  be  attributed  to  Jones    on    Pledges,     §    13;     Ward   v. 

them.       Thompson    v,    Dolliver,    132  Sumner,  5  Pick.    (Mass.)  59;  Wright  x?. 

Mass.  103.        '  Bucher,   5    Mo.  App.  322;   Prescott  v. 

Whether    the    transaction   shall    be  Prescott,  41   Vt.  131;  Haskins  r.  Pat- 
treated  as  a  mortgage  or  a  pledge  must  terson,  i  Edm.    Sel,  Cas.  (N.  Y.)  120; 
often  depend   upon  the   intent   of  the  Gregory  v.  Morris,  96  U.  S.  619. 
parties.     Ward    v.    Sumner,    5   Pick.  Even  though  the  words,  "I  pledge  and 


(Mass.)  59. 

The  same  terms  which  will  create  a 
pledge,  if  the  possession  passes,  will 
often  be  held  to  create  a  mortgage. 
Conner  v.  Carpenter,  28  Vt.  237. 

In  regard  to  the  transfer  of  shares  of 
stock  it  may  be  said  that  when  made  in 
the  ordinary  form  of  indorsement  of  a 


give  a  lien"  are  used  in  the  instrument,  it 
may  be  construed  to  be  a  mortgage. 
Langdon  v.  Buell,"9  Wend.  (N.  Y.)  bo. 

Where  the  words  "pledged,  hypothe- 
cated and  mortgaged"  were  used,  still 
held  to  be  a  pledge.'  Thorns  v. 
Southard,  2  Dana  (Ky.)  475. 

Where  a  vessel  was  turned  over  to  a 


certificate,  or  by  delivery  of  it  with  a  creditor  with  an  instrument  acknowl- 
power  of  attorney  to  make  a  transfer  edging  the  debt,  containing  the  words, 
upon  the  books  of  the  corporation,  or  "I  hereby  give  this  guaranty  mortgage, 
by  actual  transfer  upon  the  books,  etc.,"  it  nevertheless  was  held  to  be  a 
it  is  a  pledge  and  not  a  mortgage,  pledge.  Wilson  t;.  Knapp,  70  N.  Y.  596. 
It  is  immaterial  in  this  respect  In  A/^»>5<>«ri,  a  mortgage  in  possession 
whether  such  transfer  appear  to  be  under  a  defective  mortgage  given  to 
absolute,  or  is  expressed  to  be  made  secure  a  debt,  may  still  hold  against 
as  security,  though  if  made  in  the  usual  other  creditors  on  the  theory  of  posses- 
form  of  a'mortgage,  with  a  defeasance,  sion  under  a  contract  of  pledge, 
it  would  doubtless  be  regarded  as  a  Greeley  v,  Reading,  74  Mo.  309;  Nash 
mortgage.  v.  Norment,  5  Mo.  App.  545.     But  sec 

Hasbrouck  v.  Vandervoort,  4  Sandf.  Pettee  v.  Dustin,  58  N.  H.  309. 

(N.  Y.)  74;  Nabring  v.  Bank  of  Mobile,  Though  a  mortgage  of  property  not 

58  Ala.   204;   Brewster  v.   Hartley,  37  yet  acquired   by   the   mortgagor  is  in- 

Cal.    15;    Dungan   v.    Mutual   Ben.  Lj  effectual  against  third    persons  still,  if 

Ins.  Co..  38  Md.  242;  Ede  v.  Johnson,  the  mortgagee  is   in   possession  before 

15  Cal.  53;    Smith  v.  Quartz  Min.  Co.,  any  third   person  gets  a  lien  on  it,  he 

14  Cal.  242.  may    hold    the    property    by    way  of 

But  if  the  original  contract  was  not  in  pledge.  Cameron  v.  Marvin,  26  Kan. 612. 

reality  a  security  for  a  loan  but  an  op-  In   New   Hampshire  a  pledge  of  a 

tion  to  resell,  it  is  not  a  pledge.     Mel-  stock  of  goods  to  be   sold  in  the  usual 

vin  V.  Leamar  Ins.  Co.,    80   111.  446;  course  of  trade   is  good,   whileamort- 

Lauman's  Appeal,  68  Pa.  St.  88.  gage    under    the    same    circumstances 

2.  Schouler  on  Bailments   168;  Jones  would  not  be  unless  it  provides  that  the 

on  Pledges,  ^  14.  proceeds  of  all  the  sales  shall  be  turned 

In   all   cases,  then,   where    personal  over    to    the    mortgagee.    Janvrin    v. 

property  is  given  as  security  for  a  debt  Fogg,  49  N.  H.  340. 

or    engagement,     accompanied     by    a  Where  there  was  no  proof  to  ex* 
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What  was  in  its  inception  a  chattel  mortgage  may  sometimes 
)e  subsequently  changed  by  agreement  of  the  parties  into  a 
)ledgc.' 

3.  Blfferenoe  Between  Pledge  and  Bale. — In  a  sale  there  must  be 
in  agreed  price ;  an  absolute  transfer  of  title  and  possession  need 
lot  pass  at  once,  wherein  it  differs  from  a  pledge.*  Parol  evidence 

ilaJn  it,  "Turned  out  and  delivered   to  and  that  the  pledgee  was  entitled  to  the 

^  one   white-and-red  cow,  which    he  pledgor'*   interest   in   the   partnership. 

n»y   d<«po«e   of   in  fourteen   dayi    to  Collins'  Appeal,  107  Pa.  St.  590. ' 

ati«ry  an  execution,"  was  held  to  be  a  Interest  in  certain  patents  were  as- 

norteage.     Alwater  v.  Mower,  10  Vt.  signed  to  secure  debt,  in  the  agreement 

J.     Similar  case  in  Cot^  v,  Barn&,  70  that  the   assignees  should  retain  their 

Lit.  78.  interests    and   claims   herein   till  they 

K   mor^agor  of  chattels  oiaking  a  shall  be  fully  paid  their  «a!d  indebted- 

lew   and   distinct  contract    with    the  ness  up  to  such  time  ai  the;'  shall  ter- 

nortgagee  to  deliver  to  hira  the  morl-  minale  this  agreement,  which  they  had 

;age4  chattels, andalsootherchattels to  the   right  to  do,   but   Ihej' shall,   upon 

le  held  as  securities  for  payment  of  the  payment  to  them  of  the  said  Indebted- 

lebt  which  the  mortgage  was  made  to  ne^s,  reassign  their  said  interest  in  said 

ecure,    and    delivering    them    accord-  inventions.     Held,  a  pledge.    Barry  v. 

ngly.   and   the   mortgagee   takes    and  Coville  (Supreme  Ct.},  7  N.  Y.  Supp. 

lolds   possession  of  them   under  such  36. 

lew     contract,     he    thereby    becomes  Tranaftr  of  Bond  or  Rota  utd  Xort- 

lawnee  of  all  the  chattels  so  delivered,  fas*  a  ?ladca. — Such  transfers  were  at 

lowley  V,  Rice,  10  Met.  (Mass.)  7.  first  called  mortgages.   Henry  v.  Davis, 

Where  a  creditor  takes  a  bill  of  sale  7  Johns.  Ch,  ;N.  Y.)  40;  Slee  a.  Man- 

if    property   subject   to    a    mortgage,  hattan  Co.,  i  Paige  (N.  Y.)  48.     But  it 

rhich  he  assumes,  and  agrees  to  credit  Is  now  regarded  as  a  pledge  rather  than 

he  debtor  with   the   proceeds  of  the  a  mortgage.     Kamena  v.   Huelblg,   13 

iroperlj   after   paying   the    mortgage,  N.  J.  ^.78;   Swope  w.  LefEngweTl,  7a 

.e  is  a  purchaser  of  the  legal  title,  and  Mo.  34S  ;  Mechanics' BIdg.  Assoc,  v. 

lot  a  mere  pledgee.      Foster  v,  MagUi,  Ferguson,  19  La.  Ann.  54S;  Fraker  v, 

19  III.  75.  Recme,  36  Wis.  85. 

Where  acowwasglvenwIthaUllof  The  intention  of  the   parlies  will  be 

•*      -      ■■       -■  Wriehti-.F 


;urily  for  a  promissory  note,    carried  out,  however.     Wright  v.  Ross, 

.  t  "until  all  the  note  Is  paid,"     36  Cnl.  414;   Dunsan  v.   Mutual  Ben. 

ishelda  mortgage.     Woodmann,    L.   Ins.  Co.,   38   Md.  lii;   and  such  ■ 


o  be  kept  "until  all  the  note  Is  paid,"     36  Cnl.  414;   Dungan  v.   Mutual  Ben.  • 
twashelda  mortgage.     Woodmanv.    L.   Ins.  Co..   38   Md.  ixi; 
i^hesley,  39  Me.  45.  transaction    may  be  held  s 


Where  the  ii 

iroperty  "was  given   as  collateral  se-  Bowman,  8Cal. '143;  Wendell 

uriiy,'' still  held  a  mortgage.     Fraker  Hampshire  Bank,  9  N.  H.  404. 

f.  Reeve,  36  Wis.  85.     Other  doubtful  Where  the  asaignment  appears  abso- 

jues   held  mortgages.  _  Rees  v.  Logs-  lute  on  lu  face  it  may  be  shown  to  be  a 

Ion,  68  Md.  93.              '  pledge.     Briggs  v.  Rice,  130  Mass.  jo. 

The  delivery  of  a  bill  of  sale,  copies  1.  See  Chattkl  Mortagbs,  vol.  3, 
if  gauger's  returns,  and   a   warehouse 
■eccipt  for  whiskey  in  a  United  States 
K>nded    warehouse,  to  secure   a  note. 

*as  held  a   pledge  and  not   a    chattel  loaned  on  the  same  wheat  as  security, 

nortgagc.     Conrad  v.  Fisher,  37   Mo.  it  was  held  that  Uie  parties  could  agree 

^PP-  35'-  to   make    the    transaction   a   pledge. 

Where  a  person,  to  secure  money  bar:  Granger's  etc.  Assoc,  v.  Clark,  84  Cal. 

owed  to  form  a  partnership,  agreed  to  3ot. 

I  ledge  all  his  interest  In  the  partner-  After  a  mortgage  had  been  adjudged 

hip.  he  however  to  remain   in   posses-  Invalid  It  was  held  error  to  admlt-tes 

ion,  and  to  make  an  assignment  on  de-  timony  to  show  a  pledge  relationship, 

nand,  and  afterwards  farmed  a  partner-  Marsh  f.  Wade  (Wash.),  30  Pac.  Rep. 

hip.   but  with  different  persona  from  57S, 

hoie   at  first  contemplated,  and  then  S.  Bank  of     Rochester   v.  Jones,   4 

lied,  the  transaction  was  held  a  pledge,  Den.  (N.  Y.)  489;  3  Kenf  s  Com.  •477, 
18  C.  of  L.— 38                        M3 
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PLEDGE.  «•*«•  "^  *^ 


A.W  Klimpeter  v.   Harrigan,   21    La.  and    defendant    B"'*  »"■««'?*.  *°  *' 

Ani  106    Fuller  v.  Bea.^   34   N.   H.  husband  suUng   that  he   received  the 

i^""  F^^  r.   Mann,  2  Sumn.  (U.  S.)  mortgage  as  collateral  security  for  debt 

!86'  Eldddge  V.  Kuehl,  27  Iowa  160;  owed  by  the  husband  to  h.m,  and  there 

WUtowsky  I.  Wasson,  71  N.  Car.  451 ;  was  no  evidence  of  any  transaction  or 

Clay "rCreditors,  4   Mart.  (La.)  644;  understanding  relative  to  said  mortage 

Benjamin  on   Sa  es    6  i  \    Bouv.    Law  between  said  complainant  and  delend- 

Benjamin  on   oaic      v    ,  ^^^  ^^  ^^^^  ^^^  transfer  was  merely  as 

Some  confusion  between  these  trans-  security   and   conditional,  it  was  held. 

acHons  has   arisen  and    the   cases   are  that  upon  these  facts  the  court  canm. 

W^^lven  »av  that  the  assignment  was  only  meant 

Thf  deliverr  of   personal   property  as"  security    and    not    as    an  absolute 

by  a  debtor  tT  his  creditor,   in  order  transfer   to  defendant.     Dur.ee  v.  Mc 

that  the  latter  may  "sell  the  same  and  Clurg,  6  Mich.  223.  . 

EDDirtL  proceeds  to  the  payment  of         Where  stocks  and  bonds  are  assigned 

a^priextsfing  debt,"  is  a  pledge,  and  to  a   trustee    by   a   written  instrument 

nofa  sa*e  of  the  property  to  thi  cred-  which  contains  power  to  sell  at  discre- 

Uor      Harri;  t    LomU  tion,  and    requires   him   to   dispose  of 

A  note  of  a  third  person  formerly  enough   to   discharge  a   note   due  to  a 

ioub^  the  amount  of  the   sum  bo/-  third  person    if  ^he  interest  thereon^^^ 

rowed    is    transferred   "as    collateral  not     promptly    paid,     the    tran^aLj>«n 

lecuriiy"  with  the   condition  that  in  does  not  constitute  a  pledge.    Murdock 

case  of  default  "B  is  to  hold  the  note  v.  Columbus  Ins  etc    Co.,  59  M»^-  »5^^ 

US    his  own    property"  is   deemed    a  The   court   decided    this    case   onlhe 

pLdee  and  not  a  sale.     Williamson  t;.  ground  that  it  was   not  a  mere  pledge^ 

rnlrfpnner   16  Ala  211  but  a  transfer  in  trust  to  a  third  person 

'^tS'^enf;lrVl^^^^^^^  other  than  the  -editor,  whh  a  j>ower 

in  the  hands  of  the  administrator  of  to  sell    and  pay    certan  debts.     It  was 

his  landlord,  as  security  for  the  pay-  distinguished  from  the   cases  of  Nab- 

ment   of    reit     due,   h^ld,    the    legal  ring  v.  Bank  o    Mobile,  58  Ala^  2(h,  and 

status -N7i!&  that  of  pledged  property;  Wilson  v.  Little,    2   N.   Y.  443,  on  tne 

fnd  the  mere  facf^^^^^  tL  pledgor  hid  ground  that  the  transfer  in  these  cases 

the  right  to  determine  the  time  when  was   made   to   the   creditor    and  from 

the  corn  should  be  sold  did  not  affect  Brewster  t;.  Hartley,  37  Cal.  IS^  on^^e 

the   leeal   character  of   the   contract,  ground  that  the  transferee  m  that  ca*e, 

Belden  t;.  Perkins,  78  HI.  449-  although  called   a  trustee  was  a  mere 

See  also  for  doubtful  cases:  Rohrle  agent  of  the  creditors,  and  the  delivery 

V  Stidger   so  Cal.  207  ;  Wilkie  v.  Day,  of  the  property  to  him  was  the  same  as 
141   Mass.'  68;    Fairbanks   v,  Sargent^     a  delivery  to  the  creditors. 

117   N    Y.  ^20;  Sperry  v,  Clarke,  76  In    Com.    v,    Reading    Sav.    Bank, 

Iowa  io3;    Barry  i;.  Coville,  S3    Hun  137       Mass.      431,       it      was       heW, 

(N    Y  )   620;    Beidler    v.  Crane  (111.  that    an      assignment      of      a    mort- 

i88q),  "iq  N.  E.  Rep.  714;  Houser  v.  gage     by     a     savings     bank     for     a 

Kemp    \    Pa     St.    208;     Leblanc   v.  price     paid    was    a    sale,    and    not   a 

Bouchereau,  16  La.  Ann.  11;  Taggart  pledge,  even  though  the  transfer  was 

V  Packard  39  Vt.  628 ;  Morgan  v.  made  with  the  condition  attached,  thai 
Dod  3  Colo.  553;  Hart  v.  Burton,  7  the  transferee  should  re-assign  upon 
T  T  Marsh.  (Ky.)  322;  Hines  r.  Strong,  repayment  to  him  of  the  price  paid. 

16    How     Pr.  (N.  Y.)   97;     Partee  v.  In  Reeves  v.   Sebern,   16  Iowa  234,  it 

Bedford     «;i    Miss.  84;    Comstock    v.  was   held    that   a   sale   of  goods  tor  a 

Smith    \x   Me.  202 ;     Wood   v.   Mat-  certain  sum,  with  a  further   agreement 

thews' 73  Mo.   477;    Marshall  v.  Wil-  that  if  when  sold,  more  than   such  sum 

liams,  2   Hayw.  (N.  Car.)  405;  Hyde  should  be  realized,  the  excess  after  de- 

V  Nick  «;  Leigh  (Va.)  336;  Peck  v.  ducting  the  expenses  of  the  sale,  shouia 
Merrill,'  26  Vt.  686.  be  credited  to   the  vendors,  was  a  sale 

A   trust  deed   to   personal   property  and  not  a  pledge.            ' 

accompanied  by   possession,  the  owner  See   also.   Brown   v.  Bank,  41  umo 

having  the  right  to  redeem,  is  a  pledge.  St.  445;  Pomez  v.  Camors,36  La  Ann. 

Hudson  V.  Wilkinson,  45  Tex.  444.  464;  Milliken  v.  Dehon,  27  ^-^.^f^. 

Where  the  complainant  feme  covert,  A  Bill  of  Sale  and   Receipted  BUla  01 

unconditionally  assigned  a  mortgage  to  Parcels.— When  intended  as    security 

the  defendant    and  delivered    it  to  her  and   accompanied   bv   delivery,   these 

husband,  who  delivered  it  to  defendant,  are  held  pledges.      Walker  r.  Staples, 
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may  be  introduced  to  show  that  transfers  apparently  absolute 
were  intended  to  be  for  security  only.' 

m.  COBTlAOl  01  PLKD0E.—1.  Ifla«ii«»L— A  pledge  is  a  bailment, 
the  consideration  for  which  is  the  mutual  benefit  of  both  pai  ties;  for 
while,  the  pledgee  obtains  security  for  his  debt,  the  pledgor  obtains 
credit  or  delay,  or  other  indulgence.*  To  consummate  the  contract 
there  is  required  mutual  assent,  free  from  fraud  or  duress,'  by 
proper  parties,*  in  regard  19  the  subject-matter  to  be  pledged* 
and  the  debt  to  be  secured,*  together  with  the  delivery  and  pos- 
session of  the  subject-matter  in  accordance  with  the  terms  of  the 
agreement.' 

8.  IMinry  and  PowewJon. — It  may  be  affirmed,  in  general,  that 
there  must  always  be  a  delivery,  actual  or  constructive,^  of  the 


S  Allen  (Mass.)  34;  KImbalt- v. 
Hildreth,  8  Allen  (Mus.)  167; 
Hazard  V.  Loring,  10  Cush.  (Mau.) 
a67 ;  Whitaker  v.  Sumner,  10  Pick. 
<Mass.)  399;  Bright  v.  N«gle,  3 
Dana  <  Ky.)  ivj\  Shaw  %:  Wiishire, 
65  Me.  ^c ;  Beeman  v.  Lawton,  37 
*''*•  S43 1  Morgan  v.  Dod,  3  Colo,  551 ; 
Thompson  v.   Dolliver,  13]  Mbbi.  103. 

But  a  bill  of  sale  condittona]  in  form 
is  held  to*  be  ■  mortgage.  Wood  i'. 
Dudley,  8  Vt  430;  Homee  v.  Crane,  a 
Pick.  (MaM.)  607;  Barrow  11.  Pmton, 
J  Johns.  (N.y.)  158. 

So  if  absolute  in  form  but  with  a 
separate  defeasance.  Brown  r.  Dem- 
ent, 8  Johns,  (N.  Y.)  96;  Clark  v. 
Henry,  a  Cow,  (N.  Y.)  314;  Barfield 
*.  Cole,   4Sneed(Tenn,)46s. 

In  yrrmoKl,  even  If  defeasance  is 
Terbal,  Blodgelt I.  Blodgett,   48Vt:3a. 


-Wher 


there 
cridence  to  the  contrarv,  assignments 
of  iCcurities  by  a  debtor  to  his  creditor 
are  presumed  to  be  pledgee.  Leas  v. 
James,  10  S.  &  R.  (Pa.)  307;  Perit  v. 
Pittfield,  s  RawlefPa.)  166;  Jones  v. 
Johnson,  3  W,  &  S.  (Pa.)  376;  Eby  v. 
Hoopes,  I  Pennypacker  (Pa.)  175; 
Dewev  I'.  Bowman,  8  Cal.  141; ;  Jarboe 
V.  Templer,  38  Fed.  Rep,  313 ;  Row- 
land-T'.  Plummer,  ^o  Ala.  i8a;  Beid- 
ler  t:  Crane  (III,  iSSo),  19  N.  E.  Rep. 
714;  Rohrle  r,  Stidzer,  i;o  Cal.  107; 
Grifiiri  V.  Rogers.  38  Pa.  St.  38a. 

1.  See  Parol  EyiDENCB. 

3.  1  Parson*  on  Contracts  'no; 
Er  on  Bailments,  4  1 
Bailments,  ^j;  St.  Losky 
6C«I.  643;  Commercial  Bank  *.  Mar- 
tin. I  La,  Ann.  344;  Mead  v.  Bunn,  3a 
N.  Y,  375. 

9.  Schouler   on     Bailments,   4    179; 
Mead  v.  Bunn,  3a  N.  Y,  175. 


4,  See  infra,  this  title,  Parlies  to  the 
Ceniract. 

B,  See  imfra,  this  title,  Subjici-mat- 

%.  See  infra,  this  title,  Debt  or  En- 
gagtment  Stcnrtd.       , 

T.  See  infra,  this  title,  Dtlivery  and 
Posaetiion. 

5.  Formal  delivery  is  unnecessary  if 
the  pTopcTty  be  present  so  that  the 
pledgee  can  take  posieu ion  of  it,  and  he  . 
does  take  possession  and  either  retains 
it  himself  or  leaves  it  in  the  control  ofa 
third  person.  TibbetU  v.  Flanders,  18 
N.  H.  184;  Combs  f,  Tuchelt,  34  Minn. 
4a3- 

OanitrnoUvt  or  arnilwlla  DeUrcrr,— 
Such  delivery  is  sufficient  whenever  It 
would  be  so  In  case  ofa  tale  of  the  same 
properly.  Jonc»  on  Pledges,  J  36;  Hil- 
liker  v.  Kufin,  71  Cat.  314;  Woods  v. 
Buebey,a9Cat.466. 

It  may  be  made   of  all  property  In-    ^ 
capable  of  manual  delivery.     So  logs  in 
a  boom  may  be  etTectualtr  delivered  by 
pointing  them  out  to  the  pledgee.  Jewett 


^  War 
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Oats  in  a  bin  may  be  constructively 
delivered.     Nevan  v.  Roup,  8  Iowa  207, 

Transfer  of  bill  oflading  of  ship  at  sea 
or  the  key  of  a  warehouse  legally  trans- 
fers possession  of  the  thing  so  symbol- 
ized. Schouler  on  Bailments,  4  189; 
Story  on  Bailments,  J  397;  Bedlam  v. 
Tucker,  i  Pick,  (Mass.)  386;  Ryall  w. 
Rolte,  I  Atk,  165;  Atkinson  v.  Maltng, 
aT,  R,  461;  Barber  v,  Meyentein,  L, 
R..4H.  L.317, 

Chattels  In  posaession  of  a  third  per- 
son may  lie  delivered  by  an  order  to 
the  custodian  to  hold  the  goods  for  the 
pledgee.  Whitaker  v.  Sumner,  ao  Pick. 
(Mass.)  399;  Tuxworth  v.  Moore,  9 
Pick.  (MaM.)  346. 


Contrftct  of  Pledge.  PLEDGE.  BeliTvry  And  PoMeHlon. 

Deliver^'  of  savings   bank  book  will         Where     certain    manufacturers   of 

carry  the  deposit.     Boynton  v.  Payrow,  cloth  agreed  that  one  of   their  work- 

67  Me.  587.  men  should  select  and  hold  a  certain 

1  Delivery  of  a   bill   of    lading,   of   a  number  of  pieces  of  cloth  for  the  use 

I  warehouse  receipt  or  wharfingers  receipt  of  their  creditors,  and  this  workman,  at 

will  deliver  the  goods   represented   by  the  requisition  of  the  creditors,  selected 

such   instruments.     Dows   v.  National  the     pieces    and    removed    them    to 

ExcK.  Bank,  91    U.   S.  618;   Michigan  another  room  of  the  factory  where  he 

I  Cent.  R.   Co.    v.    Phillip,  60  111.   190;  worked  and  gave  notice  thereof  to  one 

I    ^  First  Nat.  Bank  v.  Kelly,  57  N.  Y.  34;  of  the  manufacturers  and   to   his  own 

'    '  West  Union  R.  Co.  v.  Wagner,  65  III.  attendants,  it  was  held  that  the  creditor 

;  197;  Cartwright  v.  Wilmerding,  24  N.  had  acquired  a  lien  which   was  valid 

I  Y.  521;  Burton  v.  Curyea,  40  III.    325;  against   an     attachment  subsequently 

!  Osborn   v.   Koenighelm,   57   Tex.    91;  made  on  the  same  goods  by  another 

I  Newcomb    7'.   Cabell,    10    Bush   (Ky.)  creditor  of   the  manufacturers,  and  it 

460;  First  Nat.  Bank  v.  Bates,   i    Fed.  was    not    necessary    that    the    goods 

j  Rep.  702;  Freiburg  v.   Dryfus,    135   U.  should  be  removed  from  the  premises 

J  S.  478;  Harris  v.  Bradley,   2   Dill   (U.  of  the   manufacturers  as   long  as  the 

S.)  285;  Whitney  v.  Tibbits,   17   Wis.  special  bailee  could  have  legal  custody 

1  369;  McNeil  V.  Hill,  i  Woolw.  (U.  S.)  of.  them,   could  notify   third   persons 

96;  Petitt  V.  First  Nat.  Bank,  4  Bush  that  they   were    held    in    pledge  and 

\  (Ky.)  334;    Hathaway  v.  Haynes,   124  could  remove  the  goods  if  it  should  be 

Mass.  311;   Conrad  v.  Fisher,  37    Mo.  necessary  for  the  safety  of   his  princi- 

j  *  App.  352;  Brent  v.  Miller,  81  Ala.  309;  pal.      Sumner   v.     Hamlet,    12   Pick. 

]  Meyerstein  v.  Barber,  L.  R.  a  C.  P.  38.  (Mass.)  76;  and  see  Thorndike  v,  Bath, 

Of  railway  receipt,  Taylor  v.  Turner,  114  Mass.  116. 
j                                   87  111.  290.  Ezecntory  Contracts  of  Pledgee. — Until 

Mere  agreement  of  the  parties  is  not  the  delivery  of  the  pledge  the  transac- 
equivalent  to  actual  or  symbolic  de-  tion  rests  in  an  executory  contract, 
livery.  Russell  v.  Scudder,  42  Barb,  however  strong  may  be  the  engagc- 
«'  *  (N.  Y.)  31;  Caffin  v,  Karwan,  7  La.  ment  to  deliver  it;  and  the  pledgee 
Ann.  221.  acquires  no  right  of  property  in  the 
It  has  been  held  that  delivery  of  part  thing.  Story  on  Bailment,  ^  297; 
of  the  chattels  pledged,  is  constructive  Cortelyon  v,  Lansing,  2  Cai,  Cas.  (N. 
delivery  of  the  whole.  Martin  xk  Y.)  200;  Beeman  t*.  Lawton,  37  Me. 
Reid,  II  C.  B.,  N.  S.  750.  543;  Portland  Bank  r.  Stubbs,  6  Mass. 
Certain  stock  of  a  mining  corpora-  422;  Tucker  v.  Buffington,  15  Mass. 
tion  was  "pooled."  F,  who  was  cashier  477;  Gale  v.  Ward,  14  Mass.  352;  First 
of  the  D  bank,  and  also  a  member  of  Nat.  Bank.  v.  Nelson,  38  Ga.  391 ;  Wal- 
the  firm  of  S,  M  &  F  was  the  chief  cott  v.  Keith,  22  N.  H.  196;  Silver- 
trustee  of  the  combination.  R,  one  of  man  x\  McGrath,  10  111.  App.  413; 
those  who  "pooled"  the  stock,  was  in-  Propst  r.  Roseman,  4  Jones  (N.  Car.) 
debted  to  S,  M  &  F,  and  pledged  his  130;  Succession  of  D'Meza,  26  La. 
stock  to  them  as  collateral;  the  cer-  Ann.  35;  Smyth  t-.  Craig,  3  W.  &  S. 
tificate,  which  was  indorsed  by  R,  re-  (Pa.)  14;  Davenport  r.  City  Bank,  9 
maining  in  possession  of  F  as  trustee  Paige  (N.  Y.)  12;  Casey  x\  Cai-aroc, 
of  the  "pool."  He  subsequently  pledged  96  U.  S.  467;  Williams?'.  Gillespie,  30 
it,  while  still  in  the  "pool,"  to  secure  an  W.  Va.  586;  Gittingsv.  Nelson,  86  111. 
indebtedness  to  the  bank.     Hcldy  that  591. 

both   pledges  were  valid,  under  Civil         Though   an   executory   contract   of 

Code   Dakota   ^    I759»   providing  that  pledge  may  be  good  between  the  par- 

"the  lien  of  a  pledge  is  dependent  on  ties,  Keiser   r.  Topping,   72    III.  226; 

possession,  and  no  pledge  is  valid  until  Tuttle  v.  Robinson,  78  111.  333,  it  will 

the  property  pledged  is  delivered  to  the  not  be  enforced  to  the  injury  of  other 

pledgee  or   to   a   pledgeholder."     Van  creditors.  City  F.  Ins,  Co.  v.  Olmstead, 

Cise    r.    Merchants'    Nat.    Bank    (»S.  33  Conn.  476;  Casey  v.  Cavaroc,  96  U. 

Dak.  1887),  33  N.  W.  Rep.  897.  S.  467. 

One  of  two  joint  owners  of  a  chattel  Bubseauent  Delivery — A  contract  of 
both  being  in  possession,  may  pledge  pledge  ineffectual  for  want  of  delivery 
his  share  to  the  other  joint  owner,  and  may  be  made  valid  by  subseqent  de- 
he  by  continuing  in  possession  and  con-  livery,  even  against  the  right  of  general 
trol  has  a  valid  pledge.  Thoms  r.  creditors  accruing  in  the  interval  be- 
Southard,  2  Dana  (Ky.)  475.  tween  the  agreement  and  delivery  pro- 

596 


OMttMt  «t  nadi*.                        PLEDGE.  VOinrj  u 

pledge*  by  the  pledgor  or  his  agent*  into  the  possessi 
pledgee,*  or  his  agent  *  in  order  to  pass  any  right  of  p 
the  thing  pledged.'     In  many  cases  it  is  a  matter  of  la' 

vided,  however,  that  no  other  special  Btatntoi^  PUdm-Eoldm 

lien  haa   been  allowed  to  attach.    Par-  State*    there   are   itatutor 

■hall  r.Esgert,  54  N.  Y.  18,  reversing  enabling  the  partle*  to   thl 

jaBarb,  (N.  Y.)  367;    Nelson  v.   Ed-  choo»e  a  pledge  holder,  wh 

wards,   v>  Barb.  (N.  Y.)  179.  ed   cannot    exonerate    hln 

But    it    done    in   contemplation   of  gratultoui  can  only    do   ■ 

twnlcruplcj  or  inioKencj,  it  U  fraudu-  reasonable  notice  to   hi*  a| 

lent  and  void.     Nlsbit  v.  Macon   Bank  choose  ■omebodj'  else,     ir 

etc.  Co.,  II  Fed.  Rep.  686.  agree  he  mav   deposit   the 

Upon  an  agreement  at  the  time   the  an  impartiaf  third  person  v 

advance  was  made  to   desposit  securl-  ceive  reasonable   compensi 

ties,  a  subsequent  delivery  of  them   is  services.     A  pledge    hold* 

enough  to  make  the  pledgee   a   holder  force  the  lights   of  pledge) 

for    value   upon    a    present    advance,  thortzed     to    waive    them 

Fenbj-  v.  Prltchard;3  Sandf.  (N.   Y.)  Pledges,   4  34;    California 

IS'-  Stats.  1876,  »   7993.   7998; 

1.  Where  part  of  a  quantity  of  goods  Codes,  1S77,  f^  i7°4i  170901 

is  pledeed,  that  portion  must  be  taken  Rev.  Civ.  Code,   Louisian. 

out  and  separated  from  the  rest.     Qol-  Pladfor    aa   nadsaa'i   A| 

lins  I'.  Buck,  63  Me.  459.  whether    the     pledgor     m 

It  baa  been  questioned  as  to  whether  pledgee's  agent    to    hold 

an  undivided  share  of  a  chattel  can  be  goods  have  never  left  the  fi 

plednd  without  giving   up   possession  session,  there  is  some  quest 

of    the    whole.     Portland     Bank      t>.  strongest   cases    seem    to 

Stubbs,6  Mass.435.  general  rvie  that  delivery 

I.  Delivery  may   be    by    agents  a*  to  shut  out  the  right*  of  tt 

well  as  by  their  principals.      Schouler  Casey  v.  Cavaroc,  06   U. 

on    Bailments,  4    191:   Cartwright   v.  Nat.    Bank   v.    Nelson,   3I 

Wilmerding,  34N.  Y.  531.  Geddes  v.   Bennett,    6  \a 

B.  If  the  property  to  be   pledged    1*  Schouleron  Bailments,  %  i< 

already  in  the  pledgee's  possession,  no  -     But  see  Martin  v.  Reld, 

formal  delivery  is  needed.      Brown   -o.  S.  750,  where  a  delivery  of 

Warren,   43   N.   H.  430;    Parsons    v.  goods  was  held  to  pledge  al 

OvBrmire,    33     111.     58 ;     Providence  enumerated  In  the  Instnime 

Thread  Co.  v.  Aldrich,  la  R.  I.  77.  Donger  v.  New  Orleans,  3 

Tbe     possession    of     the      pledged  1150.      Also   diclnm    In 

property    may    be   according    Ur  the  Smith,   11  Humph.  {Tenn.j 

nature  of  the  subject  matter.      Wilson  0.  Ceas  v.  Bramley,  18  H 
) ;  Donald  r.  Suck- 

Y.)So;       .   ...  „     .. 

>.^S*Barb.(N.Y.); 

4.  Brown  v.   Warr«n.  43  N.  H.  430;  ell  v.  Hawkins,  4  Barb.   (^ 

Tibbetttc.  Flanders,  18 N.H.  185;  Mc-  Siedenbach  v.   Riley,   iii 

Cready  v.  Haslock,   3   Tenn.   Ch.   13;  Taylor  w.   Perkins,   36   Wc 

Johnson  v.  Smith,  11    Humph.  (Tenn.)  134;     Bank    of     Rochestei 

396;  Weens  !■.  Delta   Moss   Co..  33  La.  4    Den.     [N.    Y.)    489; 

Ann.  073;  Bovnton   v.  Payrow,  67  Me.  Hildreth,  8  Allen  (Mass.)  i 

587;  City  Baiili  V.  Perkins,   39   N.  Y.  v.     Staples,    j      Allen     (] 

554!  Bank  of   Chenango  v.   Hyde,  4  Homes     v.    Crane,    a    Pi 

Cow.  (N.  Y.)  S67.  607;  Bonsey  o.   Amee.  8  P 

Pledgor's   employes  mar  be  agents  ixb;    Gale    v.    Ward,    14 

for   pledgee.    Comb*  v.   Tuchelt,   34  "rhompson  v.   Dolliver,   13: 

Minn.    433;    Sumner   v.    Hamlet,     t3  Collins  v.   Buck,   63  Me.  ^ 

Pick.  (Mass.)  76.          ,  V.  Lawton,  37  Me.  544;  D 

One   pledgee   may   hold   for  himself  48  Me.  168;  Eastman  v.  A' 

■nd  other   creditors   at  the   tame  time.  14S ;    Walcott   v.  Keith,  ji 

Macomber  v.  Parker,   14  Pick.  (Mats.)  Colby  v.  Cressy,  5  N.   H. : 

497;  Danforth  v.  Denny,  35  N.  H.  155.  ton    v.    Mancheater    R.    I 
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IMUtvj  and  PoneMioB. 


delivery  has  taken  place;^  for  an  actual  delivery  is  not  requisite. 
To  keep  the  pledge  good,  the  property  pledged  must  remain  in 
the  possesion  or  under  the  control  of  the  pledgee,*  though  a  tem- 
porary re-delivery  for  a  special  purpose  to  the  pledgor,  who  then 
holds  as  pledgee's  ageut,  is  not  fatal.*  The  lien  will  not  be  lost  if 
the  pledgor  gets  control  and  possession  wrongfully  and  without 

H.  424;    Haven  v.  Low,   2  N.  H.  16;  Hamlet,  12  Pick.  (Mass.)  76;  Bonsejr 

Silverman    v,  McGrath,   xo  111.   App.  v.  Amee,  8  Pick.  (Mass.)  236;  Reeves 

4x3;  Corbett  v.  Underwood,  83  111.  324;  v.  Capper,    5     Bing.     N.    Cas.    196; 

Cooper  V,   Ray,  4^   111.  53;  Reiser  i;.  Grinnell  t».  Cook,  3  Hill  (N.  Y.)485; 

Topping,  72  111.  220;  Parsons  V.  Over-  Walker  v.  Staples,  5  Allen  (Mass.)  34; 


mire,  22  111.  q8. 

Owens  V.  Knisej,  7  Jones  (N.  Car.) 
245;  Doak  V.  State  Bank,  6  Ired.  (N. 
Car.)  309;  Smith  v,  SaSser,  4  Jones 
(N.  Car.)  43;  Thompson  v.  Andrews, 
8  Jones  (N.  Car.)  45^;  Propst  v.  Rose- 
man,  4  Jones  (N.  Car.)  130;  Crisp  v. 


Mills  V.  Stewart,  5  Humph.  (Tenn.) 
,08;  Roberts  v,  V/jatt,  2  Taunt  268; 
ohnson  v.Stear,  15  C.  B.  (N.  S.)  330; 
~ombs  xf.  Tuchelt,  24  Minn.  423. 

Actual  possession  of  negotiable  pa- 
per is  requisite  to  establish  the  tiUe  of 
a  hona  fide  holder  as  against  the  eqoi- 


Miller,  5  Heisk.  (Tenn.)  697;  Johnson  ties  of  third  persons.    Muller  v.  Vott- 

V.    Smith,    XI    Humph.    (Tenn.)    396;  dir,  55  N.  Y.  335;    affirming  €  Imoa. 

Lee    V.    Bradler,    8   Mart.   (La.)    20;  (N.  Y.)472. 

Hiligsherg  v.  Succession,   i  La.  Ann.  Redellverv   for   pledgor's  benefit  de- 

340;  Faltier  v,  Schroder,  19  La.  Ann.  stroys  the  lien.     Walter  v.  Staples,  5 

"17;  Martin  v.  Creditors,  15  La.  Ann.  Allen   (Mass.)   34;    Day   v.   Swift,  48 

165 ;  Dirigo  Tool  Co.  v.  Woodruff,  41  N.  Me.  368;   Colby   v.  Cressy,   5  N.  H. 

J.   Eq.  336;    Beekman   v.  Barber  (N.  237;  Barrett -v.  Cole,  4  Tones  (N.  Car.) 

J.  1888),  3  Atl.  Rep.  33 ;   Brewster  v,  ^\    Salinas  City   Bank  v.  Graves,  79 

liartlej',  37  Cal.  15;  Hilliker  v.  Kuhn,  Cal.  192. 

7x  Cal.  214.  8.  Story  on  Bailm.,  §  299;  Hutton  v. 

First  Nat  Bank  v.  Nelson,  38  Ga.  Arnett,  51  111.  X98;  Hays  v.   Riddle,  i 

391  ;  Combs  t;.  Tuchelt,  24  Minn.  423 ;  Sandf.   (N.   Y.)    248;     Citizens'    Nat. 

Seymour  v,  Colburn,  43  Wis.  67  ^  Ne-  Bank  v.  Hooper,  47  Md.  d&\  Cooper  v. 

van  V,  Roup,  8   Iowa  307;    Raper  v.  Ray,  47  111.  53;  Max;^A  v.  Reid,  11  C. 

Harrison,   37   Kan.  343  ;    Fletcher  v,  B.,  N.  S.  730;  Mficomber  v,  Parker,  14 

Howard,  2  Aik.  (Vt.)  115.  Pick.  ^Mass.)  497;  Thomdike  v.  Bath, 

1.  Story  on  Bailments,  f  397;  Jones  11^  Mass.  116;  Walker  v.  Staples,  5 
on  Pledges,  f  23 ;  Silverman  v.  Mc-  Allen  (Mass.)  34;  Palmtag  v,  Dont- 
Grath,  10  111.  App.  413.  rick,  ^9  Cal.  154;  Pier  v,  BuTlis,  48  Wis. 

2.  Ryall  t;.  Rolle,  i  Atk.  165;  Citi-  439;  Skarratt  v.  Vaughan,  2  Taunt  266; 
sens'  Nat  Bank  v.  Hooper,  47  Md.  88 ;  Reves  v.  Capper,  5  Bing.  N.  Cas. 
Wyeth  V,  National  M.  Bank,  132  Mass.  136. 

597;  Look  V,  Comstock,  15  Wend.  (N.  To  the  contrary,  however,  see  Bo- 

V.)  244;    Fletcher  V.Howard,  2  Aik.  denhammer   v.  Newson,   5   Jones  (N. 

(Vt)   1x5;    Shaw  r.  Wilshire,  65  Me.  Car.)  107. 

4S5 ;  First  Nat  Bank  v.  Nelson,  38  Ga.  Held  not  good  against  third  persons. 

391;  Geddes  v,  Bennett  6  La.   Ann.  Way  v.    Davidson,  12  Gray    (Mass.) 

516;  Collins  7;.  Puck,  63  Me.  459;  Ar-  466;  Smith  v.  Sasser,  4  Tones  (N.  Car.) 

endale  v,   Morean,  5   Sneed  (Tenn.)  43;  Barrett  ».  Cole,  4  jonea  (N.  Car,) 

703 ;  Barrett  v.  Cole,  4  Tones  (N.  Car.)  107. 

40  ;  Smith  v,  Sasser,  4  Tones  (N.  Car.)  The  mere  fact  that  the  pledgor  as- 

43 ;    Day  v.  Swift  48^  Me.  368 ;  East-  slsts   the  pledgee,  with  or  without  his 

man  v.  Avery,  23  Me.  248 ;  Walcott  v.  knowledge  or  consent  in  taking  care  of 

Keith,  22  N.  H.  X96;  Treadwell  v.  Da-  the  pledged,  property,  after  its  deliv- 

vis,  34  Cal.  601 ;  Kimball  v,  Hildreth,  ery,    does  not    necessarily  affect    the 

8  Allen  (Mass.)  167;  Bodenhammer  v.  pledgee's  rights  as  against  the  pledg- 

Newsom,  5  Jones  (N.  Car.)  107;  Whit*  ors'    creditors.     Hilliker    tr.  Kuhn,  7X 

aker  r.  Sumner,  20  Pick.  (Mass.)  399;  Cal.  3x4. 

Black  V,  Bogert,  65  N.  Y.  601 ;  Homes  A  pledgee  with  power  to  sell  the  goods 

V.  Crane,  3  Pick.  (Mass.)  607;    Jarvis  and  apply  the  proceeds  on  the   debt 

V,  Rogers,  15  Mass.  389;   Sumner  v.  does  not  forfeit  liis  lien  bj  employing 
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the  pledgee's  assent,'     Pledgor^  possession  is  prima  facie  evi- 
dence of  fraud  but  may  be  rebutted.* 

IV.  SxxT  OB  Eve&eKMXKT   BECnED.— This  may  be  primary  or 
secondary,  absolute  or  conditional,'  for  the  payment  of  money  or 

the  pledgor  ai  agent  to  make  the  Mile, 
allowing  him  to  contract  for  it  In  hii 
own  natnc.  and  delivering  the  goodi  on 
his  order  to  the  purchaser.  Thayer  i>, 
D wight,  104  M»EB.  354. 

Where  a  pledge  ia  temporarllj'  re-de- 
livered the  debtor  l>  estopped  hy  hi> 
contract  from  denj-ing  the  right  of  hii 
creditor  in  the  property,  and  if  he  dii- 
poie*  of  the  property  pledged  he  holdi 
the  proceeds  as  a  trustee  for  the  pledgor. 
White  V.  Plait,  c,  Den.  (N.  Y.)  369. 

Where  the   pro|)ertj   pledged   to 


nthe 

poaited  to  the  pledgor'! 
appropriating  it  to  pay  the  debta  se- 
cured, and  subsequently  drawing  it  out, 
it  was  held  that  the  bank  had  lost  its 
lien.     Randall  t;.  Pettei,  ti  Fla.  517. 

Pledgee  may  redeliver  negotiable 
paper  to  pledgor  for  collection  and 
Etill  be  protected.  Clark  v.  Iselln,  ii 
Wall.  (U.S.)  360;  White  n.  Piatt,  5 
Den.  (N.  Y.)  169;  Whipple  v.  Black- 
ington,  97  Mass.  476;  Hurst  ».  Coley, 
15  Fed.  Rep.  64;. 

At)d  see  Bieiiinger  v.  Continental 
Bank,  99  U.  S.  143;  Caaey  v.  Cavaroc, 
96  U.  S.  467. 

So  redelivery  for  collection.  Clark 
V.  Iseiin,  11  Wall.  (U.  S.)  a6o. 

A  banker  made  advances  to  leather 
merchants  on  hides,  for  which  bills  of 
parcels  were  given  to  him,  or  bills  of 
lading  taken  to  his  order,  or  in- 
dorsed to  him  with  power  to  take  pos- 
session and  sell  for  his  aecuritr  or  re- 
imbursement He  Indorsed  the  bills 
of  lading  to  theRrm  to  get  the  hides 
from  the  carriers,  and  gave  it  the  cus- 
tody upon  Its  express  agreement  to 
hold  as  his  agents,  and  to  redeliver 
the  identical  hides  when  tanned.  Held, 
that  the  t>anker  took  the  title  to  the 
bides,  and  did  not  diveit  by  his  In- 
dorsement of  release  of  custody. 
Moors  V.  Wyman,  146  Mass.  60. 

1.  Walcottr.Keith,J3N.H.i96;Way 
V.  Davidson,  13  Gray  (Mass.)  466 ;  Rob- 
erts v.  Wyatt,  i  Taunt.  36S;  Soul«  o. 
White,  14  Me.  436,  Palmtag  v.  Don- 
trick,  so  Cal.  1^4;  Coleman  f.  Shel- 
ton,  3  McCord,  tt\.  (S.  Car.)  116. 

So   where  pledgor  gets  posteiiioa 


by  theft,    Bruley  v.  Rose,  57  Iowa  651. 

But  if  pledgee  voluntarily  relin- 
quishes the  possession,  his  remedy  at 
law  is  gone,  though  he  may  have  been 
induced  to  surrender  the  possession  by 
the  misrepresentations  of  the  pledgor. 
Mills  V.  Stewart,  5  Humph.  (Tenn.) 
308. 

This  rule  is  modified  as  to  coUatei-al 
security.     See  infra,  this  title. 

t.  Possession    of   a   chattel    by    the 

E ledger  is  evidence  of  fraud,  that  may 
c  rebutted  b_v  showing  that  he  holds 
as  agent  of  pledgee.  Mftcomber  v. 
Parker,   14  Pick.   (Mass.)   497.     If  the 

for  giving  the  custody  and  apparent 
control  to  the  pledgor  there  may  not 
even  be  evidence  of  fraud;  but  at  most, 
his  possession  will  only  be  evidence 
either  that  the  pledge  hat  been  aban- 
doned, or  that  the  transaction  Is  fraudu- 
lent. Ex  fartt  Riti,  1  Low.  (U.  S.) 
5'9- 

I.  Schouler  on  Bailments,  4  1781 
Stevens  v.  Bell,  6  Mass.  339.  It  Is  of 
no  consequence  whether  the  debt  or 
engagement  for  which  the  security  was 
given,  is  that  of  the  pledgor  or  some 
other  person;  for  if  (here  Is  assent  by 
all  the  proper  parties,  It  is  equally 
obligatory  In  each  case.  Story  on 
Bailment,   4  300;   Jones  on   Pledges,   ' 

354;  Merchants' Nat.  " " 

N.  Y.  338. 


:.  Bank  v.  Hall,  83 


in  trust  for  the  payment  of  such  debt; 
if  In  the  hands  of  the  creditor,  the 
surety  having  paid  the  debt,  mar  call 
for  it  to  Indemnify  himself;  if  In  the 
hands  of  surety,  the  creditor  may 
resort  to  it  for  the  satisfaction  of  hu 
debt.  See  Svbrogation;  New  London 
Bank  T.Lee.  11  Conn,  ill;  Brick  v. 
Freehold  Nat.  Banking  Co.,  37  N.  J. 
L,  307;  Stewart  v.  Davis,  18  Ind.  74. 

Pledgee  was  a  surely  in  Jewett  w, 
Warren,  13  Mass.  300;  Blackwood  v. 
Brown,  34  Mich.  4;  Gllson  v.  Martin, 
49  Vt.   474.     He   was   an   Indorser  In 


draw  It  except  a*  a  pledgor  might;  and 


Debt  oar  Sngag«ment  Secured.  f^LEDGE,  Del»t  or  XBgagement  loeand. 

for  any  other  lawful  performance  of  an  engagement,*  but  it  must 
be  founded  on  a  legal  consideration.*  The  pledge  may  be  given 
to  secure  a  present,  future,*  or  pre-existing  debt,*  or  to  cover  a 
.present  liability  together  with  those  to  be  incurred  in  the  future.* 


if  he  receives  from   his   debtor  a  con-  nation  not  corroborated   by   his  book 

sideration    for   the    pledge,   he   cannot  and  contradicted   by  plaintiff,  was  in- 

withdraw     it     without     his     consent,  sufficient  to  show  such  an   agreement 

Codes  and  Stats.,    1876,^7994   of  Civ.  Roosvelt  v.  Drejer,  12  Daly    (N.   Y.) 

Code,  ^  2994;   Dakota   Ter.  R.  Codes.,  370. 

1877,  §  1765  of  Civ.  Code.  Where  a  valid  loan  is  made  and  an 

In  Louisiana  provisions  covering  the  illegal  certificate  of    the   debt  taken, 

general  ground  of  common  law  pledges  together  with  the  pledge  given  as  col- 

'are  found.    Louisiana    R.   Civil  Code,  lateral  to  the  certificate,  and  the  debt, 


1870,  p.  373i  arts.  3136-3141. 

1.  Story  on  Bailments,  §  300;  Vest 
V.  Green,  3  Mo.  219. 

2.  Jones  on  Pledge,  ^  354;  Schouler 
on  Bailments,  ^  180. 

If  the  debt  be  without  consideration, 
or  the  consideration  be  an  illegal  or 
immoral  one,  no  court  will  lend  its  aid 
to  either  party  to  give  effect  to  the 
contract.     Jones  on  Pledge,  ^  354.     So 


the  law  annexes  the  pledge  to  the  debt 
and  not  to  the  evidence  of  the  debt  and 
upholds  the  pledge.  Curtis  r.  Leavitt, 
15  N.  Y.  9. 

3.  Story  on  Bailments,  ^  300;  Jones 
on  Pledge,  ^§  355,  361 ;  Stearns  v. 
Marsh,  4  Den.  (N.  Y.)  227;  Conardr. 
Atlantic  Ins.  Co.,  i  Pet.  ( U.  S.)  386; 
D'Wolf  V.  Harris,  4  Mason  (U.  S.) 
515;  Eichelberger  v,  Murdock,  loMd. 


debts  tainted    with  usury.     Causey  r.     373;   Calkins    v.  Lockwood,  16  Conn. 


Yeates,  8  Humph.  (Tenn.)  605;  i 
Schouler  Pers.  Prop.,  ^^  265,  290. 
Where  one  who  has  purchased  securi- 
ties which  have  been  pledged  to  secure 
usurious  loan,  obtains  a  further  usu- 
rious loan  from  the  same  lender,  giving 
one  note  for  the  total  amount,  and 
pledges  other  property  to  secure  the 
whole,  the  property  last  pledged  can- 
not be  retained  bv  the  lender  as 
security  for  the  original  loan.  Beecher 
r\  Ackerman,  i  Abb.  Pr.,  N.  S.  (N.  Y.) 
141.  To  supply  victuals  for  a  debauch 
in  a  brothel.  Taylor  v,  Chester,  L.  R., 
4  Q^  B.  309.  Debts  made  on  Sunday. 
King  V.  Green,  6  Allen  (Mass.)  139. 
But  the  pledgee  may  keep  the    pos- 


275;  Wolf  V,  Wolf,  12  La.  Ann.  529. 

4.  Story  on  Bailments,  4  300;  Schou- 
ler on  Bailments,  ^  178. 

Where  a  chattel  is  pledged  for  a 
pre-existing  debt,  the  pledgee  is  not  a 
holder  for  value  to  the  extent  that  it 
will  enable  him  to  retain  it  as  against 
the  true  owner  from  whom  it  has  been 
obtained  by  fraud,  as  he  could  do  if  he 
were  a  true  holder  for  value.  Good- 
win T'.  Massachusetts  L.  &  T.  Co. 
(Mass.),  25  N.  E.  Rep.   100. 

5.  Badlam  v.  Tucker,  i  Pick.  (Mass.) 
389;  Holbrook  v.  Baker,  5  Me.  309; 
D'Wolf  r.  Harris,  4  Mason  (U.S.)  515; 
Conard  v,  Atlantic  Ins.  Co.,  i  Pet.  (U. 
S.)  448  ;  Third  Nat.  Bank  v.  Boyd,  44 


session  of   the  pledge   in  accordance     Md.  47;    Van    Blarcom   x\    Broadway 
with  the  maxim,  ii» /rtri  delicto  potier     Bank,  9  Bosw.  (N.  Y.)  532. 


est  conditio  possidentis,  Curtis  v. 
Leavitt,  15  N.  Y.  9.  The  debtor  in 
order  to  recover  his  property  must  pay 
the  demand  against  him  and  sue  for 
the  pledge  on  the  general  ground  of 
ownership.     King  v.  Green,    6  Allen 


Whether  a  person  holding  personal 
property  in  pledge  for  money  loaned, 
can  retain  such  property  as  security 
for  advances  subsequently  made,  must 
depend  upon  the  understanding  and 
agreement  of  the  parties  at  the  time 


(Mass.)    139;     Causey   r.     Yeates,    8    such  subsequent  advances  were  made. 
Humph.    (Tenn.)    605;     Schouler   on     James' Appeal,  89  Pa.  St.  54. 


Bailments,  ^  92. 

A  pawnbroker  gave  the  pledgor  of 
an  article  a  memorandum  not  comply- 
ing with  the  law  and  on  its  face  show- 
ing usury.  Held^  in  the  pledgor's 
action  to  recover  the  value  of 
the  pledge,  that  the  defendant  might 
show  an  oral  agreement  to  charge 
legal  interest  only,  but  that  his  expla- 
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But  a  contract  for  future  advances 
will  be  binding  between  the  parties 
at  least,  for  any  and  all  advances  made 
prior  to  the  time  of  third  parties  ac- 
quiring an  interest  in  the  collateral 
pledged.  Buchanan  v.  International 
Bank,  78  111.  500. 

Where  stock  is  pledged  to  a  bank 
**as  security  for   the   payment  of  any 
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A  security  may  be  for  one  or  many  debts,^  and  is  presumed  to  be 

for  the  whole  and  every  part  of  the  debt  secured.^  The  agree- 
ment of  the  parties,  expressed  or  implied  must  determine  what 
debt  is  to  be  secured,'  and  property  specifically  pledged  ifor  a  par- 

demands  it  may  from    time  to  time  vances  to  a  definite  amount.    Kerr  v, 

hold   against"  a  debtor    named,    the  Cowen,  2  Dev.  £q.  (N.  Car.)  356. 

terms  include  all   demands  the  bank  1.  .Story  on  Bailments,  §300;  Schouler 

holds  against  him  at  the  time,  as  well  on  Bailments,   ^   178;   Beach   v.  State 

as  those  that  might  arise  afterwards.  Bank,  2  Md.  488;  Wilcox  v,  Faishaner 

Merchants'  Nat.  Bank  v.  Hall,  83   N.  Bank.  7  Allen  (Mass.)  270. 

Y.  338 ;  Douglass  v.  Reynolds,  7   Pet.  A  part  of  a  debt  may  be  secured. 

(U.  S.)  X13  ;  Agawam  Bank  v.  Strivcr,  Fridley  v.  Bowen,  103  111.' 633. 

18  N.  Y.  502.  A  bond  and  mortgage  may  be  given 

Where  a  debtor  confessed  judgment  to  a  pledgee  to  hold  for  his  own  debt 

to  his  creditor  to  secure  existing  liabit-  as  well  as  for  that  of  another.    Hubbell 

{ties  and  also  what  liabilities  the  cred-  t;.  Blakeslee,  71   N.  Y.  63;  Harbeck  v. 

itor  would  assume  in  the  future,  it  was  Vanderbilt,  20  N.  Y.  395;  Champney 

held  that  there  was  no  obligation  to  v.  Coope,  32  N.  Y.  543. 

assume  future  liabilities.     Therefore,  The  repayment  of  one  debt  does  not 

the  judgment  would  not  protect  debts  prevent  the   pledgee's   holding  the  se- 

incurred  by  the  creditor  after  getting  curitj'  for  the  other.     Kellogg  v.  Ames, 

notice    of    «     subsequent    judgment  41  N.  Y.  259. 

against  the  debtor.     McClure  v,  Ro-  Where  a  corporation   to    secure  its 

man,  52  Pa.  St.  458.  bonds,  deposited  bonds  and  mortgages, 

Where     a     negotiable     instrument  all  bona  fide  purchasers  of  the  bonds 

wrongfully  acquired  by  the  debtor  is  were  interested  in  the  whole  collateral, 

given  in  pledge  to  secure  future  ad-  Palmor  v,  Yates,    3    Sandf.   (N.  Y.) 

vances,  the  creditor  is  protected  by  it  137. 

for  advances  made  before  its  maturity,  2.  Schouler  on  Bailment,  ^  187;  Bald- 
but  after  maturity  being  charged  con-  win  v.  Bradley,  69  111.  32. 
structively  with  notice  of  the  debtor's  8.  Jones  on  Pledges,  ?3SS- 
wrongful  acquirement  of  it,  he  can  no  In  determining  the  efiect  to  be  given  * 
longer  rely  on  it  for  security.     Texas  to  absolute   assignments  of  securities, 
Banking  etc.  Co.  v.  Turnley,  61  Tex.  the  whole  transaction  between  the  par- 
365.  ties  must  be  taken  into  account.  Board- 

The  pledgee  of  negotiable  instruments  man  v.  Holmes,  124  Mass.  438;  Charles 

for  future    advances    or    loans  before  v.  Coker,   2  S.    Car.    122;    Hilton    v, 

maturity  and  without  notice  is  a  holder  Sims,  45  Ga.  565. 

for  value  in  the   usual   course   of  busi-  Where    a    written    instrument    evi- 

ness.     State  Sav.  Assoc,  v.  Hunt,   17  dences  that  a  pledge  has  been  made  for 

Kan.  532.  the  loan  of  a  definite   sum,  parol  evi- 

'  These  are  binding  for  any  and  all  ad-  dence   will   not  be  admitted   to  show 

vances  made  thereon  prior  to  notice  of  that  it  was  agreed  between   the  parties 

claims  of  third   persons.      Walker   v.  that  the  same  property   should  be  held 

Kee,  14  S.  Car.  142.  in  security   for  such    further  advance^ 

In    Tennesseey   however,    the  holder  as  the  pledgee  might  afterwards  make, 

receives    such    paper    subject    to    the  Hamilton  v.   Wagner,   2  A.  K.  Marsh, 

equities  existing    at    the    time  of  the  (Kv.)  331. 

transfer  but  not  those  arising  subse-  ^arol  evidence  is  admissible  to  show 

quent    thereto.     Richardson    v.   Rice,  what  debts  are  secured  by  a  note  which 

9   Baxt.   (Tenn.)    290;    40   Am.   Rep.  on  its  face  states  that  it  is  to  be  used  as 

92.  ^'collateral  security."    Garton  v.  Union 

A  note  pledged  before  maturity  as  City  Bank,  34  Mich.  279. 
security  for  future  advances  is  good  in  In  the  contract  of  pledge,  the  men- 
the  creditor's  hands  for  all  advances  tion  of  the  amount  of  the  debt  intended 
made  before  he  has  notice  of  equities  to  be  secured,  required  by  article  3125 
between  the  original  parties,  but  not  for  of  the  Civil  Code,  is  in  no  sense  a 
advances  made  after  such  notice  unless  formality.  It  is  essential  to  the  con- 
he  had  already  bound  himself  at  the  tract,  and  as  such  not  abolished  by  sec- 
time  of  taking  the  security  to  make  ad-  tion    2  of  the    act  of  1855,  relative  to 
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lar  loan  cannot,  in  the  absence  of  special  agreement,  be  held 
he  pledgee  for  any  other.* 


Citer  V.  Merrell,  (4  L«.  Ann. 


O'Conncll,  7 
(Ala.)  466;'Phi!lip8  l'. Thompson, 

ins.  Ch.  (N.  y.)   418;    Schiffer  v. 

;in,  51    Ala.  335;   Teutonia   Nat. 

L  f.  Loeb.37  La.  Ann.  110;  Maj'o  v. 

■V,  iSCal.  309;  RobinBon  v.  Frost, 

farb.   <N.    Y.)    536;     Wooley    v. 

Bville   Banking    Co.,   81    Kv,    ^17; 

1  V.  Lynchburg  Nat.  Bank, '86  Va. 

Burnap    v.    National   Bunk,  96  N. 

15;  Scheppers' Appeal,  135  Pa.  St. 
Bowilitch      V,     Green,    3    Met. 

18.)  360:  Ball   V.  Stanley,   5  Yerg. 

n.)  199;  James'   Appeal,  89  Pa.  St. 

irvia  V.  Rogera,   i;  Mass.  3S9;  Al- 

'.  Megguire,  15    Mass.  490;  Adams 

urges,  51;  111.4(18;   Neponset  Bank 

tland,  s  Met.   (Maaa.)  2^9;  Post  v. 

esmensBank.  lSConn:42o;  Wat- 
I..    Hill.   8    Pick.    (Mass.)    52J; 

•.^en  V.   Slingerland,   i    Bo5w.  (N. 

[49;  Bulklejr  v.   Garrett,  60  Pa.  St. 

lien  (he  pledgee  tried  to  apply  the 
iiB  above  the  debt  secured  to  other 
,  he  was  compelled  to  pay  it  to  the 
ral  creditors.  Talbot  v.  Frere,  L. 
Ch.  D.  568. 

Ihe  evidence  of  the  debt  secured 
i  race  makes  the  debtor  liable  for 
est.  the  pledged  property  will  also 
curity  for  the  interest.  Swasev  v. 
h  Car.R.Co.,1   Hughes  (U.'S.) 

pledgee  cannot  retain  a  pledge  to 
e  other  debts,  or  to  apply  to  olher 
ts  than  those  for  which  it  is  given. 
can  the  government,  where  one  of 
rvenue  officers  acts  as  pledgee,  and 

Ihe  monev  into  the  treasury  upon 
ler  and  di'ffcrent  debt  than  that  for 
h  it  was  depoaited.  Boughton  v. 
;.,  11  Ct.  of  CI.  336;  Slate  Nat. 
,«.  U.S.,  10  Ct.  of  CI.  519. 
here  a  party  pledged  a  lot  of 
ty  for  the  repaj'ment  of  a  sum  of 
■y  borrowed,  with  interest,  storage, 
and  a  few  weeks  after  pledged  an. 

tot  for  a  similar  loan,  and  there 
10  proof  that  either  pledge  was  de- 
cnt  on  the  other,  or  thai  when  the 
;>Iedge  was  made  a  future  loan  was 
ipated,  or  that  when  the  second 
ras  made  the  first  was  allued  to, 


held,  that  each  pledge  was  a  security 
for  the  loan  made  at  the  time,  and  not 
both  lor  the  first  loan.  Baldwin  f .  Brad- 
ley. 69  III.  33. 

Where  the  defendant  assigned  to  the 
plaintiff  a  certificate  of  stock  "as  se- 
curity for  the  payment  of  any  de- 
mand" plaintiff  "'may  from  time  to  time 
have  or  hold  against"  her  husband,  in 
an  action  to  foreclose  the  plainlilTs 
lien  upon  the  slock  pledged,  it  was  held 
that  the  assignment  bv  its  terms  included 
and  secured  all  demands  had  and  held 
by  plaintiff  alter  its  execution  as  well 
as  those  existing  at  that  time,  and  that 
this  was  the  intent  of  the  parties. 
Merchants'  Nat.  Bank  v.  Hall,  83  N. 
Y.  338;  Boardman  v.  Holmes,  1^4 
Mass.  438. 

Where  a  pledgor  of  stock  as  security 
for  a  specified  debt  afterward  wrote  a 
letter  to  the  pledgee  authorizing  him 
'■to  hold  the  slock  as  a  general  collateral 
security  for  all  the  writer's  liabilities  to 
the  said  bank  at  present  existing,  or 
which  may  hereafter  be  incurred  by 
him,"  it  was  held  that  under  this  au- 
thorilv  after  payment  of  the  specified 
tl,;bt  a  surplus  from  the  sale  of  the 
stock  could  lie  applied  pro  rala  to  all 
the  general  liabilities.  Eichelberger  v. 
Murdock,  10  Md.  373;  Buchanan  v. 
International  Bank,  78  111.  500;  Van 
Blarcom  v.  Broadway  Bank,  37  N.  Y. 
540:  Smith  V.  Dennison,  101  fll,  53t. 

Where  stock  was  pledged  as  collat- 
eral security  for  a  note  with  authority 
to  the  holdeV  to  sell  the  same  "on  the 
non- performance  of  this  promise  he 
giving  me  credit  for  any  balance  of  the 

'  proceeds  of  such   sale  and    paying 


all   > 
holder 


:    ther 


leld   t 


■    fro 


turilv,  the  holder  thereof  had  no  right 
to  retain  the  stock  as  security  for  other 
debts  then  due  him  from  the  maker. 
Hathway  v.  Fall  River  Nat.  Bank,  131 
Mass.  14. 

But  where  no  specific  debt  is  desii;- 
nated,  security  in  the  possession  of  the 
creditor  may  be  applied  to  any  debts 
owed  him  bv  the  debtor.  Norton  v. 
Plum,  14  Conn.  5(1;  Fairchild  v.  Holly, 
10  Conn.  179;  U'.  S.  I'.  Kirkpatriek,  9 
Wheat.  (U.  S.)  720. 

After  a  particular  debt  for  which  se- 
curity ia  given  has  been  paid,  l|je  cred- 
itor holding  it,  in  order  to  get  a  lien  on 
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a.  Recital    of   ^Collateral   Securities   in   Principal 

Note. — Such  a  recital  does  not  affect  the  negotiability  of  the 
principal  note,  as  the  amount  to  be  paid,  the  time,  and  person  to 
whom  payment  is  to  be  made  remain  certain,^  though  the 
agreement  in  the  note  as  to  the  disposition  of  the  collateral  must 
be  followed.* 


V^ 


>\ 


the  property,  must  issue  an  attachment  (Va.)  556;  8  Am.  Rep  609;  Merchants' 
against  it  as  anj  other  creditor  would  Bank  v»  Hall,  83  N.  Y.  338;  Wads- 
have  to  da  Allen  v,  Megguire,  15  worth  t;.  Thompson,  8  111.  423;  iShrews- 
Mass.  490.  bury  Sav.  Inst.  Appeal,  94  Pa.  St.  309; 

Where  collateral  was  pledged  gener-  Dayton  Bank  v.  Merchants*  Bank,  ty 

ally  for  the  debts  of  a  partnership,  it  Ohio  St.  208;  Union  Bank  v,  Slacomb, 

could  not  be  held  for  a  private  debt  of  34   La.  Ann.  927;   Jones  t^.  Guaranty 

one  of  the  partners.     San  Antonio  Nat.  etc.  Co.,  loi  U.  S.  622;  Worcester  Nat. 

Bank  v.  Blocker,  77  Tex.  73.  Bank  v.  Cheeney,  87  III.  602;  Cherry  v. 

When  a  note  was  deposited   for  .the  Frost,    7    Lea '(Tenn.)    i;    Cover    v. 

credit  of  a  firm  it  could  not  be  held  as  Black,  i  Pa.  St.  493;  Lytle^s  Appeal,  36 

security  for  a  draft  accepted  by  the  firm  Pa.    St.    131;     Brinckerhoff   v.     Lan- 

for  the  accommodation  of  another  and  sing,  4  Johns.  Ch.    (N.  Y.)   65;    Aga- 

discounted  by   tjie  pledgee.    Loyd   v.  warn     Bank    r.     Strever,    18    N.   Y. 

Lynchburg  Nat.  Bank.  ^  Va.  690.  338;  Patterson  v.  Johnson,  7  Ohio  225; 

A  city  pledged  its  stock  in  a  railroad  E^avis  v.  Maynard,  9  Mass^242;  Wat- 
company  as  security  for  its  bonds  issued  kins  v.  Hill,  8*Pick.  (Mass.)  522 ;  Pome- 
in  aid  of  the  road,  and  the  bonds  pro-  roy  v.  Rice,  16  Pick.  (Mass.)  22;  Taber 
vided  that  the  holders  might   exchange  v.   Hamilton,  97  Mass.  489;    Reddish 


the  same  for  a  like  amount  of  the  stock, 
and  be  substituted  as  stockholders  in 
the  place  of  the  city.  Held,  that  the 
bondholders  had  a  lien  upon  the  whole 
of  the  stock,  but  that  one  bond   could 


not  bind  more  than  one  share  of  stock.    70  Md.343. 


V.  Watson,  o  Mam  (umo)  510;  New 
Hampshire  Savings  Bank  v.  Gill,  16  N. 
H.  578;  Collins  v.  Dawley,  4  Colo. 
1383.  The  question  of  renewal  is  one  of 
intention.     Williams  v.  National  Bank, 


Aurora  v,  Cobb,  21  Ind.  492. 
Oanand  Lton. — When  securities  are 

pledged  to  a  banker  or  broker  for  the 
ayraent  of  a  particular  loan  or  debt^ 
e  has  no  Hen  upon  such  securities  for 


A  note  pledged  as  collateral  security 
for  a  debt  due  to  the  plaintiffs  from  the 
pledgor  continues  valid  and  effectual 
until  such  debt  is  paid,  notwithstanding 
the  evidence  of  it  has  been  changed 


I 

a  general  balance  or  for  the  payment  of  from  a  promissory  note  to  a  judgment 

oUier  claims.    Story  on  Agency,  \  381;  of  a  court  of  record.    Fisher  v.  Fisher, 

Wyckoffv.  Anthony,  9  Daly    (N.  Y.)  98  Mass.  303. 

417;    In  re    Medewe,   26    Beav.    588;  l.Willoughby    v,  Comstock,  3  Hill 

Vanderzcc  r.  WlUis,  J  Bro.   C.  C.  2x;  (N.  Y.)   3^;     Cook   v,    Satterlee,    6 

Jarvis  V.  Rogers,  15  Mass.  389;    Lane  Cow.    (N.  Y.)  108;    Arnold   v,  R»ck 

N.   Y 


f.  Bailey,  47  Barb.  (N.  Y.)  395;  Grant    River  etc.    R.    Co.,  5   Duer  (N.  Y.) 
V.  Taylor,  3  Jones  &   S.   (N.  Y.)  338; 

-\  487; 


207;  Ocean  Nat.  Bank  v.  Faut, 
50  N.  Y.  475;  Barning  v,  Mark- 
ham,  13  Grav  (Mass.)  454;  Stultze  v, 
Silva,  119  Mass.  139;  Towne  v.  Rice, 
122  Mass. 67;  Fancourt  v,  Thome,  9  Q^ 
B.  312;  Bolton  V,  Dugdale,  4  B.  &  Ad. 
6x9;  Wise  V.  Charlton,  4  A.  &  E. 
786. 

Even   though   the  note  contains  an 


Duncan  v.  Brennan,'  83 
Biebinger  v.  Continental  Bank,  99  U. 
S.  143;  Wyeth  v.  National  Market 
Bank,  132  Mass.  J97;  Woolby  v, 
Louisville  Banking  Co.,  81  Ky.,  527; 
Reynes  v.  Dumont,  130  U.  S.  3^4; 
Masonic   Sav.  Bank  v.  Bangs,  84  Ky. 

Sanewmla. — The  renewal  of  a  note  by  agreement  that  the  maker  will  pay  any 

the  same  parties  is  a  mere  change  of  deficiency  necessary  to  satisfy  the  prin- 

evidence  of   indebtedness,  and  in  the  cipal  note  after  the  sale  of  the  collateral 

absence  of  intention  in  no  way  affects  a  security  it  does  not  destroy  its  negotia- 

pledge    made  to  secure   it.    Bank    of  bility.     Arnold  v.  Rock  River  etc.  R. 

America   v,   McNeil,  10    Bush    f  Kv.)  Co.,'  s  Duer  (N.  Y.)  207. 
u;     Pinney     v.     Kimpton,    46      Vt.        8.  Williams  v,  U.  S.  Trust  Co.,  N 

03;.    Mo«ar      V.     Trice,      21     Gratt.  Y.  L.  Journal,  July  8,  1891. 
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where  the  true  owner  intrusts  the  property  or  the  indicia  of  title 
to  another's  hands  so  carelessly  that,  even  though  an  agency  for 
the  pledge  was  not  strictly  conferred,  the  owner  enabled  the 
wrong  of  inducing  the  loan  upon  its  security  to  be  committed,  a 
bona  fide  holder  of  the  same  for  value  .will  be  protected.*  One 
having  ohly  a  partial  interest  in  property  may  pledge  that  interest ; 

circumstances  so  strong  as  to  leave  no  Stats.  1876,  §  7991;  Civ.  Code,  §  2991. 
doubt  of  the  owner%  intention  as  if  he  R.  Codes,  1877,  \  1762  of  Civ.  Code, 
was  present  at  the  makine  of  the  con-  The  master  of  the  vessel  may,  with- 
tract  or  as  if  he  himself  delivered  to  the  out  the  consent  of  its  owners,  hypothe- 
creditor  the  thing  pledged.  Although  cate  a  portion  of  his  cargo  when  this 
the  property  of  another  cannot  be  given  is  necessary  to  enable  nim  to  con- 
in  pledge  without  his  consent,  yet  so  tinue  the  voyage.  United  Ins.  Co.  v, 
long  as  the  owner  refrains  from  claim-  Scott,  i  Johns.  (N.  Y.)  106;  The  For- 


ing it.  the  debtor  who  has  given  it  in 
pledge  cannot  seek  to  have  it  restored 
until   his  debt  has  been  entirely  dis 
charged.    Jones  on  Pledge,  §  53. 


titude,  3  Sumn.(U.S.)  228;  The  Grat- 
itudine,  3  Rob.  Adm.  2^0 ;  Freeman  v. 
East  India  Co.,  5  B.  &  Aid.  6x7.  In 
doing  this  he  is  regarded  as  acting  as 


Where  a  debtor  directed  another  to  an  authorized  agent,  but  it  must  ap- 

assist  in  the  settlement  of  the  debtor's  pear  in  order  that  his  authority  may 

affairs  he    did    not  thereby   authorize  be  ratified  that  the  vessel  was  in  a  for- 

him  to  pledge  property  as  security  for  eign   port,  that  the  voyage  was  unfin- 

debts.  Sweet  z;. Brown,  5  Pick.  (Mass.)  isned,  and  that  the  pledge  was  indis- 

178.  pensable  to  enable  the  vessel  to  com- 

Where  a  borrowed  horse  was  pledged  plete  the  voyage.     Marziou  f .  Pioche, 

and  the   owner   said   he   would  see  the  8  Cal.  522. 

pledgee  **and  see  what  the  bill  was,  and  Hedges  by  Joint  Owners. — One  joint 
he  would  either  pay  it  and  take  the  owner  of  a  chattel,  though  in  posses- 
horse,  or  let  the  horse  go  to  pfiv  it,"  it  sion  of  it,  cannot  pledge  the  interest  of 
was  not  a  ratification  of  the  pledge,  but  the  other  without  his  consent,  but  he 
expressed  mereh'  a  dispositidn  to  do  so  may  pledge  his  own  interest  without 
in  the  future.  Cox  v.  McGuire,  26  III.  the, consent  of  the  other,  and  if  the 
'^PP*  3^5-  pledgor  had   the  right  of  possession 

An  attorney  cannot  give  in  pledge  the  pledgee  will  take  the  same  right  of 
the  property  of  his  principal  without  possession  as  against  the  other  owner, 
the  consent  of  the  latter  or  an  express  In  such  case,  the  latter  cannot  main- 
power  to  that  effect.  Reeves  v.  Smith,  tain  replevin  against  the  pledgee  for 
1  La.  'Ann.  379.  Nevertheless,  where  the  thing  pledged,  nor  can  both  joint 
the  power  of  attorney  contains  a  general  owners    jointly    maintain    the   action 


authority  to  mortgage  the  property  of 
the  principal,  this  power  includes  that 
of  giving  it  in  pledge.  The  property 
of  cities  and  other  corporations  can 
only  be  given   in   pledge  according  to 


without     paying     the    debt    secui'ed. 
Frans  v.  Young,  24  Iowa  375. 

1.  Schouler  Bailm.;  f  182;  Calais 
Steamboat  Co.  v.  Scudder,  2  Black  (U. 
S.)  372;    Babcock  v.  Lawson,  4  Q^  B. 


the  rules  and  subject  to  the  restrictions  Div.  394. 

prescribed   on  that   head   by  their  re-  Mere  possession  of  goods  by  a  bailee 

spective  acts  of  incorporation.    Jones  or  agent,  gives  him  no  right  to  pledge 

on  Pledge,  f  53.  them  for  his  own   debt.     Branson  v. 

One  authorized  to  sell  is  not  author-  Heckler,  22  Kan,  424;  Agnewtv.  John- 

ized  to  pledge.    Delauney   v.  Barker,  2  son,  22  Pa.  St.  471 ;  Gallaher  v,  Cohen, 

Stark.  ^39.                                  ^  X  Browne  ( Pa.)  43. 

In  California  and   Dakota,  statutes  A    borrower    of     property    is    not 

provide  that  where  one  has  permitted  clothed  with  such  indicia  of  ownership 

another  to  assume  the  apparent  owner-  as  will  affect  the  owner's  rights  when 

•hip  of  property   for    the   purpose   of  such  property  is  pledged.     Cox  v,  Mc- 

transferring  it,   he  cannot  set  up  his  Guire,  26  111.  App.  315. 

own  title  to  defeat  the  pledge  of  prop-  If  a  mortgagor  while  in  possession 

erty  of  a  pledgee  who  has  received  it  in  sells  or  pledges  the  property  to  a  bona 

good  faith  in   the  ordinary  course  of  fide  purchaser  or  pledgee  who  it  ig« 

business  and    for    value.     Codes  and  norant  of  the  mortgage,  and  has  HO 
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Sttljirt-lUttg  of  thft  OmtrMt        PLEDGE.  ^  Oofponftl  Property. 

eral,  every  kind  of  personal  property  in  existence  and  capable  of 
delivery  may  be  pledged* 

S.  Corporeal  Property. — Corporeal  personal  property  of  the  sim- 
pler kind,  such  as  jewelry,  wearing  apparel  and  domestic  animals 
were  the  subject  of  pawn  in  the  earlier  days,  and  in  regard  thereto 
the  first  principles  of  the  law  of  pledge  were  enunciated.*  Though 
in  later  days  the  list  of  articles  that  may  be  pledged  is  much  in- 
creased, yet  the  general  principles  of  the  early  law  of  pledge  con- 
tinue to  govern.* 

3.  Inoorporeal  Property  or  Collateral  Seeority. — ^AU  kinds  of  choses 
in  action  capable  of  transfer,  negotiable,  quasi  negotiable,  and 
non-negotiable,  have  been  held  proper  subjects  of  pledge.*  De- 
livery and  possession  are  as  necessary  to  the  validity  ofa  pledge 
of  this  class  of  security  as  in  the  case  of  corporeal  property,  but 
may  vary  in  accordance  with  the  nature  of  the  property  to  be 
pledged.* 

1.  Storj    Bailm.,     $    aoo;    Schouler  which  will  attach  to  the  chattel  as  soon 

Bailm.,  f  172;  Jones  on  Pledge,  f  49.  as  produced.     Macomber  v,  Parker,  14 

The  owner  of  the  chattel  property  Pick.  (Mass.)  497*    See  Sniith  v.  Atkins 

which  is  exempt  by  law  from  execution  18  Vt.  461;  Goodenow  v.  Dunn,  ai  Me« 

and  sale  for  the  payment  of  debts  can  86;  Avers  v.  South  Australian  Banking 

pledge  them  in  security   for  his  debts,  Co.,  L.  R.,  3  P.  C.  548. 

but  in  case  he  does  so  he  waives   the  .  See  also  FuTURE-AcquiRED  Prop- 

benefit  of  the  exemption  so  far  as  the  brty,  vol.  8,  p.  987. 

incumbrance  extendis  or  is  operative.  2.  Coggs   v.  Bernard,  2   Ld.   Rajrm. 

Frost  V,  Shaw,  3  Ohio  St.  270;  Jones  v.  917. 

Scott,  10  Kan.  33.  8.  Schouler  Bailm.,  f  172. 

Where    the    consideration    for    the  4.  Colebrooke  Coll.    Security,  (   i; 

pledge  fails  it  will  be  fraudulent  for  the  Schouler  Bailm.,  f  172. 

pledgee  to  retain  the  property.     Hoi-  In  Wilson  v.  Little,  2   N.   Y.  443, 

lini^head  v.  McKenzie,  8  Ga.  457.  the   court   bj   Ruggles,   C.    J.,   said : 

Statutory     Bxemptlon. — A     pension  '*There   seems    to  be  no  reason  why 

certificate  min^  not  be  pledged.    Act  of  anj  legal  or  equitable  interest  what- 

Congress   July   29,  XO48;    U.   S.  Rev.  ever  in  personal  property  may  not  be 

Stat.,  ^  4745;    Payne  v,   Woodhull,  6  pledged,  provided  the  interest  can  be 

Duer    (N.    Y.)    169;    Moffatt    v.   Van  put  by  actual  delivery  or  by  written 

Doren,  4  Bosw.  (N.  Y.)  609.  transfer,  into  the  hands  or  within  the 

National   banks  cannot  loan  or  dis-  power  of  the  pledgee  so  as  to  be  made 

count  on  the  security  of  their  own  stock  available  to  him  for  the  satisfaction  of 

unless  it  be  needful  in  order  to  prevent  the  debt." 

loss  of  a  debt  previously  contracted  in  -     Coupon  bonds  can  be  pledged.  Stew- 

£ood  faith.    First  Nat.  Bank  v,  Lanier,  art  v,  Lansing,  104  U.  S.  5o<;  Morris 

II     Wall.    (U.   S.)    369;    Brewster   v.  Canal  etc.  Co.  t;.  Foster, 9  N.  J.  Eq. 667. 

Hartley,  37  Cal.  15.  A  note  given  for  collection,  and  the 

One  cannot  pledge  a  cause  of  action  amount  of  which  when  collected,  is  to 

growing    out    of  a    personal    wrong,  be  credited   upon   another  note,   and 

Pindell  r.  Grooms,   18  B.  Mon.   (Ky.;  held  as  an  offset  thereto,  is  merely  a 

501.  collateral  security  for  the  payment  of 

Property  not   yot   la  ozlftonco,  not  the  note  last  named ;  and  is  not  to  be 

jret  acquired,  or  out  of  possession  can-  treated  as  payment  of  the   same,  be- 

not  be  pledged,   for  there  can   be  no  fore  the  amount  is  actually  collected. 

delivery  of  it.    Gittings  v.   Nelson,  86  Holmes  v,  Lykins,  co  Mo.  399. 

111.591;  Smithhurst  V.  Edmunds,  14  N.  0.  See  infra,,    this    title.    Delivery 

J.  Eq.  408;  Owens  v.  Kinsey,  7  Jones  and  Possession, 

(N.  Car.)  245.  In  a  pledge  of  chattels,   mere  deliv* 

But  there   may  be  a  contract  in  the  ery  of  the  chattel  is,  usually,   enough 

nature    of    an    agreement    to    pledge,  to  vest  in  the  pledgee  the  special  prop* 
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YH  PLSDeiorVManiBLiSBOUBinis— 1.  In  OentraL — The  act  of 

pledge  of  negotiable  instruments  payable  "to  order**  consists  in 
delivery  accompanied  by  indorsement ;  or,  if  indorsed  in  blank  or 
payable  "  to  bparer,"  by  mere  delivery  alone.* 

iTie  delivery  of  negotiable  instruments  unindorsed,  where  in- 
dorsement is  required,  vests  in  the  pledgee  a  contingent  equitable 
interest  only  in  the  instruments  pledged  or  in  the  proceeds  thereof, 
subject  to  the  prior  equities  of  third  persons  as  against  the 
pledgor.'  Such  securities  are  practically  non-negotiable  and  sub- 
ject to  defenses.' 

2.  Pledgee  a  Holder  ibr  yalne.-~^The  ^'bona  fide'  pledgee  of  ne- 
gotiable instruments,  received  in  the  usual  course  of  business  be- 
fore maturity  for  a  valuable  consideration  without  notice  is  a 
holder  for  value  and  is  protected  from  all  equities  arising  between 
the  original  parties  either  before  or  after  the  act  of  pledge,  just  as 
surely  as  if  the  transfer  were  by  absolute  sale.* 

ertj  requisite  to  sustain  the  pledge,  severed  from  the  bond,  thej  becoming 
But  incorporeal  property,  being  inca-  practically  promissory  notes.  See  also 
pable  of  manual  delivery,   cannot  be    Coupoxs,  vol.  4^  p.  430, 


pledged  without  a  written  transfer  of 
the  title.  Debts,  negotiable  instru- 
ments, stocks  in  incorporated  com- 
.panies,  and  choses  in  action  generally 
are  pledged  in  that  mode.  Such  trans- 
fer of  the  title  performs  the  same  office 
that  the  delivery  of  possession  does  in 
case  of  a  pledge  of  corporeal  property. 


a.  Spow  V.  Fourth  Nat.  Bank,  7 
Robt  (N.  Y.)  479;  Allen  v.  King,  4 
McLean  (U.  S.)  128;  White  v.  Phelps, 
14  Minn.  21;  Hedges  v,  Sealey,  9  Barb. 
(N.  Y.)  2x4;  Dunn  v.  Meserve,  58  N. 
H.  429. 

But  in  Georgia^  where  one  deposited 
a  note  payable  "to  order"  without  in- 


The  transfer  of  the  title  to  these,  like  dorsement  as  collateral  security  for  a 

the  delivery  of  possession  of  chattels,  debt,  it  was  held  that  the  pledgee  stood 

constitutes      the     evidence    of     the  in  the  place  of  a  purchaser  and  was 

pledgee'srightof  property  in  the  thing  protected     against     subsequent     liens 

pledged.     Thus  the  transfer  in  writing  against  the  pledgor,  whether  or  no  the 

of  shares  of  stock  not  only  does  not  subsequent  creditor  had  notice  of  this 

prove  that  the   transaction   is  not   a  equity  or  not.     Smith  v,  Jennings,  74 

pledge,  but  the  stock,  unless  it  is  ex-  Ga.  ^^x. 

pressly  made  assignable  by  the  delivery  Where  a  bill  of  exchange  was  de- 
of  the  certificates,  cannot  be  pledged  posited  as  collateral  security  without 
in  any  other  manner.  Brewster  v,  proper  indorsement,  the  pledgor  be- 
Hartley,  37  Cal.  15;  Wilson  v.  Little,  coming  bankrupt,  equity  will  compel 
2  N.  Y.  443 ;  Russell  v,  Scudder,  42  the  pledgor*s  assignee  to  make  the  nee- 
Barb.  (N.  Y.)  31.  essary  indorsement  to  the  pledgee.    E* 

1.  The  pledgee  of  a  promissory  note  parte  Rice,  3  M.  D.  &  D.  586. 
payable  to  the  owner's  own  order  and        In  Louisiana,  delivery  of  negotiable 

by  him  indorsed  in  blank,  may  sue  and  securities  unindorsed,  is   sufficient   to 

recover  on   the  note  without  the  in-  constitute  a  valid  act  of  pledge.    Casey 

dorsement  of  the  pledgor.     Louisiana  v.  Schneider,  95   U.   S.  497;  Partee  v. 

State  Bank  v.   Gaienne,  21    La.  Ann.  Corning,  9  La.  Ann.  539;  Rev.  St.  La. 


555- 

Nagotlabla  Bonda  and  Ooupona.— Ne- 
gotiable, municipal  or  corporation 
bonds  payable  to  bearer  or  holder  is-« 
sued  under  statutory  authority  pass  by 
delivery  and  vest  the  legal  title  in  a 
bona  fide  pledgee  before  maturity,  and 
for  value.  See  also  Bonds,  vol.  2,  p. 
448.   . 

Thil  is  also  ttue  of  coupons  when 
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1876,  §  2904;  Stimson  Am.  Stat. 

8.  Simpson  v.  Hall,  47  Conn.  417. 
But  the  pledgee  may  sue  in  his  own 
name.  White  v,  Phelps,  14  ^finn.  27; 
Van  Riper   v.    Baldwin,  10   Hun  (N. 

Y.)  344. 

4.  Swift  V,  Tyson,  16  Pet.  (U.  S.)  i; 
Bell  V.  Bell,  12  Pa.  St.  235;  Irwin  r. 
Bailey,  8  Biss.  (U.  S.)  C23;  Warner  v. 
Fourth  Nat.  Bank,  115  N.  Y.  351;  Gates 


Pltdgt  of  V«gotiabl«  itooxitlM.       PLEDGE.  PUdgto  a  Holdtr  for  YalM. 

V,  National  Bank,  loo  U.  S.  239;  Man-  pean  Bank,  L.  R.,  8  Ch.  41;  Collins  v. 

hatUn  Co.  v.  Reynolds,  2  Hill  (N.  Y.)  Martin,  i  B.  &  P.  648;  Palmer  v,  Rich- 

140;  Poughkeepsle  Bank  v.  Hasbrouck,  ards,  15  W.  Jur.  41. 

6  N.  Y.  230;  Nelson  v.  Eaton,  26  N.  Y.        The  only  cases  contra  are   in  N^w  % 

410;  City  Bank   v,   Perkins,   29  N.  Y.  Hampshire\  Jenness  v.  Bean,  10  N.  H. 

554;  Nelson  v,  Wellington,  5  Bosw.  (N.  266;  Williams  v.   Little,    11  N.  H.  66; 

Y.)  178;  Dix  V.  Tully,  14  La.  Ann.  460;  Goss  v.  Emerson,  23  N.  H.  38. 

Smith  V.  Isaacs,    23    La.    Ann.  454;        **The  peculiar  doctrine,  as  expressed 

Louisiana  State  Bank  v.  Gaiennie,  21  in  Jenness  t^.  Bean,    10   N.  H.  266,  and 

La.  Ann.  555;  Gardner  i/.  Maxwell,  27  Williams  v.  Little,    xi    N.    H.  66,  that 

La.  Ann.  501;  Bealle  v.  Southern  Bank,  negotiable  paper,  pledged  to  the  holder 

57  Ga.  274;  Bonaud  v,  Genesi,  ±2  Ga.  as    collateral  security,  is  not,   in   the       ^ 

639;  Exchange  Bank  v.  Butner,  60  Ga.  hands  of  an  innocent  pledgee,  exoner- 

654;   Griswold   v.   Davis,   31    Vt.  390;  ated  from  defenses  or  defective  title,  is 

Curtis  v.  Mohr,  18  Wis.  645;  Bond  v.  not  recognized  outside  of  New  Hamp- 

Wiltse,  12  Wis.  682;  Jenkins  v.  Schaub,  shire^  and  within  this  State  has  been  so 

14  Wis.  i;  Cook  v.  Helms,  5  Wis.  X07;  limited  as  not  to  include  cases  like  the 

Lyon  V.  E wines,   X7    Wis.  63;   Kinney  one  under  consideration.    In  Clement  I, 

V.  Kruse,  28  Wis.  X03.  v,  Leverett,  12  N.   H.   317,  an  agent  of  [j 

Munn  V,  McDonald,   10  Watts  (Pa.)  the  defendants,  intrusted  by  them  with  If 

273;  Hunt  V.  Nevers,   15  Pick.  (Mass.)  bills  drawn  by  him   payable  to  his  own 

500;  Taylor  v.  Wilson,  xi  Met.  (Mass.)  order,  and  by   them   accepted  to  enable 

^44;  Logan  V,  Smith,  62  Mo.  4^5;  State  him  to  raise  money  for  them,  pledged 

Sav.   Assoc.   V,    Hunt,    X7    Kan.   532;  ih^  hi\\%  to  9.  bona  Jide  holder  to  secure 

Allen  V,  King,  4  McLean  (U.  S.)  128;  money  borrowed  for  his  own  use.    It 

Kempner  v.  Comer,  73  Tex.  196.  was  h^ld   that  the    defendants,  having 

Worcester  Nat.  Bank  v.  Cheeney,  87  enabled  their  agent  to  hold  himself  out  I 

111.602;  Manning  v,  McClure,  36  111.  as  owner,   were   bound   by   the  pledge, 

490;  Stotts  V,  Bvers,  17  Iowa  303.  and  liable  to  the  pledgee.    Parker,  C. 

Lehman  v.  Tallahassee  Mfg.  Co.,  64  J.,  delivering  the  opinion,  says  of  Ten- 
Ala.  567;  Miller  t/.  Pollock,  99  Pa.  St.  ness  f .  Bean,  and  Williams  v.  Little. 
202;  Slotts  V.  Byers,  17  Iowa  303;  State  that  the  court  advanced  the  doctrine  of 
Sav.  Assoc.  V.  Hurst,  xy  Kan.  532;  Best  those  cases,  because  the  general  owner- 
f.  Crall,  23  Kan.  482;  Logan  t^.  Smith,  ship  or  property  of  the  bill  or  note 
62  Mo.  455;  Duncombe  t/.  New  York  pledged  as  collateral  security  remained 
etc.  R.  (!^o.,  8a  N.  Y.  X90;  Richardson  in  Uie  indorser.  *But,*  he  remarks, 
V.  Crandall,  40  N.  Y.  348;  Williams  v,  *there  is  another  principle,  of  earlier 
Smith,  2  Hill  (N.  Y.)  301;  Ferdon  v,  application,  and  of  paramout  influence 
Jones,  2  E.  D.  Smith  (N.Y.)  106;  Bank  in  this  case  (Clement  v.  Leverett). 
of  N.  Y.  V,  Vanderhorst,  32  N.  Y.  553;  The  defendants  intrusted  Burley  (their 
Farwell  v.  Importer's  etc.  Nat.  Bank,  agent)   with  these  bills,    accepted   by 

g)  N.  Y.   483 ;   Holbrook   v.  Bassett,  5  them,  and  thereby  enabled  him  to  hold 

osw.  (N.  Y.)  X47;   Brookman  T'.  Met-  himself  out  as  the  owner  of  them.  .   .    • 

caJf,5  Bosw.  (N.  Y.)  429;  Van  Blarculm  Assuming  that  Burley  abused  the  con- 

V.  Broadway    Bank,    37    N.    Y.  540;  fidence  reposed  in  him,  the  defendants, 

Munn  V.   Mx:Donald,   10  Watts   (ra.)  who  intrusted   him  with   these  negoti- 

270;  Brown  v,   Warren,  43  N.  H.  430;  able  evidences  of  debt  against  them- 

Chicopee    Bank    v,    Chapin,   8    Met.  selves,  must  bear  the  loss.    .    .    .   The 

(Mass.)  40;   Tarbell   v.  Sturtevant,  26  plaintiff  is  a  bona  fide  holder  without 

Vt. 5x3;  Bond  t;.  Wiltze,  X2  Wis.  682;  notice.'"    Tucker  v.  New  Hampshire 

Crosby  v.  Raub,  x6  Wis.  645;  Lyon  v,  Sav.  Bank,  58  N.  H.  83. 
Ewinss,  X7  Wis.6x;  Curtis  v.  Mohr,  x8        A  loan  of  money  made  to  one  in- 

Wis.  645;  Bowman  v.   Van   Kuren,  29  solvent  upon  securities  pledged  at  the 

Wis.  2x9;  Mechanics  Bldg.   Assoc,  v,  time  of  the  advances,  the  same  being 

Ferguson,  29  La.   Ann.  ^49;  Hotchkiss  free  from  fraud  even  though  the  pledgee 

V.  National  Banks,  2x   Wall.   (U.  S.)  has  reason  to  believe  the  pledgor  insol- 

354;   Tiffany    v.    Boatman's     Inst.   x8  vent,  is  a  valid  transaction.    The  power 

Wall.  (U.  S.)   Michigan  Bank  v.  Eld-  to  raise  money  under  such    circuxn- 

red,  9  Wall.  (U.  S.)  544;  Brookman  v,  stances  may  be  of  great  value  to  the 

Metcalf,  32  N.  Y.  59X;  Belmont  Branch  borrower.    Tiffany  v.  Boatman's  Inst, 

Bank  v,  Hoge,  35  N.  Y.  65;  City  Bank  x8  Wall.  (U.  S.)  376;  Cook  r.  TuUis,  18 

V.  Perkins,  20  N.   Y.  56/;  Peacock  v.  Wall.   (U.   S.)   340;   Wilson   v,    Cit/ 

Purcell,  14  C.  B.,  N.  S.  726;  /•  re  Euro-  Bank,  17  Wall.  (U.  S.)  375;  Majrt  v. 
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TTTT.  Punei  or  ftDAH-VBeoriABLi  SscinUTn»-l.  In  OeoenL— 
he  transfer  of  documents  and  indicia  of  title,  quasi  negotiable, 
ider  blank   indorsement  as  collateral  security  for  the  payment 

loans  and  discount  of  commercial  paper  is  universally  recog- 
zed.*  The  rules  of  estoppel  in  pais  are  invoked  lor  the  protcc- 
■ya.  of  the  pledgee  for  value  without  notice  of  such  quasi-Ti^oXJa>- 
e  instrument* 

S.  Stock. — a.  In  General. — Whether  stock,  being  intangible 
id  incapable  of  delivery,  could  be  the  subject  of  pledge,  was 

first  doubted,  and  though  by  actual  transfer  on  the  books 
'  the  company,  the  legal  title  vested  in  the  transferee,  making 
le  transaction  resemble  very  much  a  mortgage,  still  it  is  well  set. 
:d  that  stock  may  be  pledged  and  that  this  passing  of  the  legal 
tie  is  not  incompatible  with  the  idea  of  a  pledge  as  long  as  the 
edgee  has  a  right  on  payment  of  the  debt  secured  to  demand  a 
•transfer.'  Did  this  transfer  always  actually  take  place  on  the 
>oks  of  the  company,  the  law  of  the  pledee  of  stock  would  be 
(mparatively  simple.  But  the  fact  that  the  holder  of  the  cer- 
[icate  of  stock,  accompanied  by  a  power  of  attorney  to  transfer, 
dorsed  to  him  or  in  blank,  is  prima  facie  the  owner  of  the  stock, 
id  may  make  himself  actually  so  by  demanding  a  transfer  on  the 
>olc3  of  the  company,  has  led  to  a  practice  approximating  in 
sence  if  not  in  name  to  the  pledging  of  the  certificate  itseli 

the  character  of  a  negotiable  instrument,  complicated,  however, 
f  the  fact  that  i^  is  still  but  a  mere  muniment  of  title,  and  liable 

ittOD,  3o  Wall,  (U.  S-)  414;  Clark  v.  wronefuUj  pledged,  the  recoveryofthe 

elln,  11  Wall.  (U.  S.)  360;  WaUon  v.  cecurTtlei  throu^  the  false   repremiti- 

ivlor,  31    Wall.  (U.   S.)  37S;   Burn-  tloni  of  the  pledgor  doei  not  reveit the 

■el  V.  Firman,  J»  Wall.  (U.  S.)   170;  UUe  to  the  secundei  In  the  owacr  from 

iwrer  w.  Turpin,  91  U.S.  114;  Jerome  whom  the/ were  origlnallj  wrongfully 

McCarter,  94  U.  S.  734;   Hutton   v.  taken   by   the   pledgor.      Rmgling   e. 

rltwell,  I  El.  &  Bl.   15;   Bittleston  v.  Kohn,  4  Mo.  App.  59. 
jok,  6  El.  &  Bl.  jq6;  Harria  -o.  Rick.         The  rale*  of   law  governing  the  re- 

t,  4H.&N.  iiBell«.  Slmpson,3H.&  Utlona  of  the  parUe*  to   negotiable  se- 

,  410;   Hunt  V.  Mortimer,  loB.&C.  curidei  pledged  *a  collateralare  treated 

;  Lee  v.  Hart,  11  Exch.  380;  Pennell  In  Bills  and   Notes,   toI.  i,  p.  31  j; 

Reynold*.  11  C.  B.,  N.  S.  709.  Municipal   Skcurities,    vol.    15,   p 

Where  a  husband  indorsed  his  wife's  1104, 

ime  on  a  note  belonging  to  her  and         1.  SchoulerBallm.f  i7];CoIebroake'* 

ve  it  to  a  partnership  of   which   he  Collateral  Security,  f  163. 
M   a  member   and    the    partnership         I.  Colebrooke's  Collateral  Securit7i 

edged  it,  the  pledgee  did   not  get  a  34J,  n.  I. 

rod  title,  as  the  note  was  not  properly  B.  Newton  v.  Fay.  10  Allen  (Mass.) 
dorsed  nor  taken  in  the  usual  course  505;  Wilton  v.  Little,  a  N.  Y.  443; 
businesa.  Kempner  v.  Comfer,  73  Allen  v.  Dykers,  3  Hill  (N.  Y.)  jgi; 
EX.  196.  Vanpell  -o.  Woodward,  i  Sandf.  Ch. 
A  pledgee  uf  notes  as  security  for  In-  (N.  Y.)  143;  While  f.  Flatt,  5  Den. 
■rsementa  afterwards  to  be  made,  ia  a  (N.  Y.)  ita;  Gilpin  v.  Howell,  5  Pa. 
na  jftffholder  for  the  amount  onlr  St.  41;  Morris  Canal  etc.  Co.  v. 
le  on  the  indorsements  against  which  Fisher,  9  N.  J.,  Eq,  667;  Morris  Canal 
wai  designed  to  secure  him.  Wll-  etc.  Co.  v.  Lewla,  ta  N.  J.  Eq.  jij; 
imaf.  Smith,  3  Hill  (N.  Y.)  301.  Murdock  1;.  Columbus  Ins.  Co.,  59 
Where  a  pledgee  acting  In  good  faith  Miss.  153;  Dayton  Nat.  Bank  c.  Mer- 
it taken  a  good  title  to  securities  chants' Nat.  Bank,  37  Ohio  SL  aoS. 
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to  be  divested  of  its  negotiable  character  under  certaiifcontingen- 
cies.^ 

This  confusion  between  the  pledge  of  the  stock  itself  and  the 
pledge  of  its  certificate  has  given  rise  to  litigation. 

Where  no  statute  intervenes  the  transfer  is  governed  by  the 
common  law,*  and  a  mere  rule  of  a  corporation  unauthorized  by 
statute  cannot  affect  the  rights  of  purchasers  and  pledgees  of  its 
stock;'  it  is  the  policy  of  the  law  to  make  the  transfer  of  stock 
as  free  from  restrictions  as  possible.* 

*.  Title  of  Pledgee  by  Transfer  on  the  Books. — When 
stock  has  been  pledged  by  transfer  into  the  pledgee's  name  on  the 
books  of  the  company,  the  legal  title  passes  to  the  pledgee  free  from 
all  equities  except  that  raised  by  the  pledge  contract  itself,  and  even 
that  may  not  be  asserted  against  a  dona  fide  purchaser  from  him 
for,  value  without  notice.* 

^.  Title  of  Pledgee  by  Mere  Delivery  of  Certificate. — 

Though  the  general  rule  is  that  to  constitute  a  pledge  of  stock  in  ad- 
dition to  the  mere  delivery  of  the  certificate  there  should  be  a  trans- 
fer on  the  books  of  the  company  orapowerof  attorney  authorizing 
a  transfer,  or  some  assignment  or  contract  in  writing  by  which 
the  holder  may  assert  title  and  compel  a  transfer  when  desired,* 
yet  the  pledge  of  stock  by  mere  delivery  of  the  certificate  without 
any  power  of  transfer  properly  signed,  vests  in  the  pledgee  an 
equitable  title  only  subject  to  the  rights  of  third  persons  who 
have  acquired  them  bona  fide?  The  pledgee  is  unable  to  enforce 
his  security  upon  default  by  th'e  ordinary  processes  of  sale ;  but 
equity,  if  the  rights  of  third  persons  have  not  intervened,  will  de- 


-'♦ , 


.<,« 


1.  As  to  the  nature  of  a  stock  cer-  Co.,  4a  N.  H.  424;  Weston  v.  Bear 
tificate,  its  approach  to  negotiability  River  M.  Co.,  5  Cal.  x86;  Roberts' Ap- 
protected  by  estoppel  in  pais^  etc.,  see  peal,  85  Pa.  St.  84. 

Stock  and  Stockholders.  As  the  rule  in  the  text  is  neeatively 

2.  Cormick  v.  Richards,  3  Lea  stated  or  implied  in  nearly  all  cases 
(Tenn.)  I ;  Tippecanoe  Co.  f^.  Reynolds,  and  statutes  cited  elsewhere    on  the 


44  Ind.  509. 

But  statutes  of  doubtful  meaning  re- 
lating to  transfers  of  stock  in  corpora- 
tions will  not  be  construed  to  control 
the  recognized   rules  of  the  common 


question  of  the  transfer  of  stock,  fur- 
ther citations  will  not  be  given  here. 

6.  Nisbit  t'.  Macon  Bank  etc.  Co.,  12 
Fed.  Rep.  686. 

In  Louisiana  stock  cannot  be  pledged 


law  in  regard  to  the  mode  of  transfer,  unless  it  be  evidenced  by  certificates, 
Boston  Music  Hall  Assoc,  v.  Cory,  129  which  must  be  transferred  and  de- 
Mass.  435.  livered  to  the  pledgee.      Lallande  v, 

3.  Carroll  v,  Mullanphy  Sav.   Bank,  Ingram,  19  La.  Ann.  364. 

8  Mo.  App.  249;  Chouteau  Spring  Co.  7.  State  F.  Ins.  Co.  v,  Olmstead,  33 

V.  Harris,  20  Mo.  382;   Moore  v.  Bank  Conn.  480;  Shropshire  Unions  R.  Cfo* 

of  Commerce,   52   Mo.  ^377;    Bank  of  v,  Reg.,  L.  R.,  7  H.  L.  496. 

Attica  V.  Manufacturer's  Bank,  20  N.  So   a    subsequent    pledgee    of   the 

Y.  501;  Rosenback  v.  Bank,  53  Barb,  same  shares  of  stock  advancing  money 

(N.  Y.)  495;  Steamship  Dock  Co.  v.  in  good  faith   without    notice    of    thk 

Heron,  52  Pa.  St.  280.  previous  pledge,  who  has  obtained  an 

1  Smith  V,  Crescent  City  Live  Stock  actual  transfer  of  the  shares  to  his  own 

etc.  Co.,  30  La.  Ann.  1378;   Cormick  name  on  the  books    of   the  company 

V.  Richards,  3  Lea  (Tenn.)  i.  will  be  protected.     Piatt  v,  Hawkins, 

6.  Wilson  V.  Little,  2  N.  Y.  443;  ^3  Conn.  139;  Piatt   v.  Birmingham 

Plnkerton     v.   Manchester    etc     R.  salt  Co^  41  Conn.  255. 
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does  it  matter  as  1;>etween  the  parties  whether  this  title  is  legal  or 
equitable.* 

(2)  Between  the  Parties  and  4he  Corporation, — TJie  holder  of 
a  certificate  of  stock  indorsed  in  blank  cannot  assert  a  legal  title 
against  the  corporation  without  a  transfer  on  the  books.* 

And  this  is  f  rue  even  where  there  is  no  provision  in  the  charter, 
by-laws  or  in  the  stock  certificate,  requiring  such  transfer.'  Where 
the  certificates  do  set  forth  the  manner  of  transfer,  they  consti- 
tute the  regulations  thereof.*  Until  such  transfer  is  made  on  the 
company's  books,  the  assignee  of  shares  cannot  assert  the  rights,* 
nor  is  he  subject  to  the  limitations^  of  stockholders.  Before  actual 
transfer  on  the  books  of  the  company,  the  pledgee  has  a  mere 
equitable  interest  in  the  stock ;''  that  is,  a  power  coupled  with  an 
interest  to  demand  a  transfer  and  the  issue  of  a  new  certificate, 
which  power  can  only  be  revoked  by  payment  of  the  debt  secured.® 

Possession  of  the  certificate,  with  authority  to  transfer,  is  prima 
facie  sufficient  to  require  the  corporation  issuing  the  same  to  ex- 
tend to  the  holder  the  privileges  and  benefits  to  which  the  person 


•T 


'K 


^   -' 
1 


r. 


1.  Cecil  Nat  Bank   v.  Watsontown  to     be     determined      bj      the     law^ 

Bank,  105  U.  S.  217;  Carroll  v.  Mul-  of    the     corporation.       Whether    the 

lanphy   Sav.   Bank,  8  Mo.   App.  249;  purchaser    has    acquired    a  good   and 

Merchants*  Nat.  Bank  v.  Richards,  6  perfect  title  to  anj  property  or  thing, 

Mo.  App.  454;  Johnson  v,  Underhill,  52  tangible  or  intangible,  is  a  question  to 


N.  Y.    203;    McNeil    v.    Tenth   Nat. 
Bank,  46  N.  Y.  325. 

In  Johnston  v.  Laflin,  103  U.  S.  800, 
the  court  by  Field,  J.,  said:  "As  between 


them  (the  parties)  the  title  to  the  shares     Ann.  1378. 


be  solved  by  the  general  laws  of  the 
State  applicable  to  the  sale  and  trans- 
fer of  such  objects."  Smith  v.  Cres- 
cent Citj  Live-Stock  etc.   Co.,  30   La. 


then  passed;  whether  that  be  deemed 
a  legal  or  equitable  one  matters  not; 
the  right  to  the  shates  then  vested  in 
the  purchaser.'* 

S.  Stockwell   V,  St.  Louis  Mercan- 
tile Co.,  9  Mo.  App.   133;  Becher  v. 


8.  Dennj  v.  Lyon,  38  Pa.  St.  98; 
Sitgreaves  v,  Farpfiers'  etc.  Bank,  49 
Pa.  St.  359 ;  Bank  of  Commerce's  Ap- 
peal, 73  Pa.  St.  59. 

4.  First  Nat.  Bank  v.  Lanier,  xi 
Wall.  (U.S.)  369;   Vansands  v.   Mid- 


Wells  Flouring  Mill  Co.,  i  Fed.  Rep.  dlesex  Co.  Bank,  26  Conn.  144;  Town- 

276;    Laing  r.   Burlej,    toi    111.   591;  send  r.  Mclver,  a  Rich.  (S.  (Jar.)  43; 

Otis  ^^  Gardner,  105  111.436;  Manning  Willianls     v.      Mechanics*      Bank,    5 

t;.  (Quicksilver  Min.  Co.,  24    Hun   (N.  Blatchf.  (U.  S.)  59;  People's   Bank  v. 

Y.)36o;  Cheever  V.  Meyer,  53  Vt.  66;  Gridley,  91  111.   457;    Bank    of  Holly 

Bank  of  Commerce's  Appeal,  ^3   Pa.  Springs  v.  Pinson,  58  Miss.  421. 

St.  59;  People  V,   Robinson,   64  Cal.  0.  Oxford  Turnpike  Co.  v,   Bunnel, 

373.  6  Conn.  552. 

"The  by-law  which  requires   trans-  6.  Marlborough  Mfg.  Co.  v.  Smith, 

fers  of  stock  to   be   recorded   on   the  3  Conn.  579;  Helm  t*.  Swiggett,  12  Ind. 

books    of    a    corporation,     regulates  '194;  Union  Bank  v.  Laird,  a   Wheat, 

merely  the   respective   rights  of  the  (U.S.)  390. 

corporation  and  the  individual  stock-  7.  Becher   v.   Wells   Flouring    Mill 

holders.     No  one  can  claim  to  be  a  Co.,  i  Fed.  Rep.  276;  New  York  etc. 


stockholder  and  to  exercise  the  rights 
of  a  corporator,  in  virtue  of  sale  of 
stock  to  him  until  the  corporation  has 
taken  cognizance  of  the  sale,  and  by 
transfer  on  its  books  has  substituted 
the  purchaser  for  the  seller.  Whether 
one  has  acquired  the  character  and 
rights  of  a  corporator  is  a    question 


R.  Co.  V.  Schuyler,  34  N.  Y.  30. 

8.  Leightner's  Appeal,  Si  Pa.  St. 
301 ;  Dickinson  v.  Central  Nat  Bank, 
129  Mass.  279;  Rich  v.  Boyce,  39  Md. 
314;  People  V,  Robinson,  04  Cal.  372; 
Swift  V,  Smith,  65  Md.  428;  Gill  v. 
Continental   Gas    Co.,   L.   R.,  7    Ex* 
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denying  the  statement  made  in  the  certificate  that  only  on  its  sur- 
render would  the  shares  of  stock  be  transferred.*  Nor  in  such  a 
case  need  a  holder  for  value  give  notice  to  the  company  that  the 
certificate  has  been  indorsed  and  delivered  to  him.* 

(3^  As  to  Creditors. — Whether  a  transfer  of  the  certificate  of 
stock,  accompanied  by  a  power  of  attorney  indorsed  in  blank,  car- 
ries the  full  title  against  outside  equities  and  attaching  creditors 
is  a  question  concerning  which  there  has  been  frequent  contro- 
versy, arising  chiefly  from  the  construction  of  statutes,  charters, 
and  by-laws  regulating  the  transfer. 

In  the  absence  of  an  express  provision  of  statute  or  of  the  char 
ter  of  the  corporation  requiring  a  transfer  on  the  books  to  shut 
out  creditors,  a  certificate  indorsed  in  blank  will  carry  a  good 
title  against  them.*  The  delivery  of  the  certificate  with  the 
power  to  transfer  is  a  sufficient  delivery  at  common  law.* 

In  some  States  statutes  have  been  passed  expressly  providing 
that  the  transfer  in  blank  shall  not  be  good  against  creditors.^ 

Most  States,  however,  have  by  statute  provided  for  the  trans- 
fer of  stock  on  the  books  of  the  corporation,  or  have  allowed  it 
to  be  transferred  on  the  books  in  a  manner  prescribed  in  the 
charter  or  by-laws  of  the  corporation.  The  courts  of  the  most 
prominent  commercial  States,  as  New  Yonk,  New  Jersey y  Pennsyl- 
vania and  some  others,  recognizing  the  importance  of  making  a 
certificate  indorsed  in  blank  as  nearly  negotiable  as  possible,  have 
declared  that  the  registry  on  the  books  of  the  company,  so  pro- 

631 ;  Bank  of  Utlca  v,  Smallev,  a  Cow.  Contra,  Pinkerton  v.  Manchester  etc. 

(N.'y.)   770;   Gilbert  v.  Manchester  R.  Co.,  42  N.  H.  424. 

Mfe.  Co.,  II  Wend.  (N.Y.)  627;  Upton  4.  Scott  v.  Pequonnock  Nat.   Bank, 

V.  Burnham,  3  Biss.  (U.  S.)  431.  15  Fed.  Rep.  494. 

The  non-production  and  surrender  8.  Alabama    Code,    1876,   ff     20^3, 

of  the   certificate  at  the  time  of  the  204^;  Dakota  R.  Code,  1887,  %  398  Cir. 

transfer  is  not  fatal  to  the  title  of  the  Code;  Idaho  R.    Laws,  1875,   PP-  621, 

transferee.    It  is  only  essential  to  the  622,  ^4  9, 12 ;  Iowa  R.  Code,  1880,  p.  772, 

safety  of  the  corporation   and  maybe  ^  \%i^^\  Kansas   Laws,   1879,  p.  220,   ^ 

waived  by  it  at  its  own   peril.     New  1090;  Topeka  Mfg.Co.t;.Hale,39  Kan. 


York  etc.  R.  Co.  v.  Schuyler,   34   N. 
Y.  30. 

1.  Strange  v.  Houston  etc.  R.   Co 
53  Tex.  162 ;  Holbrook  v.  New   Jersey 


23;  Afaintf  R.  Stat.  1871,  ch.  46,  ^ 
II ;  Skowhegan  Bank  t^.  Cutler,  49  Me. 
315 ;  Montana,  R.  SUt.  187a  §§  739, 
714;  Nevada,  Comp.  Laws,  1873,  vol.  2, 


Zinc  Co.,  57  N.  Y.  616;  McNeil  v.  §^3397.  3¥>^\  Waskin^ion,  Code  1881, 
Tenth  Nat.  Bank,  46  N.  Y.  331 ;  In  re  M  ^^9^  H3^ ;  Wisconsin,  R.  Stat.  1878, 
Bahia  etc.  R.  Co.,  L.  R.,  3  CK  B-  S^i-  P-  "O.  §  ^7Sh  ?-  S3\  §  1825 ;  Michigan 
2.  Bank©.  Lanier,  11  Wall.  (U.S.)  Comp.  Laws,  1871,  ch.  130,^7;  Howell's 
360.  Annot.  Stat.  1882,  ch.  191,  ^  7.    Under 

S.  Boston  Music  Hall  Assoc,  v,  Cory,  the  earlier  sUtute,  Rev.  Stat,  ch.  55,  ^ 
120  Ma«8.  435;  Sargent  v.  Franklyn  7,  p.  211,  it  was  held  that  a  stock  certi- 
Ins.  Co.,  8  Pick.  (Mass.)  90;  Fisher  v,  ficate  indorsed  in  blank  approximated 
Essex  Bank,  5  Gray  (Mass.)  373 ;  Dick-  very  closely  to  negotiability,  and  passed 
-         --«:—.  *-  a  good  title  against  creditors.  Mandle- 

baum  V,  North  America  Min.   Co.,  4 
Mich.  465 ;  Walker  v.  Detroit   Transit 


inson  v.  Central  Nat.  Bank,  129  Mass. 
279;  Saylcs  V.  Bates,  15  R.  I.  342; 
Scott  V,  I*equonnock  Nat.  Bank,  15 
Fed.  Rep.  494;  Continental  Nat.  Bank, 
V.  Eliot  Nat.  Bank,  7  Fed.  Rep.  369. 


Co.,  47  Mich.  328. 
"?,  G. ' 


In  Colorado^  G.  L.  1877,  p.  154,  ^aaa; 
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videdLfor  by  statute,  charter,  or  by-law,  is  for  the  company 's  bene- 
fit alone,  and  that  a  blank  transfer  to  a  bona  fide  holder  for  value 
is  good  against  everybody  but  the  corporation.'^ 

N€vt  Menicoy  G.  L.  1880,  pp.  305,   ao6,    etc.  Turnpike  Co.  v.  Gerhab  (Pa.  1888), 
kk  %  i^t  P*  3<4t  k  7«  District  of  Colum-     13  Atl.   Rep.  90;  Chambenbui^  Ins. 
bia^  Rev.  Stat.  1875,  p.  70,  f  581,  it  is    Co.  v.  Smith,  zi  Pa.  St  zao. 
provided  that  a  blank  transfer  is  good        An  assignment  of  the  stock  of  acor- 
u>r  no  purpose  except  to    render  the    poration  to  itself  as  collateral  securitj  ' 

person  to  whom  it  is  transferred  liable    for  a  loan  divests  the  title  of  the  as-  ; 

for  the  debts  of  the  company.  signor  so  far  as  to  prevent  a  sale  of  it  « 

In  Massachusetts  it  is  provided  hy     under  a  y^eri /aciof  asainst  him.    Ebj  j 

statute  that  an  unregistered  transfer,  v.  Guest,  94  Pa.  St  100. 
except  for  an  interval  of  ten  days  there-  Lowlitawa. — Blouin  v.  Hart,  30  La. 
after,  is  good  only  between  the  parties,  Ann.  714 ;  Smith  v.  Crescent  City  Live 
unless  transferred  on  the  books  of  the  Stock  etc.  Co.,  30  La.  Ann.  1378; 
corporation.  Massachusetts  Pub.  Factors'  etc.  Ins.  Co.  v.  Marine  Dry 
Stat  i88a,  ch.  105,  }  24;  Act  of  Dock  etc.  Co.,  31  La.  Ann.  149;  Pitot 
i88i,ch.  30a,  f  1.  V.  Johnson,  33  La.    Ann.    1286;  New 

1.  New  York. — ^McNeil  v.  Tenth  Orleans  Bankine  Assoc,  v.  Wiltz,  10 
Nat  Bank,  46  N.  Y.  325;  Smith  v.  Fed.  Rep.330;  BTackt^.Zachare,3How. 
American  Coal  Co.,  7  Lans.  (N.  Y.)  (U.  S.)  483;  Crescent  Seltzer  etc.  Mfg. 
317;  New  York  etc.  R.  Co.  ».  Schuy-  Co.  v.  Deblienx,  40  La.  Ann.  15c; 
ler,  34  N.  Y.  30;  Bank  of  Utica  v,  James  v.  Pike,  23  La.  Ann.  478; 
Smalley,  a  Cow.  (N.  Y.)  770;  Buffalo  Allande  v,  Ingram,  19  La.  Ann.  364. 
Commercial  Bank  v.  Kortright,  aa  TaiuiMaae. — In  TVitue^^^^,  the  earlier 
Wend.  (N.  Y.)  348;  ao  Wend.  (N.  Y.)  decisions  held  that  the  right  of  a 
91 ;  Holbrook  r.  New  Jersey  Zinc  Co.,  creditor  without  notice  was  superior 
57  N.  Y.  516;  Weaver  v,  Barden,  49  to  that  of  a  holder  of  an  unregistered 
N.  Y.  a86;  Leitch  v.  Wells,  48  N.  Y.  stock  certificate.  State  Ins.  Cq.  v, 
585;  Hill  V,  Newichavranick  Co.,  48  Sax,  a  Tenn.  Ch.  507;  Clodfelter  v. 
How.  Pr.  (N.  Y.)  4a7;  Driscoll  v.  Cox,  i  Sneed  (Tenn.)  330.  This  was 
West  Bradley  Co.,  36  N.  Y.  Super.  Ct  based  on  the  English  rule  that  notice 
484 ;  59  N.  ¥ .  96 ;  Commeau  v.  Gill  is  necessary  to  perfect  an  assignment 
Farm  Oil  Co.,  ^  Daly  (N.  Y.)  ai8;  of  a  chose  in  action.  Judson  v.  Coch- 
Manhattan  Beach  Co.  v.  Hamed,  27  ran,  17  How.  (U.  S.)  6ia.  But  when 
Fed.  Rep.  484 ;  Fatman  v.  Loback,  x  notice  was  given  to  the  creditor  even 
Duer  (N.  Y.)  354;  Gilbert  v.  Man-  without  a  transfer  on  the  books,  the 
Chester  Mfg.  Co.,  11  Wend.  (N.Y.)  6a8.    holder  of  a   stock  certificate  indorsed 

Upon  a  contract  to  deliver  stock,  a  in  blank  was  protected.  State  Ins.  Co. 
tender  of  a  certificate  with  a  blank  v,  Gennett,  2  Tenn.  Ch.  100.  But  the 
power  to  transfer  is  sufficient  without  later  cases  have  disregarded  the  earlier 
an  actual  transfer  as  to  the  name  of  rule  and  made  a  holderof  a  certificate 
the  purchaser.  Orr  v.  Bigelow,  ao  indorsed  in  blank  a  possessor  of  a  com- 
Barb.  (N.  Y.)  ai;  Munn  v.  Barnum,  24  plete  legal  title,  effectual  against  the 
Barb.  (N.Y.)  283;  Driscoll  v.  West  assignment  of  creditors  without  any 
Bradley  Mfg.  Co.,  36  N.  Y.  Super.  Ct  registry  upon  the  books  of  the  corpora* 
488 ;  59  N.  Y.  96.  tion  and  without   notice  to  it  of  the 

Kew  Jarsey. — Broadway  Bank  v.  Mc-  assignment.  Cornick  v.  Richards,  3 
Elrath,  13  N.  J.  £q.  24;  Hunterdon  -o.  Lea  (Tenn.)  i;  Cherry  v.  Frost,  7 
Nassau  Bank,  17  N.J.  £q.  ^96;  Rogers  Lea  (Tenn.)  x;  21  Am.  L*aw  Reg.,  N. 
V,  New  Jersey   Ins.  Co.,  8  N.  J.   Eq.    S.  57.  , 

167 ;  Mount  Holly  etc.  Co.  v,  Ferree,  HtsaonrL — Merchants'  Nat  Bank  tr. 
17  N.  J.  Eq.  X17;  Prall  v.  Tilt,  28  N.  Richards,  74  Mo.  77;  affg.  6  Mo.App. 
J.  Eq.  480.  *  454 ;  Carroll  v,  Mullanphy  Sav.  Bank, 

Pennaylvmnia. — Finney's  Appeal,  59  8  Mo.  App.  249. 
Pa.  St  398;  Com.  v.  Watmough,  6  TlrglnU  and  Waft  Tlr«lBla.'The 
Whart.  (Pa.)  117;  U.  S.  t^.  Vaughan,  rule  in  the  text  is  expressly  provided 
3  BInn.  (Pa.)  394.  And  see  Early's  for  by  statute.  Virginia^  Code,  1873, 
Appeal,  89  Pa.  St  411 ;  Bank  of  Com-  ch.  58,  ^  39;  West  Virginia,  Rev.  Stat 
merce's  Appeal,  73  Pa.  St  59;  Telford    1879^  ch.  a5,  §  37. 
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The  courts  of  other  States  have,  however,  just  as  krongly  held 
that  a  statute  charter  or  authorized  by-law  provision  that  stock 
shall  only  be  transferred  on  the  books  of  the  corporation  is  to 

show  to  all  the  world  where  the  legal  title  is,  and  that,  therefore, 
an  unregistered  transfer  is  not  good  against  creditors  of  the  as- 
signor.* 

Othflr  BtatM. — Baldwin  v,  Canfield,  of  the  security,  or  compel  the  borrower 

a6  Minn.  43 ;  Strange  v,  Houston   etc.  to  divest  himself  of  his  character  as 

R.  Co.,  53  Tex.  162 ;  Thurber  v.  Crump,  corporator,  to  forfeit  his  control  of  the 

^  Kj.  ^oS ;  Eraser  v,  Charleston,  1 1  S.  business  of  the  corporation,  of  his  rieht 

Car.  480.  to  dividends,  and  of  all  his  other  rights 

In  Rhode  Island  it  is  unsettled  as  to  as   a  stockholder  in   the    corporation, 

whether  or  not  an  unregistered  trans-  Why  should   the  owner  of   stocks  be 

f er  of  stock   certificate  gives  a    holder  deprived  of  the  privilege  of  mortgaging 

a  good  title  against  attaching  creditor,  or  pledging  his  stock  for  the  security  of 

Beckwith     v,     Burrouger,    13     R.    I.  a  loan,  wiUiout  stripping  himself  of  all 

294.  his  rights  of  ownership,  more  than  the 

In  McNeil  v.  Tenth  Nat.  Bank,  46  owner  of  any  other  property  ?" 

N.  Y.  325,  the  courtby  Rapallo,J.,said:  It  is  not,  therefore,    to   apprise  the 

*'It   has  been   settled,  by  repeated   ad-  world  and  prevent  it  from  giving  false 

judications,   that,  as  between  the  par-  credit  to  the  apparent  owner  of  stock 

ties,  the  delivery  of  the  certificate,  with  that  the  transfer  thereof  is  required  to 

assignment  and  power  indorsed,  passes  be  m^de  on   the  books  of  the  bank  in 

the  entire  title,  legal  and  equitable,  in  the  presence  of  one  of  its  officers.    The 

the  shares,  notwithstanding  that,  by  the  great  object  of  requiring  transfers  to  be 

terms  of  the  charter  or  by-laws  of  the  made  in  this  manner  is  to  prevent  all 

corporation,  the  stock  is  declared  to  be  difficulty    that  otherwise    might    arise 

transferable    only   on  its  books;    that  with  those  Mrho  have  the  direction  and 

such  provisions  are  intended  solely  for  management    of    the    cocporation,    in 

the  protection  of- the  corporation,  and  ascertaining  the  r persons  who  are  to  be 

can  be  waived  or  asserted  at  its  pleas-  regarded  and  treated  by  them  as  owners 

ure,  and  that  no  effect  is*given  to  them  of  the  stock  and  corporators.     No  per- 

except  for    the   protection  of  the  cor-  sons,  therefore,  are  to  be  regarded  by 

poration;  that  they  do  not  incapacitate  them  as  such,  excepting  those  in  whose 

the  shareholder  from  parting  with  his  name  the  stock  is  entered  and  holden. 

interest,  and   that  his  assignment,   not  Com.   v.   Watmough,  6  Whart.  (Pa.) 

on  the  the  books,  passes  the  entire  legal  1x7. 

title  of  the  stock,  subject  only  to  such  1.  OallfomlA. — Parrott  v.  Byers,  40 

liens  or  claims  as  the  corporation  may  Cal.   614;  Weston   v.  Bear   River  etc. 

have  upon  it,  and  excepting  the  right  of  Min.  Co.,  5  Cal.  186;  6  Cal.  ^^35;  Strout 

voting  at  elections.**  v,  Natoma  Min.  Co.,  9  Cal.  78;  Naglee 

In  Broadway  Bank  v.  McElrath,  13  v.   Pacific    Wharf   Co.,   20    Cal.   529; 

N.  J.  Eq.  24,  the  court  by  Green,  C,  People  v,  Elmore,  35  Cal.  653;  Winter 

said :  **The  pledge  of  stocks  as  collateral  Belmont  Min.   Co.,  C3  Cal.  A28.      See 

security  has  become  a  prevalent,  and,  to  Thompson  v,  Toland,  48   Cal.  99.     In 

the   borrower  especially,   an   advanta-  Winter  v.  Belmont   Min.   Co.,  5J  Cal. 

geous  mode  of    effecting  loans.        In  428,  the  court  said  that  the  only  point 

manufacturing    companies,    especially,  decided   in   the  case   of  Sherwood    v. 

where  the   business  of  the  compuny  is  Meadow  Valley  Min.  Co.,  50  Cal.  412, 

carried    on  by    the    stockholder,    and  was   that  a   stock  certificate   was   not 

where   his  capital  is  mainly  or  exclu-  negotiable   in   the   sense   that  bills   of 

sively  vested  in  the  stock,  and  employed  exchange  and  other  similar  instruments 

in  the  active  operations  of  business,  the  were,  the  point  in  the   text   not  being 

pledge  of  stock  affords  the  most  ready  considered. 

and   advantageous    mode    of  effecting  lEaaiaolmaetta. — Before    the^  passage 

loans  for  the  demands  of  business.    To  of  the  statute  in  this  State  affirming 

require  a  transfer  of  the  stock  to  the  speotfically  the  rule  in  the  text  (pre- 

lender  as  security  for  the  loan,  against  ceding  note),  when  the  charter  of  the 

the   right    of   attaching    or    execution  corporation  and  not  merely  its  by-laws, 

creditors,  will  at  once  destroy  the  value  provided  that  ttock  should  ^'be  transfer- 
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able  only  at  ito  banking-house  and  on  and  that  he  had  done  all  that  was  pos- 
its books/*  it  had  been  held  that  this  sible  for  him  to  do  bj  giving  notice  of 
mode  of  transfer  must  be  followed  to  the  assignment  to  the  corporttionf  he 
pass  a  good  title  against  attaching  was  protected  against  subsequent  at- 
creditors.  Fisher  v.  Essex  Bank,  5  tachments  just  as  the  assignee  of  any 
Gray  (Mass.)  373;  Rock  v,  Nichols,  chose  in  action.  Colt  v.  Ives,  31  Conn. 
3    Allen    (Mass.)    342;    Blanchard   v.  25. 

Dedham  Gas  Light  Co.,  12  Gray  Illliiola.— People's  Bank  v.  Gridley,9i 
(Mass.)  213;  but  in  an  earlier  case  111.  457;  Otis  v.  Gardner,  105  111.  436. 
where  only  the  by-laws  of  the  corpora-  New  Hampablrt. — Pinkerton  v,  Man- 
tion  made  such  provision,  it  was  held  Chester  etc.  R.  Co.,  42  N.  H.  424;  i 
that  an  assignment  by  deed,  accom-  Am.  Law  Reg.,  N.  S.  596.  See  also 
panied  by  delivery  of  the  certificates  Scripture  v.  Francestown  Soapstone 
was  valid,  without  such  transfers  on  Co.,  50  N.  H.  571. 
the  books,  even  against  the  attaching  It  sometimes  happens  that  the  trans- 
creditors  without  notice.  Sargent  v.  fer  agent  of  the  coiporation  is  at  tome 
Essex  etc.  R.  Co.,  ^  Pick.  (Mass.)  202;  ^distance  from  the  home  office  of  the 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick,  corporation,  transfers  not  bdng  com- 
(Mass.)  90;  SQ  in  a  recent  case,  this  pleted  until  made  at  this  office.  If  the 
distincUon  between  a  requirement  of  pledgee  surrenders  his  certificate  to  this 
the  charter  and  one  of  the  by-laws  of  a  agent  without  loss  of  time,  it  hu  been 
corporation  was  carried  out  in  the  held  that  he  will  be  protected  from  an 
same  way.  Dickinson  v.  Central  Nat  attachment  made  between  that  time  and 
Bank,  129  Mass.  279;  see  also,  Sibley  the  time  of  actual  record  on  the  books. 
V.  Quinsigmond  Nat.  Bank,  133  Mass.  Pinkerton  v.  Manchester  etc.  R.  Co., 
515.  42  N.  H.  424. 

Ooaneetloiit. — Before  the  passage  of  Vemumt. — Sabine  v.  Bank  of  Wood- 
the  statute  in   Connecticut^  providing ,  stock,  2 1  Vt  353;   Cheever  v,  Meyer, 

that  an  unregistered  transfer  in  pledge  52  Vt.  66. 

of  a  stock  certificate,  accompanied  by  a  It  is  held  that  the  delivery  of  a  cer- 

power  of  attorney  indorsed   in  blank  tificate  with  the  power  of  transfer  vests 

should    be   effectual    only    against    a  the  title  in  the  transferee,  the  object  of 

pledgor  and  his  executors  and  adminis-  having  the  transfer    recorded  on  the 

trators,  it  was  held,  creditors  being  at  books  of  the  corporation  acting  only  as 

that  time  highly    favored,  that  stock  a  notice;  therefore  such  transfer,  though 

could  only  l^  transferred   in  accord-  unrecorded,  is  good  against  the  partj 

ance  with  the  method  provided  for  in  himself  and  all  those  who  have  notice 

the  charter  and  .by-laws  of  the  corpora-  of  the  fact.     Noyes  v,   Spaulding,  37 

tion,  and  if  the  stock  was  made  trans-  Vt.  420. 

ferable  only  on  the  books  of  the  com-  llaliie. — Before    the   present  statute, 

pany,  an  unregistered  transfer  was  not  Agricultural  Bank  v.  Burr,  24  Me.  256; 

good   against  creditors.    Marlborough  '  Fiske  v,  Carr,  20  Me.  301. 

Mfg.  Co.  V.  Smith,  2  Conn.  579;  North-  OtHar    ttalet.— /n     re    Murphv,   ci 

nipt'.  Curtis,  5    Conn.    246;    Oxford  Wis.  519;  Conant  v.  SenecaCo.  Bank, 

Turnpike  Co.  v.  Bunnel,  6  Conn.  552;  x  Ohio  St.  298. 

Dutton  V.  Connecticut  Bank,  13  Conn.  In   Fisher  v.   Essex  Bank,  5  Gray 

493;  Shipman   v,  Aetna  Ins.  Co.,   29  (Mass.)  373,  the  court  by  Shaw,  C.  J-i 

Conn.  24c.  said:    **As  a  great  amount  of  property 

Even  though  there  be  a  written  decla-  is  held  in  the  shares  of  corporations,  it 

ration  attached  to  the  certificate  that  is  of  great  importance  that  the  title  be 

the  stock  was  thereby  pledged  for  the  easily  and   certainly  ascertained,  that 

debt  described.    Piatt  t/.   Hawkins,  43  the  mode  of  acquiring  and  alienating  it 

Conn.  139.  be  fixed  and  known,  and  that  it  may  at 

An  entry  by  the  clerk  of  the  corpora-  any  time  be  made  available,  by  process 

Hon  upon  the  deed  of  assignment  that  of  law,  for  the  debts  of  the  owner    .  .  . 

it  had  been  received  for  record,  was  not  It  is  necessary  to  fix  some  act  and  some 

sufficient  to  protect  the  stock  from  at-  point  of  time  at  which  the  proper^ 

tachmenk  as  the    property  of  the  as-  changes  and  vests  in  the  vendee ;  and 

signor.      Northrup    v.     Newton    etc.  it  will  tend  to  the  security  of  all  parties 

Turnpike  Co.,  3  Conn.  C44.  concerned  to  make  that  turning  point 

The  rule  was  relaxed  later,  so  that  If  consist  in  an  act  which,  while  It  may 

the  pledgee  could  give  a  good  reason  be  easily  proved,  does  at  the  same  time 

for  his  failure  to  procure  the  transfer,  give    notoriety    to    the    tninsfer.    It 
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In  all  States  courts  of  law  as  well  as  courts  of  equity  hold  that 
a  prior  assignment  of  the  equitable  interest  in  stock  by  delivery 
of  the  certificate  supersedes  the  rights  of  attaching  creditors  who 
attach  the  same  with  a  full  knowledge  of  the  assignment.^ 

€.  Title  of  Pledgee  to  Stock  Evidenced  by  Fictitious, 
Fraudulent  OR  Misappropriated  Certificates— (i)//iG^^«. 

eraL — While^here  is  a  decided  tendency,  especially  in  commercial 
States,  to  put  certificates  of  stock  on  the  same  footing  as  negotia- 
ble paper,*  still  they  are  simply  indicia  or  muniments  of  title,  and 
in  considering  them,  it  must  be  remembered  that  they  are  merely 
non-negotiable  choses  in  action,  subject  to  equities  existing  against 
the  assignor.* 
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would  seem  to  us  to  be  going  beyond  In  Frail  v.  Tilt,  38  N.  J.  £q.  479,  the 

the  rules  of  just  exposition,  to   hold  court  by  Green,  J.,   said:    *'By  com- 

that  a  plain    provision  of  statute  law,  mercial  usage,  as  universally  acknowl- 

calculated  to  promote  the  security  of  edged   by   the  business  community  as 

important  legal  rights  of  parties  in  im-  the  law  of  negotiable  paper,  and  sanc- 

portant  particulars,  should  be  construed  tioned  by  repeated  adjudications  in  our 

to  be  a  regulation  made  for  the  conve-  courts,   as  well  as  in   those  of  other 

nience  of  banks."  States,  a  certificate  of  stock,  accom- 

The  reason  of  the  rule  is  stated  by  panied  by  an  irrevocable  power  of  at- 

the  court  in  Colt  v,  Ives,  31  Conn.  25,  torney,  either  filled  up  ^or  in  blank,  is, 

as    follows:     **In    regard    to    chattels,  in  the  hands  of  a  third  party,  presump- 

there  must  be  a  substantial  change  of  tive    evidence    of    ownership    in    the 

possession  accompanying  and  following  holder;  and  where  the  party  in  whose 

the  sale,  or  it  will,  unexplained,  be  con-  hands    the    certificate   is    found    is  a 

elusive  evidence    of  fraudulent    trust,  holder  for  value,  without  notice  of  any 

which  will  render  the  sale  void  as  to  intervening  equity,  his  title  cannot  be 

creditors.  .     .    .  And  in  the  case  of  the  impeached.     The  holder  of  the  certifi- 

purchase   of   stock    in    a   corporation,  cate  may  fill  up  the  letter  of  attorney, 

there  must  be  such  a  transfer  of  it  as  execute  the  power,  and  thus  obtain  the 

the  legislature  in  the  charter    or   by  legal  title  to  the  stock,  and  such  power 

statute  prescribes;  and  notice  of  the  as-  is  not  limited  to  the  power  to  whom  it 

signment  of  choses  in  action,  and  the  was  first  delivered,  but  inures  to  each 

transfer  required  by  statute  of  corpo-  bona  fide  holder  into  whose  hands  the 

rate  stock,  stand  in  lieu  of  the  taking  certincate  may  pass.     Under  these  well 

and  retaining  of  the  possession  of  per-  recognized  principles  large  amounts  of 


sonal  chattels  sold,  being  the  only  pos- 
session the  nature  of  the  property  ad- 
mits of." 

1.  Black  r.  Zacharie,  3  How.  (U.  S.) 
483;    ContinenUl   Nat.  Bank  v.    Eliot 


property  daily  pass  from  hand  to  hand; 
are  sold  and  resold,  or  hypothecated 
for  loans  without  an  actual  transfer  on 
the  books  of  the  corporation,  and  with- 
out other  evidence  of  ownership  than 


Nat.  Bank,  7  Fed.  Rep.  369;  Scripture  the  possession  by  the  holder  of  the  cer- 

V.  Francestown  Soapstone  Co.,  50  N .  tificate  and  power  of  attorney." 

H.  571.  8.  Biddle  v.  Bayard,   13   Fa.  St.  150; 

So  a  judgment  creditor  buying  stock  Burton  v.  Peterson,  35  Leg.  Int.  (Pa.) 

at  an  execution   sale,  which  he    then  14^;  Wintert;.  BelmontMin.Co.,  53Cal. 

knows  has  been  previously  transferred  420;    Atkins   v.  Gamble,   43   Cal.  86; 

by   an  unrecorded  assignment  of  the  Sherwood  v.  Meadow  Valley  Min.  Co., 

debtor,  acquires  no  better  title  than  the  50  Cal.  412. 

debtor  himself  had.    Newberry  v.  De-        So  it  was  not  permitted  to  be  shown 

troit  etc.  Iron  Mfg.  Co.,  17  Mich.  141 :  that  there  was  a  usage  among  brokers 

Weston    V.    Bear  River  Min.  Co.,  6  to  treat  stock  certificates  as  negotiable 

Cal.  425.  instruments  and  the  custom  of  giving 

S.  Leavitt  v,  Fisher,  4  Duer  (N.  Y.)  blank  powers  of  attorney  was  declared 

X ;  Mount  Holly  etc.  Co.  v.  Ferree,  17  N.  vicious,  though  such  a  custom  is  per- 

J.  Eq.   117;   Broadway   Bank    v.  Mc-  fectly  legal.  Aull  t;.  Colkett,  2  W.  N.  C. 

jSlraUi,  13  N.  J.  Eq.  24.  (Pa.)  322;  Denny  ».  Lyon, 38  Pa.  St. ^. 
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(2)  Elements  Necessary  to  Make  Pledgee  Holder  for  Value  and 
Bona  Fide. — Where  the  owner  of  stock  has  voluntarily  let  the 
certificate  go  from  him  with  a  blank  power  of  attorney,  to  en- 
title the  pledgee,  who  has  received  it  from  an  agent,  to  possess 
the  legal  title,  it  is  absolutely  essential  that  he  should  have  paid 
a  valuable  consideration  for  it,  and  have  taken  without  notice  of 
the  relations  between  the  owner  and  his  agent,  and  hi  good  faith.^ 

Any  valuable  thing  given  or  change  of  position  on  the  part 
of  the  pledgee  will  constitute^  a  valuable  consideration.*  On  the 
question  whether  a  precedent  debt  is  a  valuable  consideration  the 
authorities  are  divided,  as  on  the  same  question  in  regard  to 
negotiable  instruments.  The  Federal  courts  and  those  of  some 
States  hold  that  the  precedent  debt  is  a  good  consideration 
while  the  New  York  courts  and  others  hold  the  opposite.' 

Notice. — Where  the  pledgee  has  actual  or  constructive  notice  of 
the  invalidity  of  the  certificate  or  of  the  agent's  lack  of  power  to 
pledge  it,  he  gets  only  the  right  in  it  that  the  pledge^  has.* 

In  Mechanics'  Bank  v.  New  York  Where  monejr  was  loaned  on  the 

etc.  R.  Co.,  13  N.  Y.  599,  the  court,  hj  strength  of  a  promise  of  securltj  which 

Comstock,  J.,  said :    ''Stocks   are   not  was  given  a  few  days  later,  the  pledgee 

like  bank  notes,  the  immediate  repre-  was  held  a  bona  fide  holder.    Greeff  v» 

sentative  of  money,  and  intended  for  Dieckerhoff,  5  N.  Y.  Supp.  16. 

circulation.    The  distinction  between  a  Urafy. — And    taking  a  stock  certifi- 

bank  bill  and  a  share  of  bank  stock  is  cate  as  collateral  for   a  usurious  debt 

not  diiiicult  to  appreciate.     Nor  are  was  not  considered  a  bona  fide  holder 

thej,  like  notes  and  bills  of  exchange,  for    value.     Ramsdell  v.  Morgan,  16 

less    adapted    to    circulation,   but  in-  Wend.  (N.  Y.)  574;  Sands  v.  Church, 

vented  to  supply  the    exigencies    of  6  N.  Y.  347 ;  Dean  v.  Howell,  Hill  k 

commerce,  and  governed  by  the  pecu-  Den.  Supp.  (N.  Y.)  39;  Felt  v,  Heye, 

liar  code  of  the  commercial  law.    They  33  How.  Pr.  (N.  Y.)  359. 

are  not  like  exchequer  bills  and  gov-  8.  Werner  v,  Barden,  49  N.  Y.  386; 

ernment  securities,   which   are   made  Moodie  v.  Seventh  Nat.  Bank,  33  Leg* 

negotiable  either  for  circulation  or  to  Int.  (Pa.)  400;  Ashton's   Appeal,  73 

find  a  market ;  nor  are  they  like  cor-  Pa.  St.   153 ;  Dovey's  Appeal,  97  Pa. 

poration  bonds,  which   are' issued    in  St  153;  Cleveland  v.  State   Bank,   16 

negotiable   form    for  sale,  and    as   a  Ohio  St.  336. 

means  for  raising  money  for  corporate  An   assignment   of    the    certificate 

uses.     The    distinction    between    all  partly  for  a  precedent  debt  and  partly 

these  and  corporate  stocks  is  marked  for  a  present  consideration,  mukes  the 

and  striking.    They  are  all  in  some  assignee  a  holder    for    value  to   the 

form  the  representative  of  money,  and  amount  of  the  present  consideration, 

may  be  satisfied  by  payment  in  money  Gould  v.  Farmer's  T.  etc.  Co-  23  Hun 

at    a    time  specified.    Certificates  of  (N.  Y.)  333. 

stock  are  not  securities  for  money  in  Exchange   of  collaterals  is  a  good 

apy  sense,  much  less  are  they  negotia-  consideration  for  those  taken.  Cherry 

ble  securities.    They  are  simply  the  v.  Frost,  7  Lea  (Tenn.)  i. 

muniment  and  evidence  of  the  hold-  4.  Porter  v.  Parks,  49  N.  Y.  564. 

er*s  title  to  a  given  share  in  the  prop-  Where  stock  was  sold  on  execution 

crty  and  franchises  of  the  corporation  and  bought  by  the  judgment  creditor 

of  which  he  is  a  member."  who  knew  that  the  certificate  had  al- 

1.  Merchants'   Bank  v.   Livingston,  ready  been  indorsed  over  to  another,  he 

74  N.  Y.  333 ;  Crocker  v.  Crocker,  31  got  only  the  debtor's  title.    Newberry 

N.  Y.  507 ;  Porter  w.  Parks,  49  N.  Y.  v.  Detroit  etc.  Mfg.  Co.,  17  Mich.  141. 

564;  Strange  v.  Houston  etc.  R.  Co.,  An  agent  was  ^ven  stock  to  pledge 

S3  Tex.  163.  for  his  principal,  the  pledgee's  name 

«.  Cherry  v.  Frost,  7  Lea  (Tenn.)  x.  being  written  in  the  power  of  attorney. 
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(3)  Fictitious  Stock  Certificates. — That  these  certificates  are 
not  negotiable  is  easily  seen  by  the  fact  that  where  the  capital  stock 
of  a  corporation  is  limited  in  amount  by  the  act  of,  law  creating 
it,  and  its  officers  issue  stock  certificates  beyond  the  authorized 
amount,  these  certificates,  though  precisely  like  the  authorized 
ones  in  appearance,  still  represent  no  value  in  themselves,  not  even 
to  a  bona  fide  holder  for  value.  It  is  true  the  corporation  must 
respond  in  damages  to  the  full  value  of  the  certificate,  but  on  an 
entirely  different  theory  from  that  of  the  certificate  being  nego- 
tiable. The  rule  of  estoppel  prevents  the  corporation,  havi^ig  given 
their  agent  apparent  authority  to  issue  stock,  from  washing  its 
hands  of  the  whole  matter,  but  compels  it  to  make  reparation. 

The     certificate     afler     being     given  with    notice.     State     Sav.    Assoc,   v. 

to  the   pledgee,   was   returned   to  the  Nixon-Jones  Printing  Co.,  25  Mo.  App. 

agent  who  erased  the  original  pledgee's  642. 

name  and  pledged  it  for  his  own  debt.  '  A  bank  lent  mon^  to  M,  H's  agent, 
It  was  held  that  the  second  pledgee  was  for  H,  knowing  that  the  stocks  pledged 
chargeable  with  knowledge  that  the  as  collateral  belonged  to  H.  The  bank 
pledge  was  unauthorized.  Dennjr  v,  afterwards  claimed  the  right  to  hold 
Lyon,  38  Pa.  St.  98;  but  see  Sitgreaves  the  collateral  as  Recurity  for  further 
V.  Farmers'  etc.  Bank,  49  Pa.  St.  loans  made  to  M.  //ie/(/,that  H  wasen- 
350.  titled  to  her  collateral  upon  repayment 

But  on  the  repledge   of  stock,   the  of  the  amount  lent   to  her;   that  the 

fact  that  the  certificate  was  in  the  first  bank   was   chargeable   with  notice    of 

pledgee's  name    and  the  power  of  at-  M's    want    of     authority     to    borrow 

torney  signed  by  him  was  not  enough  more  money  for  himself;  and  that  the 

to  charge  the  second  pledgee  with  knowl-  fact  that   H,  before  bringing  suit,  had 

edge.     Felt  v.  Heye,  23   How.  Pr.  (N.  tendered  a  larger  amount  than  she   in 

Y.)  359-                                    '  fact  owed,  for  the   sake  of  preventing 

If  &e  assignee  of  stock  holding  the  litigation,  could  not   be  construed  into 

certificate  by  a  power  of  attorney  in-  an   admission   of   her   liability  for  the 

dorsed  in  blank,  pledges  it,  the  pledgee  larger  amount.    Talmage  v»  Third  Nat. 

holds  the  title.   Otis  v.  Gardner,  105  111.  Bank,  91  N.  Y.  531. 

436.  When  an  officer    of   a    corporation 

Where  the  cashier  of  a  bank  gave  as  newly  issues  stock   in   the  name  of  the 

collateral  for  his  personal  debt,  stock  of  pledgee  for  the  officer's  own  debt,  the 

the  bank,  the  pledgee  was  held  to  be  pledgee  is   chargeable   with   notice   of 

charged  with  the  duty  to  investigate,  whatever  could  have  been  found  out  on 

and  the  pledge  being  unauthorized  he  inquiry.     Farrington   v.   South  Boston 

was  not  a  bona  fide  holder.     Moores  v.  R.  Co.,  150  Mass.  406. 

Citizens  Nat.  Bank,  15  Fed.  Rep.  141.  Where  the  pledgee  knows  that  the 

Where  a  broker  pledging  stock  for  pledgor  is  an   agent,    the  authority  to 

his  own   debt  signed   his   name   with  pledge  cannot  be  inferred  from  the  pos- 

"trustee"   after  it,   it  was  held   to  be  session  by  the  agent  of  the  certificate  of 

notice  to  the  pledgee  that  his  authority  stock  with  an  irrevocable  power  of  at- 

might  be  limited.     Fowle  v.  Ward,  113  torney  indorsed  in   blank.  ^Merchants' 

Mass.  548.  Bank  v,  Livingston,  74  N.  Y.  223.   See 

Where  the  power  of  attorney  indorsed  Hakes  v,  Myrick,  69  Iowa  189. 

in  blank  gives  power  to  '^bargain,  sell,  A  broker  who  buys  stock  for  another 

ai^d  ^i^^nsfer"  the  securities,  it  is  notice  broker  knowing  that  it  is  for  a  customer 

that  the  holder  cannot  pledge.    Talia-  of  the  latter,  is  charged  with  knowledge 

ferro  v.  Baltimore  etc.  Bank,  71   Md.  that  it  is   trust   stock   and   cannot   re- 

200.  ceive  it  in  pledge  for  the   first  broker's 

The  pledgee  of  a  certificate  of  stock,  private  debt.    Foster    v.    Brown,    104 

which  has   printed    thereon  a  by-law  Mass.  259.     If  he  does  not  know  of  the 

which  provides  that  no  transfer  of  the  trust,  he  is  unaffected  thereby.     Dodda 

stock  shall  be  made  while  the  owner  is  v.   Hill,  2  Hem.   Mil.  424;    Martin    v, 

indebted  to. the  corporation,    takes  it  Sedgwick,  9 Beav.  333. 
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Therefore  the  diflFerence  between  a  stock  certificate  and  n^o- 
tiable  paper  issued  by  a  corporation  is  clearly  seen,  and  that  a  fic- 
titious certificate  gives  no  title  to  any  one.^ 

(4)  Fraudulent  or  Misappropriated  Stock  Certificates. — In  dis- 
cussing the  rights  of  the  pledgee  of  forged,  fraudulent,  or 
misappropriated  stocks,  a  distinction  must  be  drawn  between  the 
case  where  the  certificate  has  passed  from  the  owner  by  his  vol- 
untary act,  whether  induced  by  fraudulent  representations  or  not, 
and  the  case  in  which  the  owner  has  been  deprived  of  his  certifi- 
cate ag^nst  his  will. 

In  the  first  case,  the  pledgee  who  afterwards  receives  such  stock 
certificate  indorsed  in  blank,  in  good  faith  and  for  value  gets  the 
legal  title,  for  the  owner  having  voluntarily  intrusted  the  indicia 
of  his  title  to  another  and  thus  permitted  the  fraud,  is  bound  to 
be  the  loser  by  it.^     One  who  purchases  such  stock  from  the 

1.  New  York  etc?  R.  Co.  v,  Schuyler,  land  Trutt  Co.  (Supreme  CL),  5  N.  Y. 

j4  N.  Y.  30;  Bridgeport  Bank  v.  New  Supp.  384. 

York  etc  R.  C,  30  Conn.  231;   Leavitt  But  see  Leiper's   Appeal,  108  Pa.  St 

r.  Fisher,  4  Duer   (N.  Y.)  \\  Fatman  377. 

V,  Loback,  i  Duer   (N.  Y.)  354;  Bank  In  Wood's  Appeal,  9a  Pa.  St    Vfh 

of  Kentucky  v.  Schuylkill  Bank,  \  Pars,  the  court  by  Trunkejr,  J.,  said :  "The 

(Pa.)  180;  Hall  V,  Rose  Hill  etc.  Road  rights  of  a  bona  fide  holder  as  against 

Co.,  70  111.  673;  Willis  V,  Fry,  73  Phita.  the  true  owner  of  the  stock  to  whom 

(Pa.)  33;  In  re  Bahia  etc.  R.  Co.,  L.  the  apparent  owner  of  the  stock  his 

R.,  3  Q[..  B.  584.     See  also  Stock.  either  sold  or  pledged,  do  not  depend 

Maaaura  of  DamagM. — Pledgees  of  on  the  negotiable  character  in  the  cer- 
fictitious  stock,  while  they^  recoyer  tificates,  but  rest  on  another  princi- 
damages  from  the  corporation,  their  pie ;  ^namely,  That  one  who  has  con- 
stock  being  liable  for  any  loss  caused  terred  upon  another  by  a  written  trans- 
by  the  fraud  or  negligence  oftheoffi-  fer  all  the  indicia  of  ownership  of 
cers  of  the  corporation,  receiye  only  property,  is  estopped  to  assert  title  to 
the  yalue  of  the  stock  less  the  deprecia-  it  as  aeainst  a  third  person  who  has  in 
tion.     Willis  v.  Fry,  13  Phila.  (Pa.)  33.  good  foith  purchased  it  for  value  from 

S.  McNeil  V.  Tenth  Nat.  Bank,  46  the  apparent  owner."* 
N.  Y.  325;  Wood's  AppeaL  92  Pa.  St.  It  is  sometimes  necessary  to  apply 
379;  Moore  v.  Miller,  6  Lans.  (N.  Y.)  a  supplementary  maxim  that  'Srhen 
396;  Moore  v.  Metropolitan  Nat.  Bank,  one  of  two  innocent  parties  who  are 
55  N.  Y.  41;  Saltus  V.  Everett,  20  Wend,  equally  innocent  of  actual  fraud  must 
(N.  Y.)  278;  Crocker  w.  Crocker,  31  N,  lose,  it  is  the  suggestion  of  common 
Y.  507;  Burton  v.  Peterson,  12  Phila.  sense  as  well  as  equity  that  the  one 
(Pa.)  397;  Burton's  Appeal,  93  Pa.  St.  whose  misplaced  confidence  in  an 
214;  Pennsylvania  R.  Cfo.'s  Appeal,  86  aeent  or  attorney  has  been  the  cause 
Pa.  St  80;  Moodie  v.  Seventh  Nat  of  the  loss,  shall  not  throw  it  on  the 
Bank,  33  Leg.  Int.  (Pa.)  400;  West  other."  Pennsylvania  R.  Co.'s  Ap- 
Branch  etc.  Co.'a  Appeal,  81^  Pa*  St  peal,  86  Pa.  St.  80;  Fatman  v.  Loback, 
19;  Dovey's  Appeal,  •97  Pa.  St.  153;  i  Duer  (N.  Y.)  55^;  White  v,  Spring- 
Weaver  V,  Barden,  ^9  N.  Y.  286;  State  field  Bank,  3  Sandf.  (N.  Y.)  222. 
Bank  v.  Cox,  11  Rich.  £q.  (S.  Car.)  But  it  should  be  oifly  supplementary 
3^4;  Walker  v,  Detroit  Transit  Co.,  47  for  "the  principle  upon  which  .these 
Mich.  338;  Otis  V,  Gardner,  105  111.  416;  transactions  have  been,  and  ought  to 
Strange  V.  Houston  etc.  Co.,  53  Tex.  162;  be,  established  is  this :  that  when  the 
Stone  V,  Marye,  14  Nev.  362;  Borland  owner  of  stock,  in  the  ordinary  course 
V.  Clark,  26  Kan.  349;  Mount  Holly  of  business  and  in  the  method  common 
etc.  Co.  V,  Ferree,  17  N.  J.  Eq.  117;  to  all  mercantile  communities,  by  his 
Stone  V,  Marye,  14  Nev.  362;  Thomp-  own  act  has  armed  another,  his  agent 
son  V.  Toland,  48  Cal.  112;  Goss  t;.  or  attorney,  with  the  power  to  act  for 
Hampton,  16  Nev.    185;   Wing  v.  Hoi-  him,  and  when  this  agent. or  attorney 
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pledgee  in  good  faith  gets  a  good  title,  and  a  sub-pledgee  in  good 
faith  can  hold  it  for  his  advances.^ 

For  the  purchaser  or  pledgee  is  not,  without  notice,  chsg^ged 
with  any  trusts  existing  between  the  original  parties.*  One  deal- 
ing  with  the  holder  of  a  certificate  of  stock  with  a  blank  power  of 
attorney  has  a  right  to  believe  that  he  is  the  owner  of  it,^and  the 
true  owner  is  estopped  from  denying  that  his  agent  has  the  title.* 

But  in  the  second  case,  the  owner,  unless  he  may  have  es- 
topped himself  by  carelessly  indorsing  the  power  of  attorney  in 
blank,*  cannot  without  his  consent  be  deprived  of  his  title  to  the 
stock,  and  therefore  the  pledgee  gets  no  title.* 

If,  however,  the  pledgee  has  had  the  stock  transferred  to  his 
name  on  the  books  of  the  corporation  and  a  new  certificate  issued, 
the  corporation  is  estopped  from  denying  the  statement  made  in 
the  certificate  that  the  pledgee  is  the  owner  of  the  stock.^ 

deals  with  innocent  parties,  who,  with-    97  Pa.  St.  153 ;  Williams  v,   Fletcher, 

out  notice  or  other  intervening  equity     129  111.  356. 

advance  money  upon  the  faith  of   the        8.  Leavitt  v,  Fisher,  ^  Duer  (N.  Y.) 

evidence  of  title  in  the  possession  of     i ;  Fatman  v,  Lobach,  i  Duer   (N.  Y.) 

the  attorney  or  agent,  the  owner  takes    354. 

every  risk,  and  is  bound  by  the  act  of        4.  Burton's  Appeal,  93  Pa.   St.  214; 

the  person  whom  he  sees  fit   to   hold    Zulick  v.  Markham,  6  Daly  (N.  Y.) 

out  to  the  world  as  his   attorney  or     129;     Dickinson  v.  Dudley,   17  Hun 

agent."     Burton  v,  Peterson,  35   Leg. 

Int.(Pa.)  144;  Jarvisr.  Rogers,  13  Mass. 

105;  Moodie  V.  Seventh  Nat.  Bank,  3 

W.  N.   C.  (Pa.)  118;  Persch  v.   Quig- 

gle,  57  Pa.  St.  347. 

1.  McNeil  n;.   Tenth   Nat.  Bank,  46    owner  from  claiming  his  stock,  but  the 

N.  Y.   335 ;  Cushm^n  v.  Thayer  Mfg.     best  opinion  seems  to  be  that  it  is  not. 

Swan  V.  >f.  British  etc.  R.  Co..  2  H.  & 
C.  175.  But  see  Pennsylvania  R.  Co.*s 
Appeal,  86  Pa.  St.  80;  Biddle  v.  Bayard, 
13  Pa.  St.  150;  Denny  v.  Lyon,  30  Pa. 
St.  98;  Wright's  Appeal,  99  Pa.  St.  425; 
Borland  v.  Clark,  26  Kan.   349;  Crull 


(N.   Y.)   569.    See  cases  in  preceding 
notes. 

0.  It*  has  been  much  discussed 
whether  the  execution  of  a  blank  trans- 
fer negligently  is  enough  to  estop  the 


•  365;  Bridgeport  Bank  v. 
etc.  R.  Co.,  30  Conn.  231; 


Y.  32? 
Co.,76N:y 
New  York  etc 

Holbrok  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616;  First  Nat.  Bank  v.  Lanier« 
Ti  Wall.  (U.  S.)  369;  Lowry  v.  Bank 
of    Baltimore,    Taney    (U.    S.)     310; 

Mount  Holly  etc.  Co.  v.  Ferrell,  17  N.  v.  Colket,  2  W.  N.  C.  (Pa.)  322;  Coles 

LEq.  ii7;Prant;.Tilt,  a7N.J.Eq.  39j;  v.  Bank  of  England,   10  A.  &   E.  437; 

Brewster  v,  Sime,  42  Cal.   139 ;  Wilfis  Young  v.  Grote,  4  Bing.  252. 

V.  Philadelphia  etc.  R.  Co.,  6  W.  N.  C.  6.  Western  Union  Tel.  Co.  v.  Daven- 

(Pa.)  461 ;    Cherry    v.    Frost,    7  Lea  port,  97  U.  S.  369;  Pollock  v.  National 

(Tenn.)  I ;  Cowdry  v,  Vandenburgh,  Bank,  7  N.  Y.  274;  Pratt  t;.  Machinists* 

loi  U.S.  572;    Honold   v,  Meyer,   31  Nat.   Bank,    123  Mass.    no;  Sewall  r. 

La.  Ann.    585 ;    Stone    v.    Brown,   54  Boston    Water    Power    Co.,   4    Allen 

Tex.  330;    Kisterbock's  Appeal    (Pa.  (Mass.)  277;  Machinists' Nat.  Bank  t;. 

1889),  18  Atl.  Rep.  381.    See  cases   in  Field,    126     Mass.    345;     Bercich     v, 

preceding  note.  Marye,  9  Nev.  312;   Aull  v,  Colkett,  2 

One  to  whom    stocks    are   indorsed  W.  N.  C,  (Pa.^  332. 

and    delivered   for    safekeeping   may  Davis  v.  Bank  of  England,  2  Bing. 

vest  in  a  3<7i»a  yf</^  pledgee  the  right  to  393;  Sloman  v.  Bank  of  England,   14 

retain  the  stocks  as  security  for  the  Sim.  475;  Ashby  v,  Blackwell,  a  Eden 

loan  to  the  original  bailee.      Ambrose  299;    Bank  of  England   v.   Parsons,   5 

V.  Evans,  66  Cal.  74;  Arnold  v,  John-  Yes.  665;    Taylor  v.  Great  Indian  etc. 

son,  66  Cal.  40a.  R.  Co.,  4  De  G.  &  T.  ^59;  Swan  v,  N. 

S.  Thompson  v,  Toland,  48  Cal.  99;  Brit^h  etc.  Co.,  2  H.  &  C.  175;  Hartga 

Jarvis  V.  Roeers,  13  Mass.  105;  Savage  v.  Bank  of  England,  3  Ves.  55. 

V.  Smyth,  48  Ga.  503 ;  Dovey's  Appeal,  T.  First    Nat    Bank   v,    Lanier,   1 1 
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The  corporation  is  still  liable  to  the  original  owner  of  thestock, 
and  unless  the  latter  has  estopped  himself,  must  issue  him  new 
stock  or  pay  him  its  value.*  We  see  therefore  that  stockcer- 
tificates  are  in  all  cases,  except  where  the  owner  has  voluntarily 
done  some  act  whereby  he  has  estopped  himself,sudject  to  equities. 

In  any  event  the  pledgee  takes  the  stock  subject  to  the  equi- 
ties existing  between  the  original  owner  and  the  corporation.^ 

(S)  Stock  Charged  with  a  Trust. — Stock  helti  in  trust  cannot  be 
pledged  by  the  trustee  for  his  own  debts. 

The  question,  as  far  as  the  pledgee  is  concerned,  is  almost  en- 
tirely whether  he  had  notice  of  the  trust  in  dealing  with  the 
pledgor. 

In  dealing  with  a  trustee  of  stock  a  very  strict  sense  of 
duty  of  inquiry  is  required  of  the  pledgee.  While  it  is 
true  that  one  lending  money  on  stock  which  does  not  in  any 
way  indicate  that  it  is  held  in  trust,  and  without  knowledge 
that  there  'is  such  a  trust,  takes  a  good  title,'  yet  where  the 
pledgee,  receiving  the  stock  in  pledge  for  the  trustee's  own  debt, 
has  knowledge  that  the  pledgor  is  a  trustee*  or  where  anything 
on  the  face  of  the  certificates  seems  to  indicate  a  trust,  the  pledgee 
is  bound  to  inquire  whether  the  pledgor  is  acting  within  the  terms 
of  his  authority,  and  if  he  does  not  inquire  he  takes  the  stock  at 
his  peril.  A  subsequent  bona  fide  holder  for  value,  however,  is 
protected.* 

Wall.  (U.  S.)  369;  Lowry  v,  Commer*  S.  Lowiy  v.  Commercial  etc.  Baiik» 
cial  Bank,  Camp.  310;  Strange  v,  Tanej  (U.  S.)  310;  Bajard  v.  Farm- 
Houston  etc.  R.  Co^  53  Tex.  163;  Pratt  ers'  etc.  Bank,  53  Pa.  Stasa;  Sails- 
V.  Machinists*  Nat.  Bank,  133  Mass.  burj  Mills  v.  Townsend,zo9  Mass.  115; 
no;  Salisbury  Mills  V.  Townsend,  109  Crocker  v.  Crocker,  31  N.  Y.  507; 
Mass.  1 1  c;  In  re  Bahia  etc.  R.  Co.,  L.  Atkinson  v.  Atkinson,  8  Allen  (Mass.) 


R.,  3  Q;,B.  584;    Hart  v.  Frontino  etc.     15. 
Co.,  L.  R.,  5  Ex.  III. 


But  if  the  corporation  knew  that  the 

Even    though  the  corporation    has  pledgor  was  trustee  of  the  stock  and 

issued    certificates    for    more     capital  for  whom   he  held  it  in  trust,  it  it 

stock  than  authorized,  the  pledgee  can-  chargeable  ^ith    damage    for  nesli- 

not  be  compelled  to  surrender  them,  gence   in   recording  such  a  tranter. 

Machinists'  Nat.  Bank  v.    Field,    ia6  Western  Union  Tel.  Co.  r.  Davenport, 

Mass.  345.  97  U.  S.  369 ;  Loring  v.  Salisbury  Mills, 

1.  Sewall  V.Boston  Water  Power  Co.,  135  Mass.  138;  Pratt  v.  Taunton  Cop- 

4  Allen  (Mass.)  377;  Western   Union  per    Co.,   133    Mass.   no;     Salisbury 

Tel.  Co.  V,  Davenport,  07  U.  S.  369;  Mills  v.    Townsend,   109  Mass.   115; 

Lrowry  v.    Commercial    Bank,  Taney  May  wood  i'.  Railroad  Bank,  5  S.  Car. 

(U.  S.)  310;  Pollock  V,  National  Bank,  379;  Willis  v.  Philadelphia  etc.  R.Co- 

7  N.  Y.  374;  Pratt  v.  Machinists'  Nat.  6  W.  N.  C.  (Pa.)  461. 

Bank,   133   Mass.    no;  Mayor  etc.  of  4.  Loring  v.  Brodie,  134  Mass.  453; 

Baltimore    *.    Ketchum,   57   Md.   i\  ;  Crocker  v.  Crocker,  31  if^Y.  507. 

Chew  V.  Bank  of  Baltimore,   14    Md.  When  the  certificate  shows  on  its 

309;  Strange  v,  Houston  etc.  R.  Co.,  53  face  that  it  is  a  trust  certificate,  the 

Tex.  163;  Ashly  v.  Bluckwell,  3  Eden  bank  is  chargeable  with    kaowlec^ 

299;   Sloman  v.   Bank  of  England,  14  whether  the  bank  officials  read  nt 

Sim.  47c ;  Midland  R.  Co.  v,  Taylor,  38  certificate  or  not.    Loring  v.  Brodie^ 

Beav.  387;  Davis  v.  Bank  of  England,  3  134  Mass.  453.' 

Bing.  393.  6.  National  City  Bank  ^.  Jaudon,  8 

S.  Moore  v.  Metropolitan  Nat  Bank,  Blatchi.  (U.  S.)  430;  Duncan  v.  Jandoo, 

55  N.  Y.  4X»  15  Wall.  (U.  S.)  165;  Gennania  Kit 
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So  the  fact  that  the  certificate  on  its  face  states  that  the 
pledgor  holds ''as  trustee"  without  designation,  the  person  for 
whom  he  is  trustee  is  enough  to  put  the  pledgee  on  his  guard^ 

Bank  v,  Caset  99  U.  S.  628;  First   Nat.  would  hardl/  be  controverted  in  a  case 

Bank  v.  Stewart,   15  Chic.  L.  N.  429;  where  the   stock   was   held  bv   'A.  B., 

Shaw    V.    Spencer,     100     Mass.    382;  trustee  for  C.  D.*     But  the  effect  of  the 

Sprague    v.    Cocheco     Mfg.    Co.,    10  word   'trustee'  alone  is   the  same.     It 

Blatchf.  (U.  S.)  173;  Simons   v.  South  means    trustee    for    some    one   whose 

Western  R.  Bank,  2  Am.   L.   Reg.  546;  name  is  not   disclbsed,    and  there  is  no 

Budd  V,  Munroe,  18   Hun  (N.  Y.)  316;  ^greater    reason    for    assuming    that  a 

Hann  v.  Hann,  58  N.  H.  70;  Ashton  v,  trustee  is  authorized   to  pledge  for  his 

Atlantic   Bank,   3  Allen   (Mass.)  217;  own  debt  the  property  of  an  unnamed 

Leitch  V,  Wells,  48  N.  Y.  585;  Winter  cestui  que  trusty  than  the  property  of 

V.   Belmont    Min.,  Co.,    C3    Cal.  428;  one  whose  name  is  known.     In  either 

Goodwin   v.  American  Nat.  Bank,  48  case,  it  is  highly  improbable  that  the 

Conn.  550;   Carter   v.  Manufacturers'  right  to  do   so  .exists.    The  apparent 


Nat.  Bank,  71  Me.  448;  Persch  v.  Con- 
solidated Nat.  Bank,  13  Phila.  (Pa.) 
157;  Wood's  Appeal,  92  Pa.  St.  379; 
Baldwin  v,  Canneld,  26  Minn.  43;  Prall 
V.  Tilt,  28  N.  J.  Eq.  479;  Gass  v. 
Hampton,    x6    Nev.    185;  McLeod   v. 


difference  between  the  two  springs 
from  the  erroneous  assumption  that  the 
word  'trustee*  alone  has  no  meaning 
or  legal  effect."  Shaw  v.  Spencer, 
100  Mass.  ^82. 

'One  of  two  innocent  parties  must 


Drummond,    17  Ves.    154;  Shropshire     suffer,  the  pledgee  or  the  ctfj/«f^iftf/r«j/; 


etc.  R.  Co.  V,  Keg".   L.  R.,  7  App.  496; 
Pearson  v,  Scott,  L.  R.,  9  Ch.  D.  19)8. 

1.  Budd  V.  Munroe,  18  Hun  (N.  Y.) 
316;  Baker  r.  Bliss,  39  N.  Y.  70;  Field 
V.  Schrefifelin,  7  Johns.  Ch.  (N.  Y.)  150; 
Pendleton  v.  Fay,  2  Paige  (N.  Y.)  202; 
Swan  V.  Produce  Bank,  24  Hun  (N. 
Y.)  277;  Crocker  v.  Crocker,  31  N.  Y. 
507;  Shaw  XK  Spencer,  100  Mass.  382; 
Atkinson  v.  Atkinson,  8  Allen  (Mass.) 
15;  Fisher  v.  Brown,  104  Mass.  259; 
Fowle  V.  Ward,  113  Mass.  548;  Ashton 
V.  Atlantic  Bank,  13  Allen  (Mass.)  217; 
Sturtevant  v.  Jacques,  14  Allen  (Mass.) 
523;  Bayard  v.  Farmers*  Bank,  52  Pa 


and  it  is*but  just  that  the  loss  should 
fall  on  the  former,  who  might,  by  thfe 
exercise  of  reasonable  care,  have  pro- 
tected himself.  In  such  cases  reason- 
able care  is  a  duty."  Gastris  v.  Amer- 
ican etc.  Nat.  Bank.  39  N.  J.  Eq.  08. 

So  where  a  certificate  of  stoclc  was 
issued  to  "the  estate  of"  a  deceased 
person  and  a  trustee  of  such  person 
tried  to  pledge,  the  pledgee  is  charge- 
able with  the  duty  to  inquire.  Ham 
V.  Ham,  58  N.  H.  70;.  Pannell  v. 
Hurley,  2  Coll.  241.  Where  the  loan 
secured  is  illegal,  whatever  claim  the 
pledgee      may      have      is     destroyed. 


St.  232;  Gaston  v.  American  etc.  Nat.     Brewster  v,  Sime,  42   Cal.  139;    Albert, 

Bank,  29N.  J.  Eq.  98;Bankof  Metrop-  '^     ^        ^     ^    -  **^  rr^^ 

olis  r.  New  England  Bank,  6  How.  (U. 

S.)  212;  Lowry  v.  Commercial  Bank, 

Camp.  310;  Sprague  v,    Cocheco  Mfg. 

Co..  10  Blatchf.  (U.  S.)   173;  Carr  v. 


V.  Savings  Bank,  2  Md.  159;  Thompson 
V.  Toland,    48  Cal.    99;    Winters    v, 
Belmont  Min.  Co.,  53  Cal.  428;  Gass  v, 
Hampton,  16  Nev.  185. 
Rnla  In  California,  Nayada  and  liary- 


Hilton,  I  Curt.  (U.  S.)  390;  Duncan  v,    land.— In   these   States  it  is  held  that, 


Jaudon,  15  Wall.  (U.  S.)  165;  Walsh  v. 
Stille,  2  Pars.  (Pa.)  17;  Maples  r.Med- 
lin,  I  Murph.  (N.  Car.)  210;  Fish  v, 
Kempton,  7  C.  B.  687;  McLeod  v. 
Drummond,  17  Ves.  152;  Brandon  v, 
Bamett,  i  M.  &  G.  508. 

"The    appropriation     of    corporate 
stock    held     in     trust,    as     collateral 


contrary  to  the  rule  in  the  text,  the  ad- 
dition of  the  word  * 'trustee"  in  the  cer- 
tificate puts  no  burden  of  inquiry  on  the 
pledgee.  .Thompson  f.  Toland,  48  Cal. 
90;  Winter  v.  Belmont  Min.  Co.,  53 
Cfal.  428.  But  see  Brewster  v,  Huntley, 
37  Cal.  15;  Albert  v.  Savings  Bank,  i 
Md.  Ch.  407;  Gass  v.  Hampton,  16 
security  for  ,the  trustee's  own  debt,  Nev.  185. 
or  a  debt  which  h^  owes  jointly  In  Brewster  v.  Sime,  42  Cal.  139, 
with  others,  is  a  transaction  so  the  court,  by  Crockett,  J.,  said: 
far  beyond  the  ordinary  scope  of  a  "The  mere  addition  of  the  word 
trusteed  authority,  and  out  of  the  com-  '^trustee"  after  the  name  in  the  cerlifi- 
mon  course  of  business,  as  to  be  in  itself  cate  is  not,  in  this  State,  of  itself,  noth- 
a  suspicious  circumstance,  imposing  up-  ing  more  appearing,  to  be  deemed 
on  the  creditor  the  duty  of  inquiry.  This    constructive  notice  of  the  equities  of  a 
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and   still  more  so  if  the   name  of  the  cestui  que  trust  appears 
thereon.* 

(6)  Stock  Pledged  by  Executor  or  Administrator. — An  ex- 
ecutor  or  administrator  stands  on  a  different  footing  from  that  of 
a  trustee,  for,  while  the  latter  presumptively  holds  the  trust  prop- 
erty only  to  invest  for  the  cestui  que  trUst^  with  no  presumptive 
right  to  dispose  of  it,'  the  former  sells  and  transfers  stock  in  the 
ordinary  line  of  his  duty  and  presumptively  has  the  right  so  to  do. 
The  pledgee  who  deals  with  an  executor,  even  though  he  knows 
him  to  be  such,  is  not  bound  to  inquire  whether  the  will  of  the 
testator  gives  the  executor  power  to  dispose  of  or  pledge  stock 
nor  for  what  purpose  it  is  done,  for  if  letters  testamentary  have 
been  issued*  the  executor  is  presumed  to  hav^  that  power.* 
The  same  rule  applies  to  dealings  with  administrators.* 

Moreover,  one  of  several  executors  has  the  power  to 
pledge  alone  and  the  pledgee  need  not  inquire  the  purpose,^ 
while  one  trustee  cannot  act  alone,  and  if  he  does  the  pledgee 
must  be  on  his  guard.®     But  if  the  pledgee  has  knowledge,*  or 

secret  owner  of  the  stock.  If  it  is  The  pledgee  receiving  stock  for  an 
intended  that  the  so  called  trustee  shall  execution  is  not  bound  to  see  to  the 
not  have  power  to  sell  or  hypothecate  application  of  the  loan  given  on  the 
the  stock,  without  the  express  consent  stock.  Goodwin  v,  American  Nat 
of  the  equitable  owner,  it  is  an  easy  Bank,  ^  Conn.  550 ;  Stinson  r.  Thorn- 
matter  to  limit  his .  authority  by  apt  ton,  50  Ga,  377 ;  Wood  r.  Smith,  92 
words  in  the  certificate.  Considerations  Pa.  St.  379 ;  Leitch  f.  Wells,  48  N.  Y. 
of  public   policy  and   common  justice  585. 

demand   that  when  stock  is  placed  in  6.  Smith   v.  Aver,    loi    U.  S.  320; 

the  name  of  a  trustee  under  these  cir-  Prall  x\  Tilt,  28  N.  J.  Eq.  479;  Jaudon 

cumstances,  the  secret  owner  shall  be  v.  National  City  Bank,  8  Blatchf.  (U. 

bound  by  the  act  of  his  trustee  dealing  S.)  430;  Bayard  t%  Farmers'  etc.  Bank, 

with  persons  who  have  no  actual  notice  5a  Pa.  St.  232. 

of  the  relations  between  the  parties."  6.  Bayard  r.  Farmers'  etc  Bank,  52 

1.  Duncan   v.  Jaudon,  15   Wall.  (U.  Pa.  St.  232. 

f.)  165;  Jaudon  v.  National  City  Bank,  The  trustee  of  an  insolvent  debtor 

Blatchf.   (U.   S.)   430;    Magwood   v.  stands  on  the  same  ground,  as  he  holds 

Railroad.  Bank,  5  S.   Car.  379;    Bay-  for    administration    only.     Bayard  t*. 

ard  V.  Farmers*  etp.  Bank,  52    Pa.   St.  Farmers'  etc.  Bank,  52  Pa.  St  332. 

232.  A  foreign  executor  or  administrator 

But  a  bona  fide  purchaser  taking  the  is   included   in    the   rule.      Hobbs  v, 

new  certificate  issued  is  protected,  and  Western   Nat.  Bank,  8  W.  N.  C.  (Pa.) 

the  corporation  issuing  it  will  be  liable.  131. 

Magwood  V,  Railroad  Bank,  5  S.  Car.  7.  Wheeler  r.  Wheeler,  9  Cow.  (N. 

f79;  Bayard  v.  Farmers'  etc.  Bank,  ^2  Y.)  34  ;  Woods*  Appeal.  92  Pa.  St.  379. 

'a.  St.  232.                                             *  8.  Ham  v.  Ham,  58  N.  H.  70;  Cot- 

S.  Jaudton  v.  National   City   Bank,  8  tam  r.  East.  etc.  R.  Co.,  i  Johns.  &  H. 

Blatchf.    (U.  S.)  430;    Leitch  v.  Wells,  243. 

^N.  Y.585;    Prall   V.  Tilt,   28   N.   T.  9.  Smith   v,    Ayer,    loi  U.  S.  320; 

Eq.  479;  Bayard  V.  Farmers' etc.  Bank,  Duncan  v.  Jaudon,  15   Wall.  (U.  S.) 

52   Pa.    St.' 232;    Carter  v.    National  176;  Wood  t».  Ellis,  31    Leg.  Int.  (Pa.) 

Bank,  71  Me.  448.  140;  Woods   Appeal,  92   Pa.  St.  379; 

8.  Wood's  Appeal,  92  Pa.  St.  379.  Carter  v.  Manufacturers  Nat.  Bank,  71 

4.  Wood's   Appeal,  92   Pa.  St.  379;  Me.  448;  Davis  v.  French,  20  Me.  21; 

Bayard  v.  Farmers*  etc.  Bank,   52   Pa.  Dev  v.  Dey,  26  N.J.  Eq.  182;  NichoUs 

St.*  532;  Carter  v.  Manufacturers*  Nat.  v.  Wak,  12  N.  J.  Eq.  69;  Williamson  9. 

Bank,  71  Me.  448;  Goodwin  v.  Ameri-  Morton,  2  Md.  Ch,  94;    Ashton  v.  At- 

can  Nat.  Bank,  48  Conn.  550.  lantic  Bank,  3  Allen   (Mass.)  217;  A.b- 
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might  have,^  that  the  executor  is  misappropriathig  the  stock,  he 
can  acquire  no  title  to  it,  and  is  liable  for  the  loss  sustained.* 
The  stock  misappropriated  with  the  knowledge  of  the  pledgee 
may  be  recovered  from  him.*  But  by  the  intervention  of  the 
rules  of  estoppel  a  sub-pledgee  taking  in  good  faith  and  for  value 
can  get  a  good  title.* 

3.  Bills  of  Lading^ — a.  In  General. — The  confusion  between 
the  pledging  of  the  bill  of  lading  itself  as  collateral  and  the  pledg- 
ing of  the  goods  represented  thereby  gives  rise  to  the  necessity 
of  treating  separately  this  branch  of  the  subject. 

In  the  first  place,  the  bill  of  lading  is  a  symbol  of  the  goods  de- 
livered to  the  carrier,  and  the  delivery  of  a  bill  of  lading  properly 
indorsed  is  delivery  of  the  goods  represented  thereby,*  but  fur- 


bott  V,  Reeves,  49  Pa.  St.  494;  Pendle- 
ton v.  Fay,  2  Paige  (N.  Y.)  202. 

So  where  an  executrix  pledged  stock 
to  gain  credit  for  her  sons  who  were  in 
business  to  the  knowledge  of  the 
pledgee,  the  latter  got  no  title.  Prall 
V.  Hamil,  28  N.  J.  Eq.  66. 

But   where    the    executrix   indorsed 


pledgee  is  chargeable  with  knowledge. 
Miller  v.  Ege,  8  Pa.  St.  352;  Bellas  v. 
McCarty,  10  Watts  (Pa.)  13;  Lowrv  v. 
Commercial  Bank,  Camp*  310;  ColHn- 
son  V.  Lister,  7  De  G.  M.&  J.  634. 

Notice  to  Corporation. —  Corpora- 
tions are  chargeable  w^ith  notice  under 
the  same  circumstances  as  an  individ- 
ual.    Collinson  v.  Lister,  7  De  G.  M. 


the  certificate  to  her  sons  and  they  got 

the  loan,   the   pledgee  was    protected.  &.  G.  633. 

Prall  T.  Tilt,  28  N.J.  Eq.  479.  2.  Lowry     v.     Commercial     Bank, 

1.  One   dealing  with    an  executor  is  Camp.  310;  Yerger  r.  Jones,  .16  How. 

bound  to  know   the   source  of  his   au-  (U.  S.)  30. 


thority  and  the  limits  of  it,  and  if  the 
executor  acts  outside  the  authority 
given  him  by  law,  the  pledgee  is  by 
mw  charged  with  the  knowledge  of 
the  excess  of  power  used.  Webb  v. 
Graniteville  Mfg.  Co.,  11  S.  Car.  396; 
Ellis's  Appeal,  8  W.  N.  C.  (Pa.)  538. 

When  an  executor  borrowed  njoney 
on  a  note  of  the  estate  for  use  in  a  co- 
partnership to  which  he  belonged,  the 
pledgee  was  held  chargeable  with 
notice.  Loring  v.  Brodie,  134  Mass. 
4^3;  Smitt  V,  Ayers,  181  U.  S.  320; 
Thomasson  v.  Brown,  43  Ind.  203; 
Prosser  v,  Leatherman,  4  How.  (Miss.) 

337- 

That  an  executor  pledges  a  stock  the 

certificate  of  which  is   made  to  him  as 

"executor,"  is  not  notice  to  the  pledgee 

of  a  misappropriation,    for  the  executor 

has  the  presumptive  right  to  so  pledge. 

Carter  r.  Manufacturers*  Nat.  Bank,  71 

Me.  448;  Pettingill  r.  Pettingill,  60  Me.    631;      Farmers* 

412. 

Knowledge  of  the  pledgee  that  there 
are  valid  elaims  upon  the  securities  of 
the  estate  does  not  destrov  his  lien. 
Lcitch  V.  Wells,  48  N.  Y.  5^5. 

But  where  the  loan  was  made  so  long     115   >fi 


8.  Thomasson  v.  Brown,  43  Ind. 
203 ;  Smith  v,  Ayer,  loi  U.  S.  320. 

4.  Prall  V.  Tift,  28  N.  J.  Eq.  480; 
Wood's  Appeal,  92  Pa.  St.  379. 

So  where  by  statute  in  Georgia  ad- 
ministrators are  ordered  to  sell  assets 
publicly  and  an  administrator  sold 
stock  privately  and  the  purchaser  re- 
sold it  to  a  bona  fide  purchaser,  the 
latter  got  a  good  title.  Nutting  v. 
Thoihasson,  46  Ga.  34. 

5.  For  the  general  law  on  tbe  subject 
of  bills  of  lading,  see  Bills  of  Lad- 
ing, vol.  2,  p.  223. 

6.  Gibson  v,  Stevens,  8  How.  (U.S.) 
384;  Shaw  V.  Merchants*  Nat.  Bank, 
loi  U.  S.  564;  Dows  V.  National  Exch. 
Bank,  91  U.  S.  618;  Bank  of  Rochester 
V,  Jones,  4  N.  Y.  497;  Holbrooke  v 
Wright, 24  Wend.(N.Y.)  169;  Rawlest/. 
Deshler;  3  Keyes  (N.  Y.)  572  ;  Cayuga 
Co.  Nat  Bank  v.   Daniels,  47    N.    Y. 

Bank  v.  Logan, 
74  N.  Y.  568;  First  Nat. 
Bank  v,  Kelly,  57  N.  Y.  34;  For- 
bes V.  Boston  etc.  R.  Co.,  133 
Mass.  154;  Hathaway  v,  Ha^^'nes,  124 
Mass.  311;  First  Nat.  Bank  v.  Dearborn, 


ass. 


219; 


First    Nat.    Bank    v. 


after  the  testator's  death  that  it  could  Crocker,  iii  Mass.  163;  Allen  v»  Wil- 
not  be  presumed  that  the  money  would  liams,  12  Pick.  (Mass.)  297;  De  Wolf  v, 
be  required  for  the  use  of  the  estate,  the     Gardner,  12   Cush,  (Mass.)  19;    Henrjr 
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ther  than  this  ^he  bill  of  lading  is  the  muniment  or  indicia  of  title 
to  the  goods,  and  becomes,  under  the  rules  of  estoppel,  qu€isi  ne- 
gotiable,* and  protection  is  thereby  given  to  a  bona  fide '^'t^gtit 
for  value  to  a  certain  extent  from  equities  existing  between  the 
carrier  and  the  consignor  and  against  those  of  third  persons. 

b.  Act  of  Pledge. — When  the  bill  of  lading  is  drawn  to  the 
order  of  a  certain  person,  it  is  properly  transferred  by  the  in- 
dorsement  of  that  person  ;*  where  it  is  made  in  blank^  or  even 
drawn  to  order  it  can  be  transferred  by,  mere  delivery  alone  if 
it  be  the  intention  of  the  parties  so  to  transfer  it  in  pledge.* 

tr.  Philadelphia  etc.  Co.,  8i  Pa.  St.  76;  etc.  Bank,  89  Pa.  St.  155;  Tildeni;. 
Holmes  v,  German  etc.  Bank,  87  Pa.  Minor,  45  Vt  196;  Winslow  v,  Norton, 
6t.  535;  Emery  v.  Irving  Nat.  Bank,  29  Me.  419;  Robinson  v.  Stuart,  68  Me. 
25  Ohio  St  360;  Peters  v,  Elliot,  78  111.  6x;  Western  Union  R.  Co.  v.  Wagner, 
326;  Michigan  Cent  R.  Co.  v.  Phil-  65  111.  198;  Michigan  Cent  R.  Co.  v. 
lips,  60  111.  190; 'Taylor  v.  Turner,  87  Phillips,  60  III.  i^;  Skilling  v.  Boll- 
Ill.  296;  Security  Bank  v.  Luttgen,  29  qian,  73  Mo.  665;  Henderson  v.  Comp- 
Minn.  365;  First  Nat.  Bank  v.  Northern  toir,  L.  R.,  5  Pr.  C.  253;  Thompson  v. 

!o  N. 


son,  54  Tex.  593;  Dodge  v,  Meyer,  10  &  W.  I.  Docks  Co.,  L.  R.,  7  App.  591; 
Pac.  Coast  L.  J.  169;  McCants  v,  Caldwell  v.  Ball,  i  Term  20c;  Short  v. 
Wells,  4  S.Car.  381.  Simpson,  L.  R.,  i  C.  P.  248;  Kreft  v. 


1.  Barnard  v,  Campbell,  56  N.   Y.  Thompson,  L.  R.,  10  Ex.  285;   Wright 

A62;    Allen    V.    Williams,    12     Pick.  t;.  Campbell,  2  Burr.  2051. 
(Mass.)  297;  Rowley  v,  Bigelow,    12        An   indorsement  without  deliyery  is 

Pick.    (Mass.)    307;  Davenport    Nat.  not  sufficient    Buffington  9.  Curtis,  15 

Bank  v,  Homeyer,  45  Mo.  145.  Mass.  528. 

*'When  the  right  of  oossession  is  S.  Bank  of  Rochester  v,  Jones,  4  N. 
changed  by  a  sale  or  pledge  of  the  Y.  497 ;  City  Bank  v.  Rome  R.  Co^ 
property  itself,  the  transfer  of  the  bill  4^  N.  Y.  136;  Marine  Bank  v.  Wright; 
of  lading  operates  as  a  change  of  pos-  40  Barb.  (N.  Y.)  45 ;  Merchants'  B^k 
session  of  Uie  property,  the  carrier  in  v.  Union  R.  etc.  Co.,  67  N.  Y.  373; 
the  meantime  being  the  custodian  for  Becker  v.  Hallgarten,  86  N.  Y.  167 ; 
the  real  owner  or  party  in  interest.  Farmers'  etc.  Bank  v,  Logan,74  N.  Y. 
While  a  bill  of  lading  is  not  a  neeoti-  568rMich.  Cent  R.  Co.  v.  Phillips,  60 
able  instrument  in  the  sense  in  which  III.  190 ;  Ohio  etc.  R.  Co.  v,  Kerr,  49  III. 
a  bill  of  exchange  or  promissory  note  459 ;  Peters  x\  Elliott,  78  111.  327 ;  Al- 
ls negotiable,  yet  as  the  representative  len  v,  Williams,  12  Pick.  (Mass.)  302 ; 
of  a  valiibble  commodity,  it  is  assign-  Hathaway  v.  Haines,  124  Mass.  311; 
able  to  the  party  entitled  to  con-  De  Wolf  v.  Gardner,  12  Cush.  (Mass.) 
trol  the  possession  of  that  com-  19;  Forbes  v.  Boston  etc.  R.  Co.,  9 
modity  to  the  same  extent  and  Am.  &  Eng.  R.  Cas.  76;  First  Nat 
for  the  same  purposes  as  the  Bank  v.  Dearborn,  1x5  Mass.  219;  Da- 
property  itself  would  be  if  cor-  venport  Nat.  Bank  v.  Homeyer,  45  Mo. 
poreally  present ;  inasmuch,  therefore,  145  ;  Lickbarrow  v.  Mason,  1  H.  Bl. 
as  thestf  instruments  are  capable  of  360 ;  Meyerstein  v.  Barber,  L,  R.  4  H. 
performing  very  important  functions  L.  325 :  Nathan  v.  Giles,  ^  Taunt  5J^ 
in  commercial  transactions,  innocent  4.  Gibson  v,  Stevens,  d  How.  (U.S.) 
holders  thereof  for  value  ought  to  re-  381 ;  First  Nat.  Bank  v,  Crocker,  11 1 
ceive  the  same  protection  as  if  they  Mass.  163 ;  First  Nat  Bank  v.  Dear- 
held  possession  of  the  property  itself.^*  born,  115  Mass.  219. 
Stone  t;.  Wabash  etc.  R.  Co.,  9  111.  Where  the  bill  of  lading  designated 
App.  48.  no    conveyance,   and    contained    the 

a.  Shaw  V,   Merchants'   Nat.   Bank  words.  **this   receipt  is  not  transfera- 

Co.,  loi   U.   S.  564;   The  Thames,  14  ble,"  it  was  still  held  that  the  transfer 

Wall.  (U.  S.)   106;  Conrad  v.  Atlantic  by  delivery  vested  a  special  property 

Ins.  Co.,  I  Pet.  (U.  S.)  445;  Walter  v,  in  the  transferee.    Peters  v.  Elliott,  70 

Ross,  2  Wash.  283;  Hieskell  v.  Farmers'  III.  321. 
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c.  Title  of  Pledgee — (i)  In  General.— \xi  England^  and  in 
many  of  the  States  of  the  Union,  by  statute,  bills  of  lading  are 
made  negotiable  and  placed  on  the  same  footing  as  bills  of  ex- 
change. In  sucH  States  there  is  no  doubt  that  the  pledgee,  holding 
for  value  and  in  good  faith  in  the  usual  course  of  business  gets  an 
indefeasible  title  to  the  property  represented  by  the  bill  of  lading.^ 
But  leaving  out  of  view  these  statutory  enactments,  where  the 
bill  of  'lading  is  regarded  strictly  as  the  symbol  of  the  goods,  it 
naturally  follows  that  the  pledgee  of  the  bill  of  lading  has  no 
more  title  in  the  goods  than  he  would  if  the  goods  themselves 
were  delivered :  that  is.  he  gets  only  the  title  that  the  assignee 
had.* 

The  tendency  is,  however,  in  commercial  States,  by  the  applica- 
tion of  the  doctrine  of  estoppel,  to  make  the  pledgee  of  bills  of 
lading  holding  by  proper  indorsement  for  value,  in  the  usual 
course  of  business,  the  legal  owner  of  the  goods  against  the 
w6rld.» 

So  where  one  who  paid  a  draft,  re-  Down       v.     Green,    24     N.  Y.  638; 

ceiving  the  bill  of  lading  as  security,  Saltus  v.  Everett,  20   Wend.  (N.   Y.) 

the  title  to  the  goods  became  vested  in  260;  Farmers'  Bank  v,  Logan,  74  N.  Y. 

him,    Tiedeman  v.  Knox,  53  Md.  612.  568;  Covill  v.  Hill,  4  Den.  (N.  Y.)  323; 

Shipment  of  an  agricultural  product  Barnard   v,  Campbell,   55   N.   Y.  462; 

by  a  consignor  to  a  factor  whom  he  Davenport  Nat.   Bank   v.  Homeyer,  ^5 

owes,  and  delivery  of  the  bill  of  lading  Mo.  1451;  Allen  v.   Williams,  12  Pick, 

to   the  carrier  for  transmission,  is  a  (Mass.)    297;    Rowley   v,   Bigelow,  12 

pledge,   within  Louisiana   Acts   1874,  Pick.   (Mass.)   307;  rorbet  v,   Boston 

No.  66;  and  this  cannot  be  affected  by  etc.  R.  Co.,  133  Mass.   154;    Canadian 

the  consignors  selling  the  property  in  Bank  v,  McCrea,  106  111.   281 ;  Burton  ^ 

transitu^  and   instructing  the  carrier  v.  Cur\'ea,  40  111.  320;  Hunt  v.  Missis- 

to  destroy  the  bill,  and  issue  a  new  one  sippi  Cent.   R.  Co.,  29   La.  Ann.  446; 

to  another  consignee.     Phelps  v.  How-  Fellows  v,   Powell,    16  La.  Ann.  ji6; 

ell,  35  La.  Ann.  87.  Evansville  etc.  R.  Co.  v.  £rwin,84lnd. 

1.  New  Tork^  3  Rev.  Stat.  (7th   ed.,  457;  Burdict   v,   Sewell,   10  Q^.  B.  D. 

1882),  p.  2260;    Pennsylvania  Bright-  363;  Gumey  v,  Behrend,3  EI.&  Bl.  622. 

ley's  Pur.  Dig. '73,  p.  1x4,^  i;  Caltfor-  In  Pollard   v.   Vinton,  the  court  by 

nta  C.  &  S.,  *76,  §  7127;  Minnesota   L.  Miller,  T.,   said:  "In  the  hands  of  the 

'78,  ch.  124,  \  17;  Maryland  R.C.'78,  p.  holder  the  bill  of  lading  is  evidence  of 

^98,  art.  35,  ^  12;  Wisconsin  Rev.  Stat,  ownership,   special  or  general,  of  the 

'78,  p.  loi,   ^  4194;  Missouri  Rev.  Stat,  property   mentioned   in   it  and  of  the 

*79,  p.  88,  ^  558.  right   to  receive   said   property   at  the 

Unless  the  statute  provides  that  the  place  of  delivery.     Its  transfer  does  not 

bill  of  lading  shall  be  negotiable  in  all  preclude,  as  in  the  case  of  negotiable  in- 

respects    as    a    bill    of    exchange,    or  struments,  all    inquiry   into  the   tran- 

promissory  note,  as  in  Maryland,  con-  saction  in  which  it  originated,  because 

trary  to  cases  previously  decided  (Bal-  it  has  come  into  hands  of  persons  who 

timore  etc.  R.  Co.  v,  Wilkens,   14  Md.  have  innocently  paid  value  for  it.    The 

II),  the  mere   statement  that  bills  of  doctrine   of  bona  fide  purchasers  only 

lading  shall  be  negotiable  as  are   billf  applies  to  it  in  a  limited  sense." 

of  exchange  or  promissory   notes  does  So  where   an   agent  was  authorized 

not  make  them  completely  so ;  for  if  a  to  ship  goods  but  not  in  his  own  name, 

bill  of  lading  should   be  stolen   from  and  the  agent  took  the  bill  of  lading  in 

the  owner  of  the   goods  the  innocent  his  own   name  and   pledged  it  for  ad- 

holder  thereof  would  never  get  a  good  vances  to  him,  the  pledgee  got  no  title 

title  to  the  goods.    Shaw.t;.  Merchants'  to  the  goods.    Moore  f.  Robinson,  62 

Nat,  Co.,  loi  U.  S.  557.  Ala.  ^xj- 

t.    The    Idaho,     93      U.    S.    575;  8.  Gibson  v.  Stevens,  8  How. (U.S.) 

629 


?ltdg«  of  PLEDGE.  Qnaii-HtgetUUt  hmf^im. 

The  pledgee's  lien  covers  the  carrier's  charges  for  freight,  if 
paid  by  him,  as  well  as  the  debt  secured.^ 

It  is  a  general  rule  that  an  antecedent  debt  is  sufficient  to 
make  the  pledgee  of  a  bill  of  lading  a  holder  for  value  ;^  but  in 
some  States  this  rule  does  not  obtain.' 

Where  duplicate  bills  of  lading  are  issued  for  the  same  property 
and  each  bill  is  pledged  to  a  different  person,  that  pledgee  who 
first  receives  one  of  the  bills  for  a  valuable  consideration  in  good 
faith,  gets  the  title  to  the  goods,  although  the  pledgee  of  the  du- 
plicate bill  may  have  given  value  and  acted  in  good  faith.^ 

Though  the  holder  of  the  bill  of  lading  first  negotiated  has  the 
title  to  the  goods,  he  should  notify  the  carrier  on  the  arrival  of 
the  goods  at  their  destination,  of  his  title  to  prevent  delivery  to 
a  subsequent  holder  of  a  duplicate  bill.'* 

(2)  Against  the  Pledgor. — The  pledgee  of  a  bill  of  lading  for 
advances  made,  has  in  the  goods  constructively  in  his  possession, 
the  title  of  an  ordinary  pledgee  of  corporeal  property  and  like- 
wise subject  to  be  divested  by  the  payment  of  the  debt  secured. 
He  has  the  same  rights  and  liabilities  before  and  after  default  as 
does  an  ordinary  pledgee.* 


t".- 


Farmers'  Nat.  Bank  v.  Logan,  74  So  an  agreement  for  future  advances 

N.Y.  568;  Commercial  Bank  t'.  Pfeif-  te  a  good    consideration.     Stevens  v. 

fer,  23   Hun   (N.  Y.)  327;  First   Nat  Boston  etc.  R.  Co.,  8  Gray  (Mass.)  262. 

Bank  v,  Kelly,  57  N.  Y.  34;  Dows  v.  8.  Harris  v.  Pratt,  17  N.  Y.  249;Loeb 

Kidder,  84  N.Y.  121 ;  Smith  v.  Lynes,  v,   Peters,  63   Ala.  243;   Lessassier  v. 

5   N.  Y.  41;  Comer  v.   Coningham,  Southwestern  R.  Co.,  2  Woods  (U.  S.) 

77  N.  Y.  391 ;  Paddon  v.  Taylor,  44  N.  35. 

Y.  371 ;  Crocker  v.  Crocker,  31  N.  Y.  4.  The  Thames,  14  Wall.  (U.  S.)98; 

507;  Rawles  r.  Deshler,  3  Keyes   (N.  Skilllng  v.  Bollman,  6   Mo.   App.  76; 

V.)57a;  Smith  r.  Lynes,  5  N.Y.  41;  Barber  v.  Meyerstein,  L.  R.,4  H.L. 

Saltus  V.  Everett,  ib  Wend.   (N.  Y.)  317. 

267 ;  Fleeman  v.  McKean,  25  Barb.  (N.  When  goods  before   their  arrival  at 

Y.)  474;  Beavers  r.  Lane,  6  Duer  (N.  their  desfination  were  reshipped  and  a 

Y.)  238;  First  Nat.  Bank  v,  Crocker,  new   bill   of  lading  issued,  which  wis 

III  Mass.  163;  Forbes  r.  Boston  etc.  pledged  to  a  ^<7i»a }?</«  holder  for  value, 

R.  Co.,  133  Mass.  154;  First  Nat.  Bank  the  holder  for  value  in  good  faith  of  the 

v.  Bay  ley,  115  Mass.   228;  DeWolf  r.  first   bill  of  lading  had    a  better  title 

Gardner,  12  Cush.  (Mass.)  19;  Holmes  than  did  the    holder    of   the    second. 

V.  German  etc.  Bank,  87  Pa.  St.  525;  Hieskell  v.  Farmers'  etc  Bank,  89  Pa. 

Holmes  V.  Bailey,  92  Pa.  St  57;    Em-  St.  1^5. 

ery  v.  Irving  Nat  Bank,  25  Ohio   St.  Where  two  of  a  set  of  duplicate  bills 

t6o ;  Glyn  v.  £.  &  M.  Ind.  Docks  Co.,  were  pledged  to  the  same  person  for  ad- 

L.  R.  App.  591 ;  Lee  v.  Bowen,  5  Biss.  vances,  and'  the  third    fraudulently  to 

(U.  S.)  154.  another  person,  who  got  actual  posses- 

The  pledgee  of  a  bill  of  lading  if  not  sion  of  the  goods,  all  the  pledgees  acting 
the  absolute  owner  of  the  goods,  stands  in  good  faith  and  holding  for  value,  the 
in  the  position  of  a  mortgagee  in  pos-  title  df  the  former  pledgee  was  preferred 
session,  and  is  not  required  to  file  the  to  that  of  the  latter.  Barber  t*.  Meyer- 
papers  as  a  chattel  mortgage.  First  stein,  L.  R.,  4  H.  L.  317. 
National  Bank  v.  Kelly,  57  N.  Y.  34.  5.  Glyn  v,  E.  &  W.  I.  Docks  Co,  L. 

1.  Clark  V,  Dearborn,  103  Mass.  33c.  R.7  App.  600. 

S.  Leask    v.    Scott,  2  Q^  B.  D.  ^76;  6.  Forbes  v,  Boston  etc.  R.  Co.,  133 

Tiedman  v.   Knox,  53  Md.  612;  Skill-  Mass.  154;  Stollcnwerck  v.  Thatcher, 

ing  V.  Bollman,  6  Mo.   App.  76;  Halser  115   Maiss.  224;  First  National  Bank  r. 

V.  Warden,  25  Can.  128;   Peters  v.  El-  Northern  R.  Co.,  58  N.  H.  203;  West- 

Uott,  78  III.  325.  ern   Union   R.  Co.  v.  Wagner,  65  III 
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(3)  Against  Third  Persons. — The  pledgee  of  the  bill  of  lading 
received  thus  in  good  faith  from  a  third  person  for  value  gets  a 
good  title  against  the  consignor  himself,*  and  against  his  creditors  * 
and  one  that  cannot  be  divested  by  the  consignor's  right  of  stop- 
page in  transitu.^ 

(4)  Against  Carrier — {a)  In  General. — If  the  goods  have  been 
actually  delivered  to  the  car;rier  by  the  consignor,  there  is  no 
doubt  but  that  the  pledgee  has  the  right  to  demand  delivery  of 
them  to  him  on  presentation  of  the  bill  of  lading,  and  if  the  car- 
rier has  delivered  them  to  any  one  else,  including  even  the  con- 
signee without  good  excuse,  he  is  liable  to  the  pledgee  in  damages.* 


■  w 


1 1 

•S"" 


197;  Moore  v.  Robinsoh,  62  Ala.  537;  v.  Ross,  2  Wash.  (U.  S.)  283;  Auden- 
Lineker  v.  Ayeshfdird,  i  Cal.  76;  ried  v.  Randall,  3  Cliff.  ( U.  S.)  99 ;  Lee 
Thompson  v.  Downing,  14  M.  &  W.  v.  Kimball,  45  Me.  172;  Vertue  v.  Jew- 
ell, 4  Camp.  31 ;  Leask  v,  Scott,  2  Q. 
B.  D.  376;  Lickbarrow  v.  Mason,  2  T. 
R.  63 ;  Barber  v.  Meyerstein,  L.  R.  4  H. 
L.  317;  The  Mary  Ann  Guest,  Olc. 
Adm.  498. 

If,  however,  the  debt  secured  by  the 


403- 
The  pledgor  may  pledge  the  surplus 

of  the  value  of   the  goods  over  and 

above    the  amouht  of   the  first    debt 

secured.     Portalis   v.  Tetley,  L.  R.,  5 

£q.  140. 


A  bill  of  lading  was  pledged  to  two  pledgee  of  the  bill  of  lading  is  less  than 
creditors,  and  the  factor  to  whom  the  the  value  of  the  goods  the  consignor's 
goods  were  consigned  sent  money  to  right  of  stoppage  in  transitu  exists  as 
one  creditor  enough  to  pay  both,  the  to  the  surplus  over  the  debt  secured, 
pledgor  falsely  representing  that  the  Kemp  ?•.  Falk,  L.  R.,  7  App.  573 ;  Cov- 
other  creditor  had  waived  payment,  the  enty  i*.  Gladstone,  L.  R.,  6  Eq.  44;  In 
money  was  applied  to  other  debts  owed  re  Westzin^hus,  5  B.  &,Ad.  017;  Ex 
to  the  first  creditor.  Held^  that  the  /ar/<?  Golding,  L.*  R.,  13  Ch.  D.  624; 
debt  was  discharged  for  the  debt  of  the  Spaulding  v.  Reeding,  6  Beav.  376. 
first  creditor  only.  Peters  v.  Pacific  4.  Southern  Express  Co.  v.  Dick- 
Guano  Co.,  42  La,  Ann.,  7  So.  Rep.  790.  son,  94  U.  S.   549;  The   Thames,    14 


1.  Farmers'  etc.  Bank  v,  Hazeltine, 
78N.  Y.  104;  The  Argentina,  L.  R.,  i 
A.  &  E.  370;  Gurney  v.  Behrenci,  3  El. 
&  Bl.  622. 

So  the  pledgee  is  not  chargeable  with 
equities  existing  between  the  consignor 


Wall.  (U.  S.)  98;  Hawftins  v.  Hoff- 
man, 6  HiH  (N.  Y.)  586;  Viner  v. 
New  York  etc.  R.  Co.,  50  N.  Y.  23; 
Forbes  v.  Boston  etc.  R.  Co.,  133  Mass. 
154;  Alderman  t'.  Eastern  R.  Co.,  115 
Mass.  233;  Newcomb  v.  Boston  etc.  R. 


and  the  consignee.  Wait  V.Greene,  36  N.  Co.,  iij  Mass    230;  Wright  r.   North 

Y.   556;    Western     Union    R.    Co.    r.  Cent.  R  Co.,  8  Phila.  (Pa.)  19;    First 

Wagner,  65  111.  197;  Winne  v.  McDon-  Nat.  Bank  v.  Northern  R.   Co.,  58  N. 

aid,  36  N.  Y.  233.  H.  203;  Winslow  v.  Vermont  etc.  R. 

One  who  advances  money  on  the  Co.,  42  Vt.  700. 
faith  of  a  bill  of  lading  is  not  bound  by  Pollard  v.  Vinton,  105  U.  S.  7;  Rob- 
oral  understanding  varying  its  terms  inson  v.  Memphis  etc.  R.  Co.,  o  Fed. 
between  the  original  parties  of  which  Rep.  129;  The  Vaushan,  14  Wall.  (U. 
he  had  no  knowledge.  Garden  Grove  S.)  258;  Merchants  Bank  v.  Union  R. 
Bank  v.  Humeston  R.  Co.,  67  Iowa  etc.  Co.,  69  N.  Y.  373;  Newcomb  v. 
526.  Boston   etc.  R.    Co.,    115     Mass.  230; 

S.  Forbes  v.  Boston  etc.  R.  Co.,  133  Forbes  v.  Boston  etc.  R.Co.,  133  Mass. 

Mass.  154;   Hathaway  v.   Haynes,  124  4C4;  First  Nat.  Bank  v.   North  K.  Co., 

o  N.  H. 


Mass.  311;  Petitt  r.  First  Nat.  Bank,  4 
Bush  (iCy.)  334. 

8.  Becker  v.  Hallgarten,  86  N.  Y. 
167 ;  D0W8  V.  Greene,  24  N.  Y.  638 ; 
Rawles  V.  Deshler,  i  Sheld.  (N.  Y.) 
48;  Dowst;.  Rush,  28  Barb.  (N.  Y.) 
157;  Loeb  V.  Peters,  63  Ala.  243; 
Chandler  v.  Fulton,  10  Tex.  2;  Walter 


50  w.  M.  203. 

McEwen  v.  Jeffersonville  R.  Co.,  33 
Ind.  368;  Jeffersonville  etc.  R.  Co.  v, 
Irish,  46  Ind.  180;  Hieskell  v.  Farmers' 
etc.  Bank,  89  Pa.  St.  i«;5;  People's  Nat 
Bank  v.  Stewart,  3  Pugs.  &  Bur.  (N. 
B.)  268;  Meyerstein  v.  Barber,  L.  R., 
2  C.  P.  38. 
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The  pledgee  is  under  no  obligation  to  give  notice  to  the  carrier 
that  he  holds  the  bill  of  lading,  nor  is  he  bound  to  demand  the 
goods  immediately  on  their  arrival.  It  is  no  excuse  for  delivery 
to  the  wrong  person  that  the  carrier  does  not  know  of  the  pledgee, 
and  cannot  send  him  notice.  The  carrier  under  such  circumstan- 
ces must  hold  the  goods  until  the  bill  of  lading  is  presented.^ 
While  the  title  to  the  goods  of  which  duplicate  bills  of  lading  are 
issued  is  in  the  pledgee  of  the  bill  first  negotiated  for  value,  still 
the  carrier  who  has  received  no  notice  of  prior  equities  is  justified 
in  delivering  the  goods  to  the  holder  of  the  bill  of  lading  first  pre- 
sented to  nim,  and  the  one  having  the  title  to  the  goods  must 
seek  his  remedy  against  the  possessor  of  the  goods.* 

(V)  Carrier' s  Responsibility  for  Statements  in  the  Bill  of  Lading. 
— ^Where  the  agent  of  a  carrier  has  signed  a  bill  of  lading  for  goods 
not  in  his  possession  at  the  time  of  signing,  there  is  a  difference  of 
opinion  as  to  whether  or  not  the  carrier  is  estopped  from  den)nng 
that  the  goods  were  delivered,  against  a  bona  fide  holder  of  the 

So  where  goods  are  transported  bjr  If  the  carrier  delivers   up  goods  in 

several  carriers  the  last  carrier  is  bound  obedience  to  a  valid  writ  from  a  court 

to  deliver  the  goods  only  to  the  holder  having  jurisdiction,  he   ii»  excused  for 

of  the  bill  of  lading  issued   by  the  first  non 'delivery  to  a    person  holding  the 

carrier.    Forbes  v,  Boston  etc.  R.  Co.,  bill  of  lading,  provided   that  person  has 

X3^Ma8s.  154.  received  immediate  notice  of  the  service 

^    But  if  the  bill  of  lading  is  made  pay-  of  the  writ. 

able  definitely  to  the  consignee  and  not  Stiles  v.  Davis,  i  Black  (U.  S.)  loi; 
to  "order  or  assigns"  a  delivery  by  the  Robinson  v,  Memphis  etc.  R.  Co.,  16 
carrier  to  the  person  named  in  the  bill  Fed.  Rep.  50;  Rosenfield  v.  Express 
of  lading  is  held  valid  where  a  custom  Co.,  1  Wood  (U.  S.)  131;  Blivin  r. 
to  so  deliver  is  shown  to  exist,  and  it  is  Hudson  River  Co.,  36  N.  Y.  403;  Kiff 
held  that  the  pledgee  is  presumed  to  v.  Old  Colony  etc.  R.  Co.,  1 17  Mass. 
have  known  the  custom  when  he  ac-  591;  Ohio  etc.  R.  Co.  v.  Yohe,  51  Ind. 
cepted  the  bill  of  lading  as  security.  181 ;  Burton  v,  Wilkinson,  x8  Vt  187. 
Forbes  v,  Boston  etc.  R.  Co.,  133  Mats.  It  is  no  excuse  tor  non -delivery  to 
154.  the  pledgee  that  the  carrier  has  deliv- 
Under  ordinary  circumstances  It  is  ered  up  the  goods  on  the  receipt  of  a 
presumed  that  the  consignee  is  the  fictitious  bill  of  lading.  Marine  Bank 
owner  of  the  goods.  Lawrence  v.  v,  Fiske,  71  N.  Y.  353. 
Mintum,  17  How.  (U.  S.)  100;  1.  The  Thames,  14  WaU.  (U.  S.)  ^; 
O'Dougherty  v.  Boston  etc.  R.  Co.,  i  Farmers' etc.  Bank  t;.  Logan,  74  N.V. 
Thomp.  &  C.  (N.  Y.)  477;  Sweet  v.  ^68;  Forbes  r.  Boston  etc.  R.  Co.,  133 
Barney,  23  N.  Y.  335.  Mass.154;  Glyn  v.  E.  &  W.  I.  Docks  Co., 
Amount  of  SMOTeryAgainatOarrier. —  L.  R.,  7  App.  605;  Barber  v.  Meyer- 
Where  the  carrier  is  liable  for  loss  of  stein,  L.  R.,  4  H.  L.  317. 
the  goods,  the  pledgee  of  the  bill  of  A  delav  of  four  months  by  the 
lading  can  recover  only  the  value  of  pledgee  o^ the  bill  of  lading  in  demand- 
the  goods  less  the  amount  of  freight  ing  the  goods,  though  in  the  meantime 
Forbes  v.  Boston  etc.  R.  Co.,  133  Mass!  they  had  been  fraudulently  obtained  by 
154.  the  consignee,  does  not  excuse  the  ear- 
But  where  a  third  person  who  had  rier  for  delivery  to  the  wrong  person, 
agreed  to  purchase  the  goods  had,  in  Forbes  v.  Boston  etc.  R.  Co.,  133  Mass. 
bad  faith,  obtained  them  from  the  car-.  154. 

rier  by  paying  the  freight  and  storage,  S.  Glyn  v.  E.  &  W.  India  Dock  Co., 

the  pledgee  in  suing  for  the  recovery  of  L.  R.,   7  App.  Cas.  591 ;    Sanders   v. 

the  goods  is   not  liable  for  the  freight  Maclean.  L.R.,  11  Q.B.  D.  ^27;  Mcyer- 

and  storage.    Adams  v,  O'Connor,  100  stein  v.   Barber,  L.  R.,  4  H.  L.  317^ 

Mass.  5x5.  overruling  earlier  case  which  allowed 
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bill  of  lading  for  value.  If  the  goods  after  the  signing  of  the  bill 
of  lading,  come  into  the  carrier's  possession  and  are  shipped,  the 
holder  of  the  bill  of  lading  gets  a  good  title  to  the  goods.  ^ 

If  the  agent  signs  for  goods  which  never  came  into  the  carrier's 
possession,  the  general  rule  is  that  the  carrier  is  not  bound  by  the 
bill  and  the  pledgee  of  it  for  value  has  no  recovery  against  the 
carrier,*  though  he  has  a  claim  against  the  pledgor.' 

In  New  Yorky  Kansas  and  Nebraska,  on  the  contrary,  the  rule 
is  followed,  that  where  a  bill  of  lading  nqt  fictitious,  comes 
into  the  hands  of  a  holder  for  value  in  good  faith  the  carrier  is 
not  permitted  to  deny  that  he  has  received  the  goods  set  forth 
in  the  bill  or  to  set  up  fraud  on  the  part  of  the  Consignor.* 
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the  carrier  with  notice  to  deliver  the  Robinson  v,  Memphis  etc.   R.  Co.,  ,9 

goods  to  the  person  he  thought  entitled.  Fed.  Rep.  129. 

1.  The  Idaho,  93  U.  S.  575 ;  The  L,  "The  taker  of  the  bill  of  lading  as- 

].  Farwell,8  Biss.  (U.S.)  61 ;  Halliday  sumes  the  risk  not  onljr  of  the  genuine- 

V.   Hamilton,   11    Wall.   (U.   S.)   560;  ness  of  the  signature,  and  of  the  fact 

Robinson  v.  Memphis  etc.  R.  Co.,  16  that  the  signer  was  the  master  of  the 

Fed.  Rep.  57;  Rowley  v.  Bigelow,  12  vessel,    but     also    of     the     apparent 

Pick.  (Mass.)  3x4-  authority  of  the   master  to  issue  the 

Even  where  the  issuing  of  bills  of  bill     of      lading.      But     the   master 

lading  without  actual   receipt  of  the  of      a     vessel     has     no     more      ap- 

goods  is  made  an  offense  by  statute,  if  parent  authority   to  sign  bills  of  lad- 

the  goods  are  afterwards  delivered,  the  ing  than  h^  has  to  sign  bills  of  sale   of 

statute  will  not  render  it  imperative,  the  ship.  He  has  an  apparent  authority 

The  Idaho,  93  U.  S.  575.  if  the  ship  be  a  general    one,    to   sign 

3.  See   Bill  op   Lading,  vol.  3,  p.  bills    of    lading    for    cargo     actually 

333 ;    Pollard  v.  Vinton,  105  U.  S.  7 ;  shipped ;  and  he  has  also  authority  to 

The  Mayflower,  3  Ware  (U.  S.)  300;  sign  a  bill  of  sale  of  the  ship  when,  in 

Schooner  Freeman  v,  Buckingham,  18  case  of    disaster,   his  power    of    sale 

How.  ( U.  S.)  183  ;  The  Loon,  7  Blatchf.  arises.     But  the  authority  in  each  case 

(U.    S.)  .344;    The  Lady  Franklin,  8  arises  out  of  and  depends  upon  a  partic- 

Wall.(U.S.)  325;  The  Keokuk, 9  Wall,  ular  state  qf  facts.     It  is  not  an  un- 

<U.  S.)  519;  The  Joseph  Grant,  I  Biss.  limited  authority    in    one    case   more 

(U.  S.)  193;  Backus  t^.  The  Marengo,  6  than  in   the    other;    and    his    act    in 

McLean  (U.S.)  487;    King  v,  Shep-  either  case  does   not  bind  the  owner 

herd,  3  Storv  (U.  S. )   349;    Sears  v,  even  in  favor  of  an  innocent  purchas- 

Wingate,  3  Allen  (Mass.)  103;  Walter  er,  if  the  facts  on  which  his  power  de- 

V.  Brewer,  1 1   Mass.  99 ;  Robinson  v,  pended  did*  not  exist ;  and  it  is   incum- 

Memphis  etc.  R.  Co.,  9  Fed.  Rep.  129;  bent  upon   those    who  are    about    to 

Dean  r.  King,  33  Ohio  St.  118;  Lou-  change  their  condition  upon  the   faith 

isiana  Nat.  Bank  v.  Laveille,  53  Mo.  of  his  authority  to  ascertain  the  exist- 

380 ;  Baltimore  etc.  R.  Co.  v,  Wilkens,  ence  of  all  the  facts    upon   which   his 

44  Md.  II ;  Tiedeman  V.  Knox,  ^3  Md.  authority  depends."  Schooner  Freeman 

6ia;    Hunt  v.  Mississippi    R.  Co.,  39  t;.  Buckmgham,  18   How.  (U.  S.)    183. 

La.  Ann.  446 ;  Stone  v,  Wabash  etc.  A  custom,  either    general   or  local, 

R.     Co.,  9    111.    App.  48  ;  Grant     v,  cannot  be  shown  in  order  to  make  the 

Norway,      10      C.     B.     665 ;     Brown  carrier  liable  as  he  would  be  on  neffo- 

V.    Powell    etc.    Co.,    L.    R.,     10    C.  tiable  paper.     Robinson    v.  Memphis 

P.  562;  Hubbersty   v.   Ward,,  8  Exch.  etc.  R.  Co.,  9  Fed.  Rep.  129. 

330;  Coleman  v.  Riches,  16  C.  B.  104;  8.  Adone  v,  Seeligson,  54  Tex.  593. 

Mackay  v.  Commercial  Bank,  L.  R.,   5  4.  Armour  r.  Michigan  Cent.  R.  C5o., 

P.  C.394;  McLean  v,  Fleming,   L.  R.,  65  N.   Y.   iii ;  Farmers'  etc.  Bank  v. 


2  H.  L.  128;  Tessel  v.  Bath,  L.  R.,  2  Ex. 
267;  Erb  V.  Gt.  West.  R.  Co.,  42  U.  C, 
Q:,B.90. 

The  same  .rule  is  applicable  both   to 
carriers  on  land  and   those  by  water. 


Erie  R.  Co.,  73  N.  Y.  189;  Griswold 
V.  Harven,  135  N.  Y.  595;  Hern  v. 
Nichols,  I  Salk.  389 ;  Savings  Bank  v. 
R.  Co.,  20  Kan.  539;  Wichita  Sav. 
Bank  t*.  Atchison  etc.  R.  Co.,  20  Kan* 
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In  any  case  the  carrier,  when  the  bill  has  come  into  the  posses- 
sion of  a  bona  fide  holder  for  value,  is  estopped  to  deny  the  truth 
of  any  matter  stated  in  the  bill  of  lading  which  is  or  ought  to  be 
in  his  own  knowledge  or  that  of  his  servants.* 

d.  Title  of  Pledgee  to  Fictitious  Bill  of  Lading.— A 

petitions  bill  of  lading,  or  one  forged,  is  void,  and  the  pledgee  of 
it,  with  or  without  knowledge  of  the  fraud,  gets  no  security  for 
his  advance.* 

When  an  agent  of  a  carrier  issues  a  bill  of  lading  for  goods 
never  received,  the  pledgee  of  such  bill  for  value  and  in  good  faith 
is  not  protected  in  the  Federal  courts  and  others,  but  is  in 
New  York^ 

e.  Title  of  Pledgee  to  Misappropriated  Bills  of  Lad- 
ing.— The  rules  that  where  the  owner  of  property  intrusts  the 
indicia  of  title  to  another,  those  dealing  with  the  latter  as  the  ap- 
parent owner  on  the  strength  of  such  indicia^  will  be  protected* 
and  that  where  one  of  two  innocent  parties  must  suffer  from  the 
wrongful  acts  of  a  third  person,  he  must  suffer  who  allowed  the 
third  person  to  commit  the  wrong,  are  applied  to  protect  the  title 
of  a  pledgee  who  for  value  and  in  good  faith  receives  a  bill  of  lad- 

519;  Sioux  City  etc.  R.   Co.  v.   First  Brown  t^.  Powell  Coal  Co^  L.  R.,ioC. 

Nat.  Bank,  10  Neb.  556.  P.  562 ;  Carr  v,  London  etc  R.  Co.,  L. 

In  Meyer  v.  Peck,  a8  N.  Y.  590,   the  R.,  10  C.  P.  307. 

court  by  Denio,  J.,  said :  "There  is  an  There  is  a  similar  statute  in   Mary- 

established  distinction  in  favor  of  a  bona  land  R.   Code,  '78,    p.  398,   ^  13,  14, 

fide  indorsee,  grounded  upon  the  doc-  and  in  some  other  States, 

trine  of  estoppel.     By  signing  the  bill  1.  Dows   v.   Perrin,   16   N.  Y.  325; 

of  lading,  acknowledging  the  receipt  Dickerson  v.  Seelye,  la  Barb.  (N.  Y.) 

of  a  given  quantity  of  merchandise,  loa;    Meyer    v.   Peck,   a8    N.  Y.  590; 

the  master  has  enabled  the  shipper  to  Sears  v.  wingate,  3  Allen  (Mass.)  103; 

go  into  the  market  and  obtain  iponey  Dean  v.  King,  2a  Ohio  St.  1 18;  Bates  v. 

on  the  credit  of  the  shipment,  and  can-  Todd,  i  M.  &  R.  106;  Relyea  v.  New 

not  be  permitted,  as  against  the  person  Haven  etc.  Co.,  43  Conn.  579;  Bradstreet 

so  advancing,  to  set  up  his  own  or  the  v,  Heran,  3  Blatchf.  (U.  S.)  116. 

master's  want  of  care  at  the  expense  So  a  material  difference  between  the 

of  the  indorsee.    This  results  from  the  actual    weight  of   the  goods  and  that 

qualified  negotiability  of  these  instru-  stated  in  the  bill  of  lading  could  not  be 

ments.**  shown  by  the  carrier.     Sears  v.  Win- 

The  carrier  is  liable  to  the  innocent  gate,   3  Allen  (Mass.)   103;   Relyea  t>. 

indorsee  of  the  bill  of  lading  for  value  New  York    etc.    Co.,    ^a    Conn.  579; 

for  any  damage  caused   by  misstate-  Bradstreet  v.  Heran,  a  Blatchf.  (U.  S.) 

ments  in  the  bill.      Miller  r.  Hannibal  116. 

etc.  R.  Co.,  34  Hun  (N.  Y.)  607.  a.  Schooner    Freeman    v.   Bucking* 

By  statute   in  England  the  carrier  ham,  18  How.   (U.  S.)  i8a;  Brower  v, 

is  estopped  from  denying  statements  Peabody,    13   N.    Y.    lai;   Bassett   v. 

made    in   the  bill  of  lading  when  it  Spofford,  45  N.  Y.  587;  Saltus  v.  Ev- 

has  come  into   the  hands  of  an  inno-  erett,  30  Wend.  (N.  Y.)267;  Maybeev. 

cent  holder  for  value.     18  &  19  Vict,  Tregent,47    Mich.  495;  Grant  v.  Nor- 

Ch.  Ill,  4  3.  way,  10  C.  B.665. 

But  even  under  this  statute,  the  car-  8.  See  infra^  this  title.  Pledgee's  Title 

rier  could  show 'that  the  weight  of  the  Against  Carrier, 

goods    delivered   differed    from    that  4.  Comer  t;.  Creughan,  77  N.  Y.  391; 

stated  in  the  bill  of  lading.   McLean  Dows  v.  Kidder,  84  N.  Y.  I3X.  See 

V,  Fleming,  L.  R.,  a  H.   L.  ia8;  Blan-  cases  injra,  this  title.  Pledgee's  THU, 

chett  V,  Po weirs  Co.,  L.  R.,  9  Ex.  74;  in  General, 

634 


Pladg8«f 


PLEDGE. 


Qnaii-HtfotUble  Baeuitiat. 


ing  as  security  for  a  debt  of  one  who  has  no  authority  to  pledge.* 
So  where  an  agent,  holding  the  bill  of  lading,  without  authority, 
pledges  it,*  or  where  the  indorsement  and  transfer  of  the  bill  of 
lading  is  procured  l?y  fraudulent  representations,  the  pledgde  who 
took  for  value  and  without  notice,  is  protected  against  the 
owner.' 

But  the  owner  to  estop  himself  must  voluntarily  intrust  the 
bill  of  lading  to  another ;  therefore,  where  the  bill  of  lading  has 
been  stolen  from  him,  or  has  been  issued  by  a  carrier  on  stolen 
goods  or  to  one  who  has  no  authority  to  deliver  the  goods  to  the 
carrier,  a  pledgee  for  value  in  good  faith  is  not  protected.* 

Of  course  if  the  pledgee  has  notice  of  any  pr^or  equities  or 
that  the  pledge  is  illegal  he  is  not  protected ;  and,  if  he  has  gotten 
actual  possession  of  the  goods,  is  liable  to  the  owner  for  their 
value.* 

The  pledgee  is  chargeable  with  notice  of  anything  that  may  be 
learned  from  the  face  of  the  bill  of  lading.* 

1.  Bradstreet  v,   Heran,  2    Blatchf.  estopped  from  demanding  the   c^oods 

(U.  S.)   ii6;  The  J.  W.  Brown,    i  Biss.  from  the  second  pledgee,  though  the 

(U.  S.)  76;  Armour  v,  Michigan  Cent,  latter  took  in  good  faith.      Dows  v. 

R.  Co.,  65  N.  Y.  Ill;  Rawles  v.  Desh-  National  Exch.  Bank, 91  U.S. 6x8;  Ma- 

ler,  3  Keys  (N.  Y.)  572;  Wichita  Sav.  rine  Bank  v.  Fiske,  71  N.  Y.  353  f  Bank 

Bank  v.  Atchison  etc.   R.  Co.,  20  Kan.  of   Rochester  r.  Jones,   4  N.    Y.  497; 

519;  Reljea  v.  New  Haveh  etc.  R.  Co.,  Barnard  t\  Campell,  ^5  N.  Y.456;  Me- 

42  Conn.  579;  Carr  v,  London  R.  Co.,  chanics*  etc  Bank  t.  Farmers*  etc.  Nat. 
tL.   R.,  10  C.   P.  307;   Lickbarrow    v. 


Mason,  2  T.  R.  63. 
2.  Henr7  v.  Philadelphia,  81  Pa.  St. 

76. 
The  statute  in  Missouri,  affixing   a 


Bank,  60  N.  Y.  40;  Jenkyns  v.  Brown, 
14  Q.  B.496. 

The  second  pledgee,  when  the  car- 
rier fraudulently  issued  a  second  bill 
of  lading,  was  allowed  to  recover  from 


penalty  to  the  pledge  of  a  bill  of  lading  the  carrier.       Farmers*   etc.   Bank   v, 

bj  an  agent  or    consignee  without  a  Erie  R.  Co.,  72  N.  Y.  188. 

written  authority  of  the  owner  or  con-  6.  U.  S.  v.  State  Bank,  96  U.  S.  30; 

signor,  does  not  alTect  a  transfer  pre-  Dows  v,  Kidder,  84  N.  Y.  121;    Cans- 

viously  valid.    Allen  v.  St.  Louis  Nat.  sidiere  v.  Beers,  2  Keyes   (N.  Y.)    198; 

Bank,  20  U.  S.  20.  Van  Alen  v.  Am.  Nat.  Bank,  52  N.  Y. 

S.  Dows  V,  Greene,   24  N.  Y.   638;  1;  Cobb,  v,  Dows,  10  N.  Y.  341;  Veil  v. 

KreeftT/.  Thompson,  L.  R.,  10  Ex.  282  ;  Mitchell,  d  Wash.    (U.  S.)  105;  Merrill 

Gabarron  v.  Kreeft,  L.  R.,  10.  Ex.  274.  v.  Bank  ot  Norfolk,    19  Pick.  (Mass.) 


4.  Shaw  V.  Merchants*  Nat.  Bank, 
101  U.  S.  564;  Saltus  V,  Everett,  20 
Wend.  (N.  Y.)  267;  Bradner  v,  Camp- 
bell, 55  N.  Y.  456;  Farmers*  Bank  v, 
Logan,     74     N»    Y.    568;     Michigan 


32;  Pennell  v,  DefTell,  4  De  G.  M.  &. 
G.  372;  Frith  v.   Cortland,  2  H.  &.  M. 

4»7- 

So  where  bill^  of  lading  were  issued 

in  duplicate  a  pledgee  of  the  second  bill, 


State    Bank     v.    Gavdner,     15     Gray  knowing  that  the  first  had  previously 

(Mass.)     362 ;     Coggill    v.    Hartford  been   pledged,  gets  no  title.    Shaw  v. 

etc.   R.    Co.,    3     Gray    (Mass.)  545 ;'  National  Bank,  101  U,  S.  564;  Guilbert 

Evansville  etc.  R.  Co.  t».  Ervin,  84  Ind.  v.  Guignon,  L.  R.,  8  Ch.  16. 
457 ;  Maybee  v.  Tregent,  47  Mich.  495.        So  if   a  second  bill  Is  fraudulently 

So  where  the    bill  of    lading  was  issued  on  the  same  goods,  the  pledgee  of 

pledged  to  a  bona  fide  holder  for  value  the  second  bill,  knowing  of  the  first  or 

and  afterwards  the  pledgor  and  general  the  facts,  gets  no  title.  Stevens  v.  Boston 

owner  by  means  of  a  false   bill  again  etc.  R.  Co.,  8  Gray  (Mass.)  262. 
pledged  the  same  goods,  the  second        6.  Bank  of  Rochester  v.  Jones,  4  N. 

pledgee  getting  actual  possession,  the  Y.  497;  Marine  Bank  v,  Fiske,   71    N. 

first  pledgee  living  done  noaffirma-  Y.  353;  Bank  of  Commerce   v,  Bissell, 

tive  get  assisting  the  wrong,  was  not  72  N.  Y.  615;  Dows  v,  Perrin,  16  N.  Y. 

635 


|| 


% 


Pltdg««f 


PLEDGE. 


Qnaii-irtgoCiAUt  lieatltiM. 


/  Pledge  by  Consignor — (i)  In  General, — It  is  a  common 
occurrence  for  the  consignor  of  goods  consigned  to  a  consignee, 
to  have  the  bill  of  ladihg  made  to  l)is  own  order,  and  on  delivering 
the  draft  drawn  on  the  consignee  for  the  price  of  the  goods  for 
discount  to  a  bank  to  deliver  also  the  bill  of  lading  as  security  for 
the  acceptance  of  the  draft. ^  By  so  doing  the  title  to  the  goods 
is  presumed  not  to  pass  to  the  consignee,*  even  if  the  consignee's 
name  had  been  written  in  the  bill  of  lading.* 

Unless  it  is  expressly  stipulated  that  the  bill  of  lading  is  given 
to  the  pledgee  as  security  for  the  collection  of  the  drait,*  it  is 

? resumed  that  the  security  is  for  the  acceptance  of  it  only.* 
'herefore,  if  the  draft  is  accepted  by  the  consignee,  in  the  absence 
*of  direction  to  the  contrary  by  the  consignor,  in  which  case  the 
direction  must  be  followed,*  the  pledgee  may  surrender  the  bill 
of  lading  to  the  consignee.'' 

The  consignee  of  goods  has  no  title  to  them  until  he  accepts 


3a  c;  Farmers*  Bank  v.  Logan,  74  N.  Y. 
568 ;  Farmers'  etc.  Bank  v.  Hazeltine, 
78  N.  Y.  104;  Mechanics'  etc.  Bank  v. 
Farmers'  etc.  Nat.  Bank,  60  N.  Y.  40; 
First  ^at.  Bank  v.  Shaw,  61  N.  Y. 
283. 

So  the  indorsement  may  be  restricted. 
Farmers'  Bank  v.  Atkinson,  74  N.  Y. 
587;  Farmers'  Bank  v,  Logan,  74  N.  Y. 

1.  Brent  v.  Miller,  81  Ala.  309. 

2.  Dows  V.  National  Exch.  Bank,  91 
U.  S.  618;  The  Thames,  14  Wall.  (U. 
S.)  107;  Alderman  V.  Eastern  R.  Co., 
115  Mass.  233;  Security  Bank  v,  Sutt- 
gen,  29  Minn.  363;  Mitchell  v.  Ede,  11 
Ad.  &  E.,  N.  S.  888 ;  Tenkyns  v.  Brown, 
14  Q^  B.  496;  People's  Nat.  Bank  v. 
Stewart,  3  Pugs.  &.  Bur.  (N.  B.)  268; 
Mason  v.  Great  West  R.  Co.,  31  U.  C, 
Q&  B.  73 ;  Ogg  V,  Shuter,  L.  R.,  10  C. 

P.  155. 

5.  Bank  of  Rochester  v.  Jones,  4  N. 
Y.  497;  Taylor  w.  Turner,  87  111.  296; 
Michigan  C5ent  R.  Co.  v .  Phillips,  60 
111.  190 ;  First  Nat.  Bank  v.  Crocker, 
III  Mass.  163;  Pratt  v.  Parkman,  2^ 
Pick.  (Mass.)  42;  Vallev.  Cerre,  36 
Mo.  575;'Jeiijn8  v.  Brown,  14  Q^,  B. 

4,  Schuchardt  v.  Hall,  36  Md.  590; 
People's  Nat.  Bank  v.  Stewart,  3  Pugs. 
&  Bur.  (N.  B.)  268. 

6.  Dows  V.  National  Exch.  Bank,  91 
U.  S.  618. 

6.  Dows  V,  National  Exch.  Bank,  91 
U.  S.  618;  Stollenwerck  v.  Thatcher, 
115  Mass.  224;  Pease  v.  Gloahee,  L.  R., 
I  P.  C.  219;  Gumej  v,  Behrend,  3  El.  & 
Bl.  622. 


Parol  evidence  is  admissible  to  show 
an  agreement  between  the  consignor 
and  pledgee  that  the  bill  of  lading 
should  not  be  delivered  to  the  con- 
signee until  the  payment  of  the  draft. 
Securitj  Bank  v.  Luttgen,  29  Minn. 
363. 

T.  National  Bank  v.  Merchants'  etc 
Bank,  91  U.  S.  J92;  Cayuga  Co.  Nat. 
Bank  v,  Daniels,  47  N.  V.  631;  Marine 
Bank  v.  Wright,  48  N.  Y.  1;  Mears  v. 
Naples,  4  Houst.  (Del.)  62;  Lanfearo. 
Blossmah,  i  La.  Ann.  148;  Securitj 
Bank  v.  Luttgen,  29  Minn.  363; 
Schuchardt  v.  Hall,  36  Md.  590;  Wis. 
M.  &  F.  Ins.  Co.  V,  Bank  of  B.  N.  A., 
21U.  C,  Q^B.  28a;  Clark  v.  Bank  of 
Mont.,  13  Grants  Ch.  (Can.)  211; 
Goodenough  v.  City  Bank,  10  U.  C.  C. 
P.  51. 

In  National  Bank  v.  Merchants' 
Nat.  Bank,  91  U.  S.  92,  the  court  bj 
Strong,  T.,  said :  *< We  feel  justified  in 
saying  that,  in  our  opinion,  no  respect* 
able  case  can  be  found  in  which  it  has 
been  decided  that  when  a  time  draft 
has  been  drawn  against  a  consignment 
to  order,  and  bus  been  forwarded  to 
an  agent  for  collection  with  the  bill 
of  lading  attached,  without  any  fur- 
ther instructions,  the  agent  is  not 
justified  in  delivering  over  the  bill 
of  lading  on  the  acceptance  of  the 
draft" 

There -is  in  England  a  custom  to 
hold  the  bill  of  lading  until  payment 
of  the  draft,  but  it  is  not  encouraged. 
Coventry  v.  Gladstone,  L.  R.,  \  Eq. 
493 ;  Gurney  v.  Behrend,  3  El.  \  BL 
622. 
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the  draft  drawn  on  him  for  their  price,*  even  though  the  bill  of 
lading  be  in  his  possession.' 

(2)  Tit/e  of  Pledgee  When  Consignor  is  Pledgor, — Any  pledgee 
to  whom  the  bill  of  lading  is  given  as  security  by  the  consignor, 
gets  the  legal  title  to  the  goods  represented  thereby,  and  the 
right  to  possession  of  them,  if  such  is  the  intention  of  the  parties;' 
but  it  is  presumed  that  a  pledgee  to  whom  the  bill  of  lading  of 
goods  delivered  to  the  carrier  has  been  given  by  the  consignor  on 
the  discount  of  a  draft  drawn  on  the  consignee,  as  security, for  the 
acceptance  or  payment  of  the  draft,  has  the  right  to  the  full  legal 
title  to  the  goods  just  as  he  would  were  the  goods  themselves 
actually  delivered  to  him.* 

1.  Allen  V,  William,  12  Pick.  (Mass.)  the  consignee.  Taylor  v.  Turner,  87 
397.  111.  306. 

2.  Shepherd  v.  Harrison,  L.  R.,  5  H.  Where  the  consignor  himself  pledged 
L.  116;  Bancs,  etc.  Bank,  8  Ch.  D.  160.  the  bill  of  lading,  his  right  of  stoppage 

3.  Bank  of  Rochester  v,  Jones,  a  N.  in  transitu  still  exists  against  third  per- 
Y.497;  Becker  r.  Hallgarten,  80  N.  sons,  though  it  must  be  exercised  sub- 
Y.  167 ;    City  Bank  v,  Rome  etc.  R.  jcct  to  the  right  of  the  pledgee. 

Co.,  44  N.  Y.  136;  Holmes  v,  German  Kemp  v,  Falk,   L.   R.,  7  App.  Cas. 

etc.  Bank,  87  Pa. 'St.  535;  Holmes  r.  573;  Spaulding  v.  Reeding,  6  Beav.376; 

Bailey,  92  Pa.  St.  57;  contra,  Bissell  v.  In  re  WestzenthuK,  5  B.  £  Ad.  817. 

Steel,  67   Pa.  St.  443 ;  Allen   v,   ^\\-  The   pledgee   who,   before   the  draft 

liams,  13  Pick.  (Mass.)  39;  Peters  v,  was  accepted,  delivered  the  goods  to  the 

Elliott,  78  111.  331.  consignee   for    safekeeping    by    giving 

Michigan  Cent.   R.  Co.    v.  Phillips,  him  the  bill  of  lading  indorsed  *4n  trust 

60  111.  190;  Petitt  V.  First  Nat.  Bank,  4  for  this  purpose,  and  is  not  to  be  di- 

Bush  (Ky.)  334;   St.  Louis  Nat.  Bank  verted  to  any  other  use  until  the  draft  is 

V.  Ross,  9    Mo.    App.    399;    Shilling  paid,*' does  not  lose  his  title  thereby. 

r^Bollman,  6  Mo.  App.  76;   Davenport  \     Farmers'  etc.  Bank  v.  Logan,  74  N. 

Nat.   Bank  r.   Honieyer,   45  Mo.   14c;  Y.  568;   Farmers*  etc.  Bank  v.  Hazel - 


Dodge  V.  Meyer  (Cal.),   10  Pac.  C 
].  169;  Gledden  v.  Lucas,  7  Cal.  36, 

The  intention  may  be  implied  from  the 
surrounding  circumstances.  Merchants' 


tine,  78  N.  Y.  104;  Farmers*  etc.  Bank 
V.  Atkinson,  74  N.  Y.  587. 

Where  creditors  of  the  consignor  levied 
on   the   goods  while  in   transit  it  was 


Bank  v.  Union  R.  etc.  Co.,,  69  N.  Y.  held  that  the  pledgee  of  the  bill  of  lad 

373.  ing  to  secure  the  acceptance  of  a  drtft 

i.  Dows  V.  National  Exch.  Bank,  91  drawn  on  the  consignee  had  the  better 

U.  S.  618;    Merchants   Bank  v.   Union  title.     Skilling  t>.  Bollman,  6  Mo.  App. 

R.  etc.  Co^  69  N.  Y.  ^73;    Cayuga  Co.  76;  Petitt  v.  First  Nat.  Bank,  4    Bush 

Nat.   Bank  v,  Daniets,  47  N.  Y.  631;  (Ky.)  334- 

Hieskell  v.  Farmers*  etc.  Bank,  89  ra.  The  consignee  took  possession  of  the 
St  155;  Security  Bank  v.  Luttgen,  39  goods  from  the  carrier  and  sold  them 
Minn.  363;  Hathaway  v.  Haynes,  134  lor  an  old  debt  due  him  from  the  con- 
Mass.  3x1;  Forbes  v.  Boston  etc.  R.  signor,  knowing  that  the  bill  of  lading 
Co.,  133  Mass.    154.  had  been  given  to  a  bank  to  secure  the 

Even  thoush  the  goods  be  shipped  in  acceptance  of  a  discounted  draft    on 

a  vessel  of  the  consignee,  the  assignee  |iim.   It  was  beld  that  he  had  no  right  to 

of  the  bill  of  lading  has  his   special  make  such   appropriation.     Holmes  v, 

property  in   the  goc^s.     Ellershaw  v,  German  etc.   Bank,  87   Pa.    St.    535; 

Magniac,  6   Exch.  570;  Schotsman  v.  Holmes  v,  Bailey,  92  Pa.  St.  57;  Al- 

R.  Co.,  L.  R.,  3  Ch.  App.  336;  Turner  len  v,  Williams,  13  Pick.  (Mass.)  397. 

V,  Liverpool  Docks,  6  Exch.  543.  Where  the  pledgee  of  the  bill  of  lad- 

The  title  of   the  pledgee  is  not  af-  ing  holding  them  from  the  consignor  as 


fected  by  an  agreement  between  the 
consigjior  and  consignee  that  the  pro- 
ceeds of  the  goods  shall  be  applied  to 
an  old  debt  owed  by  the  consignor  to 


security  for  the  acceptance  of  drafts  by 
the  consiflpiee,  on  the  acceptance  by  the 
latter,  delivered  at  his  request  the  gooda 
to  a  broker  to  sell  who  miaappropii- 
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On  the  non-acceptance  of  the  draft  by  the  consignee,  the 
consignor  has  only  the  right  to  the  surplus  money  repiaining  after 
payment  of  the  draft  from  the  proceeds  of  the  sale  of  the  goods.^ 
When  the  draft  is  accepted  by  t ne  consignee  the  bill  of  the  pledgee 
is  divested  thereby*  and  passes  to  the  consignee.' 

g.  Remedy  of  Pledgee  for  Misappropriation  of  Goods. 
— The  pledgee,  having  special  property  in  and  control  of  the 
goods,  may,  if  they  have  been  attached,  recover  them  by  an  ac- 
tion of  replevin,^  or,  against  one  who  has  taken  the  TOods,  may 
have  damages  in  an  action  of  trover.^  If  the  goods  nave  been 
taken  and  sold  under  legal  procedure,  he  may  come  in  and  share 
the  proceeds  to  the  extent  of  his  claim.* 

4.  WarehoYiie  BeoeiptB.^See  Warehouse  Receipts. 

IX.  Plbdos  07  Hoir-HxeoTiABLB  SBCUBITI18.— 1.  In  Oeiienl.~AlI 
kinds  of  non-negotiable  choses  in  action,  except  those  growing 
out  of  transactions  intensely  personal  to  the  pledgor,  can  be 
pledged,''  but  the  pledgee,  unless  the  pledgor  or  owner,  by  his 

ated  the  proceeds,  the  pledgee  was  al-  the    surplus    for   the    general  owner, 

lowed   to  recover  on  the  bills  of  ex-  Adams  v.  O'Connor,  loo  Mass.  515; 

change,   without  being  liable    for  the  Ullman  v.   Barnard,   7   Graj   (Mata.) 

misappropriation,  the  broker  being  con-  554^,  Harris  v.  Birch,  9  M.  &  W.  591. 

sidered    a    trustee  for    the  consignee.  Where  the  consignee  gets  the  gocxls 

Magoun  v,  Sinclair,  66  N.  Y.  30.  and  sells  them  and  holds  the  proceeds 

1.  National  Bank  v.  Merchants'  Bank,  for  a  previous  indebtedness,  the  pledgee 

ot  US.    93;  Dows  V.  National  Exch.  of  the  bill   of   lading  should  sue  for 

Bank,  91  U.  S.  618;  Brent  V.  Miller,  81  monej   had  and  received.    Ta/lor  v. 

Ala.  J09;  First   Nat.   Bank  r.  Baylej,  Turner,  87  111.  296. 

115  Mass.  228;  DeWolfv.  Gardner,  12  When  a  connecting    line,    knowing 

Cush.  (Mass.)  19;  Lanfear  v.  Blossman,  nothing  of  the  bill  of  lading,  delivered 

I  La.  Ann.  153.  the  ^oods  to  the  consignee,  the  pledgee 

a.  Cavuga  Co.  Nat.  Bank  v,  Daniels,  of  the  bill  of  lading  was  allowed  to  sue 

47  N.  Y.  631;  Marine  Bank  v.  Wright,  it  in  conversion  for  damage.    Alderman 

48  N.  Y.  i;  Allen  v.  Williams,  12  Pick.  v.  Eastern  R.  Co.,  115  Mass.  23  3. 
(Mass.)  297;  First  Nat.  Bank  v.  Crock-  When  a  common  carrier  by  water 
er,  III  Mass.  163;  Pettit  v.  First  Nat.  delivered  the  goods  to  the  wrong per- 
Bank,  4  Bush  (Kj.)  334.  son  the    pledgee  of  the  bill  of  lading 

If  it  is  expressly  provided  that  the  bill  was  allowed   to  libel  the  vessel.    The 

of  lading  shall  not  be  delivered  to  the  Thems,  14  Wall.  (U.  S.)  98. 

consignee  until  payment  of  the  draft,  the  When  a  pledgee  of  the  bill  of  lading 

pledgee^s  title  is  eood  until  then.     Hie-  asserts  ownership  of  the  goods  against 

skell  V,  Farmers'^  etc.  Bank,  89  Pa.  St  the  consignor,    he  cannot    afterwards 

154;  Dodge  V.  Meyer,  10  Pac.  C.  L.J.  change  his  ground  and  claim  to  be  a 

169;  Jenkyns  v.  Brown,  14  Q:.  B-  49^-  pledgee.     Cohen   v,  Haynes,   41   La. 

8.  Flash  V,  Schwabacker,  32  La.  Ann.  Ann.  545. 

356.  6.  Hathaway  tr.   Haynes,  134  Mass. 

4.    Peters    v,    Elliott,    78    IH.   321;  311. 

Michigan   Cent  R.  Co.  v.  Phillips,  60  T.  A  deposited  with  a  bank,  of  which 

111.  190;  Alderman  v.  Eastern  R.  Co.,  he  was  a  customer,  a«  collateral  security 

115  Mass.  233;  Stone  v.  Wabash  etc.  R.  for  his  current  indebtedness,  the  note  of 

Co.,  9  III.  App.  48.  a  third  person,  secured  by  mortgage, 

6.  I)ows  V.  Nat  Exch.  Bank,  91  U.  S.  and,  after  the  note  had  matured,  with- 

618 ;     Burke     v.    Savaee,     13     Allen  drew  it  and  the  mortgage  for  the  pur- 

(Mass.)  408;  Adams  v.  O'Connor,  100  poses  of    foreclosure    and    collection, 

Mass.  515;  Tiedeman  v.  Knox,  53  Md.  under  an  agreement  to  return  tAe  pro- 

612.  ceeds  or  to  replace  the  note  by  securi- 

«He  recovers  the  full  value  and  holds  ties  of  equal  value.    At  the  fbreclosore 
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acts,  omissions,  or  laches,  has  brought  himself  within  the  limits  of 
estoppel,  takes  such  unnegotiable  choses  in  action  subject  to  all 
the  equities  in  esse  at  the  time  of  the  transfer^  and  to  all  defenses 
that  might  be  urged  against  the  original  parties.^ 

Equities  arising  subsequent  to  the  time  of  pledge  do  not  affect 
the  pledgee.' 

2.  Act  of  Pledge. — Choses  in  action  may  be  transferred  in 
pledge  by  mere  delivery,  except  where  the  terms  of  the  instru- 
ment made  indorsement  necessary,  but  a  written  assignment  is 
always  to  be  preferred.* 


sale  A  became  the  purchaser,  and,  at 
the  request  of  the  bank,  deposited  with 
it  his  deed  of  the  property.  He  had 
then  paid  all  his  indebtedness  to  the 
bank,  and  his  dealings  with  it  were 
temporarily  suspended.  Having  after- 
wards become  indebted  to  the  bank,  he 
became  bankrupt,  and  the  bank  brought 
a  bill  against  his  assignee,  claiming  an 
equitable  lien  on  the  property;  but 
there  was  no'  allegation  therein  of 
money  loaned  or  debt  created  on  the 
faith  of  the  deposit  of  the  deed.  Held^ 
that*  the  deposit  created  no  equitable 
lien  in  favor  of  the  bank.  Biebinger  v. 
Continental  Bank,  99  it.  S.  143. 

1.  Cowdry  v,  Vandenbburgh,  101  U. 
S.  572;  Wickham  v,  Moorehouse,  16 
Fed.  Rep.  324;  Judson  v,  Corcoran,  17 
How.  (U.  S.)  612;  Ingraham  xk  Dis- 
borough,  47  N. « Y.  421  ;  Bush  v, 
Lathrop,  22  N.  Y.  535;  Davis  v.  Bech- 
stein,  69  N.  Y.  442;  Cutts  v.  Guild,  57 
N.  Y.  229;  Chickering  v.  FuUerton,  90 
111.  520;  Irish  V.  Sharp,  89  111.  26; 
Baker  v.  Bishop  Hill  Colony,  45  111. 
264;  Storey  v,  Dutton;  46  Mich  539; 
Jasper  Co.  v.  Tavis,  76  Mo.  13;  Wat- 
son V.  Mid- Wales  R.  Co.,  L.  R.,  a,  C. 
P.  593;  Parter  v.  Coleman,  L.  R,  19 
Ch.  D,  630. 

These  equities  follow  the  chose 
however  remotely  it  may  be  assigned. 
Cutts  V.  Guild.  57  N.  Y.  229;  Union 
College  V.  Wheeler,  61  N.  V.  114; 
Comics  V.  Chandler,  33  Ohio  St.  178; 
Ord  V,  White,  Beav.  357. 

When  a  deed  of  land  was  given  to 
secure  a  note,  and  the  pledgee  trans- 
ferred the  note,  the  pledeee  has  only  a 
naked  trust  in  the  lands  lOt  the  security 
of  the  note.  Briggs  v.  Haunoweld,  35 
Mich.  474. 

2.  Moore  v.  Metropolitan  Nat.  Bank, 
«  N.  Y.  41;  Davis  v.  Bechstein,  60  N. 
Y.442;  Combes  v.  Chandler,  33  Ohio 
St.  178;  People  v.  Johnson,  100  111.  537; 
Itett  V,  Lucas,  17  Iowa  507;  Burtis  v. 


Cook,  16  Iowa  194;  Piper  v.  Piper,  L. 
R.,  1  Ch.  D  90 ;  Graham  v.  Johnson,  L. 
R.,  9  Eq.  36;  In  re  Agra  Bank,  L.  R., 
2  Ch.  39. 

Where  the  instrument  evidencing  the 
chose  in  action  was  fraudulently  exe- 
cuted, that  is  a  good  defense  for  the 
•maker  against  the  pledgee,  but  that  the 
maker  of  such  instrument  knowing 
what  he  was  doing,  was  induced  to 
make  it  by  fraudulent  representations 
is  not  a  good  defense  against  an  inno- 
cent pledgee.  George  v,  Tate,  102  U. 
S.  564;  Hartshorn  v.  Day,  19  How.  (U. 
S.)  211;  Franchot  v.  Leach,  5  Cow.  (N, 
Y.)  506;  Osterhout  v.  Shoemaker,  3 
Hill  (N.  Y.)  513;  Beldenv.  Davies,  2 
Hall  (N.  Y.)  433. 

S.  George  v.  Tate,  102  U.  S.  564; 
Harter  v,  Doleman,  L.  R.,  19  Ch.  D. 

639; 

Equities  between  the  original  parties 

arising  out  of  other  transactions  do  not 

affect  the  pledgee's   title.      Clarke   v. 

Roberts,   25    Hun  (N.  Y.)  86;  Isett  v, 

Lucas,  17  Iowa  507. 

4.  Stout  V,  Vaeger  etc.  Co.,  13  Fed. 
Rep.  802;  Williams  v.  Ingersoll,  80  N. 
Y.  518;  Kingman  v,  Perkins,  105  >Iass. 
Ill;  Thayer  v.  Daniels,  113  Mass.  126; 
Dix  V.  Cobb,  4  Mass.  508;  Jones  v. 
Witter,  13  Mass.  304;  Norton  v,  Pisca- 
taqua  Ins.  Co.,  iix  Mass.  532. 

To  pledge  profits  of  a  contract  for 
road  buildmg  a  written  assignment  is 
necessary.  Dewey  v.  Bowman,  8  Cal. 
X51;  Gay  V,  Moss,  34  Cal.  125. 

Depoalt  Booka.  —  The  delivery  of  a 
deposit  book  without  an  indorsement 
or  assignment,  conveys  an  equitable 
title  to  the  deposits  that  iR  preferred  to 
subsequently  attaching  creditors.  Taft 
V.  Bowker,  132  Mass.  277;  Kingman  v. 
Perkins,  105  Mass.  iii;  Pierce  v.  Boston 
Sav.  Bank,  129  Mass.  425;  Boynton  v. 
Payrow,  67  Me.  587. 

The  delivery  of  the  deposit  book  to  a 
third   person  to  be  given  to  a  creditor 
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3.  Iqnitable  Awigpimmt  of  Fundi. — Such  assignments  of  non- 
negotiable  choses  in  action,  when  made  in  good  faith,  are  up- 
held against  subsequent  assignees  when,  though  a  formal  assign- 
ment is  not  made,  it  is  shown  that  the  pledgor  has  put  it  out  of 
his  power  to  collect  the  chose.^  A  mere  promise  to  pay  a  debt 
out  of  a  certain  fund,  where  the  debtor  can  at  any  time  withdraw 
his  promise  and  defeat  the  pledgee's  recovery  will  not  be  upheld.* 

as  security  is  a  food  pledge.     Bojnton  Bank,  7  Wis.  520;  while  in  Ttna*  thej 

V.  Pajrow,  67  Me.  587.  do.    Stone  v.  Brown,  54  Tex.  330. 

A  legal  title  to  deposits  was  giren  bj  1.  Beal  v.  Warren,  2  Graj  (Mass.) 

a    written   indorsement  on  the  book  as  447;  Rislej  v.  Phoenix  Bank,  83  N.  Y. 

against  a  delivenr  of  the  book  without  3x8;  Morton  v,  Naylor,  i   HiU  (N.  Y.) 

indorsement       Weirick    v.  Mahoning  583;   Rankin  v.  Afford,  L.  R.,  5  Ch.  D. 


Co.  Bank,  16  Ohio  St.  296;  Combes  v.  786;   /«  r«  Mann,  L.  R.,  5  Ch.  D.  367. 

Chandler,   33  Ohio  St  178.  See  cases  in  succeeding  notes. 

OerllfleatM  of  Depoiit.— Certificates  So  the  pledgor  can  eouitably  assign 

of  deposit  issued  by  banks  are  closely  the  surplus  of  a  chose  already  pledged 

allied  to  negotiable  paper  in  their  na-  by  an  equitable   assignment    Merert 

ture,  and  pass  best  by  indorsement  v.  United  Guar.  Co.,  7  De  G.  M. «  G. 

ancl  delivery.     Pardee  v.  Fish,  60  N.  112. 

Y.  265 ;  Cassiday  v.  First  Nat  Bank,  When  the  pledgor  promised  "  I  here- 

30  Minn.  86;   International    Bank  v,  by  undertake  that  I  will,  when  and  u 

German  Bank,  71  Mo.  883  ;  Klauber  v,  received,  pay  over  to  you  all  dividends 

Biggersta£F,  47  Wis.  551.  coming  to   me  in  respect  of  my  proof 

Where  the  certificate  is  made  paya-  upon  the  estate  of  A,**  the  pledgee  for 

ble  to   the  depositor  **or    his   order,  value  got  a  good  equitable  title  to  the 

upon    the   return    of    this    certificate  dividends.  In  rk  Irving,  L.  R.,  7  Ch.  D. 

properly  indorsed,"  the  pledgee  comes  419. 

within  the  statutory  rule  that  allows  A,  the  holder  of  a  bond  for  a  coI^ 

him  to  sue  in  his  own  name  thereon,  veyance  of  land,  assigned  the  same  to  B, 

Beal  V,  Warren,  2  Gray  (Mass.)  447;  as  collateral    security    for    monej  sd- 

Pease  v.  Rush,  2  Minn.  107 ;   Cassiday  vanced,  and  afterward  B  permitted  the 

V.  First  Nat  Bank,  30  Minn.  86.  same  bond  to  be  assigned  to  C  as  secu* 

JndgmeAtB. — To  pledge  a  judgment  rity  for  debts  due  m>m  A,  and  to  be 
the-  evidence  thereof  should  be  deliv-  placed  in  C's  hands.  While  there,  the 
ered  to  the  pledgee,  who  may  prose-  assignment  to  B  was  stricken  out,  with* 
cute  the  same  but  in  the  assignor's  out  his  consent,  and  a  further  assign- 
name.  Heligsberg's  Succession,  x  La.  ment  made  to  C,  D,  and  E,  as  securitj 
Ann.  340.  for  debts  due  them   from   A.    A  paid 

Where  a  sum  due  on  a  judgment  was  the  purchase -money  of  the  land,  and 

assigned    as    collateral,    the    pledgee  the  same  was  conveyed   to  C,  D.  and 

agreeing  not  to  collect,  was  held  to  be  E,  and  the  bond  canceled.      After  the 

on  its  face  a  pledge.    Mulford  v.  Mil-  first  assignment  to  B,  A  continued  in 

ler,  3  Abb.  App.  Dec.  (N.  Y.)  330.  possession  of  the  land,  and  offered  to 

Land  Oextlfloatas. — Land  certificates  sell  it,  with  the  knowledge  and  consent 

in    Wisconsin  issued   by  the  State  are  of  B.     Upon  a  bill  in  equity  filed  by  B, 

not  a  proper  subject  of  pledge.    Smith  to  set  aside  the  conveyance,  and  vest 

V.  Mariner,  5  Wis.   551 ;    Whitnej  v,  the  title  in  himself,  it  w^  held,  that  the 

State  Bank,  7  Wis.  620.  But  when  they  assignment  to  B  was  an  equitable  secu- 

are  given  as  security  are  held  as  an  rity,  upon  which  he  was  entitled  to  be 

equitable  mortgage.    Mowry  v.  Wood,  paid   the  money  advanced,  but  not  to 

12  Wis.  413.  have,  the  land  conveyed   to  him,  and 

In  Texas  a  land  certificate  for  land  that  A,  or  his  representatives  must  be 

not  located  is  personal  property,  and  made  parties  to  the    bill.    St.  John  v. 

may  be  pledged.    Stone  v.  Brown,  54  Freeman,  i  Carter  (Ind.)  84. 

Tex.  330.  a.  Tristv.  Child,  21  Wall.  (U.  S.) 

In  Wisconsin^  the  rules  of  estoppel  441;    Christmas  v.   Russell,  14  Wall. 

do  not  protect  a  ^is<r /fi/«  holder  of  a  (U.   S.)   69;     Rogers    v.    Hosack,  18 

land    certificate.      Whitney  v.    State  Wend.  (N.  Y.)  319;  Williams  v.  Inger- 
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Equitable  assignments  of  parts  of  choses  in  action  and  funds 
are  adlowed  and  equity,  when  all  the  parties  are  before  it,  will  in 
one  action  settle  the  rights  of  all  concerned.^  A  court  of  law  will 
not  interfere,  owing  to  the  multiplicity  of  actions  that  would  fol- 
low.* 

4.  Title  of  Pledgee  Under  Bitoppel— ^.  In  General.— Where  the 
person  liable  on  a  non-negotiable  chose  in  action  has  declared  on 
the  face  of  the  instrument  or  by  indorsement  that  he  has  no  de^ 
fenses^  or  has  signed  a  separate  instrument,  usually  under  seal, 
"  that  he  has  no  defenses  in  law  or  in  equity  **  to  the  chose,  he 
is  forever  after  estopped  from  setting  up  such  defense  against  an 
action  by  a  bona  fide  pledgee  of  such  chose,*  or  b)'  those  who  in 
good  faith  and  for  value  claim  through  him.^ 

So  where  the  owner  of  a  non-negotiable  chose  in  action  volun- 
tarily intrusts  the  indicia  of  title,  by  delivery  or  indorsement  if 
required,  to  another,  a  bona  fide  pledgee  for  value  who  took 
the  chose  from  the  pledgor  trusting  to  his  apparent  owner- 
ship, gets  a  good  title  against  the  original  owner,  wno,  by  his  own 
'  act,  is  estopped  from  setting  up  his  title.^ 

soil,  89  N.  Y.  518;  Hopkins  v,  Beebe,  erally  against    the  debtor.      National 

a6  Pa.  St  85;  Hull  t;.  Jackson,  20  Pick.  .Exch.  Bank  v.   McLoon,   73  Me.  498. 

(Mass.)  197;  Christmas  v,  Griswold,  8  But  not  when  the   municipality  is 

Ohio  St.  558 ;  Field  v.  Megaw,  L.  R.,  4  the  debtor.      Mandeville'r.   Welch,  5 

C.  P.  660;  Malcolm  v,  Scott,  3   Hare  Wheat.  (U.  S.)  277;  Jermyn  v.  Moffitt, 

46.  75  Pa.  St.  399. 

1.  Dowellt^  Cardwell,  4  Sawy.  (U.  Though  the  fund  is  only  potentially 

S.)  217;  Bradlej  v.  Root,  5  Paige  (N.  in  existence  and  its  amount  undefined, 

Y.)  632;  Fairbanks  v.  Sargent,  117  N.  a  part  of  it  may  be  equitably  assigned. 

Y.  320;  National   Exch.  Bank  v.  Mc-  Wellsburg  Bank  v,  Kimberlands,   16 

Loon,  73  Me.  498;  Philadelphia's  Ap-  W.  Va.  555. 

peal,  86  Pa.  St.  76;  Superintendent  etc.  S.  Payne  t\  Burnham,  62  N.   Y.  69; 

of  Public  Schools  r.  Heath,  15   K.  J*  Smyth  v,  Munroe,  84  N.  Y.  354. 


y.   T#    Smyth  v,  Munroe,  84  N.  Y.  354. 

t.  6;        4.  Weyh  v.  Boy  Ian,  85  N.    Y.   394; 

626;     Ryall  V,  Rowles,  W.  &  T.  L.  Cas.,  L.  2, 


Eq.'  23;  Claflin   v,   Kimball,  52  Vt. 
Whitney    v.    Cowan,    55    Miss.    626; 

Etheridge  v.  Vemoy,  74  N.  Car.  800 ;  p.  2, 1673. 

Daniels    v,    Menihard,    53    Ga.    359;  6.  Ash  ton's  Appeal,  73  Pa.  St.  153. 

Wellsburg    Bank  v.  Kimberlands,  16  6.  Cowdrey  v,  Vanderburgh,  loi  U. 

W.  Va.  555;  Wood  V.  Wallace,  24  Ind.  S.  572;   Moore  r.  Metropolitan   Nat. 

226;  Lapping  v.  Duffjr,  47   Ind.    51 ;  Bank,  55  N.  Y.  41 ;  NcNeil  x\  Tenth 

Christiew.  Sawycr,44N.H.398;Thomp-  Nat.  Bank,  46  N.   Y.    325;    Davis  v. 

son  V.  Simpson,  L.  R.,  5  Ch.  659;   Bx  Bechstein,  69  N.  Y.  442 ;  Combes  v, 

parte  South,  3  Swanst.  392 ;  Bx  parte  Chandler,     33  '  Ohio    St.    178 ;    Horn 

Hall,  10  L.  R.,  5   Ch.   D.   786;   Ad-  v.      Cole,      51      N.    H.      287;     Mer- 

dison  V.  Cox,  8  L.  R.,  5  Ch.  659.  chants'      Bank       v.       Phoenix      etc. 

a.  Welch   V.  Mandetille,  i   Wheat.  Co.,  L.  R.,  5  Ch.  D.  217;  Goodwin  v. 

(U-    S.)   233;   Tripp   V,  Brownell,   12  Robarts,  L.  R.,  10  Ex.  76;  Herrick  v. 

Cash.  (Mass.)  376;  Palmer  v.  Merrill,  Attwood,    25    Beav.    205;    Briggs    v. 

6  Cush.  (Mass.)  282;  Bullard  r*.  Ran-  Tones,  L.  R.,   10  Eq.  92;    Vickers    v. 

dall,   X   Gray  (Mass.)  605;  Gibson   r.  Hertz,  L.  R.,  2    Sc.    App.  1x3;    The 

Cooke,  20  Pick.   (Mass.)   15 ;  Tierman  Marie  Joseph,  L.  R.,  i  Pr.  C.  219. 

V,    Jackson,    5  Vt    580;  Stanbery  v.  Where  the  owner  of  a  letter  of  credit 

Smythe,  13  Ohio  St.  495;  Creighton  v,  indorses  it  in  blank  and  hands  it  to  an- 

Hyde  Park,  6  III.  App.   273;    Robbins  other,  who  pledges  It  to   a  bona  fide 

v.  Bacon,  3  Me.  346.  holder  for  value,  the  latter  gets  a  good 

The  assignment   should  be    drawn  title   against  the  owner.     Weirick   v. 

aipiidst  a  particular  fund  and  not  gen-  Mahoning  Co.  Bank,  16  Ohio  St  296* 
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If  the  pledgee,  either  by  the  terms  of  the  instrument  or  in  any 
other  way,  has  notice  of  outstanding  equities,  he  is  bound  by 

The  presumption  is  that  the  pledgee  is  bona  fid^  and  paid  a 
valuable  consideration  for  the  pledge.* 

b.  Notice  to  Debtor.— It  is  not  necessary  for  the  pledgee  of 
a  chose  in  action  to  notify  the  debtor  of  the  pledge  to  protect  the 
pledgee  from  the  debtor's  creditors  of  subsequent  assignees  of  the 
same  collateral,*  but  notice  should  be  given  to  the  debtor  to  keep 
him  from  binding  the  pledgee  by  making  payments  to  the 
pledgor.* 

So   under   the    same    circunwUncci  a.  Stone  v.  Brown,  54  Tex.  330. 

where  the  owner  indorsed  In  blank  a  8.  Belden  v.  Meeker,  47  N.  Y.  311; 

'    non-neeotiable  deposit  certificate.     In-  Tallman  v.  Hoey,  89  N.  Y.  537. 

ternational  Bank  v.   German  Bank,  71  4.  U.   S.  v.  Vaughan,   3  Binn.  (Pa^| 

j^Q  j3«  304;  Greentree  v.  Rosenatock,  61  N.  Y. 

If   9:' cestui   que    trust    clothes  the  583;  Muir  v.   Schenck,  3    Hill  (N.  Y.) 

trustee  with  the  indicia  of  title,    he  is  a|8;  Williams  v.  IngersoU,  89  N  Y. 

estopped  from  denying  the  title  of  the  518;  Freund  v.  Importers  etc.  Bank,  76 

bona  fide  pledgee  for  value.     Dillaye  v.  N.  Y.  353;    Kingman  v.  Perkins,  105 

Commercial  Bank,  51  N.  Y.  345.  Mass.    ui;   Thajrer   v.    Daniels,  113 

The  owner  cannot  set   up  his  own  Mass.  M9;    Richards  v,  bmith,  9  Ury 

infirmity  of  title  against  the  pledgee.  (Mass.)  315;  Dix  v.  Cobb,  4  Mass.  508; 

Clarke  V.  Roberts,  25   Hun  (N.  Y.)  86.  Martin  v.  Potter,  11  Gray   (Mass.)  37; 

Though  the  pledgor  had  induced  the  Stevens  v.  Stevens,  x  Ashm.  (Pa.)  190. 

owner  to  give  himtthe  indicia  of  title,  The  pledgee  is  protected  against  cred- 

as  long  as  the  owner  did  so  voluntarily  itors  although   the   assignment  is  by 

the  effect  is  the   same.     Kingsford  v.  bare  delivery  only.     Norton  v,  PiscaU- 

Merrv,ii  Ex.  577.  qua   F.    8u  M.  Ins.  Co.,  11 1  Mass.  532; 

The  presumption  of  title  is  in  favor  of  Thayer  w.  Daniels,  1 13  Mass.  129;  Taft 

the  pledgee.    Baldwin  v,  Ely,  9  How.  v.  Bowker,  133  Mass.  277. 

(U.S.)  580.  The  pledgee  of  the  chose  who  receives 

Where    thf  non-negotiable  chose  in  the  documents  of  title  without  notifying 

action  was  a  mere   statement  of  an  ac-  the  debtor,  is  preferred  to  a  subseouent 

count  of  work  done,   made  out   by  an  innocent    pledgee   of   the  same  chose, 

officer  of  the  city,  with  no  promises  to  Muir  v,  Schenck,  3  Hill    (N.  Y.)  228. 

pay,  its  transfer  in  pledge  gives  no  title  But  where  the  pledgee  did  not  receive 

under  estoppel  to  the  pledgee.    But  if  the   documents   of    title,  although  the 

the  pledgor  indorsed  it  in    blank   and  debtor    was    notified,    the    subsequent 

the  pledgee  wrote  an  absolute  assign-  pledgee  who  did  get  the  documents  and 

ment  over  it  and  then  transferred  it  for  assignment  was  preferred.     Spencer  v. 

value  to  an  innocent  holder,  the  latter  Clarke,  L.  R.,  9  Ch.  D.  137. 

»      got  a  good  title  against  the  true  owner.  In  England^  the  rule  in  the  text  is 

Cowdrev  v.  Vanderburgh,   loi    U.  S.  now  followed.     Robinson  v,  Ncsbitt,  L. 

j-ya.        '  R.,  3  C.  P.  264;  Pickering  v.  Ilfrasombe 

*    1*.  Swan  V.  Produce  Bank,  2i.Hun  R.  Co.,  L.  R.,  3C.  P.  235,  Kindcrlcy  v. 

(N.  Y.)  277;  Dewev  v.  Bowman,  8  Cal.  Jervis,  23  Beav.  1;  Beavan  v,  Oxford,  6 

14s;    Brewster    t;.  *  Galloway,   4     Lea  De  G.  M.  &   G.  492;   though  foraierly 

(Tenn.)   558;  Heritage   v.   Hedges,  72  of  two  assignees  of  the  same  chose,  that 

Ind.  247.  one  was  protected  who  first  notified  the 

Where  an  agent  pledged  a  judgment  debtor.    Foster  v.  Blackstone,  i  M.  & 

for  his  own  debt,   signing  the  principal  K.  297;  Watts  v.  Porter,  3  E.  &  B.  743? 

note    "as    agent    and     attorney,"   the  Loveridge    v.    Cooper,     3    Russ.  60; 

pledgee  was   put  upon    his  guard  and  Deasle  v.  Hall,  3  Russ.  i ;  Meux  v,  BcU, 

chargeable  with  knowledge  of  what  he  i  Hare  73;  Mangles  v.  Dixon,  McG.  Dr. 

could    have     found     out    by    inquiry.  437.                                         .     «     „  v 

Wickham  v.  Morehouse.  16  Fed.  Rep.  5:  Williams  t;.  IngertoU,  89  N.  Y. 

334.                                                      -  5»8. 
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Where  there  has  been  assigned  to  the  pledgee  a  potential  inter- 
est in  funds  in  the  hands  of  a  debtor,  trustee  or  third  person, 
which  consignment  is  evidenced  by  an  independent  instrument, 
the  pledgee  should  immediately  notify  such  debtor,  trustee  or 
third  person  of  the  assignment ;  for  if  he  does  not,  a  subsequent 
assignee  in  good  faith  of  the  same  interest  who  does  not  notify 
the  holder  of  the  fund  of  his  assignment  will  get  a  better  title  to 
the  fund  than  the  first  pledgee.'  • 

If  after  being  notified  of  the  pledge  of  the  chose,  the  debtor  or 
a  trustee  of  equitable  funds  makes  any  compromise,  arrangement 
or  settlement  with  the  assignor  or  others  without  the  consent  of 
the  pledgee,  all  such  transactions  are  void  and  form  no  defense 
to  an  action  by  the  pledgee  * 

6.  Sightly  Liabilities,  and  Bemedies  of  Pledgee' — a.  Duty  to  Col- 
lect.— It  is  the  duty  of  the  pledgee  of  non-negotiable  chbses  in 
action  to  use  reasonable  care  and  diligence  in  their  collection.* 
Where  it  is  actually  proved  that  the  security  is  lost  by  the  failure 
of  the  pledgee*to  use  due  diligence  in  collection,  he  will  be  liable 
for  its  face  value  ^ 

b.  Power  to  Sell. — The  pledgee  has  no  implied  power  to  sell 
the  security  before  default,  but  after  default  he  may,  on  demand- 
ing payment,  and  giving  notice  of  the  time  and  place  of  sale.®  If, 
the  pledgee  has  a  power  of  sale  he  may  or  may  not,  as  he  pleases 

Between  an  assignee   of  a  chose  in  The  pledgee  of  a  case  should  collect 

action  and  the  debtor,  the  rights  of  the  the  rents.    Dewey  v.  Bowman,  8  Cal. 

parties  are  determined  bj  the  time  the  145. 

debtor  had  notice,  not  by   the  time  of  The  pledgee  of  a  part  interest  in  a 

the  assignment.     Miller  v,  Kreiter,  76  note  need  not  collect  it.    Smouse  v. 

Pa.  St.  78.  Bail,  1  Grant's  Cas.  (Pa.)  397. 

1.  Judson  V.  Corcoran,  17  How.  (U.  Where  a  judgment  was  assigned  as 

S.)6i2;  Moore  V.  Holcombe,  3  Leigh  collateral  with  a  power  of  sale  on  de- 

( Va.)  597 ;  Murray  v.  Lylbum,  2  Johns,  fault,  it  was  held  that  the  contract  of 

Ch.  (N.  Y.)  442.  pledge  being  written,  and  nothing  said 

Where  one  equitable  title  is  recorded,  about   collection,   the  pledgee    could 

a   subsequent    assignee    of   the    same  not  be  compelled  to  levy  until  his  debt 

equitable  title  is  chargeable  with  notice  was  due,   even  though   the  judgment 

of  the  record.    Tarbell  v.  West,  86  N.  debtor  failed  in  the   meantime.    The 

Y.  280;  Bentley   v.  Bates,  4  Y.  &  C.  pledgor    should     have    enforced  the 

X90.  judgment.      Bast  r.  First  Nat.   Bank, 

1.  Field  V,  Mayor  efc.  of'New  York,  101  U.  S.  93. 
7  N.  Y.  179;  Littlefield  v.  Story,  3  5.  Burrows  i^.  Bangs,  34  Mich.  304; 
Johns.  (N.  Y.)  426;  Morris  v,  Cheney,  Ward  v.  Morgan,  5  Sneed  (Tenn.)  79; 
51  111.451;  Carr  v.  Waugh,  28  III.  418;  Reeves  v.  Plough,  41  Ind.  204;  Wells- 
Andrews  V.  Becker,  1  Johns.  Cas.  (N.  burg  Bank  x\  Kimberlands,  16  W.  Va. 
Y.)  411;  Creighton  v.  Hyde  Park,  6  III.  5^5;  Williams  v.  Price,  i  Sim.  &  S. 
App.  272.  581 ;  Hanna  v,  Holton,  78  Pa.  St.  334; 

S.  The  rights   and    remedies  of   the  HoiTmanr.  Johnson,  i  Bland  (Md.)  103. 

pledgee    of   non- negotiable   choses    in  In  the  absence  of  fraud  or  gross  neg- 

action  are  In  general  those  of  a  pledgee  .ligence  the  loss  of  the  chose  by  failure 

of  corporeal   property,   and  here  only  of  the  pledgee  to    enforce   payment, 

those  peculiar  to  pledgees  of  this  clas'9  does    not    make  the    pledgee    liable, 

of  securities  will  be  touched  on.  Runals  v,  Harding,  83  111.  75. 

4.  Whittaker  v,  Charleston  Gas  Co.,  6.  Robinson  v.  Hurley,  1 1  Iowa  410; 

16  W.  Va.  717,  Dewey  v.  Bowman,  8  Cal.  145. 
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take  advantage  of  it.^    Where  the  pledgee  wrongfully  sells  the 
chose,  the  pledgor  can  only  regain  it  by  tendering  his  debt.* 

c.  Remedy  in  Equity. — A  court  of  equity  will  not  assist  a 
pledgee  of  a  non-negotiable  chose  in  action  in  enforcing  his  secu- 
rity, unless  the  remedy  at  law  is  inadequate.* 

At  common  law  the  pledgee  of  such  a  chose  was  compelled  on 
enforcing  it  in  law  to  sue  under  the  assignor's  name,  but  now, 
generally  by  code  pr  statute,  he  is  allowed  to  sue  in  his  own  name.^ 
The  pledgee,  though  he  has  security  may  sue  on  the  debt  secured.* 

d.  Amount  of  Recovery. — The  pledgee  of  non-negotiable 
choses  in  action  is  entitled  to  recover  the  full  face  value  of  the 
security  holding  the  surplus  for  the  pledgor.*  His  actual  recov- 
ery is  limited  to  the  amount  of  his  debt  with  interest  and  proper 
charges.' 

1.  Robinson  9.  Hurley,  XI  Iowa  410.  A    deposit    of   deeds    as  collateral 

S.  Talty  V,  Freedman's  Sav.  etc.  Co.,  security  for  a  debt  does  not  create 

93  U.  S.  321 ;  Donald  v.  Suckling,  L.  such  a  lien  on  the  land  as  can  be  fore- 

K.,  I  Qf^^B.  585  x  Johnson  v.  Stear,  15  C.  closed  by  law.     A  bill   in   equity  will 

B.,  nTs.  330;  Halliday  v.  Holgate,   L.  lie  to  compel  the  contract  and  subject 

R.,  3  Eq.  399.  the  land  to  sale,  to  apply  the  proceeds 

3.  Thayer  v.  Daniels,  113  Mass.  139.  to  payment  of  the   debt.      English  v. 

Equity  will  decree  a  foreclosure  and  McElroy,  63  Ga.  4x3. 

sale  where  necessary.      Robinson    v.  4.  Welch  v,   Mandeville,   i  Wheat 

Hurley,  11  Iowa  aio.  (U.  S.)  236;  Whitteker   v,  Charleston 

The  fact  that  tne  chose  is  an  equita-  Gas  Co.,  16    W.    Va.    717;    Brice  v, 

ble  interest  will  not  insure  the  inter-  Bannister,  L.    R.,  3    C^    B.   D.    569; 

ference  of    a  court  of  equity.    New  Brown   v.   Bateman,   L.  R.,  6  Q.  B. 

York  Guaranty  etc.  Co.  v,  Memphis  D.  373 ;  Field  v.  Megaw,  L.  R.,^4  %,  B. 

Water  Co.,  107  U.  S.  305.  D.  610. 

Where  there  is  no  right  to  have  a  Where,    by    assignment,    the  legal 

sale  of  the  security,  equity  will   not  title  vests  in  the  pledgee,  he  can  sue  in 

order  one.    Whitteker  v,  Charleston  his  own   name.      Creighton  v,  Hjde 

Gras  Co.,  16  W.  Va.  717.  Park,  6  111.  App.  374;  People  v^  John- 

Where  an  insurance  policy  was  as-  son,  100  111.  537. 

signed  to  secure  a  debt  three  times  its  The     assignor  of   a  non-negotiable 

face  value  and  pledgor  dying,  no  ad-  chose  in  action  surreptitiously  having 

ministrators  of    his  estate  were   ap-  a  suit  brought  in  his  name  dismissed, 

pointed,  and  on  this  account  the  insur-  and  the  assignee  suing  again  on  the 

ance  company  refused  to  pay  over  the  same  chose,  it  was  held  that  the  first 

money  to  the  pledgee,  equity  compelled  suit  was    not   a    bar    to    the   second. 

it  to  do  so.    Curtius  v.  Caledonia  Ins.  Welch    t/.  Mandeville,  i  Wheat  (U. 

Co.,  L.  R.,  19  Ch.  D.  534;  Crossley  v.  S.)  336. 

Glasgow  Ins.  Co.,  L.  R.,  4  Ch.  D.  431.  6.  Reeves  v.    Plough,  41   Ind.  304; 

Where  the  amount  of  the  mortgage  Burrows  v.  Bangs,  34  Mich.  304. 

debt  was  greater  than  the  policy  money,  6.  Where  the  security  is  a  life  insar- 

equity  would  not  interfere.    Webster  v.  ance  policy  in  the  name  of  the  wife  and 

British  Empire  Ins.  Co.,  L.  R.,  15  Ch.  on  the  pledgor's  death  the  pledgee  col- 

D.  169.  lects  the  face   value,  the  widow  of  the 

Where  the  pledgee  desires  to  en-  pledgor  is  entitled  to  the  surplus  over 
force  a  judgment  obtained  on  a  debt,  the  debt  secured.  Grenville  v.  Craw- 
assigned  as  security,  equity  will  not  ford.  13  Ga.  355;  King  v.  Van  Vleck, 
compel  him  to  resort  first  to  other  se-  40  Hun  (N.  Y.)  68. 
curities  not  shown  to  be  more  valu-  T.  Baldwin  v.  Ely,  9  How.  (U.  S.) 
able  than  the  balance  of  the  debt  se-  c8o;  International  Bank  v.  German 
cured  over  the  amount  of  the  Judg-  Bank.  71  Mo.  183;  Orr  v.  Churchill, 
ment.     Batesville  Inst  v.  Kauffman,  i  H.  Bl.  333. 

x8  Wall.  (U.  S.)  151.  Where  the  pledgor  became  insolvent, 
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e.  Duty  to  Return  Collateral. — On  payment  or  tender* 
of  the  debt  secured  the  pledgor  of  a  non-negotiable  chose  in  action 
is  entitled  to  receive  back  the  security,  or  in  lieu  thereof  the  sums 
collected  thereon.*  There  is  no  presumption  that  the  pledgee 
took  the  security  in  payment  instead' of  as  security.' 

6.  Vote  and  Mortgage — a.  In  General. — A  negotiable  note  and 
mortgage  may  be  pledged,  and,  in  that  case,  the  note  has  all  the 
characteristics  of  ordinary  commercial  paper,  the  pledgee  having 
the  mortgage  as  additional  security.^ 

The  pledgee  of  a  note  and  mortgage  is  as  to  the  note  a  bona, 
fide  indorsee  for  value  in  the  usual  course  of  business,  and  his 
position  in  regard  to  the*  mortgage  is  determined  by  the  rules 

the    pledgee    ytttg^   allowed  to  put  in  a  kept  an  insurance  policy,  the  pledgor  had 

claim  for  the    unpaid    portion    of   his  had  no  claim  for  subsequently  returned 

debt.  premiums.      Merrifield    v.  Baker,     ii 

In  re  Kit  Hill  Tunnel  Co.,  L.  R.,  i6  Allen  (Mass.)  43. 

Ch.  D.  590.    In  another  case  he  was  4.  Swifl  v.  Smith,   loa   U.  S.  442; 

allowed  to  prove  his  costs  in  litigation  Sawjer  v.  Prickett,  19  Wall.    (U.  d.> 

also.    Bx  farte  Carr,  L.  R.,  11  Ch.  D.  147;  Union  Nat.  Bank  v,  Matthews,  ^ 

62.  U.  S.  621 ;  Smith  v.  Burgess,  133  Mass. 

Where  a  fund  was  deposited  as  col-  5x1;    Stevens  v.   Dedham   Sav.    Inst., 

lateral  for  the   performance  of  certain  129  Mass.  547;  Foley  v.  Rose,  123  Mass. 

contracts,  on  the  breach  the  pledge  was  557;  Strone  v,  Jackson,  123  Mass.  60; 

allowed  to  receive  from  the  fund  enough  6lunt  v.  Morris,  123  ,Mass.  55;   Morris 

to  paj  the  balance  of  his  debt  not  liqui-  v.  Bacon,  123  Mass.  58;   International 

dated  by  other  securities.    Kidd  v,  Mc-  Bank  v.  Jenkins^  104  111.  143;   Zimple- 

Cormick,  83  N.  Y.  391.  man  v,  Veeder,  98  111.  613;  Tooke  v. 

Where  a  lease  was  assigned  as  col-  Newman,  7^  111.  215;  Miller  v,  Larned, 

lateral  with  the  privilege  of  renewal,  103    111.    502;    Lowenthal  v,   McCor- 

the  pledgee  was  allowed  to  collect  the  mick,    xoi     111.  I43«     Worcester    Nat. 

rents,   which    had    been    subsequently  Bank     v.    Cheeney,     87      111.      602 ; 

pledged  to  another,  until  his  debt  was  Brown     v,    Tyler,    8    Gray     (Mass.) 

paid.     Storey  v.  Dutton,  46  Mich.  539.  135;  Montague  r.  Boston  etc.  R.  Co., 

Where  a  policy  of   insurance    was  124  Mass.  242;  Fletcher  v.  Dickinson,  7 

payable  to  "assigns'*  the  pledgee  was  Allen  TMass.)  23;  Briggs  v.  Rice,  130 

required  to  pay  over  to  the  specialty  Mass.  50;  Wright  v.  Ross,  36  Cal.  414; 

creditors,  the  surplus  recovered  by  him.  Bell  v.  Simpson,  75  Mo.  485;  Morris  v. 

Talbot  V.   Frere,   L.  R.,  9  Ch.  D.  568;  White,  28  La.   Ann.  855;   Richardson 

En  f  arte  Bank,  L.  R.,  14  Eq>  507;   In  v,  Mann,  jfi  La.  Ann.  1060;    Logan  v, 

re  Haselpot's  Estate,  L.  R.,  13  Eq.  327.  Smith,  62  Mo.  455;    Clasey  v.  Sigg,  51 

1.    Haskins  V.  Kelly,  X  Robt.  (N.V.)  Iowa  ^71;  Preston   v.  Case,  42  Iowa 

160.  549;  McCrum   v,  Cosby,  11  Kan.  464; 

a.  White  V.  British  Empire  Ins.  Co.,  Lewis  v.  Kirk,  28  Kan.  497;  Wells  v, 

L.  R.,  7  Eq.  374.  Wells,  53  Vt.  i ;  George  v.  Woodward, 

Where  an  insurance  policy  was  given  40  Vt.  072;  Whitin  r.  Paul,  13  R.  I.  40; 

as  security  for  a  bond  and  mortgage  Potts  v.  Black  well,  4  Jones*  Eq.   (N. 

the  pledgor  was  entitled  to  ireceive  back  Car.)  58;   Walker  v.   Kee,   14  S.  Car. 

the  policy  until  the  bond  is  paid,  though  142;    Gibson    v,   Milne,    i    Nev.   526; 

the  mortgage  may  have  been  released.  Levy  v.  Ford,  41  La.  Ann.  873. 

Hallis  t'.  Ins.  Co.,  12  Phila.  (Pa.)  331.  Ai\er    the  note    and   mortgage    has 

S.  West  V,  Carolina  Ins.  Co.,  31  Ark.  once  been    pledged    and   redeemed  it 

476;  Scott  V,  LifTord,  Campb.  246.  may  be  reissued  for  the  same  purpose. 

Where  real  estate  was  conveyed   as  Levy  v.  Ford,  41  La.  Ann.  873. 

collateral  security  for  the  payment  of  A  debtor  may   execute  and  deliver 

a  judgment,  it  was   not  a  satisfaction,  his  own  note  and  mortgage  in  pledge  to 

DeCIerq  v,  Jackson,  103  111.  658.  secure  a  debt  but  to   make  it  a  good 

Where  by  agreement  of  the   parties,  pledge  there  must   be   a  debt  separate 

the  pledgee  in  satisfaction  of  his  debt,  from  that  which  is  the  consideration  of 
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governing  the  negotiability  of  a  bond  when  transferred  with  a 
negotiable  note  to  a  purchaser  for  value.* 

The  broad  rule  of  the  Federal  courts,  followed  by  the  courts  of 
some  States,  is  that  the  assignee  of  a  note  and  mortgage  takes 
the  mortgage  as  he  takes  the  note — free  from  the  objections  to 
which  it  was  liable  in  the  hands  of  the  mortgagee.^  This  has 
been  specifically  held  in  regard  to  a  bona  fide  pledgee  for  value 
of  the  note  and  mortgage,' 

The  restricted  rule,  as  followed  ip  Illinois  and  some  other  States, 
makes  the  position  of  a  bona  fide  pledgee  for  value  depend  on 
what  remedy  he  follows  on  default.  If  he  tries  to  enforce  the 
note  he  is  protected  from  all  prior  equities,  but  if  he  seeks  to  re- 
cover on  the  mortgage  he  does  so  subject  to  equities.*  In  all 
courts,  if,  for  any  reason,  the  pledgee  is  not  a  bona  fide  holder  of 
the  note,  so  letting  in  the  equities,  the  mortgage  is  held  in  the 
same' way.*  A  negotiable  note  and  mortgage  may  be  pledged 
without  any  written  assignment,  although  properly  a  written  as- 
signment should  be  made.^ 

the  note   and    mortgage.     Harding  v,  8.  Swift  v.    Smith,   102   U.  S.  442; 

Commercial  Loan  Co.,  84  111.  251.  Sawyer  v.   Prickctt,    ip    Wall.  (U.  S.) 

But  see  Atlantic  F.  &  M.  Ins.  Co.  v,  147;    Union   Nat,  BanK   v.   Matthewt, 

Boies,  6  Duer  (N.  Y.)  583.  98  U.  S.  621;  Kenicott  v,   Wajne  Co^ 

1.  Michigan  Bank  v,  Eldred,  9  Wall.  16  Wall.  (U.  S.)  452;  George  v.  Wood- 

(U.  S.)  544;    Morris    v.    Bacon,    123  ward,  40  Vt  672;  Lane  v.  Sleeper,  18 

Mass.  58;   Chicopee   Bank  v.  Chapin,  N.  H.  209;  Power  v,   McElvj,  47Cal. 

8  Met.  (Mass.)  40;  Palmer  v,  Yates,  3  154. 

Sandf.  (N.  Y.)  137;  Blanchard  v.  4.  Olds  v,  Cummings,  31  III  x88; 
Stevens,  x  Cush.  (Mass.)  162;  Stoddard  Mclntire  v.  Yates,  104  lU.  491;  Union 
t^.  Kimball,  6  Cush.  (Mass.)  469;  At-  Cent.  L.  Ins.  Co.  v.  Curtis,  35  Ohio  St 
kinson  v.  Brooks,  26  Vt.  569.  343;  Johnson  t;.  Carpenter,  7  Minn. 
S.  See  Colebrooke  on  Collateral  Se-  177;  Blumenthal  v.  Jassoy,  29  Minn.  177. 
curities,  §(  161 -174  and  cases  cited;  6.  Pierce  v.  Kibbee,  51  Vl  559;  But- 
Carpenter  v,  Logan,  16  Wall.  (U.  S.)  ler  v,  Slocomb,  53  La.  Ann.  170; 
271;  Preston  r.  Case,  42  Iowa  549;  Wanzer  v.  Carj,  76  N.  Y.  526. 
Webb  V,  Haselton,  4  Neb.  308;  Gabbert  So  where  the  note  and  mortgage  re- 
V,  Schwartz,  69  Ind.  450;  Murray  t;.  quiring  indorsement  for  a  valid  trans- 
Jones,  50  Ga.  109;  Paige  v.  Chapman,  fer  was  passed  to  the  pledgee  unindorsed 
58  N.  H.  334;  Dutton  V,  Ives,  ^  Mich,  the  equities  were  let  in  on  both  the 
515;  Judge  V,  Vogel,  38  Midi.  566;  Hurt  note  and  the  mortgage.  Smith  v.  Bur- 
V.  Wilson,  38  Cal.  263;  Onf  v.  McKee,  gess,  133  Mass.  cii;  Blunt  «.  Norris, 
c  Cal.  516;  Duncan  v,  Louisville,  14  123  ^^ss.  55;  McCrum  v.  Coabj,  11 
Bush  (K7.)  38^;  Lewis  v.  Kirk,  28  Kan.  Kan.  464. 

f97;    McCrum  v,  Cosbjr,   xi  Kan.  46^;  So  where  thej  were  transferred  after 

^ogan  V.  Smith,  62    Mo.  455;   Goodfei-  the  maturitv  of   the    note.    Folej   v. 

low   V.  Stillwell,  73   Mo.  17;  Potts,  t».  Smith,  6  Wall.  (U.  S.)  493. 

Blackwell,  4  Jones*  Eq.   (N.  Car.)   58;  6.  Crain  v«  Paine,  4  Cush.  (Mass.) 

Crane  V.  March,  4  Pick.    (Mass.)   131;  483. 

Taylor  v.   Page,  6  Allen   (Mass.)   86;  Where  the  note  and   mortgage  is  so 

Morris  v.  Bacon,  123  Mass.  58;  Walker  deliiTered,  the  pajee  of  the  note  may  sell 

V,  Kee,  14  S.  Car.  142;  Crofl  v,  Bunster,  it  subject  to  the  pledge  contract   Proc- 

9  Wis.  503;  Cornell  v  Hichens,  11  Wis.  tor  v.  BaldSvin,  82  Ind.  370. 

368;  Pierce  v.Faunce,  47  Me.  507;  Pal-  A  transfer  of  the    note  without  the 

mer  v.  Yates,  3  Sandf.  (N.  Y.)    137;  mortgage  securing  it  gives  the  pledgee 

Paige    V,    Chapman,    c8   N.    H.  33^;  the  benefit  of  the    mortgage  securitv* 

Tucker  v.  New  Hampshire  Nat  Bank,  Logan  v.  Smith,  62  Mo.  455;  Morris 

58  N.  H.  83.  etc.  Co.  t'.  Fisher,  9    N.  J.  £q.  667; 
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b.  Title   to    Misappropriated   Securities. — Where    the 

owner  of  a  note  and  mortgage  has  placed  them  in  the  hands  of 
another  with  the  proper  indorsement  and  assignment  to  make 
them  transferable,  a  subsequent  bona  y?d5f  pledgee  of  the  same,  for 
value,  though  such  pledge  be  unauthorized  and  a  misappropria^ 
tion  by  the  one  thus  intrusted  with  the  legal  title,  the  plec^ee 
will  be  protected.*  He  is,  however,  chargeable  with  notice  under 
the  same  circumstances  as  would  be  the  holder  of  ordinary  com- 
mercial paper.* 

c.  Enforcement  of  Security. — The  pledgee  of  a  note  and 
mortgage  is,  on  default,  allowed  to  recover  the  face  value  of  the 
security,  holding  the  surplus  for  those  holding  equities  therein.' 

LrOwenthal    v.    McCormick,    xoi     III.  of  the  debt  secured      Shaw  v,  Carpen- 

*43-  tcr,  54  Vt  155. 

A  transfer  of  a  negotiable  note  secured  S.  As  where  the  note  shows  on  its 

by   mortgage   with    an    agreement    to  lace  the  existence  of  a  trust.    Duncan 

assign  the  mortgage  when   found  car-  v.  Taudon,  15  Wall.  (U.S.)  175;  Shaw 

ries  the  mortgage  with  it  in  the  same  v,  Spencer,  100  Mass.  382 ;   Sturtevant 

manner  as  if  a  written  assignment  of  v,  Jaques,  14  Allen  (Mass.)  523 ;  Moni- 

the  mortgage  were  made  at   the  same  tor  Mut.  F.  Ins.   Co.    v.    Buffum,   1x5 

time,  and  it   the   written  assignment  is  Mass.  345 ;  Fisher  v.  Brown,  104  Mass. 

not  executed   until   after  the  note  has  261. 

become  due    this    will   not  affect  the  Where  the   writing  is  obscured  the 

rights   of  the  assignee    as  against  the  pledgee   must  take  pains  to  read  it. 

maker  of  the  note.    Bodv  v.  Jewsen,  33  Smith  V/ Burgess,  133  Mass.  511. 

Wis.  402.                          '  Where  a  note  and  mortgage  was  in- 

1.  Morris  v.  Bacon,  133  Mass.  58;  dorsed  over  bj  trustees  to  their  sue- 
Swift  r.  Smith,  102  U.  S.  442 ;  Miller  cessor  and  bj  him  pledged  without 
t'.  Larned,  103  111.  562.  authority,  the  pledgee,  though   ignor- 

Though  the  note  and  mortgage  were  ant  of  trust,  was  charged   with  notice 

obtained   from   the  owner  by  artifice  of  it    Turner  v,  Hoyle,  95  Mo.  337. 

and  pledged  by  the  defrauder  **with-  8.  Hurst  r.  Coley,  15  Fed.  Rep.  645; 

out  recourse,"  the  pledgee  for  value  Gibson  v.  Milne,  x  Nev.  526;  McCrum 

without  notic^  of  prior  equities  or  as-  v,  Cosby,  11  Kan.  464. 

signments    is    protected.      Blunt    v.  So  a  sub -pledgee  of  a  note  and  mort- 

Norris,  123' Mass.  55.  gage  collects  the  face  valu^  thereof  on 

A  fraudulent  release  of  the  mortgage  the  same  terms.    Miller  v.  Larned,  103 

by  the  mortgagee,  does  not  affect  the  III.  565;  Briggs  v.  Rice.  130  Mass.  50. 

title  of  the  bona  fide  pledgee.     Gibson  In  States  where  the  pledgee  in  en- 

V,  Milne,  i  Nev.  526.  forcing  t'he  mortgage  pledged  with  a 

The  sub-pledgee  of  a  note  and  mort-  note  u  subjected  to  defenses,  a  sub- 
gage  for  a  debt  larger  than  the  orig-  pledgee  of  the  note  and  mortgage  is 
inal  debtsecuredisa^i^ifayf^tf  purchas-  restncied  in  his  recovery  against  the 
er  to  the  extent  of  his  advances,  the  mortgagor  purchasers,  ^cina^e  and  for 
original  pledgor  having  to  suffer  for  value,  to  advances  made  by  him  to  lift 
his  misplaced  confidence.  Briggs  v.  the  first  debt.  Lowenthal  v.  Mc- 
Rice,  130  Mass.  50.  Cormick,  loi  III.  143. 

Where  a  note,  showing  on  its  face  If  the  pledgee  delivers  the  security 

that  it  was  secured  by  a  mortgage,  was  to  the  pledgor  to  collect  and  the  latter 

transferred  in  pledge,  the  pledgee  took  fails   to  account  for  or  return  it,  the 

it  subject  to  equities.    Strong  t*.  Jack-  pledgee  may  sue  the   pledgor  in  trover 

son,  123  Mass.  60,  and  recover   the  amount  of   his  loan. 

Though  the  note  and  mortgage  may  Hurst  f.  Coley,  15  Fed.  Rep.  645. 

be  void  between  the  original  parties  Where     note     and     mortgage    was 

for  usury  or  illegal  consideration  to  a  deposited  by  the  mortgagee  as  security 

homa  fide  pledgee  for  value,  they  will  for  a  debt,  any  payments  made  by  the 

be  supported.    Taylor  v.  Page,  6  Allen  mortgagor  to  the  mortgagee  are  held 

(Mass.)  86.    But  only  to  the  amount  by  the  latter  as  agent  of  the  pledgee. 
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A  sub-pledgee  of  a  note  and  mortgage  who  has  loaned 
thereon  less  than  the  original  debt,  although  the  pledgee's  whole 
interest  therein  is  assigned  as  security,  can  actually  recover  from 
the  mortgagor  only  the  amount  of  his  advances.^ 

\Vhere  the  pledgee  has  the  power  to  sell  the  security  he  may 
do  so,  but  absolute  good  faith  is  demanded  of  him.^ 

The  pledgee  is  entitled  to  foreclose  the  mortgage,  enter  and 
take  possession  of  the  premises.'  He  gets  in  that  case  an  abso- 
lute title  against  every  one  but  the  pledgor,^  and  as  to  him  the 

Newman  v.  Bank   of  Greenville,    66  Where  the  note  and  mortgage  were, 

Miss.  323.  under  a  power  of  sale,  sold  bj  the 

Where  a  note   secured  by    a  deed  pledgee  to  the  mortgagor  for  exacdy 

of  trust  was  given   as  collateral   and  the  amount  of  the  debt  secured,  the 

the    note    was  satisfied,  the    pledgee  pledTOr  was  allowed  to  foreclose  and 

could   not    hold  the  trust  deed  as  se-  sell  tne  land  crediting  the  mortgagor 

curitj   for  the  pledgor's    indebtedness,  with  the  amount  of  the  loan.    Zimple- 

Newman    v.   Bank    of   Greenville,  66  man  v,  Veeder,  98  111.  613. 

Miss.  333.  Where  the  pledgee  himself  purchased 

Under    Lomisiiima   Code,  art.  3170,  the  note  and  mortgage  at  the  sale  and 

authorizing  the  pledgee  of  a  note  to  again  resold  them  for   a  higher  sum, 

"take  measures  to  recover  it,*'  if  it  be  he  was  chargeable'  with  a  sum  that 

secured  by  mortgage,  he  can  enforce  would  bujr  them  back  again,  though 

the  collection  by  executory,  as  well  as  that  exceeded   what  he   received  for 

by  ordinal^   process;  and  this  without  them.     Richardson  v,  Mann,  30  La. 

consent  of  the  pledgor.    Chaffe  i\  Du  Anif.  1060. 

Bose,  36  La.  Ann.  257.  A  creditor  who  holds  a  note  secured 

The  pledgee  of  negotiable  corporate  by  mortgage,  as  collateral  security  for 

bonds  secured  by   mortgage  is  entitled  his  debt,  has  no  right  to  sell  such  se- 

to    a     proportionate     part     of       the  curity  for  less  than  its  value,  knowing 

security.  On  foreclosure  of  the  mortgage  that  the  purchaser  buys  it  with  intent 

he  is  allowed  to  claim  the  face  value  of  to  cancel  it     Fletcher  v.  Dickinson,  7 

the  bonds  to  determine  the  proportion  Allen  (Mass.)  23. 

that  shall  come  to  him,  but  to  receive  The  pledgee  of  a  note  and  mortgage 

only  the  amount  of  his  debt.     Lehman  deposited  them  in  a  bank,  where  they 

V.  Tahassee   Mfg.  Co.,   64   Ala.  567;  were  seized  by  the  sheriff  and  sold  on 

Duncomb  v.  New  York  etc.  R.  Co.,  04  execution  against  the   pledgor,    ffefd 

N.  Y.  190.  that  the  pledgee  could  purchase  with- 

1.  Draper  v,  Saxton,  118  Mass.  429.  out  becoming  a  trustee  purchasing  at 
Under  the  circumstances  in  the  text,  his  own  sale.  Clark  v.  Holland,  72 
where  the  mortgagor  became  insol-  Iowa  34. 

vent  the  sub-pledgee  was  allowed   to  3.  Brown  v,  Tyler,  8  Gray  (Mass.) 

put  in  a  claim  for  the  face  of  the  note  135. 

and  mortgage  but  to  recover  only  the  4.  Dalton  v.   Smith,  86  N.  Y.  176; 

amount  of  his  advances.  In  re  Burrill,  Stevens  v,   Dedham    Sav.    Inst,   129 

L.  R.,  7  Eq.  379.  Mass.  547;  Montague  v.  Boston  etc.  Co., 

Where  the  pledgee  of  a  note  and  124  Mass.  242. 
mortgage  given  to  secure  another  note  When  the  land  has  remained  in  the 
sold  the  latter  note  and  re-pledged  the  possession  of  the  pledgee  and  his  as- 
note  and  mortgage  as  security  therefor,  signs  for  twenty  years,  equity  will  hesi- 
the  sub-pledgee  holds  the  note  and  tate  to  interfere.  Ayres  v.  Waite,  10 
mortgage  in  trust  for  the  original  Cush.  (Mass.)  72. 
pledgor  subject  to  the  payment  of  the  Where,  after  selling  the  land,  the  sur- 
note  secured,  and  he  has  the  right  to  re-  plus  over  the  debt  secured  remains  in 
alize  on  the  note  and  mortgage,  without  the  pledgee's  hands,  theStatute  of  Limit- 
proving  his  claim  against  the  original  ations  begins  to  run  against  the  pledgor 
pledgor.  Williams  v,  Lumpkin,  74  from  the  time  the  land  was  turned  into 
Tex.  601.  money.      Brown    t^.    Tyler,   8  Gray 

2.  Zimpleman  v.  Veeder,  98  111.  6x3.  ( Mass.)  135. 
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pledgee  holds  the  land  in  pledge  in  place  of  the  note  and  mort- 
gage,^ not  as  payment  of  his  debt.^  He  should  as  trustee  of  the 
pledgor  convert  the  land  into  money  as  soon  as  possible,'  or  if 
the  pledgor  sooner  pays  the  debt  secured,  turn  over  to  him  the 
property.* 

7.  Bond  and  Mortgage. — A  bond  and  mortgage  may  be  given  as 
collateral  security,  and  a  bona  fide  pledgee  for  value  has  the  same 
rights  and  is  subject  to  the  same  equities  as  is  a  purchaser.^ 
But  the  pledgor  holds  the  general  property  in  the  bond  and 
mortgage,  the  pledgee  having  a  special  property  for  his  ad- 
vances.® 

The  bona  fide  pledgee  for  value  of  a  bond  and  6iortgage  is  not 
bound  by  secret  equities  between  the  original  parties.'' 

Nor  is  he  bound  by  a  fraudulent  release  executed  by  the  mort- 
gagee to  the  mortgagor.^ 


1.  Dal  ton  V,  Smith,  86  N.  Y.  176;    notice  or  not    Bush  v,  Lathrop,  32  N. 
oy\.  V,  Martense,  16  N.  Y.  331;  Slec    Y.  535. 
V.  Manhattan  Co.,  i  Paige  (N.  Y.)  53;        When    a  bond    and  mortgage    was 


H€)j't  V,  Martense,  16  N.  Y.  331;  Slee    Y.  535. 

".  Y.)  53 
Henry  v.  Davis,  7  Johns.  Ch.  (N.  Y.)     pledged  and  then  sub-pledged  the  latter 


40;  Montague  v,  Boston  etc.  R.  Co.,  134  transaction   being  only  equitable,  and 

Mass.  342;   Brown  v,  Tjrler,  8-  Graj  the  mortgagor  paid   the  nrst  pledgee's 

(Mass.)  X35;  Clapp  v,  Shepard,  3  Met.  debt  and  took  possession  of  the  bond  and 

(Mass.)    137;   Rice  v,   Dillingham,  73  mortgage,  on  a  suit  hy  the  sub-pledgee 

Me.  59.  to  enforce  his  claim,  the  mortgagor  was 

%.  Stevens  v,  Dedham  Sav.  Inst.,  129  allowed  to  set  off  first  the  amount  of 

Mass.  547.  the  debt  of  the  first  pledgee,  though  the 

S.  Brown  v,  Tyler,  8  Gray  (Mass.)  sub- pledgee  had  no  actual  notice  of  the 

135.  first  pledge.    Kamena  v,  Huelbig,  23 

4.  Dalton   v.   Smith,  86  N.  Y.  176;  N.J.  Eq.  78. 

Stevens  v,   Dedham    Sav.    Inst,    139  6.  O'Dougherty  v.  Remington  Paper 

Mass.   547;  Montague  v.  Boston  etc.  R.  Co.,  81  N.  Y.  490. 

Co.,  134  Mass.  343.  T.  Greene  v,   Warnick,  64  N.  Y.  330; 

5.  Campbell  v.  Parker,  9  Bosw.  (N.  Dillage  v.  Commercial  Bank,  51  N.  Y. 
Y.)  323;  Haskins  v.  Kelly,  i  Robt.  (N.  345;  First  Nat.  Bank  v.  Stiles,  33  Hun 
Y.)  160;   Carr  v,  Carr,   53  N.  Y.  351;  ^N.  Y.)  339. 

Clark   V.   Henry,  3  Cow.  (N.  Y.)  334;  When  the  wife  of  one  of  the  parties 

Sice  V.  Manhattan  Co.,  i  Paige  (N.  Y.)  of  a  firm  loaned    her    husband  a  bond 

48;  Rice  V.  Dillingham,  73  Me.  59.  and  mortgage  to  be  pledged  for  a  firm 

Where  a  bond   and   mortgage  were  indebtedness,  the   pledgee  of  the  bond 

executed   but   never    delivered    to  the  and   mortgage  was  not    bound  by  the 

mortgagee,  they  may  be  pledged  by  the  agreement  between  the  parties  that  the 

mortgagor,  but  they  get  their  validity  debt  should  be  paid  out  of  the  earnings 

from   that  moment,  and  the  pledgee  is  of  the  firm.     Ferdon  v.  Miller,  34  N.  J. 

subject  only  to  equities   arising  after  £q.  10. 

that  time.  Schaefer  v.  Reilly,  50  N.  Y.  Nor  will  the  pledgee  be  stopped  from 

61.  foreclosing  the    mortgage  by  the  fact 

Where  a  bond  and  mortgage  were  that  his  pledgor,  the  mortgagee,  fraud- 
issued  to  secure  a  contract  which  was  ulently  induced  the  mortgagor  to  make 
-afterwards  canceled,  the  pledgee  It.  Duncan  v.  Gilbert,  39  N.  J.  L.  531; 
then  assigning  it  again  in  pledge  to  a  Jacobsen  v,  Dodd,  33  N.Jf.  Eq.  403. 
bona  fide  holder  for  value,  the  latter  got  8.  Brown  v,  Blydenburgh,  7  N.  Y. 
no  title  against  the  mortgagor.  Wanzer  141. 
V.  CsLrjt  76  N.  Y.  ^26.  So  one  who  advances  money  on  a 

A  sub>pledgee  o/a  bond  and  mortgage  bond  and  mortgage  which  are  not  pro- 

not  protected  by  estoppel,  is  subject  to  duced   is    chargeable    with    notice    of 

all    preceding  equities,  whether  he  has  whatever  may  make  his  assignor's  title 
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A  bond  and  mortgage  may  be  pledged  by  a  regular  assignment 
in  writing*  or  by  parol  agreement  with  mere  delivery  alone.* 

It  is  customary  for  the  assig^nee  of  a  bond  and  mortgage  in 
pledge  to  get  an  "  estoppel  paper"  from  the  mortgagor,  stating 
that  he  "  has  no  defenses  either  in  law  or  in  equity,  *  and  when 
this  is  done  or  the  mortgagor  has  estopped  himself  by  other  acts 
or  omissions,  the  pledgee  under  the  protection  of  estoppel  gets  a 
good  title  to  the  bond  and  mortgage  against  the  world.^ 

After  default  the  pledgee  of  a  bond  and  mortgage  can  enforce 
the  security  as  if  he  were  the  absolute  owner  thereof.*     He  may 

defective.    Kellogg  v.  Smith,  a6  N.  Y.  unaware  of  the  agreement  between  M 

ao.  and  N    and   discounted    for  N   com- 

1.  Where  the  assignment  is  absolute  mercial  paper  to  that  amount    After- 

on  its  face  it  may  be  shown  by  parol  wards  the  company  purchased  from  M 

evidence  to  be  a  pledge.     O' Dougherty  the    bond  and    mortgage  absolutely, 

V,   Remington  Paper    Co.,  8i    N.    Y .  and  surrendered  the  paper,  unaware 

496.  of  the  existence  of  the  drafts  or  of  N^s 

S.  Prescott  V.  Hull,  17  Johns.  (N.  Y.)  want  of  right  of  disposal.     Including 

292;   Runyan   v,  Mesereau,  11  Johns,  the  acceptances,  M  owed    N   $15,000 

(N.  Y.)   534;   Jackson    v.    Willard,  4  at  the  time  of  giving  the   bond  and 

Johns.  (N.  Y.)  41;    Wilson  V.  Troup,  a  mortgage,  and  six  months  afterwards 

Cow.  (N.  Y.)  105;  Kamena  v.  Huelbig,  N  credited  him  with  the  amount  of 

23  N.  T.   Eq.  78;   Galway  v.  Fullerton,  the  bond.    In  an  action  by  the  holders 

17  N.J.  Eq.  389.  of  the  unpaid  drafts  to   restrain  the 

A  mere    promise    to  assign    is    not  company  from  selling  under  .a  fore> 

enough.  Coffin. v.  Kirwan,  7  La.  Ann.  closure  decree,  held,  that  both  M  and 

221;  Sevin   v,  Caillouet,  30  La.   Ann.  the  holders  were  estopped  from  dis- 

528.  puting  the  validity  of  the  title  acquired 

S.  Ashton's  Appeal,  73  Pa.  St   153;  by   the    company    by  its  assignment 

Woodruff  V,  Morristown  Inst.,  34  N.  from  N,  and  from  insisting  on  an  ap- 

J.  Eq.  174 ;  Bush  V,  Cushman,  27  N.  ].  plication  of  the  proceeds  to  the  pay- 

£q.  131 ;  Diercks  v,  Kennedy,  16  N.  J.  ment  of  the  drafts.     First  Nat  Bank 

Eq.  210^  V.  Stiles,  22  Hun  (N.  Y.)339. 

An  antecedent  in  the  restrictive  4.  See  infra^  this  title,  Note  and 
States  does  not  make  the  pledgee  a  Mortgage;  Forkclosurk  of  Mort- 
holder  for  value.  Ashton's  Appeal,  oagbs  ,  vol.  8,  p.  ao8. 
73  Pa.  St  153 ;  McConnell  v,  Wenrich,  If  he  has  the  power  to  sell  thesecu- 
xo  Pa.  St  365.  ritv  he  must  act  in  good  faith.  Camp- 
Where  the  pledgee  of  a  bond  and  bell  v,  Parker,  9  B<mw.  (N.  Y.)  322. 
mortgage  is  protected  by  an  ''estoppel  In  enforcing  the  security  he  is  not 
paper,"  collateral  agreements  of  which  subject  to  the  defense  of  usury  in  the 
he  has  no  notice  do  not  affect  him.  debt  secured.  Stevens  v.  Reeves,  33 
Riggs  V.  Purssell,  89  N.  Y.  608.  N.  T.  Eq.  427. 

M  executed  and  delivered  to   N  a  While    a      subsequent     mortgagee 

bond  for  |io,ooo,  secured  by  mortgage  might,  against  the  holder  of  a  previ- 

on  certain    realty,  with  a  parol  under-  ous    mortgage,  holding  other  securi- 

standing  that  N  should  sell  the  prop-  ties  for  his  debt,  compel  him  to  inar- 

erty  and  apply  the  proceeds  to  the  pay-  shal   them,  a  bona    fide    pledgee  for 

ment  of  three  drafts,  amounting  there-  value  of  the  first  mortgage,  cannot  be 

to,  which   N    had  accepted   for    M's  so  compelled.     Reilly  v.  Mayer,  12  N. 

accommodation.    On  the  next  day  N,  J.  Eq.  55. 

without  the  knowledge  or  consent  of  The  pledgor,  requesting  the  pledgee 
M  or  of  the  holders  of  the  drafts,  as-  to  foreclose  the  mortgage  assigned  as 
signed  and  delivered  the  bond  and  collateral,  on  the  refusal  of  the  latter, 
mortgage  to  S,  the  president  of  a  was  allowed  to  do  so  himself,  and  to  re- 
banking  company,  as  collateral  secu-  strain  the  pledgee  from  so  doing  there- 
rity  for  any  sums  coming  due  from  N  to  after.  Burlingame  v.  Parce^  la  Hoii 
the  company,  who  took  in  good  faith,  (N.  Y.)  149. 
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pursue  all  his  remedies  at  once  as  long  as  he  does  not  get  a  dou- 
ble satisfaction.^ 

8.  Insiinuioe  Policies. — Insurance  policies  may  be  pledged  with 
or  without  a  written  assignment.^ 

Where  the  pledgee  brought  suit  to  foredoingso,  equity  allowed  the  pledgee 
foreclose  the  security,  claiming  only  to  recover.  Crossley  v.  Glasgow  F.  Ins. 
the  amount  of  his  debt,  and  obtained  a  Co.,  L.  R.,  4  Ch.  D.  421;  and  see  Web- 
decree  making  his  claim  a  Hen  on  the  ster  V.British  Empire  Ins.  Co.,L.  R.,  15 
land,  the  pledgor  on  paying  the  pledg-  Ch.  D.  169.  Delivery  alone  will  at 
or's  debt  was  allowed  to  foreclose  the  least  give  an  equitable  title  to  the 
mortgage,  the  suit  by  the  pledgee  not  pledgee.  West  v.  Carolina  Ins.  Co.,  31 
being  a  bar.  O'Dougherty  v.  Rem-  Ark.  476;  Soule  v.  Union  Bank,  45 
ington  Paper  Co.,  81  N.  Y.  496.  Barb.  (N.  Y.)  11 1;  Latham   v.  Chart. 

A  payment  of  the  bond  and  mort-  Bank  etc.,  L.  R.,  17  Eq.  205;  Edwards  v. 

gage  by  the  mortgagor  to  the  pledgee,  Martin,   L.   R.,  i  Eq.  121;    Bruce    v, 

after  the  debt  secured  is  due,  operates  Gardner,  L.  R.,  5  Ch.  32. 
to  discharge  the  debt  fro  tanto^  against        Where  the«pledgee  of  a  policy  was 

the  receiver  of   the  pledgor.     Bell  v.  notified  to  hold  the  surplus  for  a  subse- 

Weir  (Supreme  Ct.),  8  N.  Y.  Supp.66i.  quent  pledgee  for  value,  it  was  a  suffi- 

Where  A  pledges  mortgage  bonds  cient  pled^ng  of  the  surplus.    Myers 

to  B,  and  B  assiens  them  as  collateral  v.  Guar.  etc.  Co.,  7  De  G.  M.  &  G.  ixa. 
security  for  a  debt  of  his  own   to  C,        A  condition  in  a  policy  that  it  shall 

who,   foreclosing    against  A  without  not  be  assigned    without   the    written  , 

making  B  a  party,  buys  in  the  bonds  consent   of  the     insurance    company 

himself,  C  is  bound  to  account  to  B  for  does  not  prevent  such  assignment  but 

the  bonds  or  their  value,  and  not  merely  gives  the  company  the  right  to  declare 

lor  the  amount  paid  at  the  sale.     Tex-  the  policy,  void   at  any  time  thereafter, 
fersonville   Bank  v,  Ohio   Falls  Car        ^Ierrill  v.  New  England  Mut.  L.  Ins. 

etc.  Works,  30  Fed.  Rep.  65.  Co.,  103  Mass.  345.    But  it  is  held  that 

The  pledgee  of  a  mortgage  held  by  the  condition   does  not  effect  a  pledge 

him  as  security  for  a  debt  of  the  mort-  of  the  policy.     Ellis  v,  Kreutzingen,  37 

gagee,  the  mortgagor  having  notice  of  Mo.  311. 

the  transaction,  cannot  affect  the  rights        Where  a  married  woman  delivered  a 

of  the  mortgagee  by  accepting  a  con-  policy  payable    to    her,  to    her  hus- 

veyance  of   the   mortgaged   premises  band,  indorsed  in  blank,  and  he  wrote 

from  the  mortgagor,  and  releasing  the  an   absolute  assignment    over  it    and 

mortgage.    The  consent  of  the  mort-  transferred    it    as     collateral,    it    was 

gagee  is  necessary  to  bind  him,  and  if  held    a    good    pledge.      Norwood    v. 

no  such  consent  is  given,  he  may  bring  Guerdon,  60  111.  353. 
an  action  to  set  aside  the  conveyance,      <  The  pledgee  has  a   Hen  on   the  pro- 

and  release,  and  to  foreclose  the  mort*  ceeds  of  the  policy  against  the  pompany, 

gage.     Chester  v.  Hill,  66  Cal.  480.  the    insured    ancl    all     having   notice. 

1.  Ncwbold  V,  Newbold,  .1   Del.  Ch.  Wells  v.  Archer,  xoS.  &  R.  (Pa.)  4x3; 

3x0;  Thayer  v,  Daniels,  113  Mass.  130.  Godin  v,  London  Ins.  Co.,  x  Burr.  494. 

S.  Collins  V.   Dawley,  4    Colo.  X30;         Where  pledgee  of  a  life  insurance 

Stout  9.  Yaeger  etc.   Co.,  13  Fed.  Rep.  policy  paid  premiums  thereon,  he  could 

803;  Norwood  V.  Guerdon,  60  111.  353.  not  receive  credit  for  the  same  where 

A  mere  promise  of  a  policy  as  col-  he  did  not  show  that  it  was  part  of  the 

lateral  is  not  a  good  delivery .  D'Meza's  pledge    contract    that    he    should  pay 

Succession,  36  La.  Ann.  35;   especially  them.     Lambertville  Nat.  Bank  v,  Mc- 

not    against    a  prior   pledgee   by  de-  Cready  B.  &  P.  Co.   (N.  J.  x888),  15 

livery.       Spencer     v.    Clark,    L.    R.,  Atl.  Rep.  388. 

9  Ch.    D.    X37.      Though    where   the        Where  a  creditor  takes  out  a  policy 

policy     Is    made    payable  to    a  cer-  on  his  debtor's  life  and  charges  the 

tain  person  or  his  assigns  the  policy  premiums  as  a  part  of  the  principal,  he 

should  be  indorsed.  MerHiield  v.  Baker,  is  bound  to  keep  the  policy  alive  for  the 

II      Allen    (Mass.)     43;  Shearman  v,  benefit  of  the  debtor.     Soule  v.  Union 

Niagara. P.  Ins.  Co.,  46 N. Y.  536.  Where  Bank,  45  Barb.  (N.  Y.)  x x i. 
the  policy  was  delivered,   the  pledgor        An  equitable  lien  on  the  proceeds  of 

igreeing  to  indorse  It  later  but  aied  be-  a  policy  may  be  created  by  the  pay* 
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X  BiftHTS  AVD  Liabhitdm  w  PlemoBt— 1.  Bight  to  Sell  or  Airigii 
His  Interest. — The  pledgor  may  sell  the  property  pledged,  subject 
to  the  lien  of  the  pledgee.^  In  this  case,  though  the  actual  pos- 
session does  not  pass,  the  possession  of  the  pledgee  after  he  is  no- 
tified  of  the  sale,  is  the  possession  of  the   purchaser.^   If  the 

pledgee,  having  received  notice  of  the  assignment,  delivers  the 

ment  of  the  premiums,  when  that  U  a  specific  amount,  takes  them  wth  the 
done  under  an  agreement  with  the  in-  obligation  to  pay  the  lien,  and  in  an  ac* 
sured.  Aylwjrn  v.  Witly,  30  L.  J^  Ch.  tion  therefor,  cannot  offset  a  claim 
860;  In  re  Leslie,  L.  R.,  Ch.  D.  552.  against  the  pledgor.  Carrington  v. 
Where  an  insurance  policy  was  as-  Ward,  71  N.  Y.  360;  Nottebohm  v, 
signed  as  collateral  security  in  a  fraud-  Maas,  3  Robt.  (N.  Y.)  249. 
u£nt  transaction,  the  pledgor  agreeing  The  payee  of  a  negotiable  note, 
to  pay  the  premiums,  and  on  his  failure  who  has  indorsed  it  in  blank,  and  de- 
so  to  do,  the  pledgee  paid  them,  on  a  livered  it  in  pledge  to  another,  as  col- 
suit  by  the  pledgor  to  set  the  whole  lateral  security  for  his  own  debt,  msj 
matter  aside  for  fraud,  the  pledgee  was  still  negotiate  it  to  a  third  person,  who 

Protected  to  the  extent  of  his  advances,  may  maintain  an  action  on  it,  in  his 

^ennell  v,  Millar,  23  Beav.  172.  own  name,  as  indorsee,  if  the  pawnee's 

A  creditor  who  included  in   a  mort-  lien    be  discharged    before  judgment 

gage  a  premium  for  a  policy  of  insur-  Fisher  v,  Bradford,  7  Me.  28. 

ance  on  the  life  of  the  debtor,  as  addi-  A  bill  of  exchange   already  pledged 

tional  security  for  the    debt,   held,    li-  cannot  be  mortgaged  to  another  by  the 

able  under  the  circumstances  of  the  pledgor  to  the  prejudice  of  the  pledgee, 

case  for  his  neglect  to  effect  insurance,  but  a  surplus  remaining  af\er  the  pled- 

as  proposed,  to  the  amount  of  the  sum  gee's  claim  is  satisfied   may  be  trans- 

which  should  have  been  insured   with-  ferred.     Sanders  r.  Davis,  13  B.  Men. 

out  proof  of  any  express  agreement  to  (Ky.)  432. 

insure.     Soule  v.  Union  Bank,  45  Barb.  Where  bonds  and  stocks  are  pledged 

(N.  Y.)  Ill;  30  How.  Pr.  (N.  Y.)  105.  as  collateral  security,  under  a  contract 

1.  Whitaker    v,    Sumner,    20    Pick,  stipulating  that  in  the  event  of  the  re- 

( Mass.)  399;  Tuxworth  r.  Moore,  9  Pick,  duction  of  the  indebtedness,  the  pledgor 

(Mass.)  347;   Fettyplace  v.  Dutch,  13  should  be  entitled  to  select  and  with- 

Pick.  (Mass.)  388;  Cooper  v.  Ray,  47  draw  from  the  securities  so  pledged  an 

Ill»  53;    Sanders  v,  Davis,  13   B.    Mon.  amount  equal  to  the  reduction,  one  to 

(Ky.)  432;  Bush  v.  Lyons,  9  Cow.  (N.  whom  the  pledgor  has  sold  and  trans- 

Y.)  52;  Ratcliffe  v.  Vance,  2  Mill  (S.  ferred  a   part  of  such   securities   can 

Car.)  239;  Franklyn  r.  Neate,  13  M.  &  maintain  his  right  to  them,  as  against 

W.  481;  Gossv.  Emerson,  23  N.  H.  38;  the  pledgee,  where   it  is    shown  that 

Van  Blarcom  v.  Broadway  Sank,  37  N.  prior  to  such  transfer  the  pledgor  had 

Y.  540.  paid,  or  caused  to  be  paid,  on  such  in- 

The    purchaser    acquires    only    the  debtedness,  a  sum    ih    excess    of  the 

pledgor's  rights  and  is  chargeable  with  value  of  the  securities  so  transferred, 

full   notice  of  the  contract  of  pledge.  In  such  case,  the  pledgor  can  sell  and 

Taggart  v.  Packard,  39  Vt.  628.  transfer,  either  with  or  without  consid- 

The  power  reserved  by  the  pledgor  eration,  the  securities  which  he  had  the 

to  sell  or  pledge  at  any  time  upon  pay-  right  under  the  contract  to  withdraw, 

ment  of  the  debt  secured  gives  him  no  First  Nat  Bank  v.  Root,  107  Ind.  225. 

right  to  sell  it  until  he  has  first  paid  the  Where  the  evidence    shows  that  t 

debt,  and  if  he  obtains  possession  of  the  person  taking  a  pledge  in  writing  has 

property  and  sells  it  without  the  pled-  authority  to    sell    all    the    articles  m 

gee's  conRcnt  he  is  liable  for  conversion  a  certain  building  containing  the  articles 

of  it.     Prescott  v.  Prescott,  41  Vt.  131.  in  pledge,  mixed  with  others  belonging 

One   who   has   purchased   from   the  to  the  pledgor,  the  sale  of  all  the  articles 

general  owner  goods   pledged   for  ad-  in  the  building  by  the  pledgor  is  valid, 

vances,   with   knowledge  or   notice  of  Clark  v.  Bouvain^  20  La.  Ann.  70. 

the  lien   of  the   pledgee,  and  who  re-  «.  Whitaker    v.   Sumner,    20    Pick, 

ceives   the  goods  from  the  latter  with  (Mass.)  399. 

notice  ot  his  claim  of  a  lien  thereon  for  Where  one  has  delivered  a  chattel* 
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property  to  the  pledgor  or  any  one  else,  without  the  assignee's  as- 
sent»  he  is  liable;  but,  for  a  conversion  taking  place  before  the  as- 
signment, the  assignee  has  no  claim  in  his  own  name  against  the 
pledgee.' 

The  assignee  is  at  all  times  entitled  to  redeem  the  pledge  by 
paying  such  sum  as  would  have  canceled  and  discharged  the 
pledgee*s  claim,  and  in  case  the  pledgee  has  sold  the  property  the 
assignee  is  entitled  to  receive  the  surplus  over  the  debt  secured.^ 

The  pledgee  by  the  act  of  delivering  up  collateral  securities  to 
the  assignee  does  not  affirm  their  genuineness ;  for,  on  receiving 
the  debt  secured  he  is  bound  to  deliver  the  property  irrespective 
of  its  character,  to  whomsoever  the  pledgor  may  direct.' 

2.  Liability  of  His  Intereft  to  Attachment  and  Execution. — At 
common  law,  as  the  pledgor  lacks  possession  of  the  property, 
and  as  the  pledgee  cannot  be  compelled  to  deliver  it  up  be* 
fore  his  debt  is  due,^  the  pledgor's  interest  cannot  be  attached,^ 

with  authority  conferred   on  the  bailee  The  transaction  is  not  a  sale  between 

to    siell    it    and    credit    the    amount  the  pledgee  and   the  purchaser,   even 

on   a  debt  owing    by    himself   to  the  though  the  pledgee  receives  the  money, 

bailee,  the  bailor  may   afterward  and  and  in  such  case  the  purchaser  cannot 

before   such  sale  is   cffiected,  sell    the  recover  back  the  money  from  him  if 

'same  chattel  to  a  third  party  and  Vest  the  securities  are  spurious.     Ketchum 

in  him  a  good  title.     And   the  sale  will  v.  Stevens,  19  N.  Y.  499. 

convey  an  immediate  and  valid  title,  4.  Picquet  v.  Swan,  4  Mason  (U.  S.) 

notwithstanding  that,   at  the  time,  the  443. 

possession    is   in   the  bailee,  and  that  6.  Badlamt'.  Tucker,  i  Pick.  (Mass.) 

no  formal  delivery  is  made  by   him  to  389;    Pomeroy  v.     Smith,     17     Pick, 

the  purchaser.     In  the  sale  of  personal  (Mass.)  85 ;  Hunt  f.  Holton,   13   Pick, 

property,  it  is  not    necessary   that  the  (Mass.)  216;    Holbrook    v.    Baker,   5 

vendor  should  be   in  possession  at  the  Me.  309;  Soule  v.  White,  14  Me.  436; 

time.     And  the  possession  of  his  agent  Thompson    r.    Stevens,    10    Me.    27; 

or  bailee  after  the  sale  is  the  possession  Wilkes  v,  Ferris,  5  Johns.  (N.  Y.)  336; 

of  the  purchaser.    Erwin  v.  Arthur,  61  Marsh  t*.  Lawrence,  4  Cow.   (N.   Y.) 

Mo.  386.  461 ;  Stief  r.  Hart,  i  N.  Y.  20:   Srodes 

1.  Duell  V.  Cudlipp,   I    Hilt.  (N.  Y.)  v.  Caven,  3  Watts  (Pa.)    258;   Briggs 

166.  v.  Walker,  21  N.    H.    72;    Hudson   v. 

But  where   the  cause  of  action  for  Hunt,  5   N.  H.  538;  Dowler  v,  Cush- 

con  version  as  well  as  the  pledge  is  as-  wa,  27  Md.  354;   Scott  v.   Scholey,  8 

signed,  he  may  sue  in  his  own  name  or  East  467 ;  Metcalf  v,    Scholey,  5   Bos. 

in  that    of   his    assignor.     McKee    v,  &  Pull.  461. 

Judd,  12  N.  Y.  622.  As  to  whether  the  pledgor's  interest 

S.  Van  Blarcom  v.  Broadway  Bank,  in  property  pledged   can   be   attached 

37  N.  Y.  540;  Dupre  v.  Fall,  10  Cal.  except  by  statute,  by  paying  or  tender- 

^30.  ing  to  the  pledgee  the  full  amount  of 

Where  goods  pledged  have  been  dis-  his  lien,  there  seems  to   be  no   direct 

posed  of  by  the  pledgee,  who,  however,  authority.     But  attachment  has  gener- 

substitutes  in   their  place  and  delivers  ally  been   regarded    as   too    doubtful 

to  a  purchswer  from  the  pledgor,  upon  and  uncertain  to  attempt  its   enforcc- 

the  order  of  the   latter,  other  goods  of  ment.    Sargent  v.  Carr,   12  Me.  396; 

the  same  kind,  quality  and  value,  which  Mechanics'  B.  &  L.  Assoc,  v.  Conover, 

are  accepted  by  the  purchaser,  the  latter  14  N.  J.  Eq.  219. 

cannot  take  advantage  of  the  pledgee ;  The  creditor  can  get  his   remedy  in 

and  it  is  no  defense  to  an  action  by  the  a  court  of  equity  where  he  may  be  al- 

f pledgee  to  recover  the  amount  of  his  lowed  to  redeem.     Bad  lam  v.  Tucker, 

ten   upon  the    goods.    Carrington  v,  i  Pick.  (Mass.)  389;  Shirley  v.   Watts, 

Ward,  71  N.  Y.  360.  3  Atk.  200.    See  Mechanics'   B.   &  L. 

S.  Bakerv.  Arnot,67N.Y.  448.  Assoc,  v.  Conover,  14  N.  J.  Eq.  219^ 
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nor  can  it  be  reached  by  the  trustee  or  garnishee  process.^ 
If,  however,  the  pledgee  surrenders  voluntarily  the  possession 
of  the  pledge  on  receiving  payment  of  his  debt,  the  property  then 
may  be  subject  to  levy.* 

He  is  secured  either  by  paying  or  tendering  him  his  debt,  or 
the  property  is  sold  subject  to  his  interest  therein,  the  purchaser 
standing  in  place  of  the  pledgor.* 

The  measure  of  damages  for  unlaw-  In  Massachusetts^  propertjcan  onlj 

fully  levjine  on  pledged  pro  pert/  was  be  taken  on   execution    after  it  has 

the  value  of    the    property,    not    tiie  previously  been  subject  to  attachment 

amount  of  the  lien.      Soule  v.  White,  or  the  trustee  process.     Lyon  v.  Co* 

14  Me.  436.  burn,  i  Cush.  (Mass.)  378. 

1.  See  Garnishment,  vol.  8,  p.  1096.  A  pledgee   is    entitled    to  recover 

2.  Mowe  V,  Stickney,  5  Minn.  397 ;  from  an  officer  who  wrongfully  at- 
Meeker  v.  Wilson,  i  Gall.  (U.  S.)  419;  taches  the  goods  pledged,  not  merelj 
Mechanics*  B.  &  L.  Assoc,  v,  Conover,  the  amount  of  the  debt  secured,  but 
14  N.  }.  Eq.  219.  the  fuU  value  of  the  property.     Pome- 

If  the  maker  of  a  pledged   note   pay  roy    v.  Smith,   17   Pick.   (Mass.)  S5; 

it  to  the  pledgee    after    it    has    been  Treadwell  v,  Davis,  34  Cal.  601.    « 

levied  on  by  the  sheriff  with  notice  of  An  attachment  of  property  conveyed 

the  levy,  he  is  not  thereby  discharged  by  a  bill  of  sale  absolute   in  form  and 

as  to  the  balance  above   the   debt  for  intended  as  collateral  security  can  only 

which   it    was    pledged.      Mower    v.  be  dissolved  on  the  pledgee's  making 

Stickney,  5  Minn.  397.  demand  for  his  interest  Uierein  in  ac- 

8.  A  sheriff  in  levying  an  execution  cordance  with  statute.  Putnam  r. 
upon  the  interest  of  a  pledgor  may  Rowe,  no  Mass.  28. 
take  actual  possession  of  the  goods,  Where  a  debtor  agrees  to  hold  prop- 
holding  them  until  he  sells  them,  and  erty  in  trust  for  certain  creditors  it 
after  the  sale  the  pledgee  is  entitled  does  not  protect  it  from  attachment 
to  possession  until  the  purchaser  re-  and  execution  by  general  creditors,  it 
deems  them  from  the  pledee.  Bake-  being  an  evasion  of  the  general  policy 
well  V,  Ellsworth,  6  Hiu  (N.  Y.)  of  the  law  respecting  pledges  and 
484 ;  Stief  V.  Hart,  i  N.  Y.  ao ;  Cotton  mortgages.  Huntington  v.  Clem- 
V,  Watkins,  6  Wis.  639.  ei^e,  103  Mass.  48a. 

In  Alabama^  though  there  is  no  spec-  In  New  Hampshire^  prior  to  the  act 
ial  statute  authorizing  it,  it  seems  that  of  June  30,  1841,  property  mortgaged 
the  interest  of  the  pledgor  may  be  or  pledged,  could  not  be  attached  in 
reached  by  execution,  for  it  is  provided  any  manner,  without  paying  or  tender- 
that  the  sheriff  has  the  right  to  take  ing  to  the  mortgagee  the  amount  of 
property  into  his  possession  for  the  his  claim.  Briggs  v.  Walker,  ai  N.  H. 
purpose  of  making  a  levy  on  the  mort-  72. 

gagor's  interest  where  the ,  property  The  purchaser  of  a  pledgor's  inter- 
had  been  previously  mortgaged.  Mc-  est  at  a  sheriff's  sale  takes  only  that 
Coneghy  v.  McCaw,  31  Ala.  447.  interest  which  is  the  right  to   redeem 

In  California^  property  capable  of  the  pledge  on  payment  of  the  debt  due. 

manual  delivery  can  be  taken  on  exe-  Saul  v.  Kruger,  9  How.  Pr.   (N.  Y.) 

cution,  but  that  incapable  of  such  de-  569. 

livery  can  only  be  taken  by  the  process  Property  held  in  pledge  may  be  sold 

of  garnishment  and  not  by  execution,  upon  execution   against  the   pledgor, 

Treadwell  v.  Davis,  34  Cal.  601.  but  the  sale   must   be  subject  to  the 

In  Louisiana^  it  is  well  settled   that  rights  and  interests  of  the  pledgee.  The 

the  pledge  is   subject  to   attachment  pledgee  has  the  right  to  retain  posses- 

and  to  levy  of   execution    in    a  suit  sion  until  his  lien  is  satisfied.  Reichen- 

against  the  pledgor,  the  pledgee's  right  bach  v,  McKean,  95  Pa.  St.  433 ;  Srodes 

however,  being   respected.     Auge   v,  t'.'Caven,  3  Watts  (Pa.)  258;  Baugh?'. 

Variol,  31    La.   Ann.   865;  Horner  v,  Kirkpatrick.  54  Pa.  St.  84;  First  Nat 

Dennis,  34  La.  Ann.   389;  Pickens   v,  Bank^v.  Pettit,  9  Heisk.  (Tenn  )  447. 

Webster,  31  La.  Ann.  570;  Flournoy  The  fact  that  a  creditor  procures  a 

V,  Milling,  15  La.  Ann.  473.  transfer  of  property  held  in  pledge  in 
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But  It  has  been  generally  provided  by  statute  that  the  pledgor's 
interest  in  the  pledged  property  can  be  reached  by  the  process 
of  attachment  and  execution,  full  protection,  however,  being 
given  to  the  pledgee.* 

3.  Bight  to  Bedeem. — See  infray  this  title,  Redemption, 

XL  BiOHTs  AVD  Liabilities  of  Pledoss  of  Cobpobeal  Pbofebtt 
BnoBB  Default — 1.  Sight  to  Foisef|iion. — From  the  very  nature  of 
the  contract  of  pledge,  the  pledgee  has  a  right  to  hold  the  pledge 
undisturbed  until  it  is  redeemed.^  Where  he  has  been  dispos- 
sessed wrongfully  he  may  sue  to  recover  the  thing  itself  or  for  dam- 

another  State  and  thereupon  levies  an  against  the    owner.    The  right  of  the 

attachment  upon  it  in  a  suit  against  party  holding  eoods  in  this  manner  it 

the   pledgor,  is  not  such  a  transaction  limited   to    a   judicial    proceeding    to 

devised  to  get  the  property  withih  the  make  his  privilege  available  against  the 

jurisdiction  of  the  court  as  will  avoid  goods.     Flournoy    v.    Milling,  15   La. 

the   attachment.      National    Bank    v,  Ann.  473. 

Winston,  5  Baxt  (Ten^.)  685.  A  creditor  may  hold   several  securi- 

A  pledgee  in  an  action  brought  by  ties  for  the  same  debt,  and  cannot  be 

him  to  recover  the  property   pledged,  compelled  to  yield  up  either,  until  the 

against  a  sheriff  who   had   taken  the  debt  is  paid.    Thus    a  bank  may  take 

same  under  an   execution  aeainst  the  security  from  one  of  the  parties  to  a 

pledgor,  cannot  avail  himself  of  a  title  note  discounted  by  it,  and  also  hold  the 

acquired  Subsequent  to  the  commence*  shares  of   another    party  pledged   for 

ment    of    the    action.       Bamhart    v,  payment    thereof       Union     Bank    v, 

Fulkerth,  73  Cal.  526.  Laird,  2  Wheat.  (U.  S.)  390;  Elder  v. 

1.  The  right    of  the   pledgor  to  de-  Rouse,  15  Wend.  (N.  Y.)  218. 

mand  the  surplus  after  the  collection  of  Upon  the    death  of  the  pledgee  hit 

a  pledged  note  is  property,  and  subject  right  to  hold   the  pledge  passes  to  his 

of  attachment  as  a   demand  against  the  personal  representative,   who  may  hold 

person  within  the  meaning  of  f  649  C.  and  enforce   the    pledge    in  the  same 

C.  P.,  and<;an  be  levied  on  "by  leaving  a  manner  and  to  the  same  extent  as  the 

certified  copy    of   the  warrant  and  a  creditorhimself  might  if  he  were  living, 

notice  showing  the  property  attached,"  Henry  v,  Eddy,  34  111.  508. 

with  the  person  against  whom  the  de-  Sulwtltiitloii'  or  Szchange. — The  sub- 

mand  exists,  that  is,  the  pledgee.  War-  stitution  or  exchange  of  other  securities 

ner   v.  Fourth  Nat.  Bank,   1x5   N.  Y.  for  those  deposited   as  collateral  does 

251.                                                              .  not  affect  the  rights  of  the  pledgecias 

S.  See   infra,  this   title,   Nature  of  the  surrender  of  the   old  collateral  is  a 

ike  Contract,     Yeatman  v.   New  Or-  sufficient  consideration   for   the  giving 

leans  Sav.  Inst.,  95  U.  S.  764;  Mitchell  of  the  new  and   makes  the  pledgee  a 

V.  Brown,  6  Coldw.  (Tenn.)   505;  Prin-  holder  for  value  in  the  usual  course  of 

tup  V.Johnson,  19  Ga.  73.  business.    Clark  v.  Iselin,  21  Wall.  (U. 

So  the  pledgee  has   a  right  to  hold  S.)  360;  Greenwell  v.  Hay  den,  78  Ky. 

collaterals  until  he  is  fully  paid.    In  re  332;  Cherry  v.  Frost,  7  Lea  (Tenn.)  i; 

Litchfield  Bank,  28  Conn.  575;  Kittera's  Sawyer  v,  Turpin,  91  U.  S.  1x4. 

Estate,  X 7  Pa.  St.  416.  Even  after   pledgee  is  known   to  be 

Where    stock    was    pledged    for  an  insolvent,   substitution  will   be  upheld 

existing  debt  as  well  as  those  to  arise  in  if  securities  of  no  greater  value  are  re- 

the  future,  no  adverse  holding  to  the  ceived  by  the  pledgee  for  those  sur- 

plcdgee  could   arise  until   the   pledgee  rendered.    'Cook  v.  Tullis,  x8  Wall.  (U. 

repudiated  his  claim  by   giving  notice  S.)   340;  Tiffany    v.    Boatmen's    Sav. 

of  his  intention  to  sell.  Gilmer  v.  Mor-  Inst.,  x8  Wall.  (U.  S.)  375;  Clark  v. 

ria,  35  Fed.  Rep.  682.  Iselin,  21  Wall.  (U.  S.)  300;   Burnhisel 

But  where  a  party  holds  goods  mere-  v.  Firman,  22  Wall.  (U.  S.)  X70;  Saw- 

W  at  security  for  a  debt,  with  a  priv-  yer  v.  Turpin,  91    U.    S.   x  X4;  In   re 

ilege  on  the  same,  he  has  no  right  to  Swenk,  9  Fed.   Kep.  643;    Stevens  v, 

prevent  the  seizure  of  the  goods,  by  an-  Blanchard,  3  Cush.  (Mass.)  i6q\  Abbott 

other  party  -also  claiming   a  privilege  v.  Pomfert,  x  Bing.  N.  Cas.  402. 
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ages  at  his  election.^  Nor  is  his  remedy  confined  to  an  action 
against  the  wrongful  taker  himself,  but,  after  demand  for  the  re- 
turn of  the  pledge,  he  may  sue  one  who  has  received  it  from  such 
taker.*  For  the  injury  or  conversion  of  the  property  by  a  stranger 
either  the  pledgor  or  the  pledgee  may  sue,  but  a  recovery  by  Uie 
one  will  bar  a  suit  by  the  other  for  the  same  cause  of  action.' 
In  an  action  by  the  pledgee  against  a  stranger  for  the  conversion 
of  pledged  property  the  rule  is,  that  plaintifif  is  entitled  to  re- 
cover its  full  value,  being  answerable  to  pledgor  for  the  surplus  ^ 

The  rule    undoubtedly    is    that  the  the  pledgee  may  on  the  fulfillment  <rf 

holder  of  collaterals  is  bound  to  employ  that  purpose,  and  refusal  of  pledgor 

reasonable  care,  skill   and  diligence  in  to  retui^n,  recover   the  pledge  or  its 

regard  to  them  and-in  regard  to  render-  value  by  action.    Cooper  v.  Ray,  ^7 

ing  them  as  valuable  as  possible  for  the  111.  53;    Hutton  v.  Arnctt,  51  IlL  198; 

purposes  intended,  that  if  they  are  lost  Roberts  v,  Wyatt,  a  Taunt.  268. 

by  negligence  of  the   holder  he  must  .   So  on  redeliverv  of  a  note  for  collec- 

account  for  them  at  their  value.    It  has  tion.     Hurst  v.  Coley,  15    Fed.  Rep. 

been  held  that  taking  a  less  security  645;    or  for   eichange,  even  though 

would  be  evidence  of  misuse  which  If  there  was  no  fraud.     Way  v.  David- 

not     satisfactorily     explained     would  son,  la  Gray  (Mass.)  465. 

r^ender  the  holder  responsible.     Bank  of  In  such  an  action  by  the  pledgee  it 

IT.  S.  V,   Peabody,    ao    Pa.    St.  454;  is  no-defense  that  the  pledgee  wrong- 

Muirhead   v.   Kirkpatrick,  ax    Pa.   St.  fully  sold  other    securities  which  he 

337;   Sellers  v.  Jones,   aa   Pa.  St.  433;  held  for  the  same  debt     Hays  v.  Rid- 

Girard  F.  &   M.  Ins.  Co.  v,  Marr,46  die,  i  Sandf.  (N.  Y.)  348. 

Pa.  St.  504.  Where     the     pledge     redelivered 

1.  Treadwell  v,  Davis,  34  Cal.  601 ;  goods  to  the  pledgor  iqt  sale  the  price 
Noles  V,  Marable,  50  Ala.  366;  Wood-  to  be  returned  to  the  pledgee,  the  pur- 
ruff  V,  Halsey,  8  Pick.  (Mass.)  333;  chaser  who  agreed  to  pay  over  the 
Brownell  v,  Hawkins,  4  Barb.  (N.  Y.)  price  to  the  pledgee  was   liable  not 

f9i ;    U.  S.  Express  Co.  v,  Meints,  7a  only  for  the  amount  of  the  debt  se- 
ll. a93 ;  Roeder  r.  Green  Tree  Brew-  cured,  but  also  the  full  price  of  the 
ery  Co.,  33  Mo.  App.  67.  eoods.    Nottebohm   v,  Maas,  3   Robt 

If  the  pledgee  sues  one  who  has  con-  (N.  Y.)  a49. 

verted  the   pledged  property  and  re-  Where   stock,   for    the    transfer  of 

covers  in  damages  more  than  the  debt  which  the  owner  had  delivered  a  pow- 

secured  he  holds  the  balance  in  trust  for  er  of  attorney  in  blank  authorizing  its 

the  pledgor.    Miles  v.  Walther,  3  Mo.  transfer,  but  only  for  a  special  pdr- 

App.  96.  pose,    which     having     been    accom- 

Where  the  pledgee  sues  a  third  per-  plished    was    afterwards    transferred 

son  who  has  connected  himself  with  again,  and  held  as  collateral  security 

and    derives   title    for    the    pledgor,  for  a  promissory  note  of  the  attorney 

in    trover     for     conversion    of    the  in  fact,  indorsed  by  a  third  party,  and 

pledged  property,  he  can  recover  only  the  holder  released   the  indorser  for 

the    amount     of   his     debt    secured,  the  purpose  of  making  him  a  witness 

Brownell  v,  Hawkins,  4  Barb.  (N.  Y.)  in  a  proceeding  in  equity,  for  its  re- 

491*  covery  at  the  suit  of  the  original  own- 

BlU  lA  Bquity.— In  Taylor  v.  Turner,  er  of  the  stock,  it  was  held  that  the 
87  111.  age,  it  wiw  held  that  a  bill  in  stock,  even  if  rightfully  held,  was  re- 
equity  would  not  lie  by  a  pledgee  leased  by  this  act,  without  the  con- 
against  one  intrusted  with  property  for  sent  of  the  owner,  and  could  not  be 
the  purpose  of  selling,  there  being  a  held  for  the  purpose  of  enforcing  pay- 
complete  remedy  at  law  by  the  action  ment  of  the  note.  Denny  v.  Lyon,  38 
money  had  and  received.  Pa.  St  98. 

But  the  reverse  was  held  in  Cole-  %,  U.  S.  Express  Co.  v.  Meints,  7a 

man  r.  Shelton,  a  McCord  (S.Car.)  ia6.  III.  aos. 

Bedallvery  to  Pledcorfor  Temporanr  8.  Green  r.  Clark,   la  N.  Y.  343; 

Pnnwia.— When  a  pledge  has  been  so  Chesley  v.  St.  Clair,  i  N.  ^.  189. 

delivered  by  the  pledgee  to  the  pledgor,  4.  Thompson  v.  Toland,  4B  Cal.  99; 
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but  if  against  the  owner,  or  one  acting  in  •privity  with  him,  then 
only  for  plaintiff's  special  interest  therein  as  pledgee,  because  this 
settles  the  rights  of  the  parties  and  leaves  nothing  open  for  further 
litigation  between  theni.*  A  pledgee  may  hold  several  securities 
for  the  same  debt,  and  cannot  be  compelled  to  yield  up  either  un- 
til the  debt  is  paid.*  ' 

2.  Biffht  to  Use  and  Hold  Profits. — The  pledgee  cannot  make 
use  of  the  thing  pledged  without  the  express  or  implied  permis- 
sion of  the  pledgor.*  If  the  use  would  be  for  the  benefit  of  the 
pledgee  the  assent  of  the  owner  may  well  be  presumed  ;*  if  to.  his 
injury,  or  perilous,  it  ought  not   to  be  presumed  ;*  if  the  use 

Soule  V.  White,  14  Me.  436;  Baldwin  v.  the  surplus  after  satisfying  his  debt  to 

Bradley,  69  111.  3a;  IjyXe  v.  Barker,  5  the    use  of  the  pledgor,  for  the  judg* 

Binik  (Pa.)  457;   Dean  v,  Lawham,  7  ment  determines  not  the    question  of 

Oregon  423;  Adams  v.  O'Connor,  100  title  but  only  that  of  possession.     Miles 

Mass.  515;  Ullman  v»  Barnard,  7  Gray  v.  Walther,  3  Mo.  App.  96. 

(Mass.)  554;  Benjamin  v,  Stremple,  13  Where  collateral    was    re-delivered 

111.  466;  Treadwell   v,  Davis,  34  Cal.  to  the  pledgee  for  collection  on  a  fail- 

601;  U.  S.  Express  Co.  v.  Meints,  72  111.  ure  by  him  to  account  for  the  proceeds 

293;  Swire  v.  Leach,   18  C.  B.,  N.  S.  the  measure  of  damages  in  a  suit  to  re- 

479.  cover  the  same  is  pledgee's  interest  in 

When  the  goods  are  taken  from  the  the  collaterals,  which  interest  cannot 

possession  of  the  pledgee  by  an  officer  exceed  the  debt  or  the  value  of  the  col- 

acting  without  statutory  authority,  the  laterals.     Hurst  v,  Coley;  15  Fed.  Rep. 

measure  of  damages  is  the  full  value  of  644. 

the  goods.   Pomeroy  v.  Smith,  17  Pick.  %  Union  Bank  v.  Laird,   2  Wheat 

(Mass.)  85;  Soule  v.  White,  14  Me.  436.  (U.  S.)  390;  Elder  v.  Rouse,  15  Wend. 

If  the  pledgor,  however,  has  kn  inter-  (N.  Y.)  218 ;  CuUum  v,  Emanuel,  x  Ala. 

est    that  is    subject    to  execution,  the  23;   Buchanan  v,  Internat   Bank,  78 

«>fficer  is  regarded  as  the  agent  of  the  111.  500;  Andrews  v.  Scotton,  2  Bland, 

pledgor,  and   the  amount  recovered  is  (Md.)  629. 

only  the  value  of  the   pledgee's  special  S.  SeeStorTBailm.,$490,329.  Whete 

interest.    Treadwell  v.  Davis,  34  Cal.  property  is  pledged,  the  pledgee  may, 

601.  with  the  assent  of  the  pledgor,  use  it 

Where  gold  coin  given  in  pledge  was  in  any  way  consistent  with  the  general 

wrongfully  taken  from  the  pledgee,  and  ownership  and  the  ultimate  rights  of 

he   brought  an  action  for  money  had  the  pledgor.     Lawrence  v.  Maxwell, 

and  received  to  recover  it,  the  damages  53  N.  Y.  19. 

were  limited  to  the  amount  of  money  4.  Such  as  exercising  horses,  milk- 
wit  h  interest,  and  could  not  be  in-  ing  cows  and  hunting  with  dogs  for 
creased  by  regarding  the  coin  as  mer-  the  preservation  of  their  health  and 
chandise.  If,  however,  an  action  of  habits.  Stoiy  Bailm.,  ^  329. 
trover  had  beejn  brought  regarding  But  he  is  answerable  for.  damages 
the  coin  as  merchandise,  the  measure  caused  by  such  use.  Thompson  i;. 
of  damages  would  be  the  value  of  the  Patrick,  4  Watts  (Pa.)  414. 
^old  at  the  time  of  the  conver-  The  Georgia  Code,  1873,  }  ai^i, 
aion.  Frothingham  v,  Morse,  45  N.  H.  provides  that  pledgee  may  use  the 
545.  goods  pledged  provided  the  use  does 

1.  Treadwell  v.  Davis,   34  Cal.  601 ;  not  impair  their  real  value. 

In^ersoll  v.  Van  Bokkelen,  7  Cow.  (N.  6.  Such     as     wearing     of     clothes 

Y.)  670;  Hurst  V.  Coley,   15  Fed.  Rep.  pledged.      Story  Bailm.,   ^329.    So  it 

64^;    Hays  V.  Riddle,   i  Sandf.  (N.  y.)  was    held    that     a     pledged     sewing 

34^;  Miles  V.  Walther,  3  Mo.   App.  96;  machine  could  not  be  used.    McArthur 

Dil worthy  v.  McKelvy,  30  Mo.  149.  v.  Howett,  72    111.    358 ;   nor   could   a 

If  the  judgment  between  the  parties  harness.     Thompson     v.    Patrick,    4 

should  be  entered   for  the  full  value  of  Watts  (Pa.)  414. 

the  property,  this  exceeding  in  sftnount  There  has  been  some  discussion  as 

the  debt  secured,  the  pledgee  will  hold  to  whether  jewels  pledged  could  be 
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would  be  indifferent  and  other  circumstances  do  not  incline  either 
way,  the  u^e  may  be  deemed  not  allowable.^ 

However  much  the  views  of  the  standard  text-book  writers 
may  vary  as  to  the  application  of  the  foregoing  principles,  it  is 
well  settled  that  the  pledgee  has  a  right  to  collect  the  rents  and 
profits  accruing  from  the  thing  pledged,  and,  where  there  is  ex- 
pense connected  with  the  keeping  of  the  pledge,  it  is  his  duty  to 
make  it  profitable  if  possible.^  When  collected  he  must  hold 
these  profits  for  the  benefit  of  the  pledgor,  for  he  will  be  account- 
able for  them*' 

3.  Eight  to  Ineiir  Bxpenie. — Necessary  and  proper  expenses 
may  be  incurred  by  a  pledgee  about  the  thing  pledged,  for  which 
he  must  be  re-imbursed  by  the  pledgor.  These  may  include  the 
reasonable  charges  incurred  for  its  keep  and  preservation,  for  pro- 
tecting the  title,  or  for  making  the  security  available  on  maturity.^ 

worn  ftt  the  pledgees'  peril.     Sir  Wil-  ii8;  Bell  v.  Lafferty,  i  Penn.  (Pa.)  454; 

liam  Jones,  and  the  court  in  Coegs  v,  Hermann   v.  Maxwell,  47  N.  Y.  Super. 

Bernard,  2  Ld.  Raym.  909,  hold  the  af-  Ct.  347.     In  the  case  of  Hill  v.  New- 

firmative,  while  Judge  Story,  on  the  ichawanick  Co.,  48  How.  Pr.  (N.  Y.) 

ground  that  the  owner  cannot  be  pre-  427,  the  dividends  pass  to  the  pledgee, 

sumed  to  wish  his  property  to  be  so  not  by  operation   of  law,  but  by  the 

exposed,  wisely  supports  the  negfltive.  consent  of  the  pledgor. 

Story  Bailm.,  §  330.  If  the  corporation   unjustifiably  re* 

1.  It  is  held    by  Judge   Story  that  fuses  to  make  a  transfer  of  stock  upon 

books  pledged  may  be  used  as  though  its  books  at  the  request  of  the  pledgee 

the  use  would  be  indifferent ;  the  own-  holding  the  certificate  of  stock  indoiwd 

er  may  be  presumed  to  wish  them  to  in  blank,  the  pledgee  may  recoTer  of 

be  used.     But  this  supposition  seems  the  corporation  by  suit  any  dividends 

doubtful.  Story  Bailm.,  $329 ;  Schouler  accruing  upon  the  stock  while  he  held 

Bailm.,  $  211.  it  in  pledge.    Merchants'  Nat  Bank  v. 

t.  Story     on     Bailments,      f     331 ;  Richards,  6  Mo.  App.  454. 

Schouler  on  Bailments,  §  212;  2  Kent's  Where  the  same  stock  was  continued 

Com.  578;   Coggs  v.   Bernard,   2  Ld.  In  pledge  to  secure  a  second  debt  after 

Raym.  909.  the  first  had  been  discharged,  the  pledgee 

bo  it  seems  the  pledgee  of  coupon  had  no  authority  to  collect  dividends 

bonds  can  collect  the  coupons  as  they  accruing  before  the  second  giving  in 

faU  due.    Androscoggin  R.  Co.  v,  Au-  pledge.    Fairbanks  v.  Merchants'  Bank, 

burn  Bank,  48  Me.  335.    In  this  case  30  IH.  App.  28. 

the  pledgor,  a  corporation,  pledged  its  S*.  Hunasher  v.  Sturgis,  29  Gal.  i^; 

own  bonds  and  itself  paid  the/coupons  Hauton   v.    Holllday,    2    Murph.  (N. 

when  presented ;   therefore   the  ques-  Car.)  iii;  Geron  v.  Geiyn,  15  Ala.  558; 

tion  above  did  not  arise,  though  the  Davenport  v,  Tarlton,  x   A.  K.  Marsh. 

court  said  it  would  have  been  so  de-  (Ky.)  244;  Woodard  v,  Fitzpatrick,  9 

cided  had  it  arisen.  Dana  (Ky.)  117. 

So  the  pledgee  of  stock  can  collect  So  for  interest  on  money  deposited 

the  dividends.    Gaty  v.  Holeday,  8  Mo.  as  security  for  an  engagement    Gibson 

App.  118;  Hunsaker  v.  Sturgis,  29Cal.  v,  Martin,  49  Vt.  474. 

142;  Hagar  v.  Union  Nat.  Bank,  63  Me.  So  the  assignee  of  an  insurance  policj 

500.  who  collects  a  return   premium  is  ac* 

If  thiB  pledgee  omits  to  obtain  a  trans-  countable  to  the  assignor  for  the  same, 

fer  upon  the  books  of  the  corporation,  Feltpn  v.  Brooks,  4  Cush.  (Mass.)  203; 

the  corporation  is  justified  in  paying  the  Merrifield  v.  Baker,  9  Allen  (Mass.) 

dividends  to  the  pledgor,  but  the  latter  29. 

holds  them  as  trustee  of  the  pledgee  4.  Schouler  Bailm.,  §  215;  Starrett 

and  must  account  for  the  same.    Mer-  v.  Barber,  20  Me.  457;   Hills  v.  Smithf 

chants'  Nat  Bank  v.  Richards,  6  Mo.  28  N.  H.  369. 

App.  454;  Gaty  v.  Holeday,  8  Mo.  App.  The  pledgee,  while  bound  to  tnake 
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For  all  such  expenses  the  pledge  becomes  security ;  but  where  the 
expenses  and  charges  are  excessive  in  amount  or  are  incurred  out 
of  the  line  of  the  pledgee's  duty,  without  the  authorization  of  the 
pledgor,  the  latter  is  not  liable  personally  nor  upon  the  pledge.^ 
4.  Duty  to  Care  for  Pledge  — a.  'Degree  of  Care. — As  the  con- 
tract of  pledge  is  one  of  mutual  benefit  to  the  parties,  the  pledgee 
is  bound  to  exercise  the  degree  of  care  that  an  ordinarily  prudent 
man  would  usually  bestow  on  property  of,  a  like  nature  under 
similar  circumstances;  and  he  is  liable  to  the  pledgor  for  loss  or 
injury  resulting  from  failure  to  use  such  care.*  If  the  pledge  be 
to  one  whose  vocation  implies  skill  or  unusual  facilities,  as  a 
banker,  such  diligence  is  required  as  persons  commonly  prudent 
in  that  class  are  wont  to  exercise  in  such  affairs.'     It  is  compe- 

useful  and    necessary    repairs,  cannot  tlieless,  entitled  to  have  such  avails  ap- 

make  new,  expensive   and    unusal  im-  plied  in  the  first  place  to  the  payment 

provements.    or    such     as    materially  of  his  disbursement  upon  the  property, 

change    the    mode    of   cultivating    or  before  any  application  is  made  upon  the 

using  the  estate.     If  he  does  he  can  re-  debt.     Rowan  v.  State  Bank,  45  Vt.  160. 

cover  his  outlay,  but  only  the  increased  Where  raw  material   is  pledged,  the 

value    resulting     therefrom.      When,  pledgee  has  no  right   to  manufacture 

however,  the  debtor    consents    to  the  finished  goods  therefrom   and    charge 

outlay,  there  is  as  between  him  and  the  the  pledgor  with  the  cost  of  manufac- 

grantee  no  reason  for  complaint.  Pick-  ture,  except  by  virtue  of   an    express 

ersgill  V.  Brown,  7  La.  Ann.  298.  contract.  Boody  v,  Goddard,  57  Me.  602. 

Under  an    assignment    of   personal  1.    Schouler    Bailm.,   §   215;    Story 

property  by  a  debtor  to  his  creditor  to  Bailm.,  §§  306a,    343 ;  Sturrett  v,  Bar- 

aecure  existing  claims  and  future  liabili-  ber,   20  Me.  40 ;  McCalla  v,    Clark, 
ties,  the  creditor  will  be  entitled  to  the  .  55  Ga.  53 ;  Blake  v.  Buchanan,  22  Vt. 

commissions  for  the  management  of  the  548,  as  to  question  of  costs, 

property  as  stipulated,  unless  they  are  2.  Story  Bailm.,  §332;  2  Kent  Comm. 

so  extravagant  as  to  afiford  evidence  of  578;  Tones  Bailm.,  ^^  23,  75 ;  Commer- 

fraud  toward  other  creditors.  Hendricks  cial  Bank  v.  Martin,  i   La.  Ann.  344 ; 

V,  Robinson,  2  Johns.  Ch.  (N.  Y.)  283.  Third  Nat.  Bank  x\  Boyd,  44  Md.  47; 

Assessments     rightfully      paid      on  Erie  Bank  v.  Smith,  3  Brews.  (Pa.)  9; 

pledged  stock  are  allowed   against  the  Girard  F.  &  M.  Ins.  Co.  r.  Marr,  46  Pa. 

pledgor.     McCalla  v.  Clark,  55  Ga.  53.  St.  504;  Scott  v.  Crews,  2  S.  Car.  522; 

A  pledgee  was  allowed    to   have  an  Petty  v.  Overall,  42   Ala.  145 ;  Wells 

additional  lien  upon   a  steamer  pledged  v.  wells,  53  Vt.  i ;  St.  Losky  v,  Dav- 

for  advances  he  was  compelled  to  make  idson,  6  Cal.  644;  Maury  x\  Coyle,  34 

or  liabilities  he  assumed  to  secure   its  Md.  235;  Cooper  v.  Simpson,  41  Minn, 

release,  it  having  been  libeled,  while  in  46;  Cutting  v,  Marlor,  78  N.  Y.  454; 

pledge  for  a  collision    occurring  pre-  Ouderkirk  x;.  Central  Nat.  Bank,   119 

viously.    Fagan  V.  Thompson,  3HFed.  N.  Y.  263;  Hollister  t;.  Central   Nat. 

Rep.  467.  Bank,  119  N.  Y.  634;  Minneapolis  etc. 

So  the  pledgee  of  an  insurance  policy  Elevator  Co.  v,  Betcher,  4a  Minn,  a  10. 

could    recover  for  premiums   paid  by  The  early  rule  laid    down  by  Sir 

him  to  keep  the  policy  alive.     Kaley  v,  Edward  Coke,   in    Southcote's   Case, 

Ross«  59  Ga.  862.  4   Rep.  83  b,  that  a  pledgee  was  liable 

Where  goods  come  into  the  pledgee's  only  for  such  care  as  he  used  over 
possession  in  an  unfinished  state,  such  his  own  proper^  was  rejected  by  Sir 
that  a  court  of  equity  would  order  them  WilUam  tones,  Bailm.  75.  who  states, 
to  be  finished  by  a  receiver,  and  the  practically,  the  rule  in  the  text  with 
pledgee  does  in  that  respect  what  the  the  following  comment :  ''This  is  ex- 
court  would  have  ordered  the  receiver  pressly  holden  by  Bracton ;  and  when 
to  do,  while  the  pledgee  is  probably  I  rely  on  his  authority,  I  am  perfectly 
chargeable  with  the  avails  of  the  finished  aware  that  .he  copied  Justinian  af« 
goods,  although  finished  with  his  own  moat  word  for  word."  Bract  99  b. 
property  and  by  his  means,  he  is,  never-  S.  See  cases  in  preceding  ^ote. 
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tent  for  the  parties  to  stipulate  for  a  different  degree  of  liability 
than  that  which  the  law  puts  upon  them  ;  in  such  case  the  express 
agreement  will  govern.*  If  the  pledgee  mixes  pledged  property 
with  his  own  he  must  bear  all  the  inconvenience  of  confusion ;  if 
he  cannot  distinguish  and  separate  his  own,  he  will  lose  it ;  and  if 
damages  are  given  to  the  plaintiff  for  the  loss  of  his  property,  the 
utmost  value  will  be  taken.^ 

'  b.  Employment  of  Agents. — Where  the  pledgee  employs 
agents  about  the  pledge,  he  is  liable  for  their  negligence  as  well 
as  for  his  own.'  But  where  it  becomes  necessary  for  a  pledgee,  in 
the  exercise  of  the  diligence  required  of  him,  to  employ  an  agent 
on  account  of  his  particular  profession  and  skill,  he  will  not  be  re- 
sponsible for  the  neglect  or  misconduct  of  the  latter,  where  reason- 
able care  was  shown  in  the  choice  of  the  agent  as  to  his  skill  and 
ability.* 

c.  Liability  for  Damage  and  Loss — (i)  In  General.— Yor 
loss,  damage  or  depreciation  occurring  in  regard  to  the  pledged 
property  the  pledgee  is  not  responsible,  unless  it  is  caused  by  his 
negligence.* 

On  demand  and  tender  by  the  pledgor,  a  good  reason  for  not 
returning  the  pledge  in  good  order  must  be  shown  by  the 
pledgee  and  evidence  failing  to  show  lack  of  ordinary  care  he 
cannot  be  charged.®  On  the  other  hand,  if  the  pledgee  gives  no 
satisfactory  explanation,  he  shall  be  held  liable  unless  the  injury 
appears  due  to  some  other  cause.**"     If  the  evidence  in  regard  to 

■ 

1.   Bank    of    British    Columbia    v.  C  Commercial    Bank    v,   Maitin,  t 

Marshall,  ii  Fed.  Rep.  19.  La.  Ann.  344. 

So  the  liability  may  ba  increased.  6.  Jones  on  Pledge,  (  405;  Scott  r. 

Drake  v.  White,  117  Mass.  10.  Crews,    2    S.  Car.  522;   Eric  Bsnkv. 

Where    the    pledgor    agreed    that  Smith,  3  Brews.  (Pa.)  9. 

goods  should  be  stored  in  a  certain  For  a  loss  occurring  after  it  is  the 

warehouse  at  his  risk    and  expense,  pledgee^s  duty  to  return   the  property, 

the  removal    by    the  agent    of    the  he  holding  it  without  right,  he  is  liable, 

pledgee,   though  without  the  latter's  Coffgst^.  Bernard,  a  Ld.  Ray m.  909, 917. 

knowledge,  made  him  responsible  for  If  perishable  goods  are  pledged,  the 

any  damage  to  said  goods  caused  by  pledgee  is  bound  to  use  ordinary  ctrc 

their  removal  to  an  insecure  or  im-  to  preserve  them;  but  if  they  perish 

proper  place  of  storage.    St  Losky  t^.  naturally    the    loss    will    fall*  on  the 

Davidson,  6  Cal.  644.  pledgor.    Thomason  v.  Dill,  30  Alt. 

a.  Hart  v.  Ten  Eyck,   2  Johns.  Ch.  444. 
(N.   Y.)  62;   Ringgold  v.  Ringgold,  i  If  one  of  several  things  pledged  be 
Har.  &  G.  (Md.)  11.  lost  with  fault  of  pledgee,  the  remain- 
See   AccBSSioN   AND    CoNFUSiON  der  are  liable  for  the  whole  debt    Rat- 
op  G00D6,  vol.  I,  p.  50.  cliflf  V.  Davis,  Yel.  178. 

S.  St  Losky  V.  Davidson,  6  Cal.  644;  6.  Story    Bailm.,    J    409;    Schouler 

Schouler  Bailm.,  4  209.  Bailm.,  4  338;  2  Kent  Comm.  580,  ^81; 

See  Agency,  vol.  i,  p.  331.  Jpnes  on  Pledge  409;  Winthrop  Sav. 

This    applies    also    to    corporation  Bank  v.  Jackson,  67  Me.  570. 

pledgees.  Where  the  pledgor  claims  the  pledge 

See  Androscoggin  R.  Co.  v.  Auburn  is  lost  by  neglect,  he  must  show  the 

Bank,  48  Me.  335;  Third  Nat  Bank  v,  neglect,  and  that  damage  resulted  to 

Boyd,  44  Md.  47;  Dearborn  v.  Union  him  therefrom.    Murphy    v.  Bartsch 

Nat    Bank,    61    Me.    369;  Cutting  v.  (Idaho,  1890),  23  Pac.  Rep.  83. 

Marvor,  78  N.  Y.  454.  T.  Stuart  v.  B%ler,  98  Pa.  St  80. 
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the  degree  of  diligence  employed  is  equally  balanced  the  pre- 
sumption that  the  pledgee  has  done  his  duty  will  leave  the  case 
with  him.* 

It  is,  however,  a  question  of  fact  for  the  jury  to  determine  from 
th^  circumstances  as  to  whether  ordinary  diligence  was  used.* 

Such  loss  through  negligence  of  the  pledgee  does  not  discharge 
pro  tanto  the  debt  secured.* 

(2)  In  Cas(  of  Theft. — Theft  per  se  establishes  neither  respon- 
sibility nor  irresponsibility  in  the  pledgee.  If  theft  is  occasioned 
by  ordinary  negligence,  the  pledgee  is  responsible ;  if  without  any 
or  with  less  than  ordinary  negligence,  he  is  discharged.* 

(3)  Measure  of  Datnages  for  Loss  by  Negligence. — This  ques- 
tion chiefly  arises  in  regard  to  securities  the  value  of  which  is  liable 
to  large  fluctuations  between  the  time  of  their  loss  and  the  time  of 
the  demand  for  them.  In  Maryland,  the  value  at  the  time  of  the 
loss  is  assessed,^  while  in  other  States,  the  value  at  the  time  of 
demand  governs,* 

6.  Bight  to  Assign  the  Fledge. — The  pledgee  may  deliver  over 
the  pledge  into  the  hands  of  a  stranger  for  safe  custody  without 
consideration  \^  he  may  sell  or  assign  all  his  interest  in  the  pledge, 
and  the  assignee  will  stand  in  his  place  ;^  or  he  may  convey  the 

1.  Mills   v»    Gilbrethi   47    Me.    326;  actual  negligence  can    rebut  this  pre- 

Clark  V,  Spence,  10  Watts  (Pa.)  335.  sumption.     Story  Bailm.,  ^  338.    But  if 

S.  Arent  v.   Squire,  i  Daly   (N.  Y.)  the  pledgee  can  be  shown  to  have  taken 

347;  Abbett  V.  Frederick,  56   How.  Pr.  less  care  of  the  pledged  goods  than  01 

(N.  Y.)  68.  his  own  it  furnishes  strong  and  in  some 

The  question  of  what  is  ordinary  dili-  cases  almost  decisive  proof  of  negligence. 

gence     is  materiaily    affected  by    the  Vere  v.  Smith,  i  Vent.   12  x;  Svred  v. 

value  of  the  property  pledged,  the  lia-  Carrauthers,  £1.  B.  &  E.  469;  ^etty  v, 

hility  to  loss  or  theft,  and  the    precau-  Overall,  4a  Ala.  145.                         ^ 

tion  taken  against  these.    Third    Nat.  Sir  William  Jones  held  that  where 

Bank    v,  Boyd ,  44  Md.  47.  the  pledged  property  was  taken  by  rob- 

.  The   usages    generally  followed    by  bery  the  presumption  was  in  favor  of 

others  pursuing  the  same  line  of  bus!-  the  pledgee,  but  if  the  property  was 

ness   in    the    same   locality   are   to  be  stolen  or  taken  by  stealth,  the  presump- 

taken  into  account,  and  the  latest  appli-  tion  was  against  him.     Jones  Bailm.,  ^ 

cations  for   the  protection  of  property  75,   x  X9;  but  the  rule  in   the  text  seems 

need   not  be  adopted  unless  it  is  com-  the   most  reasonable  and   is  generally 

nionly  done  by  others  In  the  same  bus-  adopted, 

iness.     Scott  v.  Crews,  2  S.  Car.  522.  It  is  incumbent  on  the  pledgor    to 

8.  Cooper  v.  Simpson,  41  Minn.  46.  show   both    the    negligence     and    the 

4.  Story  Bailm.,  §  338;  2  KentComm.  damage  therefrom.    Murphy  v.  Bartsch 

580;  Abbett  V.  Frederick,  156  How.  Pr.  (Idaho,  1890),  23  Pac.  Rep.  82. 

(N.  Y.)  68;   Petty  v.  Overall,  42  Ala.  5.  Third  Nat.  Bank  v.  Boyd,  44  Md. 

145;  Maury  t/.Coyle,  34  Md.  235;  Third  47. 

Nat.  Bank  v.  Boyd,  44  Md.  47;  Second  €.  Second    Nat   Bank    v.  Smith,  8 

Nat.    Bank   v.    Ocean  Nat.   Bank,   1 1  Phila.  (Pa.)  68. 

Blatchf.  (U.  S.)  362;  Scott  v.  Crews,  2  S.  Such  loss  or  depreciation  in  the  value 

Car.  522;  Tenkins  v.  National  Village  of  the  property  pledged  does  not  oper- 

Bank,  58  Me.  27^;  Winthrop  Sav.  Bank  ate  to  discharge  the  debt  secured  pro 

V.  Tackson,  67  Me.  570.  tanto.    Cooper  v.   Simpson,  41  Minn. 

Where  the  pledgee  takes  the  same  care  46. 

of  pledged  goods  as  he  does  of  his  own  T.  IngersoU  v.  Van  Vokkelin,  7  Cow. 

and -both  are  stolen,  he  is  presumed  to  (N.  Y.)  670. 

have  used  the  care  of  an  ordinary  man  8.  Warner  v.  Martin,   xi  How.  (U. 

in   the  same  position.    Only  proof  of  S.)  209;  Jarvis  v.  Rogers,  15  Mass.  408; 
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same  interest  conditionally  by  the  way  of  pledge  to  another 
person.* 

The  pledgee  may  release  a  portion  of  the  goods  pledged,  and 
such  release,  if  made  to  the  pledgor,  or  with  his  consent  to  his 
assignee,  does  not  affect  the  pledgee's  lien  upon  the  remainder  of 
the  property,  or  his  right  of  action  against  the  debtor  upon  the 
personal  obligation.' 

The  lien  of  a  pledge  cannot  be  separated  either  from  the  pos- 
session of  the  pledge  or  from  the  debt,  so  that  to  make  an  effect- 
ual sale  both  must  pass  to  the  assignee.' 


Whitaker  v.  Sumner,  20  Pick.  (Mass.)  lateral  securities  without  the  consent 

399;   Thompson    v.  Patrick,    4    Watts  of  the   pledgor.     Massachusetts  Pub. 

(Pa.)  414;  Ashtcm's  Appeal,  73   Pa.  St.  St.  1883,  chap.  203,  ^  73,  73. 

153;  Builard    v,  Billings,  2  Vt    309;  Such  an  offense  is   not   indictable 

Bush  V,  Lyon,  9  Cow.  (N.  Y.)  ^2;  Goss  as    embezzlement,    but    only   under 

V,    Emerson,    23  N.   H.  38;  bailey  v,  the      statute.      Com.     v.    Butterick, 

Colby,  34  N.  H.  29;  Baltimore  M.  Ins.  100    Mass.    x  ;     Pennsylvania    Laws 

Co.  V.  fSalrymple,  25  Md.  269;  Bulkeley  18781     ch.      155,     ^      200 ;     Act   of 

V,  Welch,  31   Conn.  339;  Calkins  v.  May  25,   1878.     But    in  z88i,  Act  of 

Lockwood,  17  Conn.   154;   Shelton  v,  June    loth,   Pub.   Laws   1881,  p.   107, 

French,  3^  Conn.  480;   Belden   v.  Per-  this  statute  was  modified  by  a  proviso 

kins,  78  111.  449;    Whitnby  v,   Peay,  24  that  it  shall  not  be  construed  to  prevent 

Ark.  22;  Macomber  v.  Parker,  14  Pick,  brokers  from  pledging  or  hvpothecat- 

(Mass.)  497;  Hunt  v,  Holton,  13  Pick,  ing  stock  or  other  securities   which 

(Mass.)  216;   Ferguson  v.   Union  Fur-  they  have  purchased,   in  whole  or  in 

nace  Co.,  o  Wend.  (N.  Y.)  345;  Bradley  part,  with  their  own  money  or  credit 

V.  Parks,  03  111.  169;  Mores  v.  Conham,  for  others,  and  for  which  they  have 

Owen  123;  Johnson  v,  Stear,  15  C.  B.,  not  been  wholly  reimbursed  by  the 

N.  S.  3jo;  Uonald  v.  Suckling,  L.  R.,  i  parties  for  whom  such  stock  or  other 

Qs,  B.  505;  Ratcliffe  v.  Davies,  Yel.  178;  'securities  have  been  purchased. 

Demainvray  v.   Metcalfe,  2  Vfern.  690;  The   payee    of  a  negotiable    note, 

Mann  ^.  Shiffner,    2   East  523;    Mc-  holding  other  notes  as  collateral  seca- 

Combie  V.  Davies,  7  East  607;    Halli-  ritymay  lawfully  transfer  the  colUteral 

dky  V,  Holgate,   L.  R.r3  Ex.  299.  This  notes  to  an  indorsee  of  a  principal  note, 

Is  the  chief  distinction  between  a  mere  although  he  has  given   his  debtor  a 

lien  and  a  pledge.     Hubbell   v.  Drexel,  written  undertaking  to  redeem  the  col- 

ai  Am.  L.  Keg.,  N.  S.  452;  Daubigny  v.  laterals,  and  if  the  indorsee  to  whom 

Duval,  5  T.   R.  604;  Legg  v,  Evans,  6  the  securities  are  transferred  wrong- 

M.  &  W .  36;  Mc(Jorabie  v,  Davies,  7  fully  converts  them  to  his  own  use  the 

East  6.  original  payee  is  not  liable  in  trover 

So  of  negotiable  instruments.   Hayes  for  such  conversion.  Goss  v.  Emerson, 

V.  Riddle,  x  Sandf.  (N.  Y.)  248;  Chap-  23  N.  H.  38. 

man  v.  Brooks,  31  N.  Y.  75;  Duncomb  1.  McCombie  v,  Davies,  7  East  63; 

V.  New  York  etc.  R.  Co.,  84  N.  Y.  190;  Ratcliffe  r.  Davies,  Yel.  178;  Jarvisr. 

88N.  Y.  i;   Gould   v.   Farmers*    Loan  Rogers,  15  Mass.  389;  National  Bank 


etc.  Co.,  23   Hun    (N.  Y.)   322;  Lewis     v,  Winston,  5  Baxt.  (Tenn.)  685;  Lewis 
j6  N.  Y.  39«;;  Baldwin  v.  Ely,    v.  Mott,  36  N.  Y.  395 ;  Janris  p.  Rogers, 
9  How.    (U.  S.)    580;   Fennel   «.  Me-     15  Mass.  408. 


V.  Mott,  3< 


Gowan,  58  Miss.  261;  White  Mts.  ete.  9.  Faulkner  v.  Hill,  104  Mass.  188. 

R.  Co.v.  Bay  Stete  Iron  Co.,  50  N.  H.  8.    Whitney  v.   Peav,   24  Ark.  22; 

57;  Merchants*  Bank  v.  State  Bank,  10  Johnson  v.  Smith,  11  Humph.  (Tenn.) 

Wall.  (U.  S.)  604.  396;  Builard  v.  Billings,2  Vt  309;  and 

The  pledgee  may  assign  the  pledged  see  Lewis  v.  Barnum,  12  Abb.  Pr.  (N. 

property  with  or  without  the  consent  Y.)  305. 

of  the  pledgor.    Curtis  v,  Leavitt,   15  Where  therefore  the  debt  secured 

N,  Y.  9.  ^**    been  assigned  with  the  pledge, 

in  several  States  it  is  made  a  crim-  the  pledgor  cannot  maintain  an  action 

inal  offense  to  sell  or  repledge  col-  of  trover  against  the  pledgee  for  con- 
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The  security,  however,  being  a  mere  incident  of  the  principal 
debt,  an  assignment  of  the  debt  passes  either  a  legal  or  equitable 
interest  in  the  pledge,  unless  it  is  otherwise  agreed  between  the 
parties.* 

The  original  contract  of  pledge  is  not  put  an  end  to  by  assign- 
ing the  thing  pledged,  and  therefore  the  original  pledgor  can  only 
recover  it  by  first  paying  or  tendering  the  amount  of  his  debt  se- 
cured by  the  pledge.* 

If  the  pledgee  sells  absolutely  the  pledged  property  before  the 
debt  secured  is  due,  he  is  guilty  of  conversion  and  liable  for  the 
difference  between  the  value  of  the  pledged  property  at  the  tiirie 

^ 

version  of  the  property,  although  the  shall  be  owned  by  one  person  and  the 
tatter's  assignee  may  nave  converted  pledge  bj  another,  it  is,  therefore,  held 
the  property  to  his  own  use.  Goss  v^  that  the  assignee  of  the  pledge  can- 
Emerson,  33  N.  H.  38;  Baily  v.  Colby,  not  maintain  an  action  or  enforce  a 
34  N.  H.  29;  Stiger  v.  Third  Nat.  lien  unless  he  shows  that  he  also 
Bank,  6  Fed.  Rep.  569.  owns  the  debt  secured  by  t^e 
Nor  can  the  pledgor  maintain  re-  pledge.  Van  Eman  v.  Stanchfield,  13 
plevin  or  detinue  for  the  thing  pledged  Minn.  75. 

in  the  hands  of  the  assignee  without  The  assignee  of  a  principal  debt  and 
paying  or  tendering  the  debt  secured  the  collateral  securities  holds  the  lat- 
hy the  pledge.  Halliday  xk  Colgate,  ter  upon  the  same  terms  that  the  orig- 
Lr.  R.  Ex.  299;  Johnson  v,  Stear,  xc  inal  pledgee  held  them.  Ponce  v, 
C.  B.,  N.  S.  330;  Evans  r.  Potter,  %  McElvy,  47  Cal.  154;  Dupre  v.  Fall, 
Gall.  (U.  S.)  13;  Lewis  v.  Mott,  36  10  Cal.  430;  Alexandria  etc.  R.  Co.  t;. 
N.  Y.  95;  Lane  v,  Bailey,  47  Barb.  Burke,  22  Gratt.  (Va.)  254;  Fant  v. 
(N.  Y.)  395;  but  in  Neiler  v,  Kelley,  Miller,  17  Gratt.  (Va.)  47. 

69  Pa.  St.  403,  and   Work  v,   Bennett,        2.  Donald  v.  Suckling,  L.  R.,  i   Q. 

70  Pa.  St.  484,  trover  was  maintained  B.  585 ;  Talty  v.  Freedman's  Sav.  etc. 
for  an  illegfal  conversion  of  the  thing  Co.,  93  U.  S.  321 ;  Thompson  v,  Pat- 
pledged  by  selling  or  repledging  it,  rick,  4  Watts  (Pa.)  414;  Bradley  v. 
though  defendant  was  allowed  to  re-  Parks,  83  111.  169 ;  Belden  v,  Perkins, 
coup  from  the  damages  of  the  conver-  78  111.  449;  Stager  v.  Third  Nat.  Bank, 
sion  the  amount  due  him  secured   by  6  Fed.  Rep.  569. 

the  pledge.     But  see  Thompson  v.  Pat-  Where  the  pledgee  makes  a  sale  or 

rick,  4  Watts  (Pa.)  414.  repledge  wholly  inconsistent  with  the 

1.  Stearns  v.  Bates,  46  Conn.  313;  contract  of  pledge,  the  pledgor's  proper 
Belcher  v,  Hartford  Bank,  15  Conn,  remedy  is  an  action  on  the  case  for  the 
383;  Lewis  V,  De  Forest,  20  Conn,  injury  done  instead  of  detinue  or  con-' 
427 ;  Jones  7\  C^innipiack  Bank,  version.  Donald  v.  Suckling,  L.  R.,  i 
29  Conn.  25 ;  Poe  v.  Bank  of  Mon-  Q.  B.  585,  610.  Per  Blackburn,  J. 
treal,  39  if.  C,  C^  B.  54;  Esty  v,  T'rover  was  also  sustained  in  Mer- 
Graham,  46  N.  H.  169;  Stearns  v.  chants'  Nat.  Bank  r.  Trenholm,  12 
Bates,  46  Conn.  306;  Homer  v,  Sav-  Heisk.  (Tenn.)  ^20.  In  First  Nat. 
ings  Bank,  7  Conn.  478;  coHtra^  John-  Bank  v.  Boyce,  76  Ky.  42,  19  Am.  L. 
son  V.  Smith,  xi  Humph.  (Tenn.)  396,  Reg.,  N.  S.  503,  the  pledgor  was  allowed 
where  the  court  said  that  delivery  or  to  maintain  an  action  against  a  sub- 
possession  was  essential  to  the  pledge,  pledgee  without  first  tendering  or  pay- 
the  passage  of  the  debt  alone  could  ing  the  original  debt,  but  the  sub- 
not  pass  security  without  the  delivery,  pledgee  was  allowed  a  right  of  set-off 
It  seems,  however,  that  the  original  against  the  original  pledgor, 
pledgee  might  ordinarily  be  regarded  So  long  as  nothing  is  done  to  de- 
as  holding  possession  of  the  pledge  as  prive  the  pledgor  of  his  right  to  re- 
the  agent  of  his  assignee.  Jones  on  deem  on  payment  of  the  amount  due 
Pledge,  §  418,  n.  on  the  principal  debt,  he  is  not  injured 

As  the  pledgee  cannot  separate  his  and  cannot  complain  of  the  assign- 
special  property  in  pledge  from  the  ment.  Chapman  v.  Brooks,  31  N.  Y. 
debt  secured  by  it,  so  that  the  debt  75. 
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of  conversion  and  the  amount  of  the  debt  secured.*  There  is 
ordinarily  no  implication  in  law  that  the  pledgee  shall  keep  the 
pledge  in  his  own  exclusive  possession.* 

6.  Duty  to  Betnm  Pledge. — When  the  debt  or  engagement  for 
which  the  pledge  was  given  has  been  performed  and  the  lien  of 
the  pledgee  discharged,  it  is  the  latter's  duty  to  return  the  pledge 
to  the  pledgor.^ 

Xn.  ElOHTfl»  LIASILITIE8  AVD  BXXKDISS  07  PLEDGEE  07  COBFOBEAL 

Pbofeety  Atteb  DE7AULT — 1.  In  OeiieraL — The  remedies  of  the 
pledgee  on  the  pledgor's  default,  lie  in  two  general  directions: 
first,  by  suit  on  the  debt  itself ;  second,  by  recourse  to  the  prop- 
erty pledged  as  security. 

2.  Suit  on  the  Debt  Seenred— ^.  In  General. — The  fact  that  a 
creditor  has  taken  collateral  security  for  a  debt  does  not  in  any 
way  preclude  his  suing  on  the  debt  before  resorting  to  the  se- 
curity.* 

1.  Kilpotrick  v.  Dean  (Citj  Court),  Bank  of  Rutland  v.  Woodruff,  34  Vt 
3  N.  Y.  Supp.  60.  89;  Darst  v.  Bates,  95  111.  453;   Wil- 

2.  Donald  v.  Suckling,  L.  R.,  i  Q^  helm  v,  Schmidt,  84  111.  189;  (jushman 
B.  585 ;  Talty  v.  Freedman's  Sav.  etc.  v,  Hayes,  46  IH.  145;  Archibald  v. 
Co.,  93  U.  S.  321;  Hopper  v.  Smith,  63  Argall,  53  111.  307;  Rozet  v.  McClellan, 
How.  Pr.  (N.  Y.)344  Lewis  v.  Mott,  48  III.  345;  Robinson  v.  Hurley,  11 
36  N.  Y.  95.  Iowa  410;  Jones   v.  Scott,  10  Kan.  33; 

It  has  been  suggested,  however,  that  Dugan      v.      Sprague,    2     Ind.    600; 

an  obligation  on  the  part  of  the  pledgee  Sonoma  Valley  Bank  v.  Hill,  59  Cal. 

to  keep  the  pledge  in  his  own  personal  X07;  Kemmil  v.  Wilson^  4  Wash.  (U. 

care  may   in    some   cases    be  inferred  S.)  308. 

from  the  nature  of  the  thing  pledged,  as  South  Sea  Co.  v.  Duncomb,  2  Str. 

in  the  case  of  a  valuable  work  of  art,  919;    Ewes  v,  Widdowson,  4  Car.  & 

which  it  is   to    be    supposed  that  the  P.  151;  Anonymous,  12  Mod.  564. 

pledgor  would  not  desire  to  give  to  the  Nothing  in  the  California  statutes 

care  of  strangers.    Per  Cockburn,  J.,  in  precludes  a  pledgee   from  suing  for  the 

Donald  v.  Suckling,  L.  R'.,  i  Q^^B.  585.  debt    without    first     resorting   to  the 

S.  Story  on    Bailm.    %  4^0;  Lyle  r.  pledge.     Ehrlich  v.  Ewald,  66  Cal.  97. 

Barker,  5  Binn.  (Pa.)  457;  ^omeroy  v.  There  is  no  obligation  on  the  part  of 

Smith,  17  Pick.  (Mass.)   86;   Dean  v,  the  pledgee  to  sell  collateral  securities 

Lawhan,  7  Oregon  423.  before  suing  on  the  debt.    Queen^s  Co. 

But  he  need  not  do  this  until  demand  Kank  v.   Leavitt   (Supreme  Ct.),  10  K. 

made,  or  he  is  notified  that  his  debt  has  Y.  Supp.  194. 

been  paid.     Dewart  v,   Masser,  40  Pa.  Suit  for  Deficiency. — A    suit  may  be 

St.  302.  maintained  bj-  the  pledgee  for  a  Befi- 

Where  claims  are  received,  to  be  col-  ciency  arising  af^er  the  application  of 

lected  and  applied  to   the   payment  of  the    pledged     property     to   the   debt, 

debts,  an  ofier  to   return   them  is  suffi*  Mauge  t>.  Heringhi,  26  Cal.  577. 

cient,  unless  some  are  lost  through  neg-  Presenting  Claim  to  Personal  Btprt- 

ligence  in  proceeding  thereon.     Mullen  santatlTea  of  Deceased  Pledgor. — Unless 

V,  Morris,  2  Pa.  St.  85.  the    pledgee     seeks    recourse    against 

4.  Butterworth  v,  Kennedy,  ^  Bosw.  other  property  of  the  pledgor   l:^ide8 

(N.    Y.)    143;    Langdon    v.    Buell,  9  that  held  in  pledge  ,  he  need  not  pre* 

Wend.  (N.  Y.)  80;  Elder  v.  Rouse,    15  sent  his  claim.     In    re  Kibbe,  57  Cal. 

Wend.  (N.  Y.)  218;  Queen's  Co.  Bank  4^7;  Huylerr.  Dahoney,  48  Tex.  2U. 

V,   LfCavitt   (Supreme   Ct.),   10  N.  Y.  But  where  collateral   security  ior  a 

Supp.    194;     Beckwith    v.    Sibley,    11  debt    is    uncollectible    in    Texas^   the 

Pick.    (Mass.)  482;   Whitwell  v.  Brig-  pledgee  may  be  compelled  to  present 

ham,   10  Pick.  (Mass.)    x  17;  Cornwall  his  claim  in  the  probate  court.    Huyler 

V.  Gould,  4   Pick.   (Mass.)  ^44;  Whit-  v.  Dahoney,  48  Tek.  234. 

aker  v,  Sumner,  20  Pick.   (Mas^.)  399;  In  Arkansas^  by   statute.  If  the  re- 
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• 

Nothing  short  of  the  recovery  of  the  amount  of  the  debt  itself 
will  release  the  security.^  Even  the  recovery  of  judgment,*  tak- 
ing out  execution  or  attachment  against  other  property  of  the 
debtor,^  and  committing  the  debtor's  body  to  prison  on  execu- 
tion for  the  debt  *  do  not  impair  the  right  to  hold  the  security. 

Even  refusal  of  tender  of  the  amount  of  the  debt  at  maturity, 
while  it  discharges  the  lien,  leaves  still  the  right  to  sue  on  the 
debt.*      ' 

*.  Return  of  Security. — The  return  of  the  security  in  gen- 
eral  is  not  a  condition  precedent  to  the  recovery  by  suit  on  the 
debt,  for  the  pledgee  can  hold  it  uptil  after  his  debt  is  satisfied,® 
and  if  the  pledged  property  is  not  then  returned,  the  pledgee  is 
liable  in  trover.^  In  some  States  by  statute  the  creditor  must 
produce  the  security  or  account  for  its  absence  as  a  preliminary 
to  recovery.®    And  he  cannot  escape  this  obligation  by  showing 

demption  of  the  pledge  is  for  the  benefit  146;    Chapman  v.  Clough,  6  Vt  123; 

of  the  estate,  the  executor  may  be  com-  Morse  v.  Woods,  5  N.  H.  297  ;    Scott 

pellod   to   redeem   it.     Arkansas  Dig.  v,   Parkec,  i    Q^   B.    809;  Lawton   v, 

1S74,  i  183.  Newland,  2  Stark.  72. 

1.  Where,    after    suit    was    brought  Even  where  an  agreement  was  made 

upon  a  note,  the  plaintifi'sold  collateral  that  on  payment  of  a  part  of  the  debt 

security  for  more   than  enough  to  pay  a    proportionate    part   of    the  shares 

the    balance  due  on    the    note,    held,  pledged   was  to  H>e   returned,   it  was 

that  this  was    equivalent  to  paj^ment  held   that  the  shares  were  to  be  re- 

/tf«i/tfii/tf ///« and  discharged  the  cause  of  turned    after    the    money    was    paid, 

action,  but  that  the  surplus  could  not  be  Scott  v,  Parker,  x  Q^  B.  %oic^ 

recovered  in  set-off.     Lewis   v,  Jewett,  By  statute  in    Minnesota  one  who 

51  Vt.  378.  has  taken  security  for  a  debt  as  there- 

8.  Smith   V.    Strout,  63    Me.     205 ;  /  in  provided,  may  bring  his  action  on 

Tones  v,  Scott,  10   Kan.  33 ;  Sonoma  the  original  claim,  in  the  first  instance. 

Valley   Bank    v.    Hill,   59  Cal.   107;  holding  himself  ready  to  prove  that  in 

Charles  v,  Coker,  2  S.  Car.  122.  fact  he  had  no  security,  and  will  not 

5.  Taylor  v.  Cheever,6  Gray  (Mass.)  be  put  to  a  useless  expense  and  delay 
146 ;  Whitwell  v,  Brigham,  19  pick,  simply  for  the  purpose  of  demonstrat- 
<Mass.)  117.  ing  this  by  a  judicial  decision ;  but  by 

4.  Morse  zk  Woods,  5  N.  H.  297;  their  admission  of  the  assignment  to 
Chapman  v,  Clough,  6  Vt.  123;  Trot-  them  of  such  security,  they  put  them- 
ter  V,  Crockett,  2  Port.  (Ala.)  401 ;  selves  out  of  court,  until  they  either 
Smith  f .  Strout,  63  Me.  205 ;  South  show  that  it  was  exhausted  before 
Sea  Co.  V.  Duncomb,  2  Str.  919.  bringing  the  suit,  or  that  it  was  value- 
But  see  Cleverly  v.  Bracjcett,  8  Mass.  less.  Schalck  v.  Harmon,  6  Minn.  265. 
150;  Sellick  V.  Munson,  2  Aik.  (Vt.)  Offnr  to  Katum. — In  Louisiana  bl  cred- 
50;  2Vt.i3.  itor  who   has  obtained   i>os8ession  of 

6.  Tones  on  Pledges,  ^  542,  592;  property  of  an  insolvent  debtor  held 
Mitchell  V.  Roberts,  17  Fed.  Rep.  776.  in   pledge    by   another    creditor,    by 

Where  the  stock  and  other  assets  of  paying  Uie  debt  due  the  latter,  cannot 

one  bank  had  been  transferred  to  an-  afterwards  sue  to  recover  the  money 

other  bank,  to  secure  it  against  exist-  paid   by  him  without  offering  to  re- 

ing  liabilities,  and  such  transfer  was  store  the  pledged  property.     Byrne  v, 

set  aside  as  fraudulent,  it  was  held  that  Hibernia  Nat.  Bank,  31  La.  Ann.  81. 

the  debt  was   not    thereby   rendered  7.  Scott  v.  Parker,  i  Q^^  B.  809. 

void;  it  lost  the  benefit  of  the  securi-  8.  Ocean  Nat.  Bank  v,  Faub,  50  N. 

ty,  but  was  entitled  to  the  privileges  of  Y.  474;  Smith   v,  Rockwell,   2    Hill 

other  creditors.     Johnston  v.  South-  (N.  Y.)482;  Stuart  v.  Bigler,  98   Pa. 

western  Bank,  3  Strobh.  Eq.  (S.  Car.)  St.  80;  Spaulding  v.  Bank  of  Susque- 

363.  hanna  Co.,  9  Pa.  St.  28 ;  Bank  of  U.  S. 

f.  Taylor  v,  Cheever,  6  Gray  (Mass.)  v.  Peabody,  ao  Pa.  St.  454, 
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that  the  security,  subsequent  to  its  deposit,  became  worthless, 
since  it  does  not  follow  but  that  he  may  have  disposed  of  it  to  ad- 
vantage while  it  was  still  of  value.^ 

£.  Defenses. — The  debt  being  a  transaction  independent  of 
the  pledge  contract,  as  a  rule  the  value  of  the  pledged  property 
cannot  be  set-off  or  recouped  against  the  debt  sued  on,*  nor  is  it 
a  good  defense  that  the  property  pledged  has  greatly  depreciated 
in  value  between  the  time  of  default  and  the  bringing  of  the  suit.' 
The  fact  that  the  debtor  gave  security  for  the  debt  does  not  pre- 
clude him  from  setting  up  an  antecedent  defense.^  For  the  giv- 
ing  of  security  in  no  way  affects  the  antecedent  rights  of  the 
parties.^  But  by  statute  in  several  States,  the  pledgor  may  set 
up  as  a  defense  the  conversion  of  the  pledge.^ 

It  is  no  defense  to  a  suit  on  the  debt  that  the  pledgee  has 
failed  to  sell  or  otherwise  realize  on  the  security  pledged,  as  he 
has  the  power  to  do.^  Of  course,  when  the  debtor  has  realized  on 
the  security,  that  is  a  defense  pro  tanto  to  the  suit  on  the  debt 
secured.^    A  covenant  not  to  sue  until  the  return  of.  the  security 

The    failure  or  refusal  to  give  an  Y.)  406;  Steams  v.  Marsh,  4  Den.  (N. 

account  of  the  application  of  goods  re-  Y.)  227;  Bank  of  British  Columbia  9. 

ceived  as  collateral  security  for  a  debt,  Marshall,  i  x    Fed.  Rep.  19;  Scott  v, 

will  operate  as  a  bar  to  the  recovery  Crews,  a  S.  Car.  532. 
of  the  debt  itself.    Simes  v.  ?ane,   z         Where  the  pledgee,  with  the  content 

Phtla.  (Pa.)  501.  of  the  pledgor,  gave  the  goods  pledged 

Where  a  creditor  holds  collaterals  in  to  a  factor  to  sell,  on  a  suit  on  the  debt 

pledge  to  secure  his  claim,  he  is  prop-  secured,  the   pledgee  was  held  to  ac- 

erlj  required  to  account  therefor  be-  count  for  the  value  of  the  goods  even 

fore  sharing  in  the   proceeds  of   a  re-  though  the  factor  had  failed  to  account 

ceiver's  sale  of  the  debtor's  property,  to  him;  for  the  plediree,  having  dealt 

Bnran  etc.  Shoe  Co.  v.  Block,  5a  Ark.  with  the  factor,  has  the  right  and  duty 

450.  of  compelling    the    latter    to  account. 

1.  Stuart  V.  Bigler,  98  Pa.  St. 80.  Bigelow  v.  Walker,  24  Vt.  149. 

2.  Winthrop  Sav.  Bank  v.  Jackson,  7.  Sec  iif/ra,  this  title,  Obiigaiiw  i^ 
67  Me.  570.  SelL 

8.  Rozet  V,  McClellan,  48  111,  34^.  Butter  worth  v,   Kennedy,    ^   Bosw, 

The  failure  of  a  pledgee  of  stock  to  (N.Y.)  143;    Napier  v.   Central   Gt. 

sell  it  on  request  of  the  pledgor  at  the  Bank,  68  Ga.  637 ;  Stover  v,  Flaclc,  41 

maturity  of  the  debt  secured,  cannot  be  Barb.  (N.  Y.)  162. 

set  up  as  a  bar  to  a  suit  on  the  debt,  That  the  pledgee  has  wrongfully  sold 

but  the  loss  occasioned  by  the  failure  other  securities  which  he  held  for  the 

may  be  in  that  case  set-off.    Taggard  same  debt,  is   no  defense.     Hayes  v. 

V.  Curtenius,  15  Wend.  (N.  Y.)  155.  Riddle,  i  Sandf.^N.  Y.)  248. 

4.  Hancock  v.  Palmer,  17  Abb.  Pr.  8.  In  an   action    by    a    bank   on  a 

(N.  Y.)  335.  promissory  note,  to  which  the  defense 

6.  Gahn  v,  Niemcewicz,  ix  Wend,  was  payment  bv  a  sale  of  bonds  of  a 
(N.  Y.)  321;  Elwood  V.  Diefendorf,  5  corporation  held  as  collateral  security, 
Barb.  (N.  Y.)  409;  Wi^aman  v,  Hoag,  parol  evidence  was  admitted  against 
14  Barb.  (N.  Y.)  239;  Taylor  v,  Allen,  the  defendant's  objection  to  show 
36  Barb.  (N.  Y.)  297;  Fox  v.  Parker,  that  the  bank  held  the  bonds  also  ss 
44  Barb.  (N.  Y.)  541;  Darlon  v.  collateral  security  for  a  previous  note 
Christie,  39  Barb.  (N.  Y.)  613;  Tag-  of  which  the  note  in  suit  was  a  re- 
gard f^  durtenius,  15  Wend.  (N.  Y.)  newal  or  was  given  as  security,  and 
IC7;  Pring  V,  Clarkson,  i  Bam.  &  that,  having  a  claim  against  the  bank- 
Cress.  14;  Twopenny  v.  Young,  3  nipt  estate  of  an  indorser  of  the  pre- 
Barn.  &  Cress.  208.  vious  note,  the  bank  made  an  arrange- 

6.  Cass  V,  Higenbotam,  37  Hun  (N.  ment  with  the  assignee  in  bankruptcy, 
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cannot  be  set  up  as  a  bar  to  the  suit  on  the  debt ;  but  there  may 
be  a  suit  for  breach  of  the  covenant.* 

d.  Attachment  of  Pledged  Property.— The  pledgee  may, 
if  he  likes,  waive  his  lien  and  have  the  pledged  property  levied 
upon  and  sold  under  execution  or  attachment  issued  upon  judg- 
ment recovered  on  the  debt  secured.* 

3.  Beoonne  to  Seonrity — a.  In  General. — On  the  failure  of  the 
pledgor  to  redeem,  the  pledgee  does  not  become  the  absolute 
owner  of  the  pledged  property,  for  his  right  is  simply  to  hold  the 
goods  for  security.*  To  work  a  forfeiture  of  the  pledgor's  title, 
a  foreclosure  of  some  kind  must  take  place.^ 

Outside  of  agreement  by  the  parties  and  the  operation  of  stat- 
ute law,  the  right  of  the  pledgee  to  foreclose  the  title  of  the 
pledgor  is  enforced  by  filing  a  bill  in  chancery  and  having  a  judicial 
sale  under  a  regular  decree  in  foreclosure  or  by  selling  without 
judicial  process  upon  giving  reasonable  notice  to  redeem.^ 

*.  Election  of  Funds.— A  creditor  having  two  securities  for 
the  same  debt  may  rely  on  either  or  JDoth.*    But  when  another 

bj   which    the  bonds   were  sold    bj  But  where  a  sheriff  holding  a  note  as 

public  auction,  the  bank  agreeing  to  collateral  security  for  the  payment  of 

bid  a  certain  amount  for  them,  and  to  an  execution  against  the  owner  of  the 

prove  the  balance  of  the  claim  against  note,  made  a  void  levj  under  the  eze- 

the  estate ;  that  no  one  else   bid  any  cution,  the  lien  was  not  waived.   Fisher 

more, '  and  the  bank  kept  the  bonds  v.  Meek,  38  111.  93. 

and  proved  the  remainder  of  its  claim.  S.  Unless  especially   authorized    by 

Held  that  this  evidence  was  admissible ;  the  terms  of  the  bailment,  the  pledgee ' 

also,  that  the  fact  that  the   bank  re-  cannot  appropriate  the   security  in  sat- 

ceived  a  dividend  from  the  trustees  of  isfaction  of  the  debt  Conyngham's  Ap- 

the    property  of  the  corporation,  to  peal,  57  Pa.  St.  474;   and  even  then  he 

whom  a  mortgage  had  been  given  to  may    be    compelled   to  account  to  the 

secure  the  bonds,  was  not    evidence  pledgor.     Kingsbury  v.  Phelps,  Wright 

tending  to  show  that  the  bonds  were  (Ohio)  370. 

actually  sold  by  the  bank.    Globe  Nat.  In  some  States  such  an  agreement  is 

Bank  v,  Ingalls,  126  Mass.  209.  of  no  avail.    Lucketts  v.  Townsend,  3 

1.  Foster  T'.  Purdy,   5   Met.  (Mass.)  Tex.  119. 

443.  4.  Brownell  v,  Hawkins,  4  Barb.  (N. 

So  under  a  statute  in    California^  a  Y.)    491 ;    Mitchell  v,  Roberts,  17  Fed. 

creditor  of  a  corporation  may  sue  the  Rep.  776. 

stockholders,  though  behold   security  6.  Robinson  v.  Hurley,  11  Iowa  410; 

of  the  corporation  for  the  same  debt.  Ogden  r.  Lathrop,  i  Sweeny    (N.  Y.) 

Sonoma  Valley  Bank  v.  Hill,  59  Cal.  643;  Lucketts  i;.  Townsend,  3  Tex.  119; 

107.  King  V.  Texas  B.  &  Ins.  Co.,  58  Tex. 

2.  Sickles  t'.  Richardson,  33  Hun  669;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
(N.  Y.)  559;  Legg  V,  Willard,  17  Pick.  337. 

(Mass.)  140;  Whitaker  v,  Sumner,   10  6.  Buchanan  r^  International   Bank, 

Pick.  (Mass.)  399;  Buck  v.   Ingersoll,  78  111.  500;  Prout  v.  Lomer,  79  III.  331; 

XI  Met.  (Mass.)  336;  Jacobs  v.  Latour,  Collum  v,  Emanuel,  i  Ala.  23;  Taylor's 

5  Bing.  130;  but  see  Arendale  v,  Mor-  Appeal,  81  Pa.  St.  460;  Morris  v.  Fates, 

gan,  5  Sneed  (Tenn.)  703.  43  Hun   (N.  Y.)   393;   Farmers'   Loan 

Bxampt  Property. — Where    property  etc.  Co.  v.  Walworth,  x  N.  Y.  433. 

exempt     from     execution     has     been  A    subsequent     judgment    creditor, 

pledged, the  exemption  is  waived  and  the  whose  claim  is   jeopardized  by  an  ap- 

Eroperty  may  be  sold  under  execution  propriation  of  payments  to  an  earlier 
«ued  on  judgment  recovered  on  the  lien,  has  no  equity  which  will  author- 
debt  secuiVd.  Jones  v.  Scott,  10  Kan.  ize  him  to  interfere  in  said  distribution, 
33.  where   the  security  remains  which  he 
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party  has  a  lien  upon  or  interest  in  only  one  of  these  funds  the 
creditor  will  be  compelled  in  equity  to  resort  to  the  other.*  But 
this  rule  is  never  enforced  to  the  prejudice  of  the  double-fund 
creditor,*  as  where  the  fund  to  be  resorted  to  is  dubious  or  is  one 
which  can  be  reached  only  by  litigation.' 

c.  Sale  at  Common  Law — (i)  In  General. — The  rule  at  com- 
mon  law  is  now  well  settled  that  on  default  of  payment  of  his 
debt  the  pledgee,*  by  giving  to  the  pledgor  reasonable  notice  to 
redeem  and  of  the  intended  sale,  may,  without  judicial  process  or 
decree  of  foreclosure,  sell  the  pledged  property  at  public  auction 
and  give  a  good  title.* 

had  when  his  judgment  was  received,  the  funds  with  full  knowledge  that  his 

Johnson's  Appeal,  37  Pa.  St.  268.  deht  cannot  be  satisfied  out  of  the  other 

A  creditor  maj  resort  to  his  collateral  without  injury  to  another  creditor  who 

security,    although   he  has   taken  and  has  a  subsequent  lien  on  that  fund  only, 

discharged    the   bail    of  his  principal  will  not  thereby  forfeit  his  lien  on  the 

debtor  upon  a  capias  ad  satisfaciendum,  second  fund  unless  his  right  to  resort  to 

Hartshorne  v,  Mclver,   i   Cranch  (C.  the  fund  which  he  chose  to  abandon 

0421.  was  clear  and   not  seriously  contested, 

1.  Besley  v.  Lawrence,  11  Paige  (N.  and  the  remedies    for    applying  that 

Y.)  581;  Ingalls   V,  Morgan,   10  N.  Y.  fund  were  reasonably  prompt  andeffi- 

178;  Hawley  v.  Mancins,  7  Johns.  Ch.  cient    Kidder  v.  Page,  48  N.  H.  380. 

(N.  Y.)    174:  Geller  v.  Hoyt,  7  How,  8.  Walker  v,  Covar,  2  S.  C»r.  i6l 

Pr.  (N.  Y.)  265;  Davis  v.  Walker,  51  So  a  creditor,  holding  security  upon 

Miss.  659;  Turner  v.  McCarter,  42   Ga.  different  kinds  of  property,  cannot  be 

491 ;  Breedlove  v.  Stump,  3  Yerg.  compelled  to  select  that  which  is  least 
(Tenn.)    257;    White     v.    Dougherty,  .  convenient  and  available  to  himself,  In 

Mart.  &  Y.  (Tei;in.)  309;  Glass  v,  Pul-  order  to  aid  other  creditors,  not  secured, 

len,  6  Bush  (Ky.)  346.  in    the    collection  of  their   demands. 

This  rule  is  not  applicable  where  a  Emmons  v,  Bradley,  56  Me.  33^. 

party  has  merely  an  election  between  Where,  under  a  general  assignment 

the  two  funds  and  no  other  Hens  are  in-  made  in  New  Tork^  a  preferred  creditor 

volved.    Farmers'    Loan    etc.    Co.  v.  held  collateral  security,  equity  will  not 

Walworth,  i  N.  Y.  433.  interfere  to  compel  such  creditor  to  re- 

BMurity  Ont  of  the  Itatt. — It  makes  sort  to  such  collateral,  but  the  mode 

no  difference  that   the    unincumbered  of  distribution  laid  down  by  the  statute 

property  is  out  of  the   State.    Hays  v,  must  be  followed.    Benedict  v.  Bene- 

Ward,  4john8.   Ch.  (N.   Y.)  123;  but  diet,  15  N.J.  Eq.  150. 

there  must  be  full,  clear  and  distinct  4.  llie    pledgeers  assignee  has  the 

evidence  that  the   security  beyond  the  same  right  under  the  same  restrictions 

State  is  substantial,   of  certain  value,  to  sell  that  the  pledgee  himself  had. 

and  likely  to  prove  available  at  once  for  Alexandria  etc.  R.  Co.  v.  Burke,  as 

liquidating  some  considerable  part  of  Gratt.  (Va.)  254. 

the    creditor's    claim.      Calloway    v.  6.  Vaupell   v.   Woodward,  2  Sandf. 

People's  Bank,  54  Ga.  541.     Otherwise  Ch.  (N.  Y.)  141;  Hart  v.  Ten  Evck,  a 

the  election  will  not  be  enforced.    Den-  Johns.  Ch.  (N.  Y .)  62;  Garlick  v.  James, 

ham  V,  Williams,  39 Ga.  312.  12  Johns.  Ch.  (N.  Y.)  146;  Patchin  v, 

S.  Jervis  v.  Smith,  7  Abb.  Pr.,  N.  S.  Pierce,  12  Wend.  (N.  Y.)  61;  Parker  r. 

(N.  V.)   217;    Evertson    v.   Booth,  xo  Braneker,  22  Pick.  (Mass.)  40;  Union 

Johns.  (N.  Y.)  486;  Westervelt  v.  Haflf,  Trust  Co.  v.  Regdon,  93*111.  458;  Cush- 

2  Sandf.    Ch.    (N.    Y.)    98;  Wolf  v.  man r.Hiyres,46Ill.  145;  Mange tr. Her- 

Smith,  36  Iowa  454;  Sweet  v.  Redhead,  Inghi;  26  Cal.  ^77;  Wilson  v.  Brannan,  27 

76  111.  374;    Mc Arthur  v,  Martin,  23  Cal.  258;  Lucketts  v,  Townsend,  3  Tex. 

Minn.  74;  Hardy  v.  Overman,  36  IncT  119;  Brightman   v.    Reeves,   21   Tex. 

549;  Kendall  V.  New  England   Carpet  70;  King  v.TezasB.ft  Ins.  Co.sSTex. 

to.,  13  Conn.  383.  669;  Robinson  r.  Hurley,  11  Iowa  410; 

A  creditor  who  claims  a  lien  on  two  DeLisle  v.  Priestman,  x    Browne  (Pa.) 

funds,  but  abandons  his  claim  on  one  of  176;  Vest  v.Green,  3  Mo.  219;  Thomason 
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The  right  to  sell  within  these  limits  is  implied  from  the  pledge 
contract.* 

But  the  pledgee^ has  only  the  right  to  sell  the  pledgor's  interest 
in  the  property,  and  if  that  interest  from  its  nature,  is  such  that 
the  thing  pledged  cannot  be  sold,  the  pledgee  has  only  the  right 
to  hold.* 

(2)  Obligation  to  Sell. — In  the  absence  of  express  agreement 
making  it  the  duty  of  the  pledgee  to  sell  the  property  pledged 
within  a  specified  time,  the  pledgor  cannot  compel  the  pledgee 
to  sell  by  requesting  or  directing  him  to  do  so.^ 

But  the  pledgee,  on  the  other  hand,  has  a  right  to  sell  at  any 
time,  and  is  under  no  obligation  to  wait  until  a  depressed  money 
market  is  better  * 

(3)  Notice  of  Default  and  Demand  of  Payment. — When  the 
time  at  which  the  debt  secured  will  be  due  is  not  fixed,^  depends 

V.  Dill,  30   Ala.  444;  Perrj  v.  Craig,  3  The  pledgee  must  content  himself,  in 

Mo.  516;  Tucker  f/.  Wilson,  z  P.  Wins,  such  cases,  with  holding  the  posses- 

361;  Lockwood  V.  Ewer,  2  Atk.  30J;  9  sion  of   the  property  tin  his  debt  is 

Mod.  275;  Pothonier  t;.   Dawson,  Holt  paid, -or  the  interest  of  his  pledgor  in 

385;  Kemp  V.  Westbrook,  r  Ves.  278;  the  property  has  expired." 

Pigot  t;.  Cubley,  15  C.  B.,  N.  S.  701;  S.  Cooper  v.  Sinipson.  41  Minn.  46; 

Martin  v.  Reid,  11  C.  B.,  N.  S.  730.  Minneapolis    etc.    Elevator      Co.     v. 

But  see,  as  to  the  title  of  purchasers,  Betcher,    43    Minn.    310;    Badlam    v. 

Arendale  v,  Morgan,  5  Sneed  (Tenn.)  Tucker,  x  Pick.  (Mass.)  400;  Robinson 

703.  V,  Hurley,  11  Iowa  410;  De  Cordova 

*^he  old  rule   requii^ed  a  judicial  v.  Barnum  (Supreme  Ct),  9   N.    Y. 

sentence  to  warrant  a  sale,  unless  there  Supp.  337. 

was  a  special  agreement  to  the  con-  In  a  case  where  the  pledgor  demands 

trary.     But  as  the    law    now    is    the  that  the  property  pledged  be  sold   at 

pledgee    •                  may  sell  without  once,  the  pledgee  refusing  to  sell  at  that 

judicial  process  upon  giving  reasonable  'time,  afterwards  did  sell   at    a   much 

notice  to  the  pledgor  to  redeem,  and  lower  price  than  could  have  been  ob- 

of   the    intended    sale.'*    Stearns    v.  tained  at  the  time  the  request  to  sell 

Marsh,  4  Den.  (N.  Y.)  337,  330;  Corte-  was  made,  it  was  held  that  the  pledgee, 

lyou  V.  Lansing,  3  Cai.  Cas.  (N.  Y.)  having  exercised  honest  judgment,  was 

300.  not  liable  for  the  loss  occasioned  by  his 

In  South  Carolina  a  pledge  may  be  refusal  to  sell.     Field  v.  Leavitt,  37  N. 

sold  at  private  sale  if  more  can  be  real-  Y.  Super.  Ct.  315. 

ized  thereby  than  at  public  sale.    Ex  Where    a    pledgee    agreed    that  the 

parte  Fisher,  30  S.  Car.  179.  proceeds  of  the  sale  of  the  pledge  should 

1.  Jerome  r.  McCarter,  94  U.  S.  734 ;  be  applied  in  a  certain  manner,  it  was 
Alexandria  etc.  R.  Co.  v,  Burke,  33  held  not  to  impose  an  obligation  to  sell, 
Gratt.  ( Va.)  354;  Lockwood  v.  Ewer,  in  the  absence  of  a  request.  Wilkinsons. 
9  Mod.  375.  Culver,  33  Fed.  Rep.  708. 

2.  In  Robertson  f.  Wilcox,  36  Conn.  4.  King  v,  Texas  B.  &  Ins.  Co.,  58 
426,  the  court  by  Park,  J.  said :  **  He  Tex.  669.  Where,  however,  additional 
(the  pledgor)  may  have  only  an  inter-  time  to  redeem  was  given  the  pledgor, 
est  for  life,  or  for  a  term  ot  years,  or  the  pledgee  cannot  sell  before  the  ex- 
he  may  have  simply  a  lien,  or  a  right  piration  of  extension  of  time.  Wads- 
by  a  former  pledge ;  still  he  may  worth  v,  Thompson,  8  111.  423. 
pledge  the  property  to  the  extent  of  Where  collateral  was  given  to  secure 
his  interest.  But  the  pledgee  in  all  a  note  for  three  months  it  was  held  that 
such  cases  has  no  right  to  sell  the  the  pledgee  need  not  wait  for  the  ex  pi- 
property  on  non-fulfillment  of  the  con-  ration  of  the  three  days  ofgrace  before 
tract,  although  he  may  pursue  the  selling.  Rankin  v,  McCullouch,  I3 
proper  course  for  the  purpose,  for  the  Barb.  (N.  Y.)  103. 

pledgor  has  no  such  right  to  confer.        6.  If  the  debt  is  expressly  payable 
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on  an  event  to  occur  in  the  future,  or  may  depend  on  some  future 
event  at  the  option  of  the  pledgee,  the  latter  must  give  the 
pledgor  notice  of  the  happening  of  such  event,^  and  demand  pay- 
ment of  the  debt,  or  that  the  pledge  be  redeemed,  before  the 
property  pledged  can  be  sold.* 

This  rule  has  no  application  where  a  definite  time  is  fixed  for 
the  payment  of  the  debt  or  where  notice  and  demand  have  been 
waived  by  agreement  between  the  parties.* 

If  the  pledgor  cannot  be  found  to  make  a  demand  on  him  for 
the  payment  of  the  debt,  the  pledgee  must  have  recourse  to  a 
judicial  sale.^ 

(4)  Notice  of  Time  and  Place  of  Sale. — Reasonable  notice  of 
the  time  and  place  of  sale  must  be  given  to  the  pledgor  unless 
the  right  to  such  notice  has  been  expressly  waived.*     Nor  is  no- 

on  demand    the  pledgee  cannot  sell  8.  Chouteau  v,  Allen,  70    Mo.  291. 

without  first  making  demand.     Wilson  Waiver  of    notice  of  time  and  place  of 

V,  Little,  X  Sandf.  (N.  Y.)  351.  sale  is  not  waiver  of  a  demand  for  pajr- 

When  no  time  is    stipulated  for  the  ment  before  sale.     Mowrjr  v.  Wood,  is 

payment  of  debt  secured  by  a  pledge  Wis.  413. 

of  property,  the  law  will,  in   the  ab-  Pledgee  executed   to  pledgor  a  re^ 

sence  of  something  from  which  a  con-  ceipt  for  property  pledged  to  secure  a 

trary  presumption  would '  arise,  pre-  note,  stating  that  if  the  note  vrere  not 

sume  that  the  payment  is  to  be  made  promptly  met    at  maturity  pledgee  re< 

on  demand.     King  v.  Texas  B.  &  Ins.  served  the  right  of  selling  the  property 

Co.,  58  Tex.  669.  at  private   sale,  the  proceeds  to  be  ap- 

Where  the  stipulated  time  has  been  plie<i  to  pay  the  debt  and  any  surplus  to 

rendered   indefinite  by  a    subsequent  be   paid   to  the  pledgor,     tleid^    that 

agreement  between  tne  parties,  it  is  this  agreement  changed  the  legal  rights 

not  competent  to  the   pledgee  to  sell  of  the  parties  only  by  dispensing  with 

without   proper    demand    and  notice,  notice  to  the  debtor  to  redeem  as  prioi 

Pigot  v.  Cubley,   15  C.  B.,  N.  S.  710.  .  to  the  creditor's  right  to  sell.*  Robinson 

1.  National  Bank  v.  Baker,  138  111.  v.  Hurley,' 11  Iowa  410. 

533 ;    Milliken    v.  Dehon,  ay   N.    Y.  While  it  is  well  settled  that  when  the 

304.  time  for  payment  of  the  debt  secured  is 

S.  Stearns  v.  Marsh,  4  Den.  (N.  Y.)  uncertain,  demand  of  payment  and  no- 

327 ;  Bryan  v.  Baldwin,  5a  N.  Y.  333 ;  ticc  to  redeem  should  be  given  before  t 

Wheeler  v.  Newbould,  16  N.  Y,  393 ;  sale,    there    is    also    a    strong    tend- 

Haskins  v.  Patterson,  x  Edm.  Sel.  Cas.  ency,    as    shown     by    the    cases    in 

(N.  Y.)   lao;    Cortelyou  v.  Lansing,  the    preceding    note,     to    make    such 

a   Cai.  Cas.  (N.   Y).  200;  Garlick  v.  a     demand    and      notice     necessary 

Tames,  12  Johns.  (N.  Y.)  ia6;  Hart  v.  in  all  cases  whether  the  time  of  piy 

Ten  Eyck,  a  Johns.  Ch.  (N.  Y.)  62;  ment  is   fixed  or  uncertain.    To  avoid 

Wilson  V,   Little,   i    Sandf.  (N.   Y.)  possible  difficulties,  demand  and  notice 

351 ;    Milliken    v.  Dehon,    10   Bosw.  should   always  be  made  before  a  non- 

(N.   Y.)  335;  Genet  v.  Howland,  45  judicial  sale. 

Barb.  (N.  Y.)  560;  Lewis  v,  Graham,  4.  Stearns  v.  Marsh,  4   Den.  (N.  Y.) 

4  Abb.  Pr.   (N.  Y.)   106;  Stevens  v,  327;  Wheeler  v.  Newbould,    16N.Y. 

Hurlbut   Bank,  31   Conn.  146;  Hyatt  3Q2;   Strong  v.  National  etc.  Banking 

V,  Argenti,  3  Cal.  151 ;   Gay  v.  Moss,  Assoc,  45  N.  Y.  720;  Offden  v.  Lath- 

3j    Cal.   125;   Bowman   v.   Wood,   15  rop,  1  Sweeny  (N.  Y.)  ^3. 

Mass.  534;    Parker    r.    Bancker,    33  5.  Garlick  v.  James,  13  Johns.  (N. 

Pick.  (Mass.)  40;  Washburn  v.  Pond,  Y.)  146;  Hart  v.  Ten  Eyck,  a  Johns. 

3  Allen  (Mass.)   47^;  Davis  v.  Funk,  Ch.  (N.   Y.)  62;  Steams  v.  Marsh,  4 

39   Pa.   St.   243;  Diller   r.  Brubaker,  Den.  (N.  Y.)  327;  Wheeler  v.  New- 

53  Pa.   St.  498;  Convnham's  Appeal,  bould,  16  N.  Y.  392;  Bryan  v,  Baldwin, 

57  Pa.  St.  474;  De  Lisle  V.  Priestman,  ^2  N.  Y.   232;  Milliken  v.   Dehon,  10 

I   Browne   (Pa.)    176.    See  Martin  v.  Bosw.    (N.    Y.)    325;    Jaroslauski    v, 

Reid,  II  C.  B^  N.  S.  73a  Saunderson,  i     Daly     (N.   Y.)  332; 
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Lewis  t^.  Graham,  4  Abb.  Pr.  (N.  Y.)  of  the  hypothecaty  action.    Gentis  v. 

106;  Brown  v.  Ward,  o  How.  Pr.  (N.  Blasco,  15  La.  Ann.  104. 

Y.)  497;  3  Duer  (N.   Y.)  660;  Nelson  WalTtr. — This  requirement  of  notice 

t*.  Edwards,  40  Barb.  (N.  Y.)  279;  Og-  may  be  waived  by  agreement  of  the 

den  V.  Lathrop,  65  N.  Y.  158;  Haskins  parties.    Mowry  v.  Wood,  xa  Wis.  413 ; 

V.  Paterson,  1   Edw.   Sel.  Cas.  (N.  Y.)  Loomis  v.  Stave,  7a  111.  623 ;  Genet  v. 

lao.  Genet  v,  Howland,  45   Barb.  (N.  Howland,  ^5  Barb.  (N.  Y.)  560. 

Y.)  560;  Parker  tr.  Brancker,  22  Pick.  This  waiver  generally  takes   place 

(Mass.)  40;  Washburn  V.  Pond,  2  Allen  when    the    parties    agree     that     the 

(Mass.)  474-,  De  -Lisle  v.  Priestman,  i  property   may  be  disposed  of  at  public 

Browne  (Pa.)    176;  Davis   v.  Funk,  39  or  private  sale,  at  the   option  of  the 

Pa.  St.  243;  Conjrngham*s   Appeal,  57  pledgee.    Robinson  v.  Hurley,  11  Iowa 

Pa.  St.  474;  Diller  v,  Brubaker,  52  Pa.  410.    So  it  was  held  in  a  peculiar  case 

St.  498;  Rosenzweig  v.  Frazer,  82  Ind.  in  New  Tork,  where  it  was  considered 

342;  Evans  v,    Darlington,    5   Blackf.  to  be  more  than  an  ordinaxy  contract 

(Ind.)  320;  Indiana  etc.  R.  Co.  v.  Mc-  of  pledge  and  was  construed  according 

Kerwan,  24  Ind.  62,  Belden  v.  Perkins,  to  its  language  and   surrounding  cir- 


78  111.  449i  Rozet  v.  McClellan,  a8  111.  cumstances.  Millikenf.  Dehon,  a7N. 
345,  Cushman  v,  Ha^^es,  46  III.  145;  Y.  364;  reve.  10  Bosw.  (N.  Y.)  325; 
Gay  V.  Moss,  34    Cal.    125;  Dewey  v.    and  see  on  this  point  Murdock  v,  Co- 


Bowman,  8  Cal.  145;  Hyatt  v.  Argenti,  lumbus  Ins.  Co.,  59  Miss.  152. 

3  Cal.  151;  White  v,  rhelps,  14  Minn.        The  consent    of  the  pledgor  after 

27;Morganf.Dod,  3  Colo.  551;  Stevens  the    contract   of     pledge     has     been 

V.      Hurlbut    Bank,    31     Conn.     146;  entered  into  that  the  sale  may  be  made 

Chouteau  v.  Allen,  70  Mo.  290;  Alex-  without  notice,  is  a  waiver.    Hamilton 

andria  etc.  R.  Co.  v,  Burke,  22  Gratt.  v.  State  Bank,   22  Iowa  306. 

(Va.)  254;    Mowry  T\  Wood,   12  Wis.        An  agreement  that  the  pledgee  shall 

413;  Lockwood  1'.  Ewer,  2  Atk.  303;  have  the  right  to  determine  the  time 

Tucker  v.  Wilson,  i  P.  Wms.  361.  of  the    sale    does    not    waive   notice. 

In   Milliken    v.   Dehon,    27  N.   Y,  Belden  r.  Perkins,  78  111.  449. 
364^  the   court    by   Mar>in,   J.,  said:        If  the  agreement  to  waive    be    in 

**  The    principal   reason  assigned   for  writing  its  sufficiency  is  a  question  for 

the  rule  is,  that  he  (the  pledgor)  may  the  court,  not  for  the  jury.    Mowry  v, 

have  an  opportunity  to  attend  the  sale,  Wood,- 12  Wis.  413. 
and  see  that  it  is  fairly  conducted ;  that        Buffloleney    of    Notioe.— Either     the 

he   may    exert  himself   in  procuring  general  owner  of  the  property  or  his 

buyers,  and  thus  enhance  the  price;  authorized  agent  must  be  notified,  oth- 

that  he  has,  in  fact,   the  right  to  re-  erwise  it  is  ineffectual.    Washburn  v. 

deem  the  pledge  at  any  moment  be-  Pond,  2  Allen  (Mass.)  474. 
fore  the  sale  shall  be  actually   made."         Notice  to  the  owner  after  the  sale 

If  the  pledgee  could  sell  without  that  he  can  have  a  certain  time  to  re- 
notice  of  any  kind  this  right  to  redeem  deem  is  of  no  use,  for  he  may  not  be 
would  be  valueless.  Wilson  v.  Little,  2  able  to  raise  funds,  while  he  might 
N.  Y.  443.  have  been  able  to  get  bidders  to  at- 

ActoalKnowleOfe.— Formal  notice  of  tend  the  sale.    Washburn  v.  Pond,  a 

the  time  and  place  of  sale  is  unneces-  Allen  (Mass.)  474. 
sary  if  the  pledgor  has  actual  knowl-^       Notice  of  the  time  and  place  of  sale 

edge.     Alexandria     etc.     R.     Co.    v,  left  in  the  absence  of  the  pledgor  at 

Burke,  aa  Gratt.  (Va.)  354.  his  office  with  the  person  in  charge  is 

**The  safest  course  is  to  have  a  for-  sufficient,  potter  v.  Thompson,  10  R. 
mal  written  notice  served  upon  him  I.  i ;  so  is  a  notice  properly  directed, 
(the  pledgor),  for  then  the  fact  of  sent  by  mail.  Worthington  v.  Tor- 
notice  can  be  easily  proved.     If  this  niey,  34  Md.  i8a. 

safe  course  be  not  pursued,  the  credit-        (Gilbert,  T.,  in   Bryan  v.  Baldwin,  7 

or   must,  at  his  peril,  be  prepared  to  Lans.  (N.  Y.)   174,  states  the  rule  of 

prove  otherwise  that  the  debtor  was  notice,  quoting  from    Shaw,  Ch.  J.,  in 

informed  of  the  time  and  place  of  sale  Granite  Bank  v,  Ayers,  16  Pick.  (Mass.) 

a    reasonable  time  before  the  same  39a :  **A11  notices  at  one's  domicile,  and 

was  to  take  place."     Alexandria   etc.  all  notices^  respecting  transactions  of  a 

R.    Co.   V.    Burke,    aa     Gratt.    (Va.^  commercial    nature    at    one's  known 

164.  place  of  business,  are  deemed  in  law 

In  Louisiana^  a    notice    of   thirty  to  be  good  constructive  notice,  and  to 

days  is  necessary  before  the  institution  have  the  legal  effect  of  actual  notice." 
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tice  dispensed  with  by  the  fact  that  the  time  for  payment  of  the 
debt  secured  is  fixed ;  for  whether  the  time  of  payment  be  fixed 
or  uncertain,  the  pledgor  has  the  right  to  redeem  at  any  time  be- 
fore the  sale  and  to  be  at  the  sale  to  protect  his  own  interests.^ 

d.  Sale  Under  Power  of  Sale— (i)  In  General. — The  par- 
ties in  interest  may  regulate  in  advance  the  remedy  which  the 
pledgee  must  resort  to  in  subjecting  property  pledged  to  the  pay- 
ment of  the  debt  secured;  may  fix  the  time  and  place  of  sale,  and 
may  agree  that  the  property  may  be  sold  without  notice  and  at 
private  sale.^  The  power  of  sale  so  given  is  a  power  coupled  with 
an  interest  and  passes  on  the  pledgee's  death  to  his  representatives.' 
Such  a  power  is  not  affected  by  an  attachment  of  the  pledfi;or's 
interest,  nor  by  making  the  pledgee  a  trustee  or  garnishee.^  A 
power  of  sale,  however,  is  revoked  by  the  discharge  of  the  lien  by 
which  the  pledgee  holds  the  pledged  property.*  Where  the 
pledgee,  being  expressly  empowered  to  sell  the  pledge,  sells  it  in 
pursuance  of  the  power,  the  sale  is  not  a  conversion.^ 

But  Jewett,  T.,  in  Stearns  v.  Marsh,  Y.)  327,  the  court  by  Jewett,  J.,  said: 
4  Den.  (N.  Y.)  337,  states  the  rule  **In  either  case  the  rifht  to  redeem 
thus :  **  Personal  notice  to  the  pled^r  equally  exists  until  me  sale;  the 
to  redeem,  and  of  the  intended  sale,  pledgor  is  equally  interested  to  see  to  it 
must  be  given  ...  in  order  to  au-  that  the  pledge  is  sold  for  a  &ir  price, 
thorize  a  sale  br  the  act  of  The  time  when  the  sale  maj  take  pltce 
the  party.  And  if  the  pledgor  can-  is  as  uncertain  in  the  one  case  as  in  the 
not  be  found,  and  notice  cannot  be  other;  both  depend  on  the  vrillofthe 
given  to  him,  judicial  proceedings  to  pledgee,  after  the  lapse  of  the  term  of 
authorize  a  sale  must  be  resorted  to."  credit  in  the  one. case,  and  after  a  res- 
See  also,  in  support  of  the  latter  view,  sonable  time  in  the  other,  unless  indeed 
Wheeler  v,  Newbould,  16  N.  Y.  393 ;  the  pledgor  resorts  to  a  court  of  equitj 
Strong  v.  National  etc.  Banking  As-  to  quicken  a  sale." 
soc,  45  N.  Y.  730 ;  Ogden  V.  Lathrop,  S.  King  xk  Texas  B.  &  Ins.  Co.,  58 
X  Sweeny  (N.  Y.)  643;  Garlick  v.  Tex.  669;  Stevens  v.  Bell,  6  Mass.  343. 
Tames,  I3  Johns.  (N.  Y.)  146;  Hart  7'.  The  parties  maj  agree  that  the 
Ten  Eyck,  3  Johns.  Ch.  (N.  Y.)  63;  pledgor  shall  receive  a  commission  for 
De  Lisle  V.  Priestman,  z  Browne  (Pa.)  selling  pledged  goods.  Goodwin  v. 
176;  Bowman  v.  Wood,  15  Mass.  Massachusetts  Ix>an  etc.  Co.,  15a 
534.  Mass.  189. 

The  case  of  Brjan    v.  Baldwin,  7        8.  Chapman  v.  Gale,  ^3    N.  H.  141; 

Lans.  (N.  Y.)  174,  was  a  strictlj  com-  Henry  r.  Eddy,  34  111.  508. 
mercial  transaction,  and  may  possibly        4.  Chapman  v.  Gale,  33  N.  H.  141. 
be  distinguished  from  the  other  cases        6.  Mowry   v.  First    Nat.   Bank,  54 

mentioned  on  that«ground.  Wis.  38.  , 

A  notice  without  date  and  without        6.  Cole  v.  Dalziel, .  13  111.  App.  33. 

signature  left  at  the  pledgor's  office  was  If  a  pledgee  makes  the  sale  of  the  pledge 

held  insufficient.     Genet  v,   Howland,  by  the  direction  or  express  consent  of 

45  Barb.  (N.  Y.)  560.  the  pledgor,  or  if  the  latter  knowingly 

So  a  notice  of  intention  to  sell  with-  accepts   the   proceeds    of   the  sale,  he 

out  specifying  time  or  place  was  bad.  cannot  object    that   the    sale  was  not 

Goldsmith  v.  First  Meth.  Church,  35  made  in  accordance  with  the  law  regu- 

Minn.  303;  Wheeler  v,  Newbould,  16  lating  the  sales  of  pledged    property. 

N.  Y.  393.  And  a  notice  by  the  Hamilton  v.  State  Bank,  33  Iowa30& 
pledgee  that  he  will  sell  unless  an  ex-        If  the   pledged    property   is   in  its 

cessive  sum  be  paid  immediktely  does  nature  divisible,  the  pledgee  should  sell 

not  Justify  a  sale.     Pigot  v.  Cubfey,  15  no  more  than  is  necessary  to  satisfy  his 

C.  B.,  N.  S.  701.  '  lien;  if  he  does  so  he  may  be  responsible 

1.  In  Steams  v.  Marsh,  4  Den.  (N.  to  the  pledgor  for  the  damages  sustained 
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(2)  Purchase  by  the  Pledgee — (a)  At  Private  Sale, — Unless  it  is 
so  especially  provided  in  the  power  of  sale,  the  pledgee  cannot, 
either  directly  or  indirectly,  purchase  the  pledged  property  at  a 
private  sale.  Nothing  passes  by  such  a  sale,  and  the  pledgee  still 
holds  under  his  originai  lien,  leaving  the  title,  as  before,  in  the 
pledgor.^ 

{b)  At  Publtt  Sale. — While  the  title  does  not  pass  imme- 
diately to  the  pledgee  purchasing  at  a  public  ssJe,  still  the 
sale   being   not  void  *but  voidable   is    not   a  conversion,^  and 

thereby.      Fitzgerald    v.   Blocher,    3a  Minot,  4     Met.   (Mass.)  325;  Heston- 

Ark.  743.  ville  etc.  R.  Co.  v.  Shields,  3  Brew8« 

Where  the   evidence    shows    that  a  (Pa.)  257;  Morgan  v.  Dod,  3  dolo.  551; 

person  taking  a  pledge  in  writing   has  Baltimore      M.     Ins.      Co.    i'.     Dal- 

authority  to  sell  all  the  articles  in  a  cer-  rymple,  2^  Md.  269;    Maryland   F.  Ins* 

tain  building  containing  the   articles  in  Co.  t;.  Dairy m pie,  25  Md.  242;  Indiana 

pledge,  mixed  with  others  belonging  to  etc.   R.   Co.  v,  McKeman,  24lnd.  62; 

the  pledgor,  the  sale  of  all   the  articles  Bank  of  Old  Dominion  v,  Dubuque  etc. 

in  the  building  by  the  pledgor  is  valid.  R,  Co.,  8  Iowa  27^;  Thornton  v,  Irwin, 

Clark  V.  Bouvain,  20  La.  Ann.  70.  43  Mo.  153;  Chouteau  v.  Allen,  70  Mo. 

Where  a  pledgee    with    a  power  of  290. 
sale  exchanges  the  pledged  property  for         2.  Bryan  v.  Baldwin,  7  Lans.  (N.  Y.) 

other    property,    whether    such    other  174;  Canfield  v,   Minneapolis  etc.   As- 

property  is  the  property  of  the  pledgee  soc.,    14    Fed.    Rep.    801.      In   Bryan 

and  subject  to  his  debts  depends  upon  v,     Baldwin,     52     N.    Y.    232,    affg. 

whether  the  debtor  ratifies  or  repudiates  7  Lans.  (N.    Y.)    174,    the    court,  by 

the  exchange.     In  the  absence  of  any  Grover,    J.    said:    *'Thi8    sale^  to    the 

evidence  to  the  contraiy  the  exchange  is  plaintiff  was  not.  void,  but  voidable  at 

regarded  as  ratified    if  within  a  reason  >  the  election  of  the  defendant.     The  de- 

able  time  the  pledgor  brings  an  action  fendant  was  at  liberty  to  ratify  the  sale, 

against  an    attaching    creditor    of  the  and  had  he  done  so  it  would  have  been 

pledgee  for  taking  the  exchanged  prop-  valid  for  all  purposes.    The  ratification 

erty.     Strong  v,  Adams,  30  Vt.  221.  would      have    made      it    lawful    and 

The  plaintiff  stored  corn  in  the  de-  relieved  it  from   any '  imputation  of  be- 

fendant*s  warehouse  upon  the  following  ing  tortious  as  to  him.    The  title  of  the 

agreement  by  the  defendant:  ** February  plaintiff  to  the  stock  would  have  been 

9,  i860.  We   hereby  agree  to  store  ear  thereby  made  perfect,  and  the  defend- 

corn  for  (the  plaintiff)   till  the   first  of  ant  entitled  to  credit  upon  the  note  for 

June  next,  for  three  cents   per  bushel;  the  net  proceeds  of  the  sale.    But  the 

two  cents  for  shelling.     If  sold  before  defendant  has    not  done    this,  but  has 

the  first  of  June,  we  are  not   to  charge  elecited    to   treat    the  purchase  by  the 

for    shelling;     if    not     sold     by     the  plaintiff  as  illegal.  This  avoids  the  sale, 

first  of  June,  we  are  to  charge  one-half  and  that  being  avoided   by  the  defend- 

per  cent,  per  month  till  it  is  sold.    The  ant,  the   parties   are  remitted   to  their 

porn  to  be  good    and    merchantable."  rights  the  same   as  though  no  sale  had 

Held^  that  after  the   first  of  June,   the  been  attempted.  The  defendant  is  liable 

relation  of  the  parties  became  analogous  upon   the   note,  and  the  plaintiff  still 

to  that  of  pledgor  and  pledgee,  and  that  holds  the  stock  as  pledgee. 
upon  giving  the  proper  notice    to  the         In    a  case   where   the    pledgee    had 

plaintiff  the  defendant  might  then  sell  purchased  at  a  sale,  he  was  allowed  Co 

the   corn  at    public    auction    for    the  show  that  the  sale  was  made,  by  agree- 

charge   upon  it.    Cushman   v.  Hayes,  ment    between    the    pledgee    and  one 

46  111.  145.  liable  on  another  debt  secured  by  the 

1.  Duden  v,   Waitzfelder,    x6     Hun  same   collateral,    for    the    purpose   of 

(N.    Y.)  337;  Chicago  Art.  Well  Co.  v.  valuing  the  security,  this  valuation  be- 

Corey,  60  111.  73;    Killian  v.  Hoffman,  6  ing  necessary    for  outside  reasons,  and 

HI.  App.  200;  Stokes  v,  Frazier,  72  111.  that    the  security  had   never    left    his 

438;    Blood    V,     Hayman,     13      Met.  hands.    Globe   Nat.  Bank  v.    Ingallt, 

(Mass.)     231;     Middlesex     Bank     v,  126  Mass.  209. 
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the  pledgor  may  elect  to  treat  such  sale  as  valid  and  the  title  will 
pass.^ 

V.  Sale  in  Equity  or  Judicial  Sale. — ^The  pledgee  may 
come  into  equity  and  have  a  decree  for  a  judicial  sale;^  and  he 
should  do  this  where  he  cannot  give  the  pledgor  personal  notice  to 
redeem  and  of  the  time  and  place  of  sale^  where  the  remedy 
at  law  is  inadequate,  or  where  his  rights  and  powers  are  in  any 
manner  questioned  or  denied.^  A  provision  that  collateral  may 
be  sold  summarily  upon  default  does  not  exclude  a  sale  under 
judicial  decree.*  Where  the  pledgee,  though  not  actively  par- 
ticipating in  a  fraud,  is  acquainted  with  circumstances  concern- 
ing the  pledge  that  should  have  put  him  on  his  guard,  equity 
will  not  help  him  foreclose  his  lien.^    A  pledgee  may  purchase 

1  Chouteau  v,  Allen,  7o  Mo.  390;  227 ;  Indiana. etc.  Cent  R.  Co.  v,  Mc- 
Stokes  V,  Frazier,  72  III.  428.  But  Kernan,  34  Ind.  62 ;  Wheeler  v.  New- 
see  Fitzgerald  v.  Blocher,  32   Ark.   742.  bould,  16  N.  Y.  392.     See  supra^  thii 

S   Briggs  V,  Oliver,  68  N.   Y  .  376;  title,  Sale  at  Common  La-w, 
Vaupell   V.   Woodward,   2  Sandf.  Ch.        4.  This   method   is   more  complete 

(N.  Y.)    143;  Boy  n  ton  v.  Pay  row,  67  than   that  of     sale  or  notice,  for  the 

Me.   587;   Sitgreaves   v.  Farmers*  etc.  pledgee  relieves  himself  of  all  doubt 

Bank,  49  Pa.  St.  359;  Stokes  v:  Frazter,  as  to  the  legality  of  his  procedure,  and 

72  111.  428;  Cushman  v.  Hayes,  46  111.  the  interests  of  others  in  the  pledge 

145,    Arendale    v,    Morgan,   5    Sneed  will  be  cared  for.     Homer  t^.  Savings 

(Tenn.)  703;  Robinson  v.  Hurley,  11  Bank,  7  Conn.  478. 
Iowa  440,   Smith   v,  Coale,  12  Phila.        Under  a  peculiar  state  of  facts,  a 

(Pa.)  177  judicial  sale  was  allowed  in  MassacMu' 

In  the  earliest  common  law  the  only  setts,  although  the  jurisdiction  of  the 

method   by  which  the    pledgee    could  court    of    equity  was  limited  -at  the 

realize  on  his  lien  and  cut  off  the  pled-  time.      Merchants'     Nat.     Bank     v. 

gor*s  equity  of  redemption  was  by  get-  Thompson,  133  Mass.  482. 
ting  in  equity  authority  to  sell.    Og-        Where  the  deed  of  land  is  pledged, 

den   V.  Lathrop,   i    Sweeny   (N.    Y.)  as  in  England,  it  seems  that  the  ov\j 

;  2  Story's  Eq.,  ^  1008.  method  of  sale  of  the  land  is  by  decree 
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It  is  also  the  rule  of  the  civil  law.  in  equity,  for  otherwise  the  pledgee 
Hart  V,  Ten   Eyck,  2  Johns.  Ch.  (N.  could  only  sell  the  deed  itself,  which 
Y.)  62.  And  IS  the  only  method  of  dis-  would  be  of  little  use.    Clark  r.  Gil- 
posing  of  pledged   property  in  Louisi-  bert,  2  Bing.  N.  Cas.  343. 
ana.  Brother  v.  Saul,  11  La.  Ann.  223.  Aooount. — Even  where   the  jurisdic- 

There  can  be  no  decree  of  strict  fore-  tion  in  equity  is  limited  to  those  cases 

closure,  for  the  pledgee  nev^r  had  the  where  the  remedy  by  sale  or  notice  is 

absolute  ownership    at    law,    and    his  not  complete,  the  court  will  enforce  a 

equitable  rights  cannot  exceed  his  legal  sale  of  the  pledged  property  where  an 

title.    The   remedy  is    restricted   to  a  accounting  is  necessary.      Durant  v, 

sale  under  decree.    Carter  v.  Wake,  4  Einstein,    5     Robt.    (N.     Y.)     423; 

Ch.  D.  605.  Conyngham's  Appeal,  57  Pa.  St.  474. 

A   factor  may  enforce   his    lien  by  But   if  the  amount  is  merely  a  mat- 

an  equitable  suit  as  a  pledgee,  not  only  ter  of  computation,  a  bill  in  equity 

for  commissions  and  advances  but  for  will  not  be  allowed.    Dupuy  v,  Gib- 

a  general  balance,  and  may  have  a  judg-  son,  36  111.  197 ;  not  even  though  there 

ment  for  deficiency  on  the  sale.     Whit-  is  possibility  of  questions  of  account 

man  v.    Horton,  46  N.  Y.   Super.  Ct.  arising  in  the  future.    Thames  Iron 

531.  Works   Co.    V,  Patent    Derrick  Cc, 

A  judicial  sale  may  be  decreed  on  a  x  J.  &  H.  93. 

default  in  interest  when  that  interest  is  6.  Coffin   v,    Chicago  etc.  Co.,  67 

by   terms  or  necessary    implication    a  Barb.  (N.  Y.)  537. 

part  of  the  debt.      Swasey  v.  North  6.  Williamson  v.  Morton,  2  Md.  Ch. 

Carolina  R.  Co.,  x  Hughes  (U.  S.)  X7.  94.  But  if  the  plaintiff  can  make  out  his 

S.  Stearns  v.  Marsh,  4  Den.  (N.  Y.)  case  without  introducing  fraud  into  i^ 
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at  a  judicial  sale  of  the  pledge  on  an  execution  in  his  favor 
against  the  pledgee.' 

/I  Sale  Under  Statute. — In  most  of  the  States  there  are 
statutes  regulating  in  some  way  the  sale  of  pledged  property. 
Some  of  these  statutes  exclude  all  other  modes  of  sale,  while 
others  are  simply  permissive,  allowing  the  other  methods  to  be 
used  if  desired.  In  some  States  these  provisions  apply  to  pawn- 
brokers only,  while  in  others  there  are  provisions  governing  pawn- 
brokers in  addition  to  the  general  provisions  governing  sales  of 
pledged  property.* 

In  some  States  the  rate  of  interest  the  pawnbroker  charges  is 
regulated  by  statute ;, and,  although  the  pledgee  agrees  to  pay 
more  than  the  statute  authorizes,  he  can  recover  his  property  by 
tendering  the  amount  of  the  debt  with  the  legal  rate  of  interest.* 

^,  Accounting — (i)  In  General — The  pledgee,  after  turning 
the  pledge  into  money,  or  otherwise  disposing  of  it,  must  account 
to  the  pledgor  for  his  disposition  of  it.* 

(2)  Application  of  Proceeds, — A  creditor  who  holds  security, 
without  special  stipulations  for  its  application,  for  various  debts 
due,  some  of  which  are  guaranteed  and  some  not,  in  case  of  the 
insolvency  of  the  principal  debtor,  may  apply  the  proceeds  of  the 
pledged  property  to  the  unguaranteed  debts.*  ^  But  if  the  secu- 
rity is  for  the  aggregate  amount  of  debts  otherwise  unsecured,  the 
proceeds  must  be  applied  pro  rata,^ 

the  court  will  not  allow  the  defendant  for  his  collateral.     Bryan  etc.  Co.  v. 

to   introduce  it      Chaffee  v,  Sprague  Block,  53  Ark.  458. 

Mfg.  Co.,  14  R.  I.  168.  On  accounting,  a  pledgee  of  cotton  is 

1,  Adams  v.  Coons,  37  La.  Ann.  305.  not  entitled  to  get  credit  for  losses  oc- 
In  England^  the  court  majr  author-  casioned  hy  sales  and    purchases    of 

ize  the  pledgee  to  bid  at  the  sale,  but  futures  against  such  cotton   made   by 

he  cannot  himself  conduct  the  sale,  him  with  the  knowledge  and  consent 

Carter  v.  Wake,  4  Ch.  D.  605.  of  the  pledgor.     Goodwin  v.  Massa- 

2.  }ones  on  Pledge,  §  016.  See  chusettsLoan  etc.  Co.,  152  Mass.  189. 
statutes  in  the  various  States.  Though  he  may   for  commissions  on 

In  Illinois,  it  was  held  that  a  city  sales   if   agreed    to    by    the    pledgor, 

ordinance   requiring    every    licensed  Goodwin  v.  Massachusetts  Loan  etc. 

pawnbroker  to  give  the  superintend-  Co.,  153  Mass.  189. 

ent  of   police  each  day  a  written  state-  5.  Wilcox  v,  Fairhaven  Bank,  7  Allen 

ment  of  the  articles  received  on  the  (Mass.)  270. 

preceding  day,  with  a  description   of  6.  Beach    v.    State     Bank,    2    Ind. 

persons    from   whom    they  were    re-  488. 

ceived,  was  not  unreasonable,  unjust  or  Where  a  creditor  had  two  demands, 

oppressive.     Launder  v.  Chicago,  iii  one  secured  by  pledged  property  and 

IlL  291.  the  other  by  tne  note  of  a  third  per* 

It  was   held   in  Massachusetts  and  son,  it  was  held  that,  on  the  sale  of  the 

California  that  the  mode  of  sale  pro-  pledged  property,   the  proceeds   must 

vided   for  by  statute  did  not  affect  the  be  applied  to  extinguish  both   debts, 

common  law  mode  of  sale.     Covell  v.  Strong  v,  Wooster,  6  Vt.  536. 

Loud,i35Mas8.4i;Maugev.  Heringhi,  Where  two  notes  are  secured  by  a 

36  Cai.  577.  lien  on  land,  and,  through  the  failure 

S.  Jackson  v.  Shawl,  29  Cal.  367.  of  an  assignee  thereof  to  use  due  dili* 

4.  So  before  sharing  in  the  proceeds  eence  to  collect,  the  lessor  is  released 

of    a  receiver's  sale  of  the  pledgor's  from  his  liability  on  one,  the  proceeds 

property,  the  pledgee  must   account  of  the  land  should  be  applied  equally 
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(3)  Surplus  Proceeds. — Whenever  the  debt  secured  by  the 
pledged  property  is  satisfied,  the  pledgor  is  entitled  to  the  sur- 
plus absolutely,  and  it  is  held  in  trust  tor  him  by  the  pledgee.^ 

The  pledgor  may  sue  at  law  for  the  surplus,  but  he  snouldmake 
a  demand  before  suing  on  the  theory  of  assumpsit.* 

A.  Illegal  Sale— H[i)  In  General. — ^A  sale  made  without  ob- 
serving  the  requirements  of  the  law  is  a  conversion,'  and  the  right 
of  the  pledgor  to  redeem  still  exists.^ 

The  purchaser  at  such  a  sale  acquires  no  higher  right  than  the 
pledgee  possessed.* 

(2)  Ratification. — Defects  in  the  sale  of  a  pledge  may  be  cured 
by  after-ratification.* 

Ratification  of  the  sale  may  be  inferred  from  an  acceptance  by 
the  pledgor,  with  a  full  knowledge  of  the  facts,  of  the  proceeds  o( 
$uch  sale  to  apply  on  the  debt  secured.^ 

to  the  two  notes.    Green  v,  Cummins,  a  suit  by  A  against  his  debtor,  that 

14  Bush  (K7.)  174.  there  was  nothing  in  A's  conduct  that 

1.  Earle  v.  New  York  L.  Ins.  Co.,  7  was  objectionable.  Corning  v.  Pond, 
Daly  (N.  Y.)  303;  Selden  v,  Vermilya,  29  Hun  (N.  Y.)  129. 

J  N^  Y.  525 ;  7n  re  Bonner,  8  Daly  (N.  '     Where  railroad  bonds  were  pledged 

V.)  75 ;  Foster  v.  Berg,  104  Pa.  St.  324 ;  in  Texas  and  sold  in  Ntw  Tork^  it  was 

Peck    V.  Merrill,    26  Vt.  686 ;  Spar-  held  a  good  sale,  as  New  Tork  is  the 

hawk  V.  Drexel,  12   Nat.  Bankr.  Reg.  financial  center  of  the  country.    King 

450 ;  Stevens  v.  Bell,  6  Mass.  343.  v.  Texas  B.  &  Ins.  Co.,  58  Tex.  669. 

A  pledgee  who,  in  replevin  for  the  4.  Norton   v,  Baxter,  41  Minn.  146; 

pledge,  recovers  judgment  for  its  value  Bryan  v,  Baldwin,  7   Lans.  (N.  Y.) 

in  money,  which  realizes  him    more  175. 

than  the  amount  of  his  demand,  holds  But  where  the  debtor  delayed  bring- 

the  balance  in  trust  for  the  pledger,  ing  his  bill  to  redeem  for  three  yesrs 

Miles  V,  Walther,  3  Mo.  App.  96.  it  was  held  that  the  claim  had  become 

2.  Loomis  V,  Stave,  72  111.  623;  Tay-  stale,  and  that  he  could  not  recover  his 
lor  V.  Turner,  87  111.  296 ;  Stephens  v.  property.  Gilmer  v,  Morris,  80  All. 
Hartley,  2  Mont.  540.  78. 

S.  Hope  V,  Lawrence,   i    Hun  (N.  5.  Lucketts   v,    Townsend,  3  Tex. 

Y.)  317;  Ainsworth  r.  Bowen,  9  Wis.  119. 

348.  6.  Child  V,  Hue;g,  41  Cal.  519. 

The  pledgor's  remedies,  the  measure  The  fact  that  &e  pledgor  after  the 

of  damages,  etc.,  in  this  case,  are  as  sale  bought  the  goods  sold  at  about 

enumerated  under  Redemption.  the  same  price  for  which  the  pledgee 

To  avoid  a  sale    of   goods  by  the  sold  them  is  not  a  ratification.     Ains- 

pledgee,   on  the  ground  of  fraud,  it  worth  v.  Bowen,  9  Wis.  348. 

must  be  shown  that  the  purchaser  par-  Where  it  appeared  that  a   pledgor 

ticipated  in  the  fraud.    Cole  v,  Cos-  had  by  parol  abandoned  the  pledge  to 

grove,  16  111.  App.  167.  tiie  pledgee,  was  present  at  the  sale  of 

If  the  pledgee  sells  the  pledge  fairly  the  pledge,  which  had  been  advertised 

and  publicly,  he  is  not  answerable  for  at  ''public    auction,"    and  with    full 

the  loss  from  its  selling  for  less  than  knowledge    made  a  bid  for  it,    and 

its   estimated    value.      Ainsworth    v,  drank  with  the  pledgee  and  the  par- 

Bowen,  9  Wis.  348.  chaser  in  celebration  of  the  sale,  and 

At  an  auction  of  collaterals  to  en-  that  the  sale  took    place  in  a  room 

force  payment   of   a  loan  due  A,  A  which,   though  not  usually    open  to 

made  a  bid,  which  was  raised,  and  then  the  public,  was  so  open  when-  the  sale 

B  requested  A  not  to  bid  again,  saying  occurred,  it  was  held  that  the  pledgor 

that  he  wanted  to  buy  the  securities,  thereby    ratified  tiie    sale.    Earle  v, 

and  would  collect  the  debt  and  pay  to  Grant,  14  R.  I.  228. 

A  all  that  could  be  realized.     A  re-  7.  Chouteau   v,  Allen,  70  Mo.  290; 

frained  from  bidding  again.    Htld^  in  Hamilton  v.  State  Bank,  22  Iowa  306. 
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The  consent  of  the  pledgor  that  the  pledgee  may  purchase, 
passes  the  title,  and  such  consent  is  presun^ed  where  the  facts  are 
open  and  notorious.^ 

4.  Pledgee*!  Bight  When  Pledgor  Is  Iniolyent  or  Beoomee  a  Baak- 
mpt — In  the  absence  of  fraud  the  pledgee's  right  to  hold  his  se- 
curity is  not  affected  by  the  insolvency  or  bankruptcy  of  the 
pledgor,'  and  an  assignee  in  bankruptcy  or  for'  the  benefit  of 
creditors  of  such  property  gets  only  the  right  the  pledgor  had  in 
it.»  . 

If  the  pledge  was  fraudulent,  the  assignee  has  the  same 
right  to  have  it  set  aside  that  the  general  creditors  would,  but 
otherwise  the  pledgee's  right  to  hold  is  not  affected,* 

After  the  default  in  payment  of  the  debt  secured,  the  pledgee 
has  all  the  right,  regarding  the  disposal  of  the  security  that 
he  could  have  had  had  the  pledgor  remained  solvent.* 

Whether  or  not  the  pledgee  can  prove  his  debt  against  the  es- 
tate of  the  pledgor  and  share  the  benefits  of  it  with  the  general 
creditors  is  disputed,  some  cases  holding  that  he  can  ;  though  in^ 
that  case  if  he  receives  enough  from  the  estate  to  make  the  cot- 
lateral  more  than  sufficient  to  pay  his  debt,  the  collateral  must  be 
disposed  of  for  the  benefit  of  the  other  creditors.* 


Where  the  pledgor,  after    the    sale    3C4;    Case/    v.    La     Societe   etc.,    a 
Jth  full  knowledge  of  the  facts,  prom-     Wood   (U.   S.)  77;     Com.  v.  Chesa- 
ised  to  paj  a  deficiency  due  the  pledgee,    peake  etc.  Canal  Co.,  33  Md.  591. 


it  is  a  waiver  of  any  irregularity  in  the  If  the  assignee  realizes   on  pledged 

sale.    Child  V.  Hugg,  41  Cal.  513.  property    in    the     possession     of   the 

It  was  held  that  even  where  it  was  pledgor  for  a  temporary    purpose,  he 

provided  by  statute  that  "a  pledgee  or  holds  the  proceeds  for  the  pledgee.    /« 

pledge-holder    cannot    purchase      the  r^  Wiley,  4Bi8s.  (U.  S.)  171. 

property  pledged  except  by  direct  deal-  4.  Bank  of  Alexandria  v,    Herbert, 

ing  with  the  pledgor,"  the  pledgor  could,  8  Cranch  (U.  S.)  36;  Casey  v.  Cavaroc, 

as  the  statute  was  for  his  benefit,  ratify  96  U.  S.  ^67. 

a  sale  to  the  pledgee.     Child  v.  Hugg,  So  while  the  pledgor  could  not  have 

41  Cal.  512;  Hill  r.  Finigan,  63  Cal.  436.  the  pledge  set  aside  as  fraudulent  the 

1.  Hamilton  v.  State  Bank,  33  Iowa  assignee  might.     Bank  of  Alexandria 

r6;  Carroll  v.  Mullanphy  Sav.  Bank,  v,  Herbert,  8  Cranch  (U.  S.)36;  Casey 

Mo.  App.  349.  V,  Cavaroc,  96  U.  S.  467. 

S.  Jerome  v.  McCarter,  94  U.  S.  734;  A  receiver  appointed  to  take  charge 

Yeatman  v.  New  Orleans  Sav.  Inst.,  of  the  affairs  of  an  individual  or  corpo* 

QC  U.  S.  764;  Dayton  Nat.  Bank    v.  ration  has  the  same  right  as  an  assignee 

Merchants'    Nat.    Bank,    37  Ohio  St.  to  have  fraudulent  pledges  overthrown 

308;  Moses  %}.  St.  Paul,  67  Ala.  168;  and  to  recover   the  oroperty  pledged. 

Dowler  v.  Cush,  37  Md.  3C5.  Casey  v.  Cavaroc,  go  U.  S.  467;  Caaey 

Notwithstanding  the  pledgor's     In-  v.    La  Societe  etc.,  a   Wood   (U.  S.) 

solvency,    the    pledgee    can    sell     the  77. 

pledge  as  stipulated  in  the  contract;  6.  Jerome  v.  McCarter,  9^  U.  S.  734. 

under  Louisiana  Code,  arts.  3178,  a  183,  After  the  pledgor's  insolvency,  his 

the  ownership  of  the  insolvent's  prop-  syndic  cannot  oppose  a    sale  at  the 

erty  does  not  pass  to  the    creditors,  pledgee's   instance    because  attended 

Jacquet  v.  Creditors,  38  La.   Ann.  863.  with  great  sacrifice.    There  is  no  al- 

S.  Mitchell  V,  Winslow,  3  Story  (U.  temative  but  to  redeem  by  paying  the 

S.)  630;  Cook  V.  Tullis,   18   Wall.  (U.  debt,  Or  to  sell.     Rasch  v.  Creditors, 

S-)  333;  Gibson  v.  Warden,    14  Wall,  x  La.  Ann.  31. 

<U.  S.)  344;  Partee  v.  Coming,  9  La.  6.  Tervis  v.  Smith,  7  Abb.  Pr.,  N.  S. 

Ann.  539;  Dowler  v.  Cushwa,  37  Md.  (N.  V.)   3x7;  Midgeley  v   Slocomb, 
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Other  cases  hold  that  the  pledgee  can  put  in  a  claim  only  {or 
the  difference  between  the  value  of  the  security  and  the  debt 
secured,  when  the  former  is  less  than  the  latter.* 

znL  Rights,  Uasiiitieb  ahb  Bobbies  or  Pledcodb  op  Hbootublb 
Htbtbuibkts  Apteb  Dbtault — 1.  In  General. — The  remedies  of  a 
pledgee  of  negotiable  instruments  are  in  general  the  same  as  those 
of  an  ordinary  pledgee  of  corporeal  property,  viz :  suit  on  the 
debt  secured  and  recourse  to  the  instruments  pledged  as  security. 

2.  Suit  on  the  Debt  Becnred*— a.  In  General. — The  right  of  a 
debtor  to  enforce  payment  of  a  debt  is  not  in  general  affected 
by  taking  negotiable  instruments  as  security  for  the  same,  and,  on 
the  debt  becoming  due,  the  debtor  may  sue  on  it  as  though  no 
collateral  had  been  taken  and  without  surrendering  the  security.* 
Nor  can  the  debtor  compel  his  creditor  to  resort  to  his  collateral 

32   How.   Pr.   (N.   Y.)   423;    Shunk's  ton,  11  Wend.  (N.Y.)  106;  Mungerv. 

Appeal,  2  Pa.  St.  304 ;  Moses  v.  Ran-  Albany  City  Nat  Bank,  85  N.  Y.  580; 

let,  2  N.  H.  488;  Findlay  v.  Hosmer,  Taylor    v,  Cheever,  6    Gray  (Mass.) 

2  Conn.  350;  Walker  V.  Baxter,  26  Vt.,  149;  Hale   v.  Rider,  5   Cush.  (Mass.) 

710;    Putnam   v.   Russell,   17   Vt.  54;  231;    Whitwell  v.  Brigham,  19  Pick. 

West  V.  Bank  of  Rutland,  19  Vt.403;  (Mass.)  117;    Townsend  t'.  Newell,  14 

Van  Mater  v,  Ely,  12  N.  J.  Eq.  271;  Pick.  (Mass.)  332;  Beckwith  r.  Sibley, 

Logan  t\  Anderson,  18  B.  Mon.  (Ky.)  xi  Pick.  (Mass.)  482;    Royal  Bank  0. 

1x4;    Wurtz  V,   Hart,   13   Iowa    515;  Grand  Junction  R.  etc.  Co.,  100  Mass. 

Brough's  Estate,  71  Pa.  St.  460;  Mason  444  ;  Firemen's  Ins.  Co.  v.  Wilkinson, 

V,  Bogg,  2  M.  &  C.  ^3.  35  N.  I.  Eq.  160 ;  Winthrop  Sav.  Bank 

If  the  pledgee  collects  the  security  f.  Jackson,  67  Me.  570;  Snow  v.  Thorn- 

and  so  reduces  his  debt,  and  a   pro  aston  Bank,  19  Me.  2159 ;   Comstock  9. 

rata  dividend  is  declared  by  the  as-  Smith,  23  Me.  202 ;    Bank  of  Rutland 

signee,  that  which  the  pledgee  receives  v.  Woodruff,  34  Vt.  89 ;  Chipman  v, 

will  be  proportionate  to  uie  debt  as  Clough,  6  Vt.  123;  American  Bank?, 

reduced  by  the  proceeds  of  the  secur-  Harrison  Wire  Co.,  1 1  Mo.  App.  ijfi ; 

ity.    Midgeley  v.  Slocomb,  32  How.  Pr.  Sonoma  Valley  Bank  v.  Hill,  59  Cil. 

(N.Y.)  423.  107;  Rich  V.  Boyce,  39  Md.  314;  Rob- 

1.  inidtr  tlie  BaBkmpt  Aoi. — In  re  inson  v.  Hurley,  xi  Iowa  410;  Dugan 
Brand,  3  Nat.  Bank r.  Reg.  324;  In  re  x^.  Sprague,  2  Ind.  600  ;  Mills  f.  Goold, 
Newland,  7  Nat.  Bankr.  Reg.  477;  14  Ind.  278;  Mendenhall  v.  Lemwell, 
Streeper  v.  McKee,  86  Pa.  St.  188;  5  Blackf.  (Ind.)  125;  Bank  of 
Richardson  v.  Wyman,  4  Gray  (Mass.)  U.  S.  v.  Peabody,  20  Pa.  St 
553 ;  Middlesex  Bank  v,  Minot,  4  Met  454;  Kittera's  Estate/  17  Pa.  St  416; 
(Mass.)  325 ;  Haverhill  Lioan  etc.  Abercrombie  v,  Mosely,  9  Port.  (Ala.) 
Assoc.  V.  Cronin,  4  Allen  (Mass.)  141 ;  X45;  Trotter  v,  Crockett,  2  Port.  (Ala.) 
Amory  v.  Francis,  x6  Mass.  308;  401 ;  Bank  of  Woodstock  9.  Kent,  15  N. 
Farnum   v.  Boutelle,  13  Met  (Mass.)  H.  579. 

159;  Ex  parte  Smith,  2  Rose  63.  Where  a  debtor  deposits  notes  vith 
Before  presenting  his  claim,  the  his  creditor  as  collateral  security,  to  be 
security  must  be  appraised  by  jury  or  collected  and  accounted  for,  or  to  be 
otherwise.  Middlesex  Bank  v,  Minot,  returned  within  a  specified  time,  and 
4  Met.  (Mass.)  325.  the  creditor  thereupon  covenants  or 
After  such  appraisement  the  cred-  promises  not  to  sue  the  debtor  until  the 
itor  may  proceed  to  enforce  the  securities  shall  be  given  up,  such  cove- 
collateral.  Streeper  v,  McKee,  86  Pa.  nant  or  promise  is  not  a  bar  to  a  suit  by 
St.  x88.  the  creditor,  though  brought  before  he 

2.  Clark  v.  Young,  i  Cranch  (U.  8.)  has  given  up  the  securities.  Foster  v» 
i8x ;  Butterworth  v.  Kennedy,  5  Bosw.  Purdy,  5  Met  (Mass.)  442. 

(N.  Y.)  143;  Langdon  v,  Buel,  9  In  lOniietota. — An  indorser  of  1 
Wend.  (N.  Y.)  80;  Elderr.  Rouse,  15  secured  note  is  within  the  spirit  of  the 
Wend.  (N.  Y.)  218;    Case  v.  Bough-     act  of  March,  i860,  compelling  parties 
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security  before  suing  on  the  debt  secured.*     The  merger  of  the 

principal  d^bt  into  a  judgment  does  not  destroy  the  pledgee's 
right  to  hold  the  collateral,  for  nothing  but  the  actual  satisfaction 
of  the  debt  can  do  that.*  The  taking  of  collateral  security  for  a 
precedent  debt  does  not,  in  the  absence  of  special  agreements,' 
suspend  the  right  to  sue  on  the  debt  when  due.^  A  special 
agreement  to  suspend  such  action,  however,  may  be  shown  by 

who  hold  collateral,  to  exhaust  that  be-  So  where  the  pledgee  proved  for  the 

fore  suing  on  the  original  indebtedness,  full  axn6unt  of  his  debt  in  insolvencj 

Swift  V.  Fletcher,  6  Minn.  5C0.  proceedings  against  the  pledgor,  that 

1.  Lewis    V.    U.    S.,  93  U.    S.    618.  did  not  destroy  his  right  to  hold  the 

Not  even  if  the   debtor    is  the  maker  collateral.    In  re  Litchfield  Bank,  a8 

of  accommodation    paper.       Lord  v.  Conn.  575. 

Ocean  Bank,  ao  Pa.  St.  384;  but  see  %i  As  in  Calvo  v,  Davies,  73   N.Y. 

Comstock  V.  Smith,  23  Me.  ao2.  an. 

Where,  however,  the  debtor  has  died  4.  U.  S.  v.  Hodge,  6   How.  (U.S.) 

and  his  estate  is  not  sufficient  without  379;  Peter  v.  Beverley,  10  Pet.   (U.  S.) 

selling  the  real  estate  to  satisfy  the  debt,  ^32 ;  Carr  v.  White,  52  N.  Y.  138;  To- 

if  the  collateral  security  is  ample,  the  bey  v.  Barber,   5  Johns.   (N.Y.)  68; 

creditor  may  be   compelled   to   resort  Etten  v.  Troudden,  67   Barb.   (N.Y.) 

to  that.    Alexander  v,  Alexander,  64  342;   Pratt  v.  Coman,  37  N.  Y.  440; 

Ind.  541.  to  the  contrary  is  discredited;  Darst  v. 

Surety. — A  surety  cannot  compel  the  Bates,  95  111.  ^12;  Wilhelm  v,  Schmidt, 
creditor  to  resort  to  his  collateral  84  111.  183;  Firemen's  Ins.  Co.  v.  Wil- 
security  before  suing  the  surety,  for  kinson,  35  N.  J.  Eq.  160;  Mclntyre  v, 
the  surety  can  at  any  time  get  pos-  Kennedy,  29  Pa.  St.  448;  Jaffray  v. 
session  o!  the  collateral  by  paying  the  Cornish,  10  N.  H.  50^;  Bank^f  Rut- 
debt.  Brick  V.  Freehold  Nat.  Bank  land  v.  Woodruff,  34  Vt.  89;  Hawks  v, 
Co.,  37  N.  J.  L.  307.  HinchcUff,  17   Barb.  (N.Y.)  492;  Al- 

But  the  creditor  might  be  compelled  len   v,  Clark,  65  Barb.  (N.   Y.)  563; 

to  apply    the    proceeds    of  collateral  West  v.  Carolina  L.Ins.Co.,31  Ark.  476; 

pledged  by  the  debtor  to  the  debt  be-  Willoughby  v.  Spear,  4  Bibb  (Kv.)  397; 

fore  suing  on  collateral  given  by  the  Neimcewica  v.  Gahn,  3  Paige  (N.  Y.) 

surety.     Jenkins  r.  Gunnison,  50  Wis.  613;  11  Wend.  (N.  Y.)  312. 

388.  Under  certain   circumstances,    how- 

An    indorsee  cannot  be  compelled  ever,  taking  collateral  may  seem  to  sus- 

to    resort  to  securities  gfven   by  the  pend    the    right   to  sue.     Harshaw  v, 

payee  in  order  to  allow  the   maker  to  McKesson,  65  N.  Car.  688. 

set  off  against  the  payee  a  claim   not  Acceptance  of   debtor's    own    note, 

in  esse  at  the  time  the  note  was  trans-  though  not  payment,  will  extend  time 

ierred.    Munger  v,  Albany  City  Nat.  for    payment.     Place  f .    Mcllvain,  38 

Bank,  85  N.  Y.  580.  N.  Y.  96;  Meyers  v.  Welles,  5  Hill  (N. 

t.  Duncomb  r.   New  York  etc.  R.  Y.)  463;    Feldman  v,   Beier,  78  N.  Y. 

Co.,  84  N.  Y.  193;  88  N.  Y.  I ;  Butler  293;  Putnam  v.  Lewis,  8  Johns.  Ch.  (N. 

V.  Miller,  1   N.Y.  496;    Whitwell  v,  Y.)  389;  Buswell  v.    Pioneer,  37  N.  Y. 

Brigham,  19  Pick.  (Mass.)  117;  Beck-  3i2;Muldon  v.  Whitlock,  1  Cow.  (N. 

with  r.  Sibley,  ixPick.  (Mass.)  483;  Y.)  290. 

Fisher  v.  Fisher,  98  Mass.  303 ;  Smith  Even  though  the  parties  agree  that 
V,  Strout,  63  Me.  205  ;  Comstock  v.  the  pledgee's  note  shall  be  taken  in  pay- 
Smith,  23  Me.  202 ;  Sonoma  Valley  ment,  such  an  agreement  will  not  be 
Bank  v.  Hill,  59  Cal.  107  ;  Waldrom  v,  upheld.  Cole  v,  Sackett.  i  Hill  (N.  Y.) 
Zacharie,  54  Tex.  503;  Chapman  v.  516;  Hill  v.  Beebe,  13  N.  Y.  556;  Rice 
Lee,  64  Ala.  483;  Hale  v.  Rider,  5  v,  Dewey,  54  Barb.  (N.  Y.)  45.<5;  Way- 
Cush.  (Mass.)  231.  dall  v,  Luer,  5  Hill  (N.  Y.)  448. 

Nor  does  the  recovery  of  judgment  Where,    alter  the    dissolution   of  a 

on  the  debt  ahd  the  arresting  of  the  firm,  one  of  the   partners  gave  a  firm 

debtor's  body  on  execution  destroy  the'  creditor     his  note  for  the  debt  it  was 

right    to  hold  collateral.      Smith  v.  held  to  discharge   the  other   partners. 

Strout,  63  Me.  205.  Millerd    v.   Thorn,   56    N.   V.    40a; 
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express  contract  to  that  effect  or  may  be  inferred  from  the  sur- 
rounding circumstances.^ 

b.  Defenses  to  Suit. — All  the  usual  defenses  to  a  suit  on  a 
debt  may  be  set  up,  and,  in  addition,  some  growing  out  of  the 
pledge  relation  may  be  involved.  What  are  and  what  are  not 
considered  good  defenses  are  to  be  seen  in  the  note.* 


35  N.  \ 

34  N.  J. 


Arnold  v.  Camp,   la  Johns.   (N.  Y.)  Damages  for  the   conversion  of  the 

if  09.  pledged  collateral  by  the  pledgee  can  be 

1.  Firemen's  Ins.  Co.  v.  Wilkinson,  set  off  in  a  suit  on  the  debt  secured. 
Eq.   169;  Wildrick  v.  Swain,  Cass  r.  Higenbotam,  100  N.  Y.  248. 
£q.  167.  Judgnimit    on  OOUaWral.— Judgment 

The  rieht  to  recover  on  the  original  on  the  instruments  given  as  collateral 

debt  still    exists,    though    negotiable  does  not  satisfy  the  principal  debt  and 

paper  given  as  collateral  has  been  dis-  is  not  a  defense    thereto.     Hawks  v. 

honored  in  Uie  hands  of  the  pledgee.  Hinchcliff,  17  Barb.  (N.  Y.)  492;  and 

Hunter  v.Moul,  98  Pa.  St.  13.  where   the  creditor  on  receiving  part 

^      Sounder  the  same  circumstances,  payment  of  his  judgment  assigned  it  to 

though  the  pledgee  by  indorsing  the  the  debtor,  the  original  debt  was  only 

notes  had  had  them  discounted.  Small  discharged  fro  tanto,    Bumheimer  v, 

V,  Franklin  Min.  Co.,  99  Mass.  277.  Hart,  27  Iowa  19. 

In  Massachusetts^    where  notes  are  Non-Ckdleetloii    of    Oollat«rml.  —  See 

given  as  collateral  for  a  simple  con-  infra^  th\%X\t\e^  Diligence  in  CoUection. 

tract  debt  with  the  understanding  that  In  lieu  of  gross  neligence  or  bad  faith 

if  they  are  paid  at  maturity  the  origi--  on  the  part  of  the  pledgee,  the  failure 

nal  debt  shall  be  satisfied  thereby,  on  to  collect  collateral  is  not  a  good  de- 

their  not  being  so  paid,  the  original  fense  to  an  action  on  the  debt  secured. 

debt  can  be  sued  on.    The  Kimball,  3  Marschuetz  v.   Wright,  50   Wis.  175; 

Wall.  (U.  S.)  45 ;  Dows  v,  Swett,   134  Kiser  v.  Ruddick,  8  Blackf.  (Ind.)  383; 

Ma^s.  140.  May  v.  Sharp,  49  Ala.  140. 

So  if  discounted  at  bank    and  not  So  the  failure  of  pledgee  to  preient 

paid.     Alcock   v.    Hopkins,  6  Cush.  and  collect  at  maturity  notes  pledged, 

(Mass.)  484.  is    not    a    good    defense.      Reeves  v. 

The  notes  may  be  returned  at  matu-  Plough,  41  ind.  204. 

rity  or  suit  brought  on  the  debt  se-  Where,  however,  the  pledgee  allowed 

cured  without  returning  the  collateral,  the  collateral  note  to  be  barred  it  was  a 

Small  V.  Franklin  Min.  Co.,  99  Mass.  good  defense.    Fennell  v.  McGowen,  58 

277;  Co mstock  V.  Smith,  23  Me.  20a;  Miss.  261. 

Whitwell  V.  Brigham,  19  Pick.  (Mass.)  Non-Frodnetlon  of  Collateral.— Non- 
117.                                     '  production  of  collateral  without  satis- 

2.  For  the  defense  that  the  collateral  factorily  accounting  for  its  absence  is  a 
was  taken  as  payment,  see  infra^  this  good  defense.  See  infra^  this  title,  Rt- 
iitle^Payment.  turn  of  Security  or  Accounting* 

So  where  a  creditor  irregularly  fore-  Where  such  securities  plac^  in  the 

closed  mortgages  held  as  collateral  and  hands  of  a  third  person,  not  under  the 

purchased  the  property  himself,   held  control  of  the  pledgee,  selected  by  the 

no  defense.  Smith  v.  Buntug,  86  Pa.  St.  pledgor,  were  lost,  the  non-production 

1x6.  of  them  by  the  pledgee  was  considered 

Where  the  pledgee  irregularly  sold  no  defense.    Bank  of  U.  S.  v.  Peabody, 

notes  pledged  and  himself  became  the  20  Pa.  St.  454. 

purchaser,  the  pledgor  was  not  allowed  to  The  objection  of  non -production  of 

set  off  the  value  of  the  securities  at  the  collateral  raised  for  the  first  time  in  the 

time  of  the  sale.    Killian  v,  Hoffman,  6  appellate  court  was  held  to  be  too  late. 

111.  App.  200.  Compton  v.  Blair,  46  Mich.  i. 

The  loss  of   negotiable  security  by  Non-Bumndar  of  CMUataraL— This  is 

theft  where  there  was  no  negligence  on  not  a  good  defense,  for  the  pledgee  has 

the  part  of  the  pledgee  was  not  a  good  de-  the  right  to  hold  until  his  debt  isactu- 

fense  to  a  suit  on  the  debt,  the  duty  to  ally  satisfied. 

keep  safely  not  being  a  condition  preced  -  So  where,on  the  protest  of  the  original 

ent  to  recovery  on  such  suit.     Winthrop  note  given  as  security,  two  others  were 

Sav.  Bank  v.  Jackson,  67  Me.  570.  given,  and  one  of  these  was  paid  and 
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8.  Beeonne  to  Seeoiity — a.  In  General. —  Recourse  to  nego- 
tiable instruments  pledged  as  security  is  in  general  by  collection 
without  suit,  with  suit,  and  by  sale  of  the  collateral. 

A.  Election  of  Funds. — ^The  pledgee  having  several  securi- 
ties for  the  same  debt  may,  provided  he  used  good  faith  in  so 
doing,^  resort  to  any  or  all  of  them  to  satisfy  his  debt,  holding 
the  surplus,  if  any,  for  the  benefit  of  the  third  persons  interested 
and  of  the  pledgor.* 

c.  Collection  of  Collateral — (i)  In  General. — In  regard 
to  negotiable  instruments  pledged  as  collateral,  the  pledgee  hav- 
ing the  legal  title  stands  in  the  position  of  trustee,  and  as  such  is 
bound  at  all  times  to  care  for  silch  property  with  due  respect  to 
the  right  of  the  pledgor  therein.' 

the  other  protested,  the  pledgee  was  But  where  an  indorscr  on  one  ot  two 
allowed  to  enforce  the  note  without  securities  was  an  accommodation  in- 
surrendering  the  collateral  note.  Hun*  dorserand  the  indorser  on  the  other 
ter  V.  Moul,  98  Pa.  St.  13.  not,  the  pledgee  was  required  to  resort 
Ckdleetton  of  Ckdlat«ral.— Of  course  to  the  latter  first.  Goodwin  v.  Massa- 
where  the  pledgee  has  collected  the  chusetts  Loan  etc.  Co.,  15a  Mass.  189. 
Talue  of  instruments  pledge4t  ^^  cao-  BfaraTialing.— V^here  the  pledgee 
not  recover  on  the  debt  secured.  See  holds  two  securities  for  the  same  debt, 
infroy  this  title.  Collection  of  Col"  on  one  of  which  another  creditor  has 
lateral,  Dugan  v,  Sprague,  a  Ind.  a  lien,  the  pledgee,  unless  injustice 
600 ;  Reeves  v.  Plough,  41  Ind.  ao4.  would  be  caused  nim  hf  so  doing,  is 
Statnts  of  Ltmltatlona. — A  payment  obliged  to  resort  first  to  the  securitj 
made  to  the  pledgee  bj  a  third  person  on  which  he  alone  has  a  lien.  Du- 
without  the  authority  or  consent  of  mont  v.  Fry,  13  Fed.  Rep.  4a3;  Haz- 
the  pledgor  does  not  revive  the  debt  ard  v,  Fiske,  83  N.  Y.  387 ;  Door  v. 
secured  that  has  been  barred  by  the  Shaw,  ^  Johns.  Ch.  (N.  Y.)  17 ;  Chese- 
statute.  Harper  t;.  Fairley,  53  N.  Y.  borougti  v.  Millard,  i  Johns.  Ch.  (N. 
443  Y.)  409 ;  Farwell  v.  Importers  etc.  Nat. 
Where  the  pledgor  as  agent  of  the  Bank,  90  N.  Y.  483;  Morrison  v,  Kuntz, 
pledgee  collected  money  on  a  col-  15  111.  193 ;  Greenwood  v,  Tyler,  i  R. 
lateral  note  and  paid  it  to  the  pledgee,  &  M.  107 ;  Wiggin  v.  Dorr,  3  Sumn. 
it  revived  the  debt  barred  by  the  sta-  (U.  S.)  410;  In  re  International  Ins. 
tute.  Whipple  v.  Blackington,  97  Co.,  L.  R.,  a  Ch.  D.  476. 
Mass.  476.  The  same  rule  applies  to  a  sub- 
In  Louisiana^  as  long  as  a  note  or  pledgee  holding  several  securities  for 
other  evidence  of  debt  is  secured  by  the  same  debt.  Gould  v.  Central 
collateral,  the  sUtute  wiU  not  run  Trust  Co.,  6  Abb.  N.  Cas.  (N.  Y.)38i; 
against  it.  Police  Jury  v,  Duralde,  aa  Gould  v.  Farmers'  Loan  etc.  Co.,  33 
La.  Ann.  107;  Blanc  v.  Hertzog,  2%  Hun  (N.  Y.)  333. 
La.  Ann.  199 ;  Citizens'  Bank  v.  Knapp,  If  the  pledgee  offers  to  substitute  the 
aa  La.  Ann.  199.  .  other  lien  holder  to  his  place  on  pay- 
1.  Mowry  v.  First  Nat.  Bank,  54  mentof  his  debt,  he  will  not  be  re- 
Wis.  38.  stricted  to  one  security.  Brinkerhoff 
t.  Third  Nat.  Bank  t^.  Harrison,  10  v.  Marvin,  5  Johns.  Ch.  (N.  Y.)  330; 
Fed.  Rep.  343;  Ober  v.  Gallagher,  93  Woolcocksv.  Hart,  i  Paige  (N.  Y.) 
U.  S.  199;  Union  Bank  v.  Laird,  a  185 ;  Evertson  t/.  Booth,  19  Johns.  (N. 
Wheat.  (U.  S.)  390;  Buchanan  v.  Inter-  Y.)  486. 

national  Bank,  78  111.  500;  Chapman  S.  Nelson   v.  Eaton,  36  N.  Y.  410; 

V.   Clough,  6    Vt.    133;    Andrews    v.  Wheeler  v,    Newbould,    16  N.  Y.  30a; 

Scotton,  a  Bland  (Md.;  639;  En  parte  Hanks  v.  Hinchcliff,    17   Barb.  (N.  Y.) 

Mure,    a  Cox  63;  Kellock's  Case,  L.  493;    Kniehts     v,     Putnam,    3    Pick. 

R^  3  Ch.  776;   Darlow  v.  Cooper,  34  fMass.)  185;  Zimpleman  v.  Veeder,  98 

Beiav.   a8i;    Andrews    v,     Scotton,    a  111.  613;  Unio|^  Trust  Co.  t^.  Rlgdon,  93 

BUnd  (Md.)  639.  lU.  458. 
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(2)  Right  and  Duty  to  Collect. — The  purpose  of  giving  collateial 
security  is  to  place  in  the  creditor's  hands  the  means  of  re-im- 
bursement  of  the  original  indebtedness  if  default  occurs  in  its 
payment.     Therefore   it  is  the  right  and  duty  of  the  pledgee  to 

collect  the  full  face  value  of  the  securities  when  they  fall  due* 

A  person  holding  property  or  securi-  Where  promissory  notes  are  pledged 

ties  in  pledge  occupies   the  relation  of  as  securitjfthe  transaction,  ex  vi  ttrmi- 

trustee  for  the  owner,  and  as  such,  in  the  if  i ,  imports  authoHtj  to  collect  Nelson 

absence  of  special  power  to  do  other-  r.  Wellington,  5  Bosw.  (N.  Y.)  178. 

wise,  is  bound  to  proceed  as  a  prudent  ^By    an    assignment    of    collateral 

owner  would.  Joliet  Iron  Co.  v,  Scioto  security,  a  privity  in  contract  is  estab* 

etc.  Co.,  82  111.  548.  lished,  which  invests  the  assignee  with 

Especially  is  this  so  in  Vermont  and  the  ownership  of  the  collateral  for  the 

New  Hampshire.     Williams  v.  Little,  purposes  of  dominion   over  the  debt 

II  N.  H.  66;  Jenness  v.  Bean,  10  N.  H.  assigned.     He  alone  is  empowered  to 

a6^;  Austin  v,  Curtis,  31  Vt.  73.      •  recieve  the  money  to  be  paid  upon  it, 

1.  Farwell    v.  Importer's   etc   Nat  and  to  control  it  to  protect  his  rights." 

Bank,  90  N.  Y.  483;  Nelson  v.  Well-  Hanna  r.  Holton,  78  Pa.  St  334. 

ington,  5  Bosw.  (N.  V.)  178;  Nelson  v.  The  pledgee  cannot  enforce  a  sepa- 

Eaton,  36  N.  Y.  410;    Nelson  v.  Ed-  rate   and  independent  contract  made 

wards,  40  Barb.   (N.  Y.)  379;  Wheeier  by  a  third  person    Mrith   the   pledgor 

V.  Newbould,  16  N.  Y.  393;   Flagg  v.  to  pay  the  debt  secured.    Second  Nat 

Munger,  9  N.  Y.  493;  Wilson  v.  Little,  Bank  r.  Giand  Lodge,  98  U.  S.  133. 

3  N.  Y.  443;  Bank  of  Chenango  v.  Os-  A  power  of  sale  given  to  the  holder 

good,  4  Wend.  (N.  Y.)   607;  City  Bank  of  collateral  will  not  Umit  his  right  to 

t;.  Perkins,  4  Bosw.  (N.Y.)  430;  Brook-  collect     Nelson  v,   Eaton,  36  N.  Y. 

man  i^.  Metcair,  5  Bosw.   (N.Y.)   429;  410;    Nelson  v.   Edwards,    40    Barb. 

Lewis  V.  Varnum,  I3  Abb.  Pr.  (N.  Y.)  (N.  Y.)  379;  Nelson  ©.  Wellington,  c 

J05;  Hancock  v.  Franklin  Ins.  Co.,  114  Bosw.  (N.  Y.)  178;  Third  Nat  Bank 

Mass.  155;  Batchellor  v.  Priest,  13  Pick,  v,  Harrison,  10  Fed.  Rep.  343. 

(Mass.)    399;   Bowman    v.  Wood,    15  IndorMiiMift. — If    the  securities  are 

Mass.  5^;  Lyon   v,  Huntingdon  Bank,  made     payable     *Ho     bearer,*'    even 

13S.  &K.  (Pa.)  61;  Beale  V.  Farmers'  though    they    are      unindorsed,     the 

etc.  Bank,  5  Watts   (Pa.)  530;   Roberts  pledgee  can  collect     Houser  v.  Hou- 

V.  Thompson,  14  Ohio   St  1;  Jennison  8er,43Ga.  415;  Louisiana  State  Bank, 

v.  Parker,  7  Mich.   355;  McLemore  v.  v.  Gaienne,  3i  La.  Ann.  555. 

Hawkins,  46  Miss.  715;   Comstock  v.  Where  statutory  enactment  gives 

Smith,  33   Me.  303;  Androscoggin  R.  the  right  of  action  to  the  real  party  is 

Co.  7^  Auburn  Bank,  48  Me.  335;  Oner-  interest,    the    pledgee  of    unindorsed 

lock  V.  Hills,  8  Me.  383;   Dix   v.  Tully.  negotiable    instruments    may   collect 

14  La.  Ann.  460;  Reeves  v.  Plough,  41  them.      White    t\   Phelps,   14   Minn. 

Ind.  304;  Jones  v,  Hawkins,  17  Ind.  550;  37.    So  of  non-negotiable  paper.    Hil- 

Slevin  v.  Morrow,  4  Ind.  435;   Vallette  ton  v.  Waring,  7  Wis.  493.    Also  of 

V.   Mason,    i    Ind.    388;    Williams  v.  unindorsed    negotiable    paper   where 

Norton,    3    Kan.    395;   Zimpleman  v.  the  pledgee  has  power  to  collect  by 

Veeder,  98  111.613;  Loomis  t;.  Stave,  73  agreement   of  the    parties.      LobdeU 

111.  633;    Houser  v.  Houser,  43  Ga.  415;  v.  Merchants'  etc.  Bank,  33  Mich.  40& 

May  V.  Sharp,  49  Ala.  140;  Hilton  v.  Oollaotion  of  Short  Time  Holes.— A 

Waring,  7  Wis.  493;   Union  Nat  Bank  pledgee    holding    as    collateral   paper 

V,  RolSrts,  45  Wis.  373:  Northwestern  that  matures  before  the  debt  secured 

Ins.  Co.  v.  Germania  Ins.  Co.,  40  Wis.  falls  due,  has  the  same  right  and  duty  to 

446;  Lazier    v,    Nevin,  3  W.  Va.   633;  collect  them  as  in  long  notes  falling  due 

Foote  V.  Brown,  3  McLean  (U.  S.)  369.  after  the  debt    secured    matures.    He 

A  chose,  which    is    transferred  as  holds  the  moneys  so  collected  in  place 

collateral  security,  is  put  under   the  of  the  collateral  notes.    Farwell  v.  Im- 

iominion  of  the  creditor  to  make  his  porters'  etc.  Nat.  Bank,  90  N.  Y.  483; 

/aim  out  of  it,  and  it  is  not  in  the  Nelson  t'.  Eaton,  36  N.Y. 410;  Wheeler 

nature,  or  subject  to  the  incidents,  of  v,  Newbold,  16  N.  Y.  363;  Garlick  9. 

a  pawn    or    pledge.     Q^ambersbury  James,  13  Johns.  (N.  Y.)  146;  Jones  «. 

Ins.  Co.  V.  Smith,  11  Pa.  St  i3o.  Hawkins,  17  Ind.  550. 
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As  to  the  manner  of  enforcing  payment  the  pledgee,  so  long  as 
he  acts  in  good  faith  and  in  the  exercise  of  reasonable  care*  and 
prudence,  may  use  his  own  judgment.^  Should  the  pledgee  decline 
to  enforce  payment  of  the  security  the  pledgor,  on  giving  proper 
indemnity,  may  enforce  it  himself  * 

(3)  Diligence  tn  Collection. — The  pledgee  of  negotiable  instru- 
ments is  bound  to  use  the  reasonable  ordinary  care  of  a  prudent 
man  in  its  collection.'    He  is  the  pledgor's  attorney  or  agent  for 

that  purpose,  and  must  use  the  care  that  such  a  person  is  called 
upon  to  exercise.* 

He  cannot    applj  tiiem  to  liquidate  said:     "A  creditor  holding  negotiable 

the  debt  secured  'until  default  in  pay  -  paper  as  collateral  security  is  required 

ment  thereon  has  occurred  and  demand  to    use    a    diiferent    kind    of  diligence 

made.     Wilson  v.   Little,  2  K.  Y.  443;  from    that    required    of   one    holding 

Garlick  v,  James,  12   Johns.  (N.   Y.)  merchandise  or  other  corporeal  prop- 

148;  I^wis  V.    Varnum,   12   Abb.  Pr.  erty;  and  yet  the  diligence  in  each  case 

(N.  Y.)  305.  is  only  such  as  is  appropriate  to  the 

1.  Bast  V.  First  Nat.  Bank,  101  U.  S.  nature  of  the  property.    If  the  property 

;  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  be  precious  stones,  safekeeping  is   all 

.)  123;    Lamberton  v,    Windom,   12  that    is    required.       If    it  be  grain,  it 

Minn.  232;  Wells  v.  Wells,  53  Vt.  i.  must  be  properly  stored   and  protected 

t.  Bast  V.  First  Nat.  Bank,  1 01  U.  S.  from  all  injury.  The  diligence  re- 
93 ;  Lawrence  r.  McCalmont,  2  How.  quired  of  the  holder  of  promissory 
(U.  S.)  426;  Soule  V.  Union  Bank,  45  notes  or  other  securities  for  the  pay- 
Barb.  (N.  Y.)  iii;  Roberts  v.  Thomp-  ment  of  money  has  reference  to  the 
son,  14  Ohio  St.  i;  Lamberton  t'.  Win-  danger  that  the  parties  liable  oa  them 
dom,  12  Minn.  232;  Pickens  v.  Yar-  may  become  solvent  and  unable  to  pay. 
borough,  26  Ala.  417 ;  Lee  v,  Baldwin,  A  prudent  business  man  wHl  collect 
10  Ga.  208.  such  obligations  when  they  are  due,  or 

8.  Lawrence  v.  McCalmont,  2  How.  will  endeavor  to  enforce  them  by  suit; 

(U.  S.)  426;  Childs  V.  Corp,  i   Paine  if,  therefore,  a  creditor  neglects  to  en- 

(U.  S.)  285;  Barrow  v.    Rhinelander,  force  the  collection  of  such  securities 

1  Johns.  Ch.  (N.  Y.)  6x4;  Girard    F.  held    in    pledge,    and    delays    till   the 

&  M.  Ins.  Co.  V.  Marr,  46  Pa.  St.  504 ;  parties  liable  become  insolvent,  he  is 

Muirhead  v.  Kirkpatrick,  21    Pa.   St,  as  much  guilty  of  negligence  as  if  he 

237;  Bank  of  U.  S.  v.  Peabody,  20  Pa.  had  suffered  grain  held  in  pledge  to  be 

St.  454;  Sellers  r.  Jones,  22  Pa.  St.  423 ;  destroyed    by    dampness    or    heat  for 

Lyon  V,  Huntingdon  Bank,  12  S.  &  K.  lack  of  proper  storage." 

(Pa.)  61;  Miller  r.  Gettysburg  Bank,  Where  the  pledgee  knows  that  tlje 

8  Watts  (Pa.)  192;  Lishy  r.   O'Brien,  maker  of  a  pledged  note  isinembar* 

4  Watts  (Pa.)  X 41 ;  Roberts  v.  Thomp-  rassed     circumstances,     he     must   use 

son,  X4  Ohio  St  x ;  Whitin  v.  Paul,  13  greater  diligence  than  if  maker  were 

R.  I.  40 ;  Kiser  i>.  Reddick,  8  Blacks  known  to  be  solvent.     Slevin  v,  Mor- 

(Ind.)  382;  Slevin  v.  Morrow,  4  Ind.  row,  4  Ind.  425. 

425;  Reeves  V.  Plough,  41    Ind.   204;  If  the  parties  have  made  an  express 

Lamberton  v,  Windom,  12  Minn.  232:  agreement   as    to    the  diligence  to  be 

Lee  V.  Baldwin,  10  Ga.  208;  Colquitt  used,  they  will  be  bound  by  that  and  not 

T.  Stultz,  65  Ga.  30c ;  Blouin  v.  Hart  by  the  general  law.     Lee   v.   Baldwin, 

30  La.  Ann.  7x4;  Wells  v.  Wells,  53  xo  Ga.  208. 

Vt.  X ;  Powell  r.  Henry,  27  Ala.  612;  Where  collateral  security  is  deposited 
Jones  V,  Hicks,  52  Miss.  682;  Mcl^e-  with  a  creditor  upon  the  express  con- 
more  V.  Hawkins,  46  Miss.  715  ;  Steger  dition  that  it  shall  not  be  sued  upon  or 
7'.  Bush,  Smed.  &  M.  Ch.  (Miss.)  172;  collected  until  every  legal  effort  has 
Noland  v.  Clark,  10  B.  Mon.  (Ky.)  been  made  to  collect  the  debt  owing 
239 ;  Hoffman  v,  Johnson,  i  Bland  from  the  principal  debtor,  the  creditor 
(Md.)  103;  Williams  v.  Price,  x  Sim.  is  bound  by  such  condition.  Barr  v, 
fr  Stu.  581 ;  Ex  parte  Mure,  2  Cox.  63.  Kane,  32  Ind.  416. 

In  Hazard  v.  Wdls,  2  Abb.    N.  Cas.  4.  Hazard  9.  Wells,   2  Abb.  N.  Cas. 

(N.  Y.)  444,  the  court  by  Smith,  J.,  (N.  Y.)  444;  Buckingham  v.  Payne,  36 
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The  most  important  consideration  is  that  the  pledgee  should 
act  in  strict  good  faith.  If  he  does  so  the  pledgor  cannot  com- 
plain.    For  fraud  or  gross  negligence  only  is  the  pledgee  liable.' 

What  constitutes  negligence  sufficient  to  chaise  the  pledgee  is 
a  question  of  fact  to  be  determined  from  the  circumstances  of 
the  case.* 

The  obligation  to  collect  ceases  upon  the'payment  to  the  pledgee 
of  the  principal  debt.* 

(4)  Liability  far  Negligence, — The  ground  of  the  creditor's  lia- 
bility for  a  loss  to  his  debtor,  occurring  through  the  creditor's 
negligence  in  enforcing  the  collateral  security,  is  said  to  rest  in 
the  privity  in  contract  between  the  debtor  and  creditor,  estab- 
lished by  the  debtor's  assignment  of  the  collateral,  which  invests 
the  creditor  with  the  ownership  of  the  collateral  for  all  purposes 
of  dominion  over  the  debt  assigned.* 

The  authorities  do  not  agree  as  to  whether  the  negligence  of 
the  pledgee  (tf  itself  makes  the  note  his  and  cancels  his  claim 
against  the  pledgor,  or  whether  the  pledgee  can  be  allowed  to  show 
the  actual  loss  caused  by  his  negligence  and  be  liable  for  that  only. 

The  supporters  of  the  first  view  claim  that  the  adoption  of  their 
rule  makes  the  relative  rights  and  liabilities  secure  and  ascertain- 
able, avoiding  litigation  and  compelling  diligence.'^ 

On  the  other  hand,  it  is  held  that  the  true  measure  of  damages 
is  the  actual  loss  suffered  by  the  pledgor  by  the  negligence  of 
the  pledgee,®  and  this  view  seems  preferable. 

Mere  proof  of  negligence,  under  this  latter  view,  is  not  enough 

Barb.  (N.  Y.)  81;   Kephart  v.  Butcher,        5.  Phoenix    Ins.    Co.    v.  Allen,  11 

17  Iowa  340;  Lawrence  v.  McCalmont,  Mich.  501 ;  Jennison  v,  Parker,  7  Mich, 

a  How.  (u.  S.)  426;   Commercial  Bank  33^;    Rose  v,  Lewis,   xo  Mich.  483; 

v.  Martin,  X  La.  Ann.  344.  Whitten    v.    Wright,    34    Mich.  92; 

1.  Black  River  Bank  v.  Page,  44  N.  Blanchard  v.  Tittabawassee  Boom 
Y.  453.  Co.,  40  Mich.  566. 

2.  Buckingham  v,  Payne,  36  Barb.  In  Peacock  v.  Pursell,  14  C.  B.,  N. 
(N.  Y.)  8x;  Sellers  V.  Jones,  22  Pa.  St  S.  738,  the  court  by  Earle,  C.J, 
423;  Ward  V,  Morgan,  5  Sneed  (Tenn.)  said :  "The  legal  effect  of  taking  a  bill 
79;  Davis  V.  Alston,  6x  Ga.  225.  as  collateral  security  is  that  if,  when 

The  degree  of  care    required  under  the  bill  arrives  at  maturi^,  the  holder 

the  circumstances  is  said  to  be  a  ques-  is  guilty  of  laches,  and  omits  duly  to 

tion  of  law.     Waterman  v.  Gowdy,  xo  present  it  and  give  notice  of  its  dis- 

Bosw.  (N.  Y.)  208.  honor,  if  not  paid  the  bill  becomes 

S.  Overlock  v.  Hills,  8  Me.  383.  If  money  in  his  hands,  as  between  him 
the  maker  of  the  collateral  note  is  and  the  person  from  whom  he  re- 
insolvent,  its  retention   for  never    so  ceived  it." 

long  a  period  will  not  authorize  the  in-        6.  Clark  v.  Young,  i  Cranch  (U.S.) . 

ference  o(  payment    of   the  principal  x8x ;    Westphal    v.   Ludlow,    6    Fed. 

debt.     Powell  v,  Henry,  27  Ala.  612.  Rep.  348 ;   Hunter  v.  Moul,  98  Pa.  St. 

4.  Hanna  v,  Holton,  78  Pa.  St.  334.  13 ;  Hanna  v.  Holton,  78  Pa.  St  334; 

Negligence  in  failing  to  collect  can  Kephart    v.   Butcher,   17   Iowa    240; 

be  taken  advantage  of  by  the  surety  of  Grove  v,  Roberts,  6  La.  AniL  axo; 

the  principal  debt  as  well  as  the  debt-  Powell  v,  Henry,  27  Ala,  6x3 ;  Steger 

or.      Hoffman    v,  Johnson,    x    Bland  v.  Bush,  Smed.  &  M.  Ch.  (Miss.)  172; 

(Md.)  103 ;  but  a  general  creditor  of  the  Kennedy  v.  Rosier,  71  Iowa  671.    Dis- 

Sledgor  cannot.    Dyott's  EsUte,  a  W.  senting  opinion  in  Jennison  v.  Parker, 

jS.  (Pa.)  463.  6  X-a.  Ann.  3IO. 
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to  make  the  pledgee  liable,^  but  the  actual  loss  must  be  showli.^ 
It  would  seem  that  the  (act  that  the  maker  of  the  note  was  sol- 
vent at  its  maturity  but  afterwards  became  insolvent,  is  necessary 
to  a  recovery .• 

The  burden  of  proof  is  upon  the  pledgor  to  establish  the  negli- 
gence of  the  pledgee  and  the  loss  occasioned  thereby.* 

The  pledgee  may  then,if  he  can,show  an  excuse  for  his  negligence. 

In  any  event,  if  through  the  negligence  of  the  pledgee  the  se- 
curity is  entirely  lost,  he  is  liable  for  its  full  value,'^  and  in  all 
other  cases  for  at  least  the  actual  loss.®  • 

Story  on  Notes,  f  405;  Chittj  on  the     creditor's  responsibility  to    the 

BiUs,  441,  498;  a  Parsons  on  Bills  and  surety,   apply  with  equal  force  in  a 

Notes,  184;  Cumber  V.  Wane,  I  Smith's  case  like   this  at  bar.     There  is  the 

Lead.  Cas.  (8th  Eng.  ed.)  357.  same  danger  and    impropriety  in  the 

1.  Aldrich  V.  Goodell,  75111.452;  Gil-  latter  as  in  the  former,  in    permitting 

bert  V.  Marsh,  la  Hun  (N.  Y.)  5x9;  Ste-  a  jury  to  peculate  upon  the  chance  of 

ger  V.  Bush,  Smed.&  M.  Ch.  (Miss.)  172.  success  in  collecting  a  debt  of  a  person 

9.  So  if  the  debtor  held   good  secu-  who  is  not  solvent;  a  person,  according 

rity  himself  for  the  pledged  note,  he  suf-  to   the  definition  given   in  the    case 

fers  no   loss    from   the   failure  of  the  cited,  who   is  not  able  to  pay  all  his 

pledgee  to  protest  the  note,  and  cannot  debts  from  his  own  means,   or  whose 

charge    the     pledgee     for    negligence,  property  is  not  in  such  a  situation  that 

Westphal  v.  Ludlow,  6  Fed.  Rep.  348;  all  his  debts  ma^r  be  collected  out  of  it 

Marschnet2  v.  Wright,  50  Wis.  175.  by  legal  process*  To  make  the  liability 

8.  In    Lamberton    v,    Windom,    18  01  the  creditor  depend  upon  his  ability 

Minn.  506,  the  court  by  Berry,  J.  said :  to  collect  from  a  person  in  this   condi- 

**There  is  a  distinction,  taken  between  tion  would  be,  it  seems  to  us,  to  engraft 

the  liability  of  a  creditor  to  a  principal  an  element  upon   commercial  law  al- 

debtor  for  negligently  failing  to  collect  together  inconsistent  with  its  charac- 

coUateral    securities    pledjeed    bv  such  teristic  and  necessary  certainty.'' 

debtor,  and  the  liability  of  a  creditor  to  At  any  rate  where  the  security  was 

a    surety    for   neglectfng     to  proceed  not  accounted  for  and  the  maker  was 

against  a  principal.     We  can,  however,  shown  to  be  solvent  at  its  maturity,  the 

conceive  of   no    reason   why   the  rule,  pledgee  was  charged  with  the  amount, 

which    in    the    latter    case     requires  Commercial    Bank    v.   Martin,  i   La. 

that,     in    order     that      the      creditor  Ann.  344. 

be  held  liable,  the  principal  4.  Vose  v.  Yulee,  4  Hun  (N.  Y.) 
debtor  should  be  solvent  at  the  time  628;  Sellers  v.  Jones,  22  Pa.  St.  423; 
when  the  surety  requests  the  creditor  Girard  F.  &  M.  Ins.  Co.  v,  Marr,  46 
to  proceed  against  him,  should  not  ap-  Pa.  St.  504;  Covely  v.  Fox,  11  Pa.  St 
ply  in  principle  in  the  former  case.  In  171 ;  Dugan  f.  Sprague,  2  Ind.  600; 
the  case  of  Herrick  v.  Borst,  4  Hill  Kiser  t;.  Reddick,  8  Blackf.  (Ind.)  382; 
(N.  Y.)  650,  it  is  said:  *The  question  Charter  Oak  L.Ins.Co.r. Smith, 43 Wis. 
to  be  decided,  is,  whether  under  our  rule  329.  So  to  show  bad  faith  on  the  part 
for  the  protection  of  sureties  a  jury  of  the  pledgee.  Wells  f. Wells,  53Vt  i. 
should  be  allowed  to  speculate  on  the  5.  Spaulding  v.  Bank  of  Susque- 
event,  and  bar  a  creditor  accordingly,  as  hanna  Co.,  9  Pa.  St.  28 ;  Lyon  v, 
they  may  guess  that  the  suit  against  the  Huntington  Bank,  12  S.  &  R.  (Pa.)  61 ; 
principal  would  have  been  successful  or  Stuart  v.  Bigler,  98  Pa.  St.  80 ;  Wake- 
not,  I  understand  the  rule  to  be,  not  man  v.  Gowdy,  10  Bosw.  (N.  Y.)  208; 
that  the  jury  can  appraise  the  possibil-  Westphal  v.  Ludlow,  2  McCrary  (U. 
ity,  and  relieve  the  surety  in  propor-  S.)  505 ;  Roberts  v,  Thompson,  14 
tion  to  the  value  of  the  chance,  but  that  Ohio  St.  i ;  Wood  v,  Matthews,  73  Mo. 
if  the  principal  was  solvent  when  the  481 ;  Powell  v.  Henry,  27  Ala.  612; 
notice  was  given,  and  the  neglect  to  sue  Cocke  v»  Chaney,  14  Ala.  65 ;  Noland  v. 
followed  by  subsequent  insolvency,  the  Clark,  xo  B.  Mon.  ( Ky.)  239;  Whitteker 
whole  action  is  barred.'  It  seems  to  v.  Charleston  Gas  Co.,  16  W.  Va.  717 ; 
us  that  these  reasons  for  making  the  Hanna  v.  Holton,  78  Pa.  St  334. 
solvency  of  the  principal  necessary  to  6.  Hoard  v.  Garner,  10  N.  V.  a6x ; 
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(5)  Duty  to  Demand  Payment  and  Give  Notice. — The  first 
duty  of  the  pledgee  under  such  circumstances  is,  when  the  nego- 
tiable security  fcdls  due,  to  demand  payment  of  the  maker  of  Uie 
instruments  and  on  his  refusal  so  to  do  to  charge  the  indorsers  of 
such  instrument  by  giving  them  due  notice  of  the  demand  and 
refusal.^     The  reason  for  thus  requiring  a  pledgee  to  preserve  the 

Barrow  v/Rhinelander,  3  Johns.   Cb.  Dolaj. — A  delay   of  three   dajs  in 

<N.  Y.)  614;  Baker  v,  Briggs,  8   Pick,  presenting  a  draft  for  payment  makes 

(Mass.)  129;  Grove  r.   Roberts,  6  Diu  the  pledgee  liable  for  a  loss  occasioned 

AnA.  310.  by  the  insolvency  of  the  drawer  occur- 

1.  Brooklyn  C\tj  etc.  R.  Co.  v,  Na-  ing  shortly  after.    Smith  v.  Miller,  43 

tional  Bank,  loa   (j.  S.   14;  Foote   r.  N.  Y.  171;  Betterton  v.  Roope,  3  Lei 

Brown,  3   McLean  (U.  S.)  369;  Allen  (Tenn.)  315. 

V,  King,  4    McLean     (U.    S.)     138;  Notlo«    to     Ptodfor.  —  Where     the 

Childs  V.  (Jorp,  i    Paine  (U.  S.)  385;  pledgor  is  not  a  party  to  the  instni- 

Rice  V.  Benedict,  19  Mich.  133;  Whit-  ment  by  indorsement,  it  Isnotneces* 

ten  V.  Wright,  34  Mich.  93 ;  Jennison  sary  for  the  pledgee  to  give  him  notice 

V,  Parker,  7  Mich.  355 ;  McLughan  v,  of  the  refusal  of  the  maker  to  pay  the 

Bovard,  4   Watts  (Pa.)   308;  Ormsby  instrument    on    demand.      Gibson  9. 

V.    Fortune,   16  S.   &   R.   (Pa.)   303;  Toby,  53  Barb.  (N.  Y.)  191;  Hunter  v. 

Hunter  v,  Moul,  98  Pa.  St.  13 ;  Char-  Moul,    98    Pa.    St.    13;    Williams    v. 


ter  Oak.  L.  Ins.  Co.  v.  Smith,  ^3  Wis.    National  Bank,  70  Md.  343. 

^i»-  535; 
I'eacock  v.  Pursell^  14  C.  B.,  N.  S.  738 ;    rather  in  the  position  of   a  guarantor, 


f39;  Russell   v.   Hester,  10  Ala.  53^;        The    pledgor    in    this    case     stands 
*eacock  v.  Pursell^  14  C.  B.,  N.  S.738;    rather  in  the  position  of   a  guarantor. 
Cutting  t;.  Marlor,  78  N.  Y.  454;  Day-    not  subject  to  the  duties  or  benefits  of 


ton  v.  Trull,  33  Wend.  (N.  Y.)  345;  an  indorser.     He    is  liable  on  the  orig 

Barrow  v.  Rhinelander,  3  Johns.  Ch.  inal  debt  to  be  sure,    but  unless  he  his 

(N.  Y.)   614;   Ocean    Natl    Bank    v»  suffered    loss    by    the    failure   of  the 

Faut,   50  N.  Y.  ^75 ;  Pickens  v.  Yar-  pledgee  to  give  him  notice  of  demand 

borough,    36    Ala.  417;    Kennedy   v,  and     refusal,     he     cannot     complain. 

Rosier,   71    Iowa  671;   McLemore  v,  Wildes  v.  Savage,  i  Story  (U.  S.)  «; 

Hawkins,  46  Miss.  715;  Jones  v.  Hicks,  Douglass  v.  Reynolds,  7  Pet.  (U.  S.) 

53  Miss.  683;  Whitin   r.   Paul,   13   R.  135;  Hunter  v,  Moul,  98  Pa.  St   xj; 

1.40;  phoenix  Ins.  Co.  v.   Allen,   11  Gibbs  v.  Cannon,  9  S.  &  R.  (Pa.)  i<p\ 

Mich.    501 ;    Blanchard    v,    Tittaba-  Oxford     Bank     v.     Haynes,    8   Pick, 

wassee  Boom  Co.,  40  Mich.  566.             .  (Mass.)  433. 

It  is  a  part  of  due  diligence  on  the  "The  plaintiffs  are  not  held  to  strict 

part  of  the  pledgree  to  produce  the  col-  rules  in  regard  to  the  presentation  at 

lateral  when   making  a    demand   for  maturity  of  the  note  taken  as  collateral 

payment  of  the'  person  liable  thereon,  security  and  notice  of  non-payment  to 

for  it  i^  the  latter's   right  on   paying  their  clebtor.    The  note  was   not  re- 

his  debt  to  receive  back  the  evidence  ceived,  although  indorsed  by  the  de- 

of     his    indebtedness.      Ocean     Nat.  fendant,  upon  the  condition  that  they 

Bank  v.  Faut,  50  N.  Y.  474.  would  exercise  such  diligence.    It  does 

Where  an  officer  of  the  State  was  not  represent  the  original  debt,  and  to 
negligent  in  presenting  paper  held  by  hold  the  defendant,  it  is  not  necessary 
the  State  as  collateral,  for  payment,  that  the  plaintiff  should  regularly  pro- 
it  did  not  release  the  debtor.  Sev-  ceed  to  have  the  note  presented  and 
mour  V,  Van  Slyck,  8  Wend.  (N.  Y.)  protested.  It  was  not  a  satisfaction  or 
403.  extinguishment  of  the    original   debt, 

The  fact  that  the  maker  of  a  pledged  and  a  failure  to  give  notice  will  not 

note  is  insolvent  does  not  excuse  fail-  necessarily  defeat  a  recovery."     West- 

ure  to  demand  payment,  for  the  maker  phal  v.  Ludlow,  3  McCrary  (U.  S.)  505. 

may  have  funds  to  pay  that  particular  Notice  Not  Needed. — When  an  nnac- 

note.     Stocking    v,  (Jonway,   i    Port,  cepted  bill  of  exchange  is'  pledged  and 

(Ala.)  360.  the  drawee  never  was  suppli^   with 

Nor  is  it  an   excuse  that  the  maker  funds,  the  pledgee  was  held  not  liable 

declares  he  has  a  defense  to  the  de-  for  a  loss  occurring  by  reason  of  not 

mand.     Wakeman  v.  Gowby,  10  Bosw.  giving  the  drawee  noace,  the  drawer 

(N.  Y.)  308.  not    having     been    injured    therebj. 
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legal  validity  of  the  pledge  is  to  preserve  its  pecuniary  value. 
Just  as  the  pledgee  of  corporeal  property  is  )bound  to  keep  it  in  a 
good  state  of  preservation  and  go  to  expense  for  that  purpose,  so 
the  pledgee  of  negotiable  instruments  must,  so  far  as  is  in  his  power, 
keep  intact  the  value  of  the  collateral.  Especially  is  this  so  for 
the  reason  that  he  has  the  sole  power  so  to  do,*  he  alone  having 
the  authority  to  receive  the  money  due  thereon.* 

(6)  Dut^  to  Enforce  Payment. — ^After  the  maturity  of  the 
pledged  collateral,  the  pledgee  must  use  due  diligence  to  enforce 
the  payment  therefor  or  be  liable  for  a  loss  arising  from  his  negli- 
gence.* In  the  exercise  of  such  diligence  the  pledgee  is  author- 
ized  to  and  should  use  active  measures  to  enforce  payment  of  the 
collateral.*     If  the  pledgor  desires  the  prompt  collection  of  the 

Rhett    V.   Poe,    a    How.  (U.  S.)  457;  of  a  pledge;  and  as  between  the  par- 

Compton  V.  Blair,  46  Mich,  x;  Sharp  ties  to  a  contract  of  pledge  like  the  one 

V.  Bailejr,  o  B.  &  C.  44;  Clodridge  v.  under  consideration,  we  see  no  reason 

I>alton,  4  M.  &  S.  226.    So  where  the  why  the   pledgee  is  not  answerable 

residence  of  the  drawer  was  not  to  be  when  the  pledge   is  lost  through  hia 

found   by    reasonable     diligence,    the  negligence." 

holder  of  collateral   was  excused    for  2.  Beale  v.  Farmers'   etc.   Bank,   c 

not  giving  notice  of  dishonor.     Rey-  Watts  (Pa.)  529;  Ha^nat/.  Holton,  78 

nolds  V.  Douglass,  2  Pet.  (U.  S.)  497.  Pa.  St  334. 

Rhett    V.  Poe,    2  How.  (U.  S.)  457;  8.  Barrow  v.   Rhinelander,  3  Johns. 

Duncan  v,   McCullough,    4    S.  &    R.  Ch.  (N.  Y.)    6x4;  Hall    v.   Green,  X4 

^Pa.)  480;  Putnam   v.  Sullivan,  4  Mass.  Ohio  499;  May   v.  Sharp,  40  Ala.  140; 

53;  Bateman  V.  Joseph,  2  Camp.  462.  Pickens  v.  Yarborough,    26  Ala.  417; 

1.  In  Lamberton  v.Windom,  12  Minn.  fCardin  v.  Jones,  23  Ga.  175;  Reeves  v. 

232,  the  court  by  McMillan,  J.,  said  :  Plough,  4X  Ind.  204;    Lile's  Succession, 

"In  case  of  an  ordinary  pledge  of  tan-  24  La.  Ann.  550;  Charter  Oak  L.  Ins. 

gible  personal  property,  the   pledgee  Co.  v.  Smith,   43  Wis.  329;    Word  v. 

is  bound  to  ordinary  diligence  in   the  Morgan,  5  Sneed  (Tenn.)  79;  Bonta  v. 

preservation  of  the  property,  whether  Curry,  3  Bush  (Ky.)  678;    Noland  v. 

it  is  perishable  or  not     What  would  Clark,  xo  B.  Mon,   (Ky.)   239;  Lacroix 

be    ordinary    diligence    in    one    case  v.  Derbigny,  x8  La.  Ann.  27;  Douglass 

would  not  be  in  the  other ;  but  the  dil-  v.  Mundine,  57  Tex.  344;  Semple  etc. 

igence  is  required  whatever  may  con-  Mfg.    Co.  v.  Detwiler,    30  Kan.  j86; 

stftute  it     The     identical     property.  Harper  v.   Second  Nat.   Bank,  13  Lea 

when  it  can,  must  be  preserved;  but  if  (Tenn.)  678;  Hanna  v,  Holton,  78  Pa. 

it  cannot,  then  the  value  must  be  pre-  St.  334. 

served.     Why  will  not  the  same  rule  4.  Hoard  v.  Gamer,   10   N.   Y.  261; 

apply  to  bills,  notes,  bonds,  and  other  Wakemanv.  Gowdy,  10  Bosw.  (N.  Y.) 

choses  in  action?     It  is  not  alone  the  208;  Lyon  v,  Huntington  Bank,  12  S.^ 

bill,  note,  or  bond  that  is  pledged,  for  R.  (Pa.)  61;   Whitin   v,  Paul,   13  R.  I. 

those  are  but  the   evidence  of  the  in-  40;  Sieving/.  Morrow,  4  Ind.  425;  Wil- 

debtedness,  but  the  indebtedness  itself  Hams  v.  Price,  i  S.  &  St  581;  Bn  parU 

is  the  substantial  matter  of  the  pledge  \  Mure,  2  Cox  6^. 

ft  la  as  capable  of  protection  as  the  That  the  maker  of  a  note  is  a  non- 
paper  or  contract  which  is  the  evi-  resident  is  not  an  excuse  for  not  en- 
dence  of  it;  the  latter  may  be  lost  forcing  the  note.  Burt  v,  Horner,  5 
without  impairing  the  former,  but  if  Barb.  (N.  Y.)  501;  but  see  Noland  v. 
the  former  is  lost  the  latter  is  value-  Clark,  xo  B.  Mon.  (Ky.)  230. 
less.  The  indebtedness,  then,  is  the  Nor  that  he  threatens  that  .he  has  a 
substantial  pledge ;  and  as  men  in  the  defense.  Wakeman  v,  Gowdy,  10 
exercise  of  ordinary  care  generally  Bosw.  (N.  Y.)  208. 
preserve  property  of  their  own  of  this  When  the  maker  is  notoriously  in- 
character,  they  may  also  by  the  same  solvent  the  pledgee  need  not  brine  a  use- 
cmre^  preserve  it  wnen  it  is  the  subject  less  suit.    Clark  v.  Young,   i  Cranch 
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collateral  he  should  demand  this  of  the  pledgee ;  if  the  latter  uses 
ordinary  diligence  and  speed  he  will  not  be  held  liable.^  In  case 
the  pledgee  fails  to  use  sufficient  speed  in  enforcing  the  payment 
of  collateral,  the  pledgor  may  at  any  time  redeem  the  col- 
lateral by  paying  the  principal  debt  and  enforce  payment 
himself.^  After  the  creditor  has  obtained  judgment  on  the  col- 
lateral and  had  an  execution  returned  unsatisfied,  he  is  not  bound 
to  do  more  unless  to  present  the  claim  in  bankruptcy  or  insol- 
vency proceedings,  should  they  be  begun.' 

The  maker  of  and  indorsers  on  negotiable  paper  pledged  as  col- 
lateral are  liable  on  the  same  just  as  they  are  on  ordinary  paper 
held  by  a  holder  for  value  to  whom  it  has  been  regularly  indorsed 
in  good  faith.^    They  have  no  right  to  pay  it  to  any  one  but  the 

(U.  S.)  z8i;  Smith  V.  Felton,  85  Ind.  nection  with  the  collection  of  collatertl, 

323;  Wood   V,  Mathews,  73  Mo.  479;  he  is  not  liable    for  their  negligence. 

Holmes  v.  Pai;)cer,'  125  111.  478.  Goodale  v.  Richardson,   14  N.  H.  56; 

Where  the  payee  of  a  note  indorses  Exeter  Bank  ti.  Gordon,  o  N.  H.  66; 

it  over  to  a  savings  bank  as  collateral,  Commercial   Bank  v.    Martin,  i   Li. 

guaranteeing  it,  and  the  bank  holds  it  Ann.  344. 

lor  a  year  and  a  half  after  it  matures,  So  if  a  bank  employed  to  collect 
no   request  being  made  by  the  payee  %  notes  is  negligent,  any  one  interested 

tiiat  it  shall  be  collected,  and  th^n  the  in  the  collateral  has  a  right  of  actioa 

maker  becomes    insolvent,   the  payee  against    it.      Whitney    v.    Merchtnti 

and  not  the  bank    must  bear  the  loss.  Union    Express  Co.,    104   Mass.   153; 

City  Sav.   Bank  v,  Hopson,  53  Conn.  McKinster  v.  Bank  of  Utica,  9  Wend. 

453-  (N.  Y.)  46. 

If  delay  in  collection,  causing  a  loss,  BUftuta  of  LlniltaltoiiB. — ^Though  the 

was  through  the  consent  of  the  pledgor,  debt  secured  may   be   barred    by  the 

the  pledgee    is  not  liable.        Lee   v,  StatuteofLimitations,  yet  as  that  affects 

Baldwin,  10  Ga.  308;  Mitchell  v,  Levi,  only    the   remedy,    collateral  security 

28  La.  Ann.  946;  Runals  v.  Harding,  held  for  the  same  debt  may  still  be  en- 

83  111.  75;  Brown  V.  Hiatt,  \  Dill.  (U.  forced.      Chouteau   v,   Allen,  70  Mo. 

S.)  w.  290. 

When  the  securities  are  not  in  the  X.  Cherry  v.  Miller,  7   Lea  (Tenn.) 

pledgee's   hands,   he  need   not  collect.  305 ;  Wells  v.  Wells,  53  Vt.  i. 

Bankof  U.S.t;.  Peabody,  2oPa.  St.  454;  So   where     extraordinary  diligence 

Noland   v.   Clark,   10  B.   Mon.   (Ky.)  was  required  in  collection,  no  demand 

239.  being  made  for  it  by  the  debtor,  the 

Intoroat  on  OoUatoral.— The  pledgee  creditor  was  held  not  liable  for  low 
may  collect  the  interest  on  interest  occasioned  by  failure  to  collect  West- 
bearing  collateral  as  it  falls  due  and  phal  t\  Lualow,  6  Fed.  Rep.  348; 
account  to  the  pledgor  for  the  same  on  Marschnetz  r.  Wright,  50  Wis.  175. 
the  maturity  of  the  debt  secured.  Han-  A  delay  of  five  months  in  the  collec- 
cock  V.  Franklin  Ins.  Co.,  1 14  Mass.  tion  of  a  demand  note  given  as  colUt- 
155;  Whipple  V,  Blackington,  97  Mers.  eral,the  maker  being  supposed  to  hive 
476;  Androscoggin  R.  Co.  v.  Auburn  ample  property,  and  no  request  to  col- 
Bank,  48  Me.  335.  lect  being  made,  did  not  make  the 

But  these  collections  are  deemed  pay-  debtor  liable  for  the  loss  occasioned 

ments  on  the  debt  secured  at  the  time  by  the  maker's  insolvency.    Goodallo. 

they  are  collected,  and  for  that  purpose  Richardson,  14  N.  H.  567. 

bar  the  Statute  of  Limitations.  Whipple  2.  Kittera's  Estate,  17  Pa.  St  424; 

V.  Blackington,  97  Mass.  476;  Porter  v.  O'Neil  v.  Whigham,  87  Pa.  St  394; 
Blood,  5   Pick.    (Mass.)   54;  Haven  v. '  Androscoggin  Bank  v.  Auburn  Bank, 

Hatheway,  20  Me.  345.  48  Me.  335. 

NogUgonoo    of    Agonta. — Where    the  S.  Burnett  v.  Thompson,  x  Ala.  iff^ 

pledgee  has  exercised  reasonable  discre-  4.  Third  Nat  Bank  v.  HarrisoOf  10 

tion  in  the  selection  of  agents  in  con-  Fed.  Rep.  243. 
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pledgee,  and,  should  they  do  so,  are  still,  if  there  is  no  equitable 
defense,  liable  to  him  for  the  full  amount.^ 

(7)  Collection  Before  Debt  Secured  Due. — Money  collected  from 
negotiable  instruments  is  held  as  a  substitute  therefor  by  the 
pledgee  as  a  sort  of  trustee  on  the  same  terms  as  the  original  se- 
curity.* If  the  date  of  the  maturity  of  the  principal  debt  is  defi- 
nitely  fixed,  the  proceeds  of  collection  cannot  be  applied  to 
liquidate  the  debt  until  the  time  of  maturity  arrives ;  or  if  the 
pnncipal  debt  was  payable  on  demand,  not  until  the  demand  ^as 
been  made  and  refused.' 

But  there  is  no  obligation  on  the  pledgee  to  collect  on.  short 
notes  until  the  principal  is  due  and  unpaid,  unless  requested  by 
the  pledgor,  or  bound  so  to  do  by  express  agreement.* 

On  such  enforcement  of  short-time  notes,  the  pledgee  need 
credit  on  the  debt  secured  only  the  amounts  collected.* 

d.  COMPROMlSE.-^The  pledgee  cannot,  without  the  consent  of 
the  pledgor,  give  up  the  collateral  for  less  than  the  sum  due 
thereon.  If  he  does  so  he  makes  himself  liable  for  th^  full 
amount.® 
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1.  WiUiazns  v.  Smith,  a  Hill  (N.  Y.)  4.  Tones  on  Pledge,  $  667;  Overlock 

;oi;  Mayo  v.  Moore,  38  111.  428;  City  v.  Hills,  8  Me.  383. 

Jank  V.  Taylor,  60  Iowa  66;  Valette  v.  6.  Blouin  v.  Hart,  30  La.  Ann.  714. 

Mason,  I  Smith  (Ind.)  89;  Fennell  v.  6.  Garlick  t^  James,   la  Johns.  (N. 

McGowan,  58  Miss.  361 ;   Dixv.Tuly,  Y.)    146;    Hawks  v,   Hinchcliflf,     17 

14  La.  Ann.  460;   Steere  v,  Benson,  a  Barb.  (N.  Y.)  49a;  Gage  v.  Punchard, 

IlL  A'pp.  560;    Richardson  v.  Rice,  9  6Daly(N.  Y.)  239;  Grant  v.  Holden, 

Tenn.  390.  i  E.  D.  Smitl^  (N.  Y.)  545;  Zimple- 

S.  Farwell   v.   Importers    etc.  Nat  man  v.  Veeder,  98  111.  613;  Wood  v. 

Bank,  90  N.  Y.  483;  Blydenburgh  v,  Matthews,  73  Mo..  479;  Stevens  v.  Hurl- 

Thayer,  3  Keres  (N.  Y.)  393;  Garlick  hurt  Bank,  31  Conn.  147;  Union  Trust 

t>.  James,  13  Johns.  (N.  Y.)  146;  Com-  Co.  v.  Rigdon,  93  111.  458;  Depuj  v. 

stock  r.  Hier,  73  N.  Y.  369;  Jones  i».  Clark,    13  Ind.    437;    McLemore    v. 

Hawkins,  17  Ind.  550.  Hawkins,  46  Miss.  715. 

So  of  bonds.    Allen  v,  Dallas  etc.  R.  A  compromise  takes  place  whenever 

Co.,  3  Wood  (U.  S.)  316.  any  arrangement  is  made  bjr  which  the 

S.  Wilson  V,  Little,   3  N.   Y.  443;  collateral  is  eiven  up  for  less  than  its 

Lewia  •&.  Varnum,  i3  Abb.  Pr.  (N.  Y.)  face  value.    Union  Trust  Co.  v,  Rig- 

305.  don,  93  111.  471. 

rf  the  pledgee  has  agreed  not  to  pro-  Even  where    a   power   of  sale  was 

ceed  on  the  collateral  unless  the  prin-  given  to  the  pledgee.    Zlmpleman  v. 

cipal    debt  is  not  paid  at  its    matu-  Veeder,  98  111.  613. 

rity,  then  suit  cannot  be  maintained  The  pledgee  of  negotiable  collateral 

until  the  latter  date.    Moor  v.  Miller,  is  not  bound  to  receive  property  in  paj- 

7  Oregon  486.  ment  therefor,  nor  is  he  bound  to  notify 

In  Massachusetts^  however,  it  was  the  pledgor  of  the  proposition.    Rives 
held  that  where  collateral  security  is  v.  M*Losky,  5  Stew.  &  P.  (Ala.)  330. 
received  for  a  debt,  with  power  to  con-  Nor  can  the  pledgee  be  compelled  to 
vert  the  security  into  money,  and  the  accept  a  good  compromise  even  by  the 
proceeds  of  the  security  equal  or  ex-  pledgor.     Rhinelander  v.  Barrow,   17 
ceed  the  amount  of  the  debt,  the  debt  Johns.  (N.  Y.)  538. 
is  de  facto  paid,  for  the  same  person  Where,  however,  the  maker  was  in- 
being  the  party  to  receive  and  pay,  no  solvent  and  nothing  could  be  collected 
act  applying  the  money  to  the  debt  is  by  suit,    a    conipromise   was    upheld, 
necessary,  out  the  law  makes  the  ap-  Exeter  Bank  v,  Gordon,  8  N.  H.  06. 
plication.    Hunt  v.  Nevers,  15  Pic^.  twrtndar.— -The  pledgee  of  negotikble 
(Mass.)  500.                     «  instruments  pledged  as  security  has  no 
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With  the  consent  of  the  pledgor,  however,  a  compromise  is 
binding.^ 

Where  an  illegal  compromise  has  taken  place,  the  pledgor  has 
his  election  either  to  sue  the  maker  of  the  collateral  for  the  bal- 
ance unpaid  or  the  pledgee  for  fraudulently  disposing  of  his 
property  recovering  the  face  value  of  the  securities,  less  the 
amount  of  the  debt  secured.* 

e.  Sale  of  Collateral. — The  general  rule  of  law  is  that, 
without  an  express  agreement  to  the  contrary,  negotiable  coUat* 
eral,  as  it  has  no  market  value,  cannot  be  enforced  by  either  pub- 
lic or  private  sale ;'  though  some  States,  regarding  this  class  of 

riffht  to  surrender  them  to  the  maker  collateral  as  to  delay  its  collection,  he 

without  payment,  but  is  bound  to  return  is  responsible.     Smith  v.  Miller,  43  N. 

them  to  the  pledgor  or  be  charged  with  Y.  171. 

the  full  amount,  less  the  debt  secured.  But  if  the  note  for  which  a  new  one 

Wood  V.  Matthews,  73  Mo.  477;  Depuy  extending  th&  time  was  exchanged,  was 

V,  Clark,  12  Ind.  427;  Spenser  v,  Mor-  without  a  consideration,  the  exchange 

gan,  5  Ind.  146;  Cox  v,  Reynolds,  7  Ind.  will  make  a  consideration  for  the  sec- 

257.  ond  note.  Muirhead  v.  Kirkpatnck,  21 

If  the  pledgee  shows  that  the  maker  Pa.  St.  237. 

had  a  good  equitable   defense   against  1.  Thayer  v.  Putnam,  12  Met  (Mass.) 

the    pledgor,   he     may     be    excused.  277;    Pence  v.   Gale,   20  Minn.  257; 

But  he  must    prove    this    absolutely,  Randolph  v.  Merchants'  Bank,  9  Lea 

and  it  is   not   enough  that  the  pledgor  (Tenn.)  63. 

was  indebted  to  the  maker  of  the  note  2.^  Hawks   v.  Hinchcliffe,  17   Barb, 

for  the  pledgee    cannot    set    this   up.  (N.   Y.)  492;    Garlick  v,   ^mes,  xa 

Union   Trust  Co.   v,    Rigdton,  93  IH.  Johns.  (N.  Y.)  146;  Union  Trust  Ca 

458.                                                              *  V.  Rigdon,  93  111.  471;  Depuy  v.  Clark, 

Sxohange. — The  pledgee  of  negotia-  12  Ind.  427. 

ble  collateral  securi^  has  the  right  to  The  pledgee  may,  on  being  sued  by 

exchange  the  same  ror  others,  but  he  the  pledgor,  set  up  as  defense  what- 

is     liable     for     any  loss     occurring""  ever  excuse  he  may  have;  that  the 

through  lack  of  diligence  in  so  doing,  notes  were   for   accommodation,  etc. 

Hunter  v.  Moul,  98  Pa.  St.  13 ;  Girard  Union   Trust  Co.  v.   Rigdon,  93  IlL 

F.  &  M.  Ins.  Co.  V,  Marr,  46  Pa.  St.  504;  471. 

Randolph  r.  Merchants'  Bank,  9  Lea  Where  a  sub -pledgee  makes  such  a 

(Tenn.)  63 ;  Muirhead  v.  Kirkpatrick,  compromise  the   first  pledgee  is  not 

21  Pa.  St.  237.  liable.    Goss  v,   Emerson,  23  N.  H. 

But  the  loss  must  be  conclusively  38. 

shown.    Girard  F.  &  M.  Ins.  Co.  v,  8.  Nelson  t^  Edwards,  40  Barb.  (N. 

Marr,   46   Pa.   St.    504.      But   see   su-  Y.)  279;  Garlick  v.  James,  i2  Johns. 

^rr7,  this  title.  Compromise  for  Cases  of  (N.  Y.)  146;  Brown  v.  Ward,  3  Duer 

Exchange  Held  Otherwise,  (N.  Y.)  660;  Brookman   v,  Metcali,5 

^Eztenslon  of  Time. — An  extension  of  Bosw.  (N.  Y.)  429;  Morris  Canal  etc 

the  time  for  the  payment  of  negotiable  Co.  v.  Lewis,  12  N.  T.  Eq.  323;  Fletcher 

securities  by  the  pledgee  makes  them  v,  Dickinson,  7  Allen  (Mass.)  23;  Jo- 

his  own.     Freeman  v.    Benedict,  37  liet  Iron  Co.  v,  Scioto  etc.  Co.,  83  III 

Conn.  559.  548;  Union  Trust  Co.  v.   Rigdon,  93 

It  was  on  this    principle  that  ex-  III.  458 ;  Zimpleman  v,  Veeder,  98  III. 

change  of  the  note  pledged  for  part  613;  White  v.  Phelps,  14  Minn.  37; 

money  and    a    new    note,    made  the  Nelson  v.  Wellington,  5  Bosw.  (N.Y.) 

pledgee  liable.    South  wick  v.   Sax,  9  178;  Lamberton  i;.  Windom,  12  Minn. 

Wend.  (N.  Y.)  122 ;  Nexsen  t;.  Lyell,  232;  In  re  Litchfield  Bank,  28  Conn. 

5  Hill  (N.  Y.)  466 ;  Gage  v.  Punchard,  575 ;  Whitteker  v.  Charleston  Gas  Co, 

6  Daly  (N.  Y.)  229;  Depuy  v.  Clark,  16  W.  Va.  717;  Walker  v.  Carleton, 
12  Ind.  437.  97  111.  582 ;  Wheeler  v,  Newbould,  16 

So  if  the  pledgee,  without  a  definite    N.  Y.  392;  Atlantic  F.  &  M.  Ins.  Co. 
agreement  for  delay,  so  deals  with  tlie    v.  Boies,  6  Duer  (N.  Y.)  583;  Brown 
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securities  after  its  maturity  in  the  same  light  as  an   ordinary 

pledge,  allow  it  at  that  stage  to  be  sold.^ 

The  rule  denying  right  to  sale  does  not  apply  to  long-time  ne- 
gotiable municipal,  government,  or  corporation  bonds  which  can 

be  sold  after  default  in  the  same  manner  that  stock  can.^ 

V.  Ward,  3  Duer  (N.  Y,)  660;  Moody  J,  Eq.  323;  Duffield  v.  MUler,  9a  Pa.  St. 

V,  Andrews,  7  Jones  &  Sp.  (N.  Y.)  303 ;  386;  Newport  etc.  Bridge  Co.  v,  Doug- 

affd.  64  N.  Y.  641.  lass,  12  Bush   (Ky.)  673;  Alexander  etc. 

When  a  party  to  whom  a  promis-  R.  Co.  v,  Burke.  22  Gratt.  (Va.)  254. 

sory     note     had    been .  indorsed    as  This   class    of    bonds    has    a    fixed 

collateral  by  the  payee  sold  and  trans-  maricet  value,  and  bad   faith  on  part  of 

f erred  the  same  without   the  payee's  pledgee  is  easily  detected;  therefore  a 

consent,  the  measure  of  damages  was  sale  of  them  is  allowed.    Chouteau  v. 

held  to  be  the  value  of  the  note  at  th^  Allen,  70  Mo.  290;  Loomis  v.  Stave,  75 

time  of    sale,    or,    prima  facie,    the  111.  623. 

amount  of  the  note  and  interest ;  and  Where  coupon  bonds  of  a  corpora* 

in  a  suit  against  such  indorsee  by  the  tion    are    deposited     as    collateral    to 

payee,  an  instruction  that  the  plaintiff  secure  notes  on  short   time,  it  is  to  be 

was  entitled  to  recover  interest  on  the  presumed,  in  the  absence  of  all  special 

balance,  if  any,  found  due  him  from  agreement,  that  they  are  not  deposited 

the  defendant  after  deducting  advances  as  choses  in  action,  to  be  collected  by 

made  by  the  defendant,  with  interest,  the  pledgee,  but  as  a  pledge,  to  be  sold 

and  a  compensation  for  collecting  the  af\er  demand  aiid  notice,  as  in  the  case 

note,  was^suificiently  favorable  to  the  of  a  pledge   of   any  article  having  a 

defendant.      Hazzard  v,  Duke,  64  Ind.  market  value.     Morris   Canal  etc.  Co. 

220.  V.  Lewis,  12  N.  J.  Eq.  323. 

In  another  case  it  was  held  that  the  Where,  however,  railroad  bonds  were 

pledgor  might  recover   the  difference  payable  only  on  condition,  so  that  their 

between  the  face  of  the  note  and  the  market  value  could  not  be  ascertained, 

sum  advanced.    Davis  v.  Funk,  39  Pa.  it  was  held  t|iat  there  was  no  implied 

St.  343.  power  of  sale.     Joliet  Iron  etc.  Co.  v, 

1.  Fotter  V,  Thompson,  10  R.  I.  x ;  Scioto  Fire  Brick  Co.,  82  111.  548. 

Davis  V.  Funk,  39  Pa.  St.  243;  Richards  A   pledgee   neglecting  to  sell   nego- 

f.  Davis,   5   Clark   (Pa.)  471;  Bright-  tiable  bonds  of    this   class   can   never 

man  v.  Reeves,  21  Tex.  70.  have  a  larger  ^tle  in   them   than  his 

In    California^  it    seems   to  be  held  pledgee's   lien.      Hancock   v,  Franklin 

that  negotiable    paper,    under   a  fore-  Ins.  Co.,    1x4   Mass.  155;  Whipple  v, 

closure  in  equity  may  be  sold  like  other  Blackington,  97  Mass.  476;  In  re  Litch- 

pledged  property.    Especially  is  this  the  field  Bank,  28  Conn.  575;    White  Mt. 

case  where  the  pledgor  is   a  non-resi-  R.  Co.  v.  Bay  State  Iron   Co.,  50  N. 

dent.     Donohoe    v.  Gamble,  38  Cal.  H.  57. 

340.  The    subsequent   insolvency    of  the 

In  Texas,  on  the  death  of  the  pledgor,  pledgor  does  not  bar  this  right  of  sale, 

though  all  lien  holders  are  required  to  Jerome  v,  McCarter,  94  U.  S.  734. 

prove  their  claims  before   the  probate  Where    the   value  of  a  number    of 

court,  the  pledgee  of  negotiable  paper  such  bonds  is  largely  in  excess  of  the 

is  allowed  to  pay  himself  from  the  se-  amount  of  the  debt  secured,  the  sale  of 

curity  beholds;  but  if  he  should  prove  all  of  them  by  the  pledgee  may  be  en- 

hts  claim  he  might  be  allowed  to  sell  joined.     Fitzgerald  v.  Blocher,  32  Ark. 

the  security.      Huyler   v.  Dahoney,  48  '742. 

Tex.  234.  Denuuid  and  Notice. — Where  a  pledgee, 

S.  Fraker  v.  Reeve,  36  Wis.  8^;  being  unable  to  make  demand  or  give 
Jerome  v,  McCarter,  94  U.  S.  734;  notice  to  the  pledgor,  sold  the  bonds, 
Brown  t;.  Ward,  3  Duer  (N.  Y.)  660;  the  pledgor  was  allowed  either  to  rati-. 
Union  Cattle  Co.  v.  International  Trust  fy  or  to  repudiate  the  sale  at  his  op- 
Co.,  149  Mass.  492;  Hancock  t;.  Frank-  tion.  Strong  v.  National  etc.  Bank 
lin  Ins.  Co.,  1x4  Mass.  155;  Fletcher  v.  Assoc,  45  N.  Y.  718;  Stokes  t;.  Frazier, 


c,  45 
.428; 


Dickinson,  7  Allen   (Mass.)  23;  Wash-    72  III.  428;  Middlesex  Bank  v.  Minot,  4 

burn  V.  Pond,  2    Allen    (Mass.)   474;     Met.  (Mass.)  325. 

Morris  Canal  etc.  Co.  v,  Lewis,  X2  N.        Right  to  election  may    be   waived. 
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In  New  York^  though  there  was  a  well  recognized  usage  per- 
mitting the  sale  of  negotiable  collateral  at  private  sale  at  the  best 
price  that  could  be  obtained  after  demand  fo^  payment  and  notice 
that  the  sale  would  be  made,  it  was  held  that,  negotiable  securi- 
ties having  no  market  value,  there  was  no  implied  right  to  sell. 
Perhaps  this  exception  may  include  notes  which  do  not  mature 
until  long  after  the  debt  secured  becomes  payable.^  The  parties 
to  the  pledge  contract  may  agree  that  the  negotiable  security 
shall  be  sold  on  default  in  payment  of  the  debt  secured  and  the 
purchaser  will  get  a  good  title,  though  he  paid  less  than  the  face 
value.*  Such  a  p6wer  of  sale  is  not  exclusive  of,  but  in  addition 
to,  all  the  other  remedies  of  the  pledgee.'  The  same  diligence 
must  be  exercised  in  making  such  a  sale  as  is  required  in  the  sale 
of  other  kinds  of  pledged  property.*     The  purchaser  at  a  valid 

Chouteau  v,  Allen,  70  Mo.  200;  City  cepted  bjr  him  for  the  benefit  of  the 

Bank  v,  Babcock,  Holmes  (U.  S.)  x8o.  pledgdr  under  instructionB  that  he  "can 

On  sale  of  bonds  by    sub -pledgee,  relieve  himself  hy  raising  moner  on  the 

notice  of  sale  must  be  given  to  both  the  notes*'  given  as  collateral,  mav  lawfulljr 

original  pledgor  and  original  pledgee,  dispose  of  them.     Dortch  v.  Frazier,  i 

Fletcher  v,  Dickenson,  7  Allen  (Mass.)  Head  (Tenn.)  343. 

^5.  S.  Nelson  v.  Eaton,   36  X.  Y.  410; 

Sale  made  without    the  proper  for-  Nelson  xk  Edwards,  40  Barb.  (N.  Y.) 

malities  makes  the  pledgee  liable  for  a  279;  Brookman  v.  Metcalf,  5  Bosw.  (K. 

subsequent  enhanced  value.    Read   v.  Y.)  178;  Nelson  i;.  Wellington,  5  Bosw. 

Lambert,  10  Abb.  Pr.  N.  S.  (N.  Y.)  (N.Y.)  178;  First  Nat  Bank  v.  Kimber- 

428.  lands,    16  W.    Va.  555 ;    Whitteker  r. 

Where  the  date  of  the    maturity  of  Charleston  Gas  Co.,  16  W.  Va.  717; 

the    principal  debt  is  definitely  fixed,  Third  Nat.  Bank  v,   Harrison,  3  Mc- 

demand  and  notice  are  not  needed,  a  Crary  (U.  S.)  3x6. 

power  of  sale  having  been  agreed  upon.  This  power  of  sale,   however,  docs 

Chouteau  v,  Allen,  70  Mo.  290.  not  prevent   other  creditors  from  at- 

Whether  the  notice  is  sufficient  is  a  taching  the  pledgor's  equity,  subject  to 
question  of  fact  to  be  decided  from  the  the  pledgee's  lien.      Pickens  v.  Web- 
circumstances    of   each  case.     Adver-  ster,  Vt  La.  Ann.  879. 
tising   is  the   proper  method.     Wash-  4.  Brightman  r.  Reeves,  31  Tex.  70; 
burn  V,  Pond,  3  Allen  (Mass.)  474.  Union  Trust  Co.  t^.  Rigdon,  93  111. 458; 

Actual  notice  a  reasonable  time  be-  Wilson  v.  Little,  t  N.  Y.  443;  Spar- 
fore  the  sale  is  sufficient  Stokes  v.  hawk  v,  Drexel,  I3  Nat.  Bankr.  Reg. 
Frazier,  72  111.  428.  450. 

Notice  after  the  sale,  even   though  In  Goldsmidt  v.  First  Meth.  Church, 

the  pledgor  was  known  not  to  be  able  25   Minn.  202,  the  court  by  Gilfilltn, 

to    redeem,    made    the     sale     invalid.  }.,  said:   "It  was  competent   for  the 

Alexandria  R,  Co.  v.  Burke,  22  Gratt.  parties  to  agree    how  the  sale  should 

<Va.)  254.  be    made;     but    without    any    such 

1.  Richards  v,  Davis,  5  Clark  (Pa.)  agreement,    and    where     the.  power 

471.  to    sell   is    merely  given,  the   power 

S.  Goldsmidt  v.  First  Meth.  Church,  will    be      construed     to    be   such  a 

3C  Minn.  202;Brightman  v.  Reeves,  21  power  as  exists  in  respect  to  pledges 

'Tex.  70;  Fraker  ».  Reeve,  36  Wis.  85.  generally,  and  must  be  exercised  In 

Under  a  power  of  sale,  where  the  the  same  way.  In  respect  to  pledges 
collateral  was  not  sold  in  the  prescribed  generally,  the  power  can  be  ex- 
manner,  the  pledgor's  equity  of  re-  ercised  only  upon  reasonable  notice 
demption  was  not  destroyed.  Valley  to  the  debtor  to  redeem,  and  of  the 
Nat.  Bank  v,  Jackaway,  80  Iowa  512;  time  and  place  of  sale."  Wheeler  r. 
Valley  Nat.  Bank  v.  Johnson  Directory  Newbould,  16  N.  Y.  39a;  Fraker  ft 
Co.,  io  Iowa  772.  Reeve,  36  Wis.  8c. 

A  pledgee  who  has  paid  a  draft  ac-  When    the  pledgee   of    negotiaUt 
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sale  of  jeither  negotiable  bonds  or  paper  gets  the  title  of  the 

pledgor'absolutely,  entirely  free  from  the  lien  of  the  pledge  con- 
tract.* 

/.  Suit  on  Collateral, — ^When  negotiable  paper  has  been 
indorsed  to  the  pledgee,  either  in  full  or  in  blank,  he  having  the 
legal  title,  may,  whether  the  principal  debt  is  due  or  not,*  recover 
on  the  collateral  in  his  own  name'  without  making  a  previous  de- 
notes, although  empowered  to  sell  the  fense  lie  might  have  against  the  payee, 
same  "at  public  or  private  sale,  with-  ^ogan  v.  Cassell,  88  Pa.  St.  288. 
out  advertising  the  same,  or  demand-  The  holder  of  negotiable  bonds  as 
fng  payment,  or  giving  notice,"  sold  collateral  for  a  debt,  is  entitled  to  en- 
them  to  the  maker  for  the  amount  of  force  payment  on  the  coupons,  even 
the  debt  secured,  that  beine  less  than  though  the  principal  debt  is  not  due. 
their  face  value,  the  court  decided  that  Warner  v.  Rising  Fawn  Iron  Com  3 
such  a  sale  was  against  the  intention  Woods  (U.  S.)  514. 
of  the  parties.  Union  Trust  Co.  v.  8.  Third  Nat.  Bank  v,  Harrison,  xo 
Rigdon,  93  111.  458.  Fed.  Rep.  243;   Nelson    v.    Edwards, 

So  if  the  maker  was    informed  of  40   Barb.    (N.   Y.)     279;    Moodj    i;. 

the  place  of  sale,  while  the  pledgor  was  Andrews,  7  Tones  &  Sp.   (N.  Y.)  302; 

not,  a  purchase  by    the  maker  for  a  Bowman  t/.  wood,  x 5   Mass.  534;  Tar- 

sum  less  than  the  face  value  was  con-  bell  v.  Sturdevant,  26  Vt.  513;  Hilton 

sidered     a     compromise     and     void,  v,    Warrine,  7    Wis.    492;    Kinney  v. 

Zimpleman  v.  Veeder,  98  111.  6x3;  Mc-  Kruse,  28  Wis.  183;  Curtis  v,  Mohr,  18 

Lemore  t'.  Hawkins,  46  Miss.  7x5.  Wis.  6x5;  Jones  v.  Hawkins,    17  Ind. 

The  pledgee  need   not  watch  for  a  ^50;   Houser  t.   Houser,  43  Ga.  415; 

favorable  market.     Whitin  v.  Paul,  13  Moore  v   Hall,  48   Mich.   143;  Nelson 

R.  1.40.  V.   Wellington,  5  Bosw.  (N.  Y.)   178; 

1.  Duncomb  f.   New  York  etc.  R.  Brookman  t;.  Metcalf,  5  Bo6w.'(N.  Y.) 

Co.,  84  N.  Y.  190;  Lewis  v,  MotI,  36  429;  Lindsay  v.  Chase,  104  Mass.  253; 

N.  Y.  395;   Jerome  v.  McCarter,  94  Hayne  t/.  Furnis,  117   Mass.  290;  Bo\'d 

U.  S.  734;  Allen  v,  Dallas  R.  Co.,  3  v,  Corbitt,37  Mich.  52;  Ducasse  v.  Mc- 

Woods  (U.  S.)  316;  Stokes  v  Frazier,  Kenna,  28 La.  Ann.  419;  Dix  v.  TuUy, 

72  111.  428;  Union  Trust  Co.  xk  Rigdon,  14  La.  Ann.  4^;  Louisiana  St.  Bank  v, 

93  111.  458;   White  Mts.  R.  Co,  v.  Bay  Gaiennle,  21  La.  Ann.  555. 

State  Iron  Co.,  50  N.  H.  57 ;  Newport  The  Indorsement  may  be  on  a  sepa- 

Bridge  Co.  V.  Douglass,  12  Bush  (Ky.)  rate  piece  of  paper  and  still  be  legal. 

^3.  Crosby  v.  Roub,  16  Wis.  616. 

Where    the  purchaser    has  notice  The    following    indorsement     was 

that  the  sale  is  fraudulent,  he  does  sufficient  to  enable  the  pledgee  to  sue 

not   get  a  good   title.     Goldsmitt    v,  in  his  own  name :    '*Pay  to  A  B  (the 

Trustees,  25  Minn.  202.  pledgee)     for  account  of  C    D   (the 

Pnrebasa  by  nedges.-*If  the  pledgee  pledgor)."    Nelson   xk  Wellington,  5 

purchases   at    a    sale    made    without  Bosw.  (N.  Y.)  178. 

authority,  the  pledge  relations  are  not  The  holder  in  pledge  of  accommoda- 

altered  in  the  least,  and  the  pledeor  tion  paper  may  enforce  without  being 

still  has  the  right  to  redeem.    Walker  compelled  to  resort  first  to  other  se- 

x\  Castle,  97  111.  582 ;  Stokes  v^  Frazier,  curities  for  the  same  debt,  the  maker 

72  111.  428 ;  Bank  v,  Dubuque  R.  Co.,  of  the  note  not  being  entitled  to  de- 

8  Iowa  277;  Killian  t;.  Huffman,  6  111.  mand  that.      Cronise  v.  Kellogg, '20 

App.  300.  111.  II. 

When   long-time  negotiable  bonds  Bv    suing  on    the    collateral,    the 

were  validly  sold  the  pledgee  was  al-  pledfgee  does  not  become  a  surety  for 

lowed  to  purchase.    Sickles  v.  Rich-  the  maker.    Cardin  v.  }ones,  23   Ga. 

ardson,  23  Hun  (N.  Y.)  559.  175. 

S.  Jones  V,  Hawkins,  17  Ind.  550.  If   the  creditor  receives  the  notes 

The  pledgee  of  collateral  paper  may  under  a  special  agreement,  by  which 

enforce  its  collection  even  though  the  he  is  not  to  sue,  but  to  collect  in  any 

pledger  has  paid'  the  principal  debt  in  other  mode,  he  must  as  to  all  persons 

full,  unless  the  maker  of   the  note  is  without  notice  of  the  extent  of  his 

thereby  deprived  of  some  equitable  de-  powers,  be  regarded  as  the  general 
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mand  on  the  pledgor  for  payment*  or  showing  that  the  original 
debt  has  not  been  paid.'  Where  the  collateral  is  unnegotiable 
in  form  or  has  not  been  formally  indorsed  to  him  the  pledgee 
may  sue  in  the  name  of  the  legal  holder;  for  the  pledging  of  the 
collateral  gives  him  implied  authority  to  collect.* 

There  is  no  obligation  on. the  pledgee  holding  a  note  given  as 
conditional  payment  ^p  sue  on  the  note ;  for  if  the  debtor  wishes 
it  sued  on  he  may  pay  his  debt,  take  up  the  dishonored  note  and 
sue  on  it  himself.* 

In  carrying  on  the  proceedings  subsequent  to  the  suit  in  en- 
forcing the  security,  the  same  reasonable  care  must  be  used  by 
the  pledgee  or  he  will  be  liable  for  a  loss  occasioned  by  the  lack 
of  it.* 

g.  Amount  of  RecoveryI— The  holder  of  negotiable  lostni- 
ments  in  pledge  is,  unless  they  are  held  subject  to  equitable  de- 
fenses, entitled  to  recover  the  full  face  value  of  the  instruments, 
whatever  may  be  the  amount  of  the  debt  secured,  holding  the 
surplus  for  the  benefit  of  the  pledgor.* 

holder,  and  notice  to  sue  may  be  given  Under  codes  which  allow  the   as- 

to  him.    Pickens   v,  Yarborough,  26  slgnee  of  a  chose  in  action  to  sue  in  hit 

Ala.  417;  McCrary  v.  King,  27  Ga.  26.  own  name,  the  pledgee  of  unindorsed 

1.  White  V,  Phelps,  14  Minn.  27.  negotiable  instruments  may  sue  in  bis 

Where  a  creditor  gave  a  receipt  for  own    name.        White    v.    Phelps,   u 

a  collateral  note  whereby  he  agreed  to  Minn.    27;    Ducasse    v.   McKenna,  28 

use  all  legal  means  to  collect  the  note  La.  Ann.  419;   Bank  of  Lafayette  v. 

if  so   directed  by  the  debtor,  it  was  Bruff,  13  La.  Ann.  634. 

held  that  the  creditor  need   not  wait  e.  McQueen's   Appeal,  104  Pa.  St 

for  a  direction  from  the  debtor.    Bay  595. 

V,  Gunn,  i  Den.  (N.  Y.)  108.  So,  whereafter  judgment  on  the  col- 

So  where  a  bank  held  collateral  from  lateral  note  levy  was  made  on  land  of 

a  depositor,  it  was  held  that  the  bank  the  maker,  which  was  more  valuable 

could   enforce   the  collateral  without  than  the  judgment,  notice  not  being 

trying  to   collect  its  debt  from    the  given  to  the  pledgor  of  the  sale,  the 

deposits.    Third  Nat.  Bank  v,   Harri-  pledgee  was  held  liable  for  loss  caused 

son,  3  McCrary  (U.  S.)  ^16.  by  a  low  price  received  for  the  land. 

Bergen   v.   Urbahm,  83   N.   Y.  49;  McQueen's  Appeal,  104  Pa.  St.  595. 

Langdon  r.  Buel,  9  Wend.  (N.  Y.)  80;  6.  Tooke   v.   Newman,  75   111.  215; 

Lucas  V,  Harris,  20  111.  1C7;  Matteson  Thayer  v.  Mann,  19  Pick.  (Mass.)  536; 

v.  Matteson,  55  Wis.  452.  Knights  t%   Putnam,   3  Pick.  (Mass.) 

Where    such    evidence     has      been  185;    Tarbell    v,    Sturtevant,   26  Vt 

turned  into  a  judgment,  the  judgment  513;  Jones  v.   Hicks,   52    Miss.    682; 

is  sufficient  as  evidence.     Ober  v.  Gal-  McLemore  v,  Hawkins,  46  Miss.  715; 

lagher,  93  U.  S.  206;  Connecticut  M.  L.  Plants  Mfg.  Co.  v.  Faevey,  ao  Wis.  200; 

Ins.    Co.    V,   Jones,    8  Fed.  Rep.  303;  City  Bank  v.  Perkins,  ^  Bosw.  (N.Y.) 

Wayman  v.  Cochrane,  35  111.  154.  fzo;  Reid  v.    Furnivale,  i   Cr.  &.  M. 

8.  McCarty  r.  Clark,  10  Iowa  588.  538;  Ricev,  Southern   Pa.   Iron  etc.         •  ^^ 

So  if  the  maker  of  the  collateral  pa-  Co.,  9  Phila.  (Pa.)   294;  Union   Nat         ,  ^. 
per  pay  it  to  the  pledgor,  knowing  that  Bank   v,  Roberts,  45  Wis.  373;  Mat- 
it  has  been  pledged,   the  pledgee  may  thews  v.  Rutherford,  7  La.  Ann.  M^;  , 
still    recover    on    it.     Fennell  v.  Mc-  Dresser  v.  Missouri  etc.  R.  Co,  93  U. 
Gowan,  58  Miss.  261.  S.92;  Hotchkiss  v.  National   Banks,           ./ 

S.Jones    V,    Witter,    13    Mass.  304;  21  Wall.  (U.  S.)  354;  Morris  ».  Prcs-           „^' 

Whitteker  V.  Charleston  Gas  Co.,  16  ton,  93  111.  215;  Greenwall  v.  Hayden,            tj 

W.  Va.  717.  78  Ky.  332 ;  Williams  v.  Smith,  a  Hill           Xy 

4.  Rice  V.  Benedict,   19  Mich.    13a;  (N.  Y.)  301 ;  Watson  v.  Cabot  Bank,          .^^ 

Dodge  V.  Stanton,  12  Mich.  408.  5  Sandf.  Ch.  (N.  Y.)  423;  Case  v.  Me-          ^ 
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If,  on  the  collection  of  the  collateral,  less  is  recovered  than  the 
debt  secured,  the  pledgee  has  his  action  against  the  pledgor  for 
the  deficiency.*  But  if  the  pledgee  has  taken  the  paper  subject 
to  equitable  defenses,  he  can  recover  in  suit  upon  it  no  more 
than  is  actually  due  him  on  the  principal  debt.^ 

Where  accommodation  paper  given  without  restrictions  has 
been  transferred  as  collateral  security  in  good  faith  in  the  usual 
course  of  business,  a  pledgee  holding  for  value  is  entitled,  under 
the  presumption  that  he  gave  full  value,  to  recover  the  full 
amount  thereof,  although  he  may  have  had  knowledge  that  it  was 

• 

chanics'  Banking  Assoc.  4  N.  Y.,  166;  pledgor  or  not,  he  must  stiH  pay  the 

City  Bank  v.  Perkins,  4  Bosw.  (N.  Y.)  pledgee.    Williams  v.  National  Bank, 

420;  Duncombe  ^.  New  York  etc.  R.  72  Md.  441. 

Co.,  84  N.  Y.  190;  Allaire  v.  Hart-  Where  a  promissory  note  ta  bearer 
shorne,  31  N.  J.  L.  665;  Duncan  v.  is  surreptitiously  passed  to  a  ^c^iiii /f^« 
Gilbert,  39  N.  }.  L.  5^1 ;  Jackson  f/,  holder  as  collateral  for  the  past  and 
First  Nat.  Banlc,  43  N.  T.  !>.  177;  Stod-  future  advances,  and  the  full  amount 
dard  v.  Kimball,  6  Cusn.  (Mass.)  ^69;  is  advanced ,  before  notice,  he  may  re- 
Fisher  v.  Fisher,  98  Mass.  303;  Chic-  cover  from  the  maker,  although  some 
opee  Bank  v,  Chapin,  8  Met.  (Mass.)  advances  were  made  after  the  note 
40;  Belding  v,  Manley,  3i  Vt.  C51 ;  fell  due.  Bancroft  v,  Mc Knight,  zi 
Collins  V.  Martin,  i  B.  &  P.  648;  Rich.  (S.  Car.)  663. 
Treuttel  v.  Barandon,  8  Taunt,  xoo;  1.  Faulkner  v.  Hill,  104  Mass.  188. 
Edwards  v.  Tones,  7  C.  &  P.  633;  8.  Farwell  v.  Irapqrters  etc.  Nat. 
Simpson  v,  C5lark,  3  C.  M.  &  R.  343 ;  Bank,  90  N.  Y.  483;  YoUngs  v,  Lee,  13 
Parish  v.  Stone,  14  Pick.  (Mass.)  198;  N.  Y.551;  Hufi  v,  Wagner,  63  Barb. 
Hubbard  v,  Chapin,  3  Allen  (Mass.)  (N.  Y.)  215;  Stalker  v.  McDonald,  6 
328;  Cardwell  v.  Hicks,  37  Barb.  (N.  Hill  (N.  Y.)  93;  Williams  v.  Smith,  3 
Y.)  458;  Petti  V,  Hannum,  3  Humph.  Hill  (N.  Y.)  301;  Stoddard  v.  Kimball, 
(Tenn.)  103;  Hoemanv.  Hobson,  8  6  Cush.  (Mass.)  469;  Rochev.  Ladd,  i 
Humph.  (Tenn.)  137;  Williams  v,  Allen  (Mass.)  436;  Williams  v. 
Cheney,  3  Gray  (Mass.)  315;  Cheney,  3  Gray  (Mass.)  315;  Chicopee 
Valette  v.  Mason,  z  Ind.  388;  Kerr  Bank  v.  Chapin,  8  Met.  (Mass.)  40: 
V.  ,Cowen,  3  Dev.   Eq.  (N.  Car.)  350.  Fisher  v,  Fisher,  98  Mass.  303;  Tarbell 

That  the  obligation  of  the  pledgor  v.  Sturtevant,    30  Vt.   513;  Mavo    v. 

to  <he  pledgee  does  not  reach  the  full  Moore,  38  111.  428;  Gammon  t;.  Husep  9 

value  of  the  collateral,  does  not  in  any  111.  App.  557;  Easter  v.   Minard,  36  Ilh 

way  affect  the  maker  thereof,  for  he  is  494;   Randolph  v.  Merchants*  Bank,  9 

liable  for  the  full  amount.    Wilkinson  Lea  (Tenn.)  63;   Grant  v.  Kid  well,  «o 

V,  Jeifers,  30  Ga.  153 ;  Tarbell  v.  Sturte-  Mo.  455 ;  Valette  v.  Mason,  z  Ind.  288; 

vant,  26  Vt.  5Z3.  White  v.  Phelps,  14  Minn.  27;  Lobdell 

The  pledgee  of  negotiable  bonds  ha^  v.  Merchants' etc.  Bank,  33  Mich.  4X&\ 

the  same  privilege.    Cromwell  v.  Sac  Allaire  v.  Hartshorne,  2Z  N.J.  L.  065; 

Co.,  96  U.  S.  5z ;  Jerome  v,  McCarter,  Louisiana  State  Bank  v.  Gailennie,  i\ 

94  U.S. 739;  Hancock  v.  Franklin  Ins.  La.  Ann.  555;  Steere  xk  Benson,  2  111. 

Co.,  ZZ4  Mass.  ZC5;  Stoddard  v.  Kim-  App.  560;  Union  Nat.  Bank  v.  Roberts, 

ball,  6  Cush.  (Mass.)  469;    Allaire  t^.  45  Wis.  373. 

Hartshorne,  2Z  N.  T.  L.  665 ;  Chicopee  Where  paper  was  given  in  the  first 
Bank  v.  Chapin,  8  Met.  (Mass.)  40;  instance  as  collateral  and  then  sub- 
Williams  v.  Smith,  3  Hill  (N.  Y.)  30Z.  pledged  on  a  suit  by  the  sub-pledgee 

On  the  pledgor  of  bills  of  exchange  against     the      maker,      the      latter 

becoming  insolvent,  the  pledgee  may  was  allowed  to  show  on  the  trial,  the 

put  in  a  claim  for  the  full  face  value  identity,  nature  and  amounts  of  the 

thereof.    In  re  Commersal,  L.  R.,  16  demands  for  which  it  was  originally 

Ch.  D.  Z38;  £«/ar/€  Newton,  L.  R.,  pledged.    Garton  v.  Union  City  Bank, 

16  Ch.  D.  330;  Bm  parte  Phillips,  i  M.  34  Mich.  379. 

ft  D.  333.  Where  the  negotiable  collateral  was 

Whether  the  maker  has  paid  the  unindorsed  to  the  pledgee,  he  was  al* 
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accommodation  paper.^  But  where  the  presumption  that  a 
pledgee  holding  accommodation  paper  as  collateral,  gave  full  value 

« IS  overthrown,  only  the  amount  of  the  debt  secured  can  be  re- 
covered by  a  suit.  The  consent  of  the  pledgor  to  the  surrender 
of  the  paper  to  the  maker  on  such  recovery  should  be  obtained.^ 
In  case  of  its  misappropriation,  the  pledgee  who  has  advanced 

*  value  thereon  in  good  faith  is  entitled  to  recover  only  the  amount 
of  his  advances.'  Also  where  it  is  pledged  for  an  antecedent  debt^ 
4«  Simnltaneoiu  Bemedies  on  Debt  Seoored  and  on  CoUftteraL-* 
Though  entitletd  to  but  one  satisfaction  of  his  debt,  the  pledgee 
may  enforce  the  negotiable  security  and  at  the  same  time  get 
judgment  and  issue  execution  on  the  debt  secured  as  in  other 
cases  of  pledge.^ 

lowed  to  recover  onlj  the  amount  of  rison  Wire  Co.,  1 1  Mo.  App.  446;  Stod- 

his  advances.    B»  parU  Philips,  i  M.  dard  v,  Kimball,  6  Cush.  (Mass.)  469; 

ft  D..a32.  Fisher  v,  Fisher,  98  Mass.  303;  Mait- 

So  if  the  paper  has  been  taken  after  land  v.  Citiaens*  Nat.  Bank,  40  Md.  540; 
maturity  only,  the  amount  which  the  Williams  v.  Smith,  1  Hill  (N.  Y.)  301; 
payee  himself  could  recover  can  be  Watson  v.  Cabot  Bank,  5  Sandf.  (N. 
sued  for.  Kellj  v,  Ferguson,  46  How.  Y.)  423;  Case  v.  Mechanics*  Banking 
Pr.  (N.  Y.)4zz ;  Logan  v,  Cassell,  88  Assoc.,  4  N.  Y.  166;  Allaire  v,  Ham- 
Pa.  St.  288.  horn,   i\  N.  T.  L.  665;  Small  v,  Smitli, 

Where  the  bonds  of  a  company  are  z  Den.  (N.  Y.)  583;  Collins  v,  Gilbert, 

pledged  bv  it  as  collateral  security  for  94  U.  S.  753. 

its  own    indebtedness,  in   a   smaller  4.  Cromwell  v.  Sac.  Co.,  06  U.  S,  ci ; 

amount  than  the  par  value  of  the  bonds,  Allaire  v,  Hartshorne,  21  N.  J.  L.  665; 

and  the  pledgee  sUll  holds  them,  he  is  Williams  v.  Smith,  2  Hill  (N.  Y.)  301; 

entitled  to  recover  from  the  company  Chicopee    Bank  v.    Chapion,   8  Met 

no  more  than  the  amount  secured  by  (Mass.)  40;    Stoddard    v.    Kimball,  6 

the  pledge.     Jesup  v.  City  Bank^  Z4  Cush.  (Mass.) 469;  Fisher  v.  Fisher,  q8 

Wis.  33Z.  Mass.  303;  Atkinson  v.  Brooks,  26  VL 

1.  First  Nat  Bank ».  Grant,  yz  Me.  569;  Tarbell  v.  Sturtevant,  26  Vt  511; 
374 ;  Dunn  v.  Weston,  7z  Me.  270;  Grocers'  Bank  v.  Penfield,  69  N.  Y. 
Robbins  v,  Richardson,  2  Bosw.  (N.  502;  Maitland  v.  Citizens'  Nat  Bat^ 
Y.)  25^;  Brown  v.  Mott,7  Johns.  (N.  40  Md.  570;  Grrant  v.  Kidwell,30  Mo. 
Y.)  360;  Seybel  v.  Nat  Currency  455;  Atlas  Bank  t*.  Doyle,  9^1.76; 
liank,  54  N.  Y.  29Z ;  Harrington  tr.  Mayo  v.  Moore,  28  111.  428;  Steerc  v. 
Dorr,  3  Robt  (N.  Y.)  27c;  Com.  Benson,  2  111.  App.  560;  Jones  v.  Hcf- 
V.  Pittsburgh,  34  Pa.  St  496;  Smith  fert,  2  Stark.  356;  Citizens'  Bank  v. 
V.  Knox,  3  Esp.  46;  Lord  v.  Ocean  Pavne,  z8  La.  Ann.  222;  Grant  v.  Kid- 
Bank,  20  Pa.  St  384;  Bank  of  well,  30  Mo.  455. 
Newbury  v.  Rand,  38  N.  H.  z66 ;  So  where  the  note  is  Uintcd  with 
Maitland  v.  Citizens'  Nat  Bank,  ^  usury.  Taylor  v.  Daniels,  38  111.  331. 
Md.  540;  Stoddard  v.  Kimball,  6  Cush.  But  in  the  case  of  a  pledgee,  hoMing 
(Mass.)  469;  Fisher  w.  Fisher,' 98  Mass.  paper  for  a  pre-existing  debt,  who  ii 
303 ;  Bowman  v.  Millison,  58  111.  36;  accounUble  to  some  third  person  for 
Louisiana  State  Bank  v.  Gaienne,  2Z  the  surplus,  the  rule  is  different  Fith- 
La.  Ann.  355;  Grardner  v.  Maxwell,  27  er  v,  Fisher,  98  Mass.  303;  Stoddard  f. 
La,  Ann.  561;  Cook  t».  Norwood,  zo6  Kimball,  6  Cush.  (Mass.)  469. 
111.  558.  In  Mechanics'  etc.  Bank  v.  Connaal  Feei.— Not  even  the  pledgee's 
Barnett,  27  La.  Ann.  Z77,  the  pledgee  attorney  or  counsel  fees  can  be  re- 
was  only  g^ven  the  amount  of  his  ad-  covered.  Second  Nat  Bank  v.  Hem- 
▼ances.  ingray,  34  Ohio  St.  381. 

S.  Teutonia  Nat   Bank  v.  Loeb,   2  6.  Sickles  v.  Richardson,    23   Hun 

La.  Ann.  izo.  (N.  Y.)  559;  Butler  v.  Miller,  z  N.  Y. 

9.  Jackson  v.  First  Nat.  Bank,  42  N.  496;  Com  Exch.  Ins.  Assoc,  v,  Bab- 

I.L.  177;  Duncan  ».  Gilbert,  29  N.  J.  cock,    57    Barb.    (N.    Y.)  233;  Royal 

-..  S2z;    American  Nat  Bank  v.  Har-  Bank  v.  Grand  Junction  R.  etc.  Co, 
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5.  Eetnrn  of  Seourity  or  Aooounting — a.  In  General. — On  the 
final  settlement  between  the  pledgor  and  pledgee  in  regard  to  the 
debt  secured,  it  is  the  duty  of  the  latter  to  either  return  the  col- 
lateral* or  account  for  its  absence.* 

loo  MaM.  444;  Chapman  v,  Lee,  64  non -production,  for  it  does  not  ex- 
Ala.  483;  rlant's  Mfg.  Co.  v,  elude  the  possibility  of  a  transfer  by 
Falvey,  jo  Wis.  200.  the  pledgee  before  they  became  of  no 

Suit  on  the  debt  may  be  begun  even  worth.     Stuart  v,  Bigler,  98  Pa.  St.  &>. 

though  the  pledgee  has  attached  prop-  Where  a  debtor  has  delivered  prom- 

erty    of  persons    liable  on  a  pledged  issory  notes  to  his  creditor,  under  the 

note.    Chapman  v,  Clough,  6   Vt.  123.  agreement  that  the  creditor  shall  col- 

Where    a    negotiable     security      is  lect  the    amounts  due    thereon;  and 

taken  as  collateral  to  an  existing  debt,  after  deducting  all  expenses,  apply  the 

the  holder  may  endeavor  to  make   it  net  proceeds   to   the   payment  of  the 

available  by  a  suit;  and,  failing  of  sue-  debt,  and  such  creditor  after-ward  gets 

cess,  he  may  resort  to  his  original  secur-  judgment  against  his  debtor  for  the  re-                 1 

ity,  without  restoring  that  taken  as  col-  mainder  due  on  his  claim,  after  apply- 

lateral.  Comstock  v.  Smith,  23  Me.  202.  ing  the  collections  on  the  collaterals 

Recovery  of  judgment  on  the  debt  toward  the  payment  of  the  debt,  the 

secured    does    not    bar     recovery     on  judgment  debtor  is  entitled  to  receive 

collateral.    See  sufra^  this   title.  Suit  '  the  collaterals  uncollected,   upon   the 

om  Debt  Secured,     Steel   v.   Lord.  28  payment  of   the  judgment  and  costs. 

Hun  (N.  Y.)  27;  McCullough  v.  Hell-  Under  a  sufficient  answer,  setting  forth 

man,  8  Oregon  192;  White  t;.  Smith,  such  a  state  of  facts  established  upon 

x^  Pa.  St.  186;  Bumheimer  v.  Hart,  27  the  trial,  the  court  should  not  require 

Iowa  19.  the   payment  of    the    judgment    and 

But  where  the  pledgee  assigned  costs,  in  the  absence  of  the  collaterals 
judgments  recovered  on  the  collateral,  uncollected,  and  compel  the  defendant 
it  will  be  presumed  that  the  assign-  to  recover  them  in  a  subsequent  pro- 
ment  was  absolute  and  that  the  pledgcce  ceeding.  The  surrender  of  the  col- 
has  elected  to  take  them  to  extinguish  laterals  and  the  payment  of  the  judg- 
the  debt  secured.  Hawks  v.  Hmch-  ment  ought  to  be  contemporaneous. 
cliff,  17  Barb.  (N.  Y.)  422.  Semple  etc.  Mfg.  Co.  v,  Debwiler,  30 

Costs  in  both  suits  may  be  recovered.  Kan.  386. 

Hilton    V.  Waring,  7  Wis.  492;  Plant's  When  the  pledgee  of  a  note  hands  it 

Mfg.  Co.  V.  Falvey,  20  Wis.  200.  to  the  maker  to  be  delivered   to  the 

A    payee    of   a    note    to  whom  the  payee,  the  pledgor,  he   thereby  const!- 

maker  has  assigned  a  larger  note    as  tutes  him  his  agent,  and  aAer  an  offer 

collateral  security,  and  who  has  there-  by  such  agent  to  deliver  it  to  the  payee, 

from  collected  more  than    enough    to  and  a  refusal   to   accept  it,   the  latter 

reimburse  himself,  retaining   the    col-  cannot  maintain  an  action  against  the 

lateral,  cannot  enforce  payment  of  the  pledgee  for  its  conversion.    Norman  t-. 

smaller  note;  and  a  judgment   thereon,  Rogers,  29  Ark.  365. 

taken    under    a    power     of    attorney  Where,  after  a  note  is  paid,  a  city 

attached    thereto,    and     without      the  bond  given  to  the  holder  as  security  is 

maker's  knowledge  oiLConsent,  is  fraudu-  not  returned  to  the  maker,  in  the  ab- 

lent  and  void.  Rea  v,  Forrest,  88  111.  275.  sence  of  any  showing  that  the  holder 

1.  Hoffman    v,    Johnson,     i    Bland  thas   converted  it    to  his  own  use,  no 

(Md.)  103;  Mullen  r.  Morris,  2  Pa.  St.  cause  of  action   accrues  to  the  maker 

85 ;  Ocean  Nat.  Bank  v,    Faut,   50  N.  therefor  until  demand  for  its  return  and 

Y.  474;  Stuart  v,  Bigler,  98  Pa.  St.  80;  refusal.     Auld  r.  Butcher,  22  Kan.  400. 

Reavis  v.  Fielden,  18  111.  77 ;  Spalding  Betnm  of  Identieml  Bonds. — Where  the 

V.  Bank  of  Susquehanna  Co.,  9  Pa.  St.  collateral  consists  of  negotiable  bonds 

28;  Lucas  t>.  Harris,  20  111.   167;  Mat-  having    a   market  value,  the  identical 

teson  V.  Matteson,  55  Wis.  4C2;  Lewis  bonds  pledged  need   not  be  returned  if 

V,  Mott,   36  N.  Y.  402 ;  Whipple  v,  the  pledgee  bas  other  bonds  of  the  same 

Blackington,  97   Mass.  476 ;    Hale  v,  kind  to  take  their  place.    Levy  v  Loeb, 

Rider,  5  Cush.  (Mass.;  231  •  Bank  of  85  N.  Y.  365;  Gilpin  v.  Howell,  5  Pa. 

Rutland  v.  Woodruff,  34  Vt.  89.  St.  41;  Stuart  t^.  Bigler.  98  Pa.   St.  80. 

.That  the  notes  have  since  become  8.  Starrett   v.  Barber    20    Me.  457; 

valueless  is  not  a  good  excuse  for  their  Rice  v,  Benedict,  19  Mich.  132 
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Upon  the  non-prodUction  ofsthe  collateral  and  failure  to  account 
for  its  absence,  the  pledgee  is  chargeable  with  its  face  value  or  its 
actual  value,  for  otherwise  if  the  collateral  has  been  transferred  by 
the  pledgee  to  a  bona  fide  holder  for  value  before  maturity,  the 
pledgor  will  be  liable  for  the  amount  of  the  collateral  as  well  as 
for  the  debt  secured  thereby.*  If  the  pledgee  by  selling  or  trans- 
ferring the  security,  elects  to  make  it  his  own,^  the  presumption 
is  to  that  effect.* 

b.  Application  of  Proceeds. — Where  the  collateral  has  been 
pledged  to  secure  a  certain  debt,  the  proceeds  of  collection  of  such 
collateral  can  only  be  applied  to  that  specific  debt.^ 

A  creditor  holding  his  debtor's  note,  was  shown  to  have  been  solvent  for 

and  the  notes  of  third   persons  as  col-  some  time  after  the  maturity  of  the 

lateral  security,  under  an  arrangement  note,   the  pledgee  failing  to  produce 

that,  if  the  debt    were   not  paid    at   a  the  note,   was  charged  with  the  fall 

specified    time,    the    collateral    notes  face  value.     Groodall  r.  Richardson,  14 

should  become  his,  absolutely,  sued  the  N.  H.  567;  Commercial  Bank  v.  Mar* 

principal    note,     recovered    judgment,  tin,  x  La.  Ann.  344. 

and  collected  the  full   amount  thereof.  A    pledgee  may  relinquish   a  col- 

But,  pending  the  suit,  he  sold  the  col-  lateral  security  given  him  by  a  debtor 

lateral  notes,  and  failed  to  account  fai  without  the  consent  of  other  crediton^ 

anyway  for  the  proceeds,  or  to  credit  without  jeopardizing  his  right  to  resort 

the  amount  upon  the  judgment.    Htldy  to  the  debtor's  other  property,  but  he 

that  he  was  liable  to  the  debtor  for  the  must  still  account  to  the  debtor  for  the 

amount  received  on   the  sale  of  such  security  lost.     Dyotf  s  Estate,  2  W.  & 

collaterals.    Dorrill  v,  Eaton,  35  Mich.  S.  (Pa.)  463. 

302.  8.  Harris  v,  Johnson,  3  Cranch  (C. 

Notes  which  had  been  pledged  to  se-  C.)  31X ;  Cocke  v.  Chaney,  14  Ala.  65. 

cure  a  claim  upon  which,  afterwards,  8.  Hawks  v.    Hinchcliff,   17     Barb, 

judgment  was  recovered,  as   they   be-  (N.  Y.)  493. 

came  due  were  paid  to  the  pledgee.  4.  See  sufra^  this  title,  D^  wr 
Heldy  that  the  money  so  received  Engagement  Secured.  Wyckoff  v, 
would  be  treated  as  having  been  ap-  Anthony,  90  N.  Y.,  443;  xalmage  ▼. 
plied  in  satisfaction  of  the  jude^ent.  Third  Nat.  Bank,  91  N.  Y.  531;  Dnn- 
and  would  not  be  regarded  as  a  fund  to  can  v,  Brennan,  83  N.  Y.  487;  Lane  tr. 
be  recovered  back  by  the  pledgor,  sub-  Bailee-,  47  Barb.  (N.  Y.)  195;  Robinson 
ject  to  be  reduced  by  the  judgment  as  a  v.  Frost,  14  Barb.  (N.  Y.)  536; 
set-off.  King  v.  Hutchins,  28  N.  H.  James'  Appeal,  89  Pa.  St.  54;  Sefden 
561.  V.  National  Bank,  69  Pa.  St  434;  Buck- 
On  paying  the  debt,  the  pledgor  ley  v,  Garrett,  60  Pa.  St.  333;  Hatha- 
could  recover  the  note,  or,  on  refusal,  way  v.  Fall  River  Nat.  Bank,  131  Mass. 
would  have  his  action  of  trover  against  i^;  Hancock  v.  Franklin  Ins.  Co.,  1x4 
the  pledgee,  in  which  the  latter  may  Mass.  15c;  Nepoiyet  Bank  v.  Leland, 
show  in  good  faith,  in  reduction  of  5  Met.  (Mass.)  259. 
damages,  the  maker's  insolvency.  Chester  v.  wlieelwright,  '15  Conn. 
Grove  v  Roberts,  6   La.    Ann.  310.  563;  Teutonic  Nat.  Bank  v.  Loeb,  37 

BzpeniM  of  Oolleotiim. — Expenses  of  La.  Ann.  no. 

collecting  a  collateral,  may  be  first  de-  But  where  the  same  pledgor  pledged 

ducted   from  the    amount  recovered,  two  separate  sets  of  collateral  for  two 

and  the  balance  only   applied   to   the  separate  debts  to  the  same  pledgee,  af- 

extinguishment  of  the  principal   debt,  ter  one  of  the  debts  was  paid  and  some 

Griggs  V.   Howe,   3  Abb.   A  pp.   Dec.  of  the  securities    for    the    other  were 

(N.    Y.)  391;    Starrett  v.  Barber,  3o  found  to  be  worthless,  the  pledgee,  on 

Me.  457.  the  insolvency  of  the  pledgor,  was  al- 

1.    Lucas   V.    Harris,    3o    111.    167;  lowed  to  apply  the  securities  for  the 

Spalding  v.  Bank  of  Susquehanna  Co.,  debt  that  had  been  paid  to  secure  the 

9  Pa.  St.  38 ;  Carr  v.  Fielden,  18  111.  77.  unpaid  one.     In  re  McVay,   13  Fed. 

When  the  maker  of  a  pledged  note  Rep.  443. 
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When  collateral  is  given  for  several  /debts,  the  debt  of  the  long- 
est standing  can  be  first  liquidated  if  no  directions  to  the  con- 
trary are  given  by  the  debtor.*  Where  short-time  notes,  maturing 
before  the  principal  debt,  are  collected,  the  proceeds  cannot  be  ap- 
plied to  the  principal  debt  until  its  maturity.* 

c.  Surplus  Over  Debt  Secured.— rAny  surplus  recovered  by 
the  pledgee  on  the  collateral  over  the  debt  secured  and  reasonable 
expenses  of  collection,  belongs  to  the  pledgor.'  If  this  is  not 
paid  over,  the  pledgor  can  have  his  action  for  it.* 

XIT.  Bights^  Liabiutiss  avd  Bxmzdies  of  Pledgee  of  Stock — 1. 
Before  Default — a.  In  General. — As  has  been  pointed  out  else- 
where, confusion  has  arisen  between  the  relations  of  the  pledgee 
of  stock  indorsed  to  him  in  blank  and  those  of  the  pledgee  who  has 
had  the  stock  transferred  to  himself  on  the  books  of  the  company. 
It  will  be  understood  in  the  decision  of  the  pledgee's  rights  and 
liabilities  that  those  of  the  pledgee  having  the  stock  in  his  own 
name  on  the  books  of  the  company  are  in  general  designated,  un- 
less the  contrary  is  expressly  stated. 

b.  Right  to   Transfer  on  the  Books. — ^The  pledgee  of 

^stock  who  holds  only  the  certificate  indorsed  in  blank  has  the 

right  to  compel  the  transfer  to  be  made  to  himself  on  the  books 

of  the  corporation,  and  the  issue  of  a  new  certificate,  and  this  is  not 

a  conversion  of  the  stock.* 

When  the  debt  secured  is  payable  by  and  tendered  the  amount  collected  with 

installments,  the  proceeds  of  collateral  the    rest  of   the  collateral,  the  debtor 

may  be  applied  to  over  due  installments  could   not  recover  back   the  principal 

as  the  pledgee   desires.      Saunders  v.  debt  paid.    Young  v.  Stahelin,  34  N. 

'  McCarthy,  8  Allen  (Mass.)  42.  Y.  258. 

1.  Pattison  V,  Hull,  9  Cow.   (N.  Y.)  On  refusal  of  a  pledgee  after  collect- 

747;  Jones  V.  Benedict,  83  N.  Y.  79.  ing  a  note  to  appropriate  the  surplus 

But  where  a  debtor  gave  his  creditor  after  paying  his  own  debt  in  the  man- 
collateral  security  upon  the  aggregate  ner  directed  by  the  pledgor,  he  is  re- 
amount  of  several  separate  claims,  the  sponsible  for  any  loss  occasioned  by  a 
proceeds  of  such  collateral  security  depreciation  in  the  currency  after  such 
must  be  applied,  fro  rata,  upon  each  of  refusal.  Knight  v*  Yarborough,  7  Smed. 
the  claims.  Beach  v.  State  Bank,  2  &  M.  (Miss.)  179. 
Ind.  488.  Intereit  on  Smpliu. —  Where  notes 

S.  See  sufra,  this  title.  Collection  Be-  have  been   pledged   to  secure  a  claim 


fore  Principal  Debt  Due*  upon  which  judgment  has  been  recov- 

S.  Hilton  V,    Waring,    7    Wis.  492;     ered,  interest  should  be  cast  on  the  notei 
Plant's    Mfg.  Co.  v.   Falvey,  20  Wis.    so  pledged,  to  the  time  of  their  pay 


? 


200;  Jones   V,   Hawkins,   17  Ind.  5C0;  ment,  also  upon  the  judgment  to  the 

Union  Nat.  Bank  v,  Roberts,  45  Wis.  same  time.     In  an   action  brought  to 

73;  Hawks  V.  Hinchcliffe,  17  Barb,  (N.  recover  back  the  surplus,  the  plaintiff 

.)  492.  is  entitled  to  interest  upon   the  excess 

Or  if  the  rights  of  others  have   at-  of  the  proceeds  of  the  notes  over  the 

tached,  the  pledgee  holds  the  surplus  as  amount  received  for  the  judgment,  up 

trustee  for  them.     Houser  v,  Houser,  to  the  rendition  of  his  judgment.    King 

43  Ga.  415.  V,  Hutchins,  28  N.  H.  561. 

4.  In  re  Litchfield  Bank,  28  Conn.  6.  Rich  v.  Boyce,  39'Md.  314;  Heath 

575;  Hunt  V.  Nevers,  15  Pick.  (Mass.)  v.  GriswoM,  18  Blatchf.  (U.   S.)  555; 

500;  Overstreet  v.  Nunn,  36  Ala.  640.  Heath  v.  Silverthorn  etc.  Co.,  39  Wis. 

Where  the  debtor  paid  the  principal  146;  Adams    v,  Sturges,   55   111.  468; 

debt  without  knowing  that  the  creditor  Hub  bell    v,  Drexel,  21  Am.   L.   Reg., 

had  already  collected  on  the  collateral  N.  S.  452. 
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c.  Pledgee  Has  Rights  and  Liabilities  of  a  Stock- 
HOLDER. — When  once  the  transfer  on  the  books  of  the  company 
has  taken  place  and  a  new  certificate  issued,  the  pledgee  becomes 
a  stockholder  subject,  unless  exempt  by  statute,  to  all  the  liabilities, 
and  in  general,  having  all  the  rights  belonging  to  one  holding  the 
position  of  a  stockholder.,^ 

So  a  sub-pledgee  of  stock  has  the  wold,  i8  Blatchf.  (U.  S.)  5C5;  Bowden 

same  right   under  the   same  circum-  v.  Farmers*   Bank,  z    Hughes  (U.  S.) 

stances.     In  re  Tahiti  Co.,  L.  R.,  17  J37;  Vail  v.   Hamilton,  85   N.  Y.  451; 

£q.  275.  Johnson  v.  Underhill,  52  N.  Y.  203;  A 

So  a  transfer  to  the  name  of  a  third  re  Empire  City  Bank,    18  N.  Y.  199; 

person  who  held  for  the  pledgee  was  Roosevelt  v.  Brown,  11    N.  Y.  148;  Ad- 

tiot,  in  the  absence  of  tender  and  de-  derley  v.   Storm,  6  Hill   (K.  Y.)  634; 

mand,  a  conversion.    Dajr  v.   Homes,  Wheelock  v.  Kost,   77  111.  206;  Adams 

Z03  Mass.  306;  Adams  r.  Sturges,  55  v,    Sturge%    cc    111.   438;    Kellogg  v. 

111.  468.  Stockwell,  75  111.  18;   Barre  Nat  Bank 

A  corporation    reduced    its    capital  v,  Hingham  Mfg.  Co.,   127  Mass.  561; 

stock.    Held^  that  a  pledgee  of  some  of  Holjroke  Bank  v,  Goodman  Paper  Jaig. 

the  shares  did  not  unlawfully  convert  Co.,  9   Cush.  (Mass.)    576;    Crease  v. 

them   by  surrendering  the  certificate  Babcock,  10  Met.  (Mass.)  525;  Holyoke 

to  the  corporation  and  accepting  a  new  Bank  v.  Bumham,    11    Cush.  (Mass.) 

one.    Donnell  r.  Wyckoff,  49  N.  J.   L.  183;   Brewster  v,    Sim,   42   Cal.   139; 

48.  Magruder   v,    Colston,    44    Md.   340;* 

Corporation  stock,  held  as  collateral  All^rt  v.  Savings  Bank,  i  Md.  Ch. 
to  secure  certain  notes,  was  transferred  407;  Hale  v.  Walker,  31  Iowa  3M; 
by  the  holder  to  relatives  to  avoid  Pittsburg  etc.  R.  Co.  v,  Stewart,  41  Pa.- 
liability  as  a  stockholder,  he  taking  St  54;  Aultman**  Appeal,  98  Pa.  St. 
back  the  certificates  with  a  power  of  516;  McCalla  v,  Clark,  55  <ja.  53; 
attorney  to  him  to  transfer.  Held^  that  Fisher  v,  Seligraan,  75  irfo.  13;  Giis- 
there  was  nothing  in  the  transaction  wold  v,  Seligman,  72  Mo.  no;  Moore 
which  amounted  to  a  conversion  of  the  v.  Jones,  3  Woods  (U.  S.)  53;  Frank- 
stock.  Heath  v,  Griswold,  18  Blatchf.  lin  Bank  v.  Commercial  Bank,  36  Ohio 
(U.S.)  555.  St  350;   Burgess  v.  Seligman,   107  U. 

BaUaf  to   Fladfor. — Where   such    a  S.20. 

transfer  has  been  made  and  the  pledgee  Any  secret  trust  existing  between 

exercises  all  the  rights  of  legal  owner-  pledgor  and  pledgee  is  not  a  defense  to 

ship  to  the  exclusion  of  the  pledgor,  in  an  action  against  the  pledgee  by  third 

a  proper  case,  the  court  of  equity  will  persons.   Aultman's  Appeal,  98  Pa.  St 

declare  the  proper  relationship  of  the  516. 

parties,  and    if  necessary  order  a  re-  The  pledgee  of  stock,   holding  the 

transfer  and  an  adjustment  of  accounts,  certificate    indorsed  in  blank,  was  al- 

Brick  v.  Brick.  98   U.  S.  514;  Gilpin  v.  lowed  to  interfere  to  protect  the  prop- 

Howell,    5    Pa.    St.    41;   McCalla   v.  erty    of    the     corporation     from   the 

Clark,  55  6a.  53;  Newton  xk    Fay,  10  wrongful  acts  of  its  officers.    Baldwin 

Allen  (Mass.)  505;   Pinkerton  v.  Man-  v,  Canfield,  36  Minn.  43. 

Chester  etc.  R.  Co.,  42  N.  H,  424.  So  where  the  pledgee's  name  was 

Parol  evidence  is  admissible  to  show  registered  on  the  books  of  the  corpo 

the  true  relationship    of   the    parties,  ration.    Vail  v.  Hamilton,  85  N.Y.  453* 

Brick  V.  Brick,  98  u.   S.   514;  Lathrop  In  California^  one  whose  name  is  on 

V.  Kneeland,  46  Barb.(N.  Y.)  432;  Mc-  the  books  of  the  company  is  the  stock- 

Mi|hone  v,  Macy,  51    N.   Y.  155;  Bur-  holder,  whether  another  holds  the  cer- 

gess  V,  Seligman,  107  U.  S.  20;  Tonica  tificate  or  not      People  v,  Robinson, 

etc.  R.  Co.  V,  Stein,  31  111.  96;  PitU-  64  Cal.  373. 

burgh  R.  Co.  v.  Stewart,  41  Pa.  St  54;  Where  the  corporation  pledged  its 

Jones  V,  Portsmouth  etc.  R.  Co.,  32  N.  own  stock,  it  was  held  that  the  pledgee 

H.  554.  was  not  liable  as  a  stockholder.    Union 

x\  Uermania  Nat  Bank  v.  Case,  99  Sav.  Assoc,  v.  Seligman,  92  Mo.  635, 

U.  S.  628;  Cecil  Nat  Bank  v.  Watson-  overruling    Griswold  v.  Seligman,  72 

town  Bank,  105  U.  S.   217;  Pullman  v.  Mo.  no. 

Upton,  96   U.  S.  328;  Heath  v.  Gris-  BMtiloUlif  Fl«dCM*i  UaUUly.— If  it 
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By  the  same  act  the  pledgor  severs  his  connection  with  the 
corporation  and  is  released  from  all  claims  held  on  him  by  the 
company.* 

In  States  where  statutory  enactment  provides  that  the  stock- 
holders of  the  corporation  shall  be  liable  for  its  debts,  the  pledgee 
who  has  the  stock  transferred  to  himself  on  the  books  of  the  cor- 
poration is  liable  as  a  stockholder.^ 

But  in  many  States  those  who  hold  stock  in  a  representative 
capacity  or  as  collateral  security  are  exempt  from  the  usual  lia- 
bilities of  stockholders ;  *  but  there  seems  to  be  a  growing  incli- 
nation to  make  the  person  whose  name  appears  on  the  books 
of  the  corporation  liable  for  unpaid  subscriptions  to  the  same  * 

One  to  whom  a  corporation  has  pledged  its  stock  is  also  within 
the  statutory  exemption*  and  the  fact  that  the  pledgee  has  the 
stock  transferred  to  his  name  and  without  authority  votes  on  it, 
does  not  estop  him  from  claiming  the  exemption.® 

is  desired  the  purpose  of  the  transfer,  Even  where  the  statute  declares  that 

with    its     terms,    showing     debt    se-  not  only  the   person  whose  name  ap- 

cured,  may  be  indorsed  on  the  certifi-  pears  upon  the  books  of  a  corporation 

cate,    and     this    will    be    notice    of  as  stockholder,  but  also  all  equitable 

pledgee's   restricted    interest  and   ex-  owners  shall  be   liable,  the  pledgor  is 

empt  him  from  liability.     Barre  Nat.  not    an  "equitable  owner"  within  the 

Bank  v,  Hingham  Mfg.  Co.,  127  Mass.  meaning  of  the  statute  to  make  him 

563.  liable  4n  place  of  the  pledgee. 

An  indorsement  of  delivery  as  being  In  re  Empire  City   Bank,  x8  N.  Y. 

for    **collateraI    security"     was    held  199;     Richardson    v,    Abendroth,    43 

enough.    Matthews  v.  Albert,  24  Md.  Barb.  (N.  Y.)  162. 

527.                                           '  One  who  received  as  collateral  from 

Where,  on  the  first  pledging  of  a  cer-  a  bank,  shares  of   its  own  stock  for 

tificate  it  was  indorsed  ^  as  collateral "  money  loaned  to  it,  was  held  liable  as  a 

and  afterwards  redeemed  indorsed  in  stockholder. 

blank  by  pledgee  to  pledgor,  and  again  Pullman   v,    Upton,    96  U.  S.  328; 

pledged,  Uie  second  pledgee  was  not  Wheelock  v,  Kost,  77  III.  296;  Johnson 

put  on   his   notice   by   the  words  "as  v.  Laflin,  5  Dill.  (U.  S.)  65. 

collateral,"  and  first  pledgee  was  liable  8.  Ne-w  Tork^  2  Rev.  I^at.   1881,  p. 

as  stockholder.     Matthews  v.  Massa-  icaS,  §    xi;  Massachusetts  Pub.  Stat 

chusetts Nat. Bank,  Holmes  (U.S.)  4x0.  1882,  ch.  X05,  f  25;   Ohio  Rev.  SUt. 

1.  Cecil  Nat.  Bank  v,  Watsontown  x88o,  $  3259 ;  Missouri  Rev.  Sut  1879, 

Bank,  105  U.«S.  2x7.  ^^   934»  93S;  Indiana  Stats.   1876,    p. 

8.  Blanchard  v,  Dedham  Gas  Light  371,  f^  8,9;   Rev.   Stat.  x88x,  (^  iooS, 

Co.,  X2   Gray  (Mass.)   213;  Fisher  v,  3009;    Wisconsin   Rev.  Stat.  X870,   p. 

Essex  Bank,  5  Gray  (Mass.)  373;  Agri-  532,  ^   1827 ;    Maryland    Rev.   Code, 

cultural    Bank  v.   Burr,   24   Me.   256;  1878,    p.  323,  f    6x ;    Colorado  G.  L. 

Shipman  v,  vEtna  Ins.  Co.,  29  Conn.  X877,  p.  X50,  f  2x0;   Washington  Code, 

251;  Dutton  V.  Connecticut  Bank,   X3  1881,  \    2435;  Dahota  L.    1870,  ch.  9, 

Conn.  498;    Oxford  Turnpike  Co.  v,  i^;    Wyoming  C.  L.    1876,  ch.  34,  f$ 

Bunnell,  6  Conn.  558;  Skohegan  Bank  16,  X7. 

V.  Cutter,  49  Me.  315;  Peoples*  Bank  v,  4.  Burgess  v.  Seligman,  107   U.  S. 

Gridley,  9X  III.  4^7;    People  v,  Devin,  2a 

17  III.  86;  PitUburfh  R.  Co.  v,  5.  The  SUte  courts  of  Missouri  de- 
Clarke,  29  Pa.  St.  X40;  Purlierton  v,  cided  contrarjr  to  the  rule  in  the  text. 
Manchester  etc.  R.  Co.,  42  N.  H.  424;  Fisher  v,  Seligman,  75  Mo.  13;  Gris- 
Heath  v.  Erie  R.  Co,  8  Blatchf.  (u.  wold  v,  Seligman,  72  Mo.  no;  but 
S-)  347;  Williams  v.  Mechanics*  Bank,  they  were  overruled  by  United  States 
c  Blatchf.  (U.  S.)  50;  Wheelock  v.  Supreme  court,  in  Burgess  v.  Selig- 
Kost,  77  111.  296;  Auftman's  Appeal,  man,  107  U.  S.  20. 
|8  Pa.  St.  505.  6.  Burgess  v.  Seligman,  107   U.  & 

701 


Bighti,  liaUUdM  ud                   PLEDGE.  HiMrilw  of  PlodgM  of  fltodt. 

d.  Duration  of  Rights  and  Liabilities  as  Stockholder. 

— The  pledgee  continues  to  hold  the  position  of  stockholder,  with 
his  rights  and  liabilities,  until  the  re-transfer  of  the  stock  on  the 
books  takes  place,  even  though  the  debt  secured  may  have  been 
paid  and   the  pledge  lien  discharged.^      Nor  can  the  liability 

be  avoided  b}^  a  transfer  of  the  stock  to  an  irresponsible 
third  person;*  but  a  transfer  in  the  first  instance  to  a  third 

3o;  Matthews  v.  Albert,  24  Md.  527;  ferred  to,  and  which  does  not  make  all 
McMahon  v.  Macy,  51  N.  V.  155.  ttockholden  liable  indiscriminatelj. 
In  the  case  of  GHswold  v.  Sellgman,  .  .  .  It  is  bjr  no  means  clear,  how- 
fa  Mo.  no,  Sherwood,  C.  J.,  said:  ever,  that  the  pledgee  did  not  have  t 
"  This  is  a  case  where  acts  speak  louder  right  to  vote  on  the  stock,  even  Si 
than  words;  where  plausible  theories,  against  the  stockholders.  .  .  .  But, 
gb  for  nothing  when  confronted  by  as  before  said,  if  the  pledgee  in  votiitf 
palpable  facts.  We  cannot  impute  to  on  the  stock  exceeds  his  right  as  sucfl 
the  pledgees  either  ignorance  of,  or  a  pledgee,  it  cannot  have  the  effect  of 
desire  to  violate,  the  Taw,  and  so  must  making  the  stock  his  own.  No  one  ii 
conclude  that  they  by  the  act  of  voting  injured,  and  no  one  can  complain  except 
the  stock  represented  themselves  to  the  the  other  stockholders  whose  rights  are 
corporation,  and  were  by  the  corpora-  invaded." 
tion  regatded  as  fully  entitled  to  the  1.  Johnson  v.   Underbill,  52  N.  Y. 

Privileges  they  claimed  and  exercised.  303;  Adderly  v.  Storm,  6  Hill(N.Y.) 
*his  being  the  case,  they  certainly  can-  624;  Kort right  v,  Buffalo  Commercial 
not  be  heard  to  gainsay  their  heretofore  Bank,  30  Wend.  (N.  Y.)  91 ;  Walker  7. 
admitted  title;  to  assert  that  title,  if  Bennett,  18  C.  B.  845. 
there  was  a  profit,  and  deny  it  if  there  In  a  State  where  the  pledgee  as 
was  a  loss."  '  stockholder  is  exempt  from  liability, 
But  in  the  case  of  Bursess  v.  Selig-  after  the  debt  secured  was  paid,  the 
man,  .107  U.  S.  20,  Bradley,  J.,  said,  stock  still  remained  in  the  pledgee's 
in  reply  to  the  above:  "If  the  law  name.  The  corporation  became  in- 
allows  stock  to  be  held  in  trust,  or  as  solvent ,  and  though  the  pledgee  re* 
collateral  security,  without  personal  turned  the  certificate  indorsed  in  blank 
liability,  and  if,  as  we  suppose,  the  cleat-  to  the  pledgor,  still  the  pledgee  was 
efiect  of  the  contract  was  to  create  liable  to  the  creditors  of  the  corpora- 
such  a  holding  in  this  case,  we  do  not  tion,  the  statute  exemption  being  of  no 
see  how  the  doctrine  can  apply.  The  avail,  as  the  pledge  contract  had  ceased 
only  parties  to  complain  would  be  the  before  the  insolvency.  Erskine  t*. 
other  stockholders,  who  might,  perhaps,  Lowenstein,  1 1  Mo.  App,  595. 
complain  that  stock  held  merely  in  But  where  a  pledgee,  believing  the 
trust,  or  as  collateral  security,  is  not  corporation  to  be  insolvent,  sold  under 
entitled  to  participate  with  them  in  the  a  power  of  sale,  his  stock,  owing  to 
privilege  of  voting.  But  from  them  no  its  being  but  the  fulfillment  of  a, past 
complaint  is  heard.  Creditors  would  not  contract,  he  was  allowed  thus  to  relieve 
complain,  for,  on  the  hypothesis  that  himself  from  liability.  Magruder  v, 
stock  may  be  lawfully  held  at  all  in  trust,  Colston,  44  Md.  349;  Holyoke  r.  Burn- 
or  as  collateral  security ,  without  incurr-  ham,  11  Cush.  fMass.)  183. 
ingliability  to  them,  the  act  of  voting  on  a.  Germania  Nat.  Bank  r.  Case,  99 
the  stock  cannot  injure  or  affect  them.  U.S.  628;  Bo  wden  v.  Johnson,  107  U. 
In  the  absence  of  such  a  law  the  case  S.  215;  Davis  v,  Stevens,  17  Blatchi. 
might  be  different.      Undoubtedly    it  (U.S.) 259. 

has  been  held  in  cases  innumerable  that  ^'Courts  will  be  sedulous  in  their  en- 
acting as  a  stockholder  binds  one  as  deavors  to  defeat  all  schemes  and  con- 
such;  but  that  is  where  the  law  does  trivances  whereby  parties  may  seek  to 
not  allow  stock  to  be  held  at  all  with-  receive  and  enjoy  the  benefit  and  privi- 
out  incurring  all  the  liabilities  incident  leges  incident  to  the  position  of  stock- 
to  such  holding.  The  present  is  an  holders,  and  at  the  same  time  be  ex- 
action at  law  based  upon  the  supposed  onerated  from  the  burdens  imposed  by 
liability  of  the  defendants  under  a  law."  Fisher  v.  Seligman,  75  Mo. 
statute  which  makes  the  distinction  re-  13. 
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Eerson  to  hold   for  the  pledgee,   relieves  the  pledgee   of    lia- 
ility.i 

£.  Right  to  Vote. — ^When  the  stock  stands  in  the  pledgee's 
name  on  the  books  of  the  corporation  the  pledgee,  in  the  ab- 
sence of  restrictive  statutes,  has  the  right  to  vote  thereon ;  for  it 
is  an  incident  of  the  pledge  contract.*  If,  however,  the  certificate 
is  only  transferred  in  blank  and  the  stock  still  stands  in  the  pledg- 
or's name  on  the  books,  the  pledgor  has  the  right  to  vote.* 

/.  Right  to  Dividends.— The  pledgee  of  stock,  holding  the 
certificate  indorsed  to  him  or  in  blank,  is  entitled  and  is  bound  to 
collect  the  dividends  and  other  accretions  accruing  on  the  stock, 
whether  it  stands  in  his  name  on  the  books  of  the  corporation  or 

« 

1.  Andenon  v.  Philadelphia  Ware*  the  stock  pledged.  Brewster  v.  Hart- 
bouse  Co.,  4  Fed  Rep.  130.  ley,  37  Cal.  15. 

S.  In  re  Barker,  6  Wend.  (N.  Y.)  In  JV^ew  T'ork,  a  prcUminarjr  injunc- 

C09;  JSm  parte  Willcocks,  7  Cow.  (N.  tlon  was  granted  to  distrain  a  trustee  of 

V.)403;  In  re  Mohawk  etc.  R.  Co.,  the  pledgee,  the  stock  sUnding  in  the 

19  Wend.(N.  Y.)  135;  Vail  v.  Hamil-  trustee's  name,  from  voting.  McHenry 

ton,  85  N.  Y.    453;  In  re  Empire  City  v.  Jewett,  26  Hun.  (N.  Y.)  453;  which 

Bank,    18    N.    Y.    199;    Rosevelt    v,  case  was  afterwards  reversed  on  techni* 

Brown,   11   N.   Y.   148;   In   re  Long  cal  grounds.    McHenry  v,  Jewett,  go 

Island  R.  Co.,  19  Wend.  (N.  Y.)  37;  N.  Y.  58,     . 

Adderly  v.  Storm,  6  Hill  (N.  Y.)  624;  The  pledgee  voting  on  the  stock  it 

Heath  v,  Silverthorn  etc.  Co.,  39  Wis.  not  guilty    of  conversion.     Heath   v. 

147;  Pittsburgh  R.  Co.  v.  Stewart,  ^i  Silverthorn  etc.  Co.,  39  Wis.  146. 

Pa.  St.  54;  Chase  T/.  Merrimack  Bank,  Statutory    Beitrletloiu.^In    several 

19  Pick.  (Mass.)  564;  Fisher  v.  Selig-  SUtes  it  is  provided  by  statute  that  the 

man,  75  Mo.  13;  Griswold  r.Seligman,  pledgor  may  attend  meetings  and  vote 

72  Mo.  no;    Hoppin  v.  Buffum,  9   R.  as  stockholder   even  though  the  stock 

L  5131;   Brewster  v.  Hartley,  37  Cal.  stands  in  the  name  of  the  pledgee.    The 

15*  proof  of  the    fact    that    the    stock    Is 

"A  person  in  whose  name  the*  stock  pledged    is    also  provided    for.    New 

of  the  corporation  stands  on  the  books  Hampshire,  G.  L.  1878,  p.  355,  fr  12; 

of  the  corporation  is,  as  to  the  corpo-  Maine,  Acte  1872,  oh.  69;  Washington^ 

ration,  a  stockholder,  and  has  a  right  Code  x88i,  J  2432;  Nevada^  C.  L.  1873,. 

to  vote  upon  the  stock.  .  .  .  Nor  could  ch.  2.  ^3400;  Indiana,  Rev.  Stat.  I881, 

this  result  follow  any  the  less  certainly  ^  3009;  Missouri,    Rev.   Stat.  1879,    ^ 

if  the  shares  of  stock  were  received  714;  Maryland,  R.  Code  1878,  p.  316, 

in  pledge  only  to  secure  the  payment  ol  J  13;  Wyoming,  C.  S.  1876,  ch.  34,  §  17; 

a  debt,  providing   the    shares    were  New  Mexico,  G.  L.  1880,  p.  206,  §  i2; 

transferred  on  the  books  of  the  com-  New  Mexico,  R.  L.  1875,  p.  622,  §  12. 

pany  to  the   name  of    the   pledgee.**  s.  Becker  v.  Wells  F.  M.  Co.,  i  Fed. 

Franklin  Bank  v.  Commercial  Bank,  Rep.  276;  In  re  Barker,  6  Wend.  (N. 

36  Ohio  St.  350.  Y.)   409;  B*  parte  Willcocks,  7  Com. 

Stock    owned    by  the    corporation  (N.  Y.)  402;  In  re  Cecil.  36  How.  Pr. 

cannot  be  voted  on  by  anyone,  even  if  (N.  Y.)  477;  Strong  v.  Smith,  15  Hun 

it  has  been  transferred  to  the  name  of  (N.  Y.)  222;  Merchante'  Bank  v.  Cook, 

the  pledgee.      B*  parte  Desdoity,    i  .    pick.   (Mass.)   405;     McDanlels    v. 

Wend.  (N.   Y.)  98;  /n   re  Barker,  6  Flower  Brick  Mfg.  Co.,  22.  Vt.  274. 

Wend.  (N.  Y.)  509;  American  Rail-  The  pledgee,  his  name  not  being  on 

way   Frog  Co.  v.   Haven,   161   Mass.  the   books,  is  not  entitled  to  notice  of 

398 ;  State  v.  Smith,  48  Vt.  266 ;  Brew-  the    meetings.      Mc Daniel  v.   Flower 

iter  V.  Hartley,  37  Cal.  15.  Brick  Mfg.  Co.,  29  Vt.  274;  and  is  not 

In     California^    they    regard     the  chargeable  with  knowledge  of  facts  in 

pledgee  as  a  trustee  for  the  pledgor  and  the  possession  of  the  corporation  or  its 

allow  the  latter  on  proof  of  pledge  con-  officers.    Baker  v.  Woolston,  27  Kan. 

tract  to  exercise  right  of  ownership  In  185. 
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not.     He  holds  these  dividends  as  he  does  the  stock,  to  secure 
his  debt.' 

g.  Liability  to  Liens  of  the  Corporation.— The  liens  al- 
lowed by  statutory  authority  to  a  corporation  on  its  stock,  for 
debts  owed  to  it  by  one  in  whose  name  it  stands  on  the  books,  are 
valid  against  a  pledgee  of  a  stock  certificate  with  blank  power  of 
transfer,  who  demands  such  transfer  just  as  to  any  holder  for 
value  in  the  same  position.'    But  where  the  corporation  has 

1.  Herran  v.  Moxwel,  47  N.  Y.  pajment  of  the  loan,  when  he  wu  re- 
Super.  Ct  347;  Hasbrouck  v,  Vander-  quested  by  C  to  delaj  selling  the  stock, 
voort,  4  Sandf.  (N.  Y.)  74;  Butter-  During  the  delay  C  collected  diTi- 
worth  tF.  Kennedy,  5  Bosw.  (N.  Y.)  dends.  Htld^  that  he  receiyed  them 
143;  Hill  V.  Newicahwanick  Co^  48  as  trustee  for  A«  Herrman  v.  Max* 
How.  Pr.  (N.  Y.)  A39;  Fairbanks  v.  well,  47  N.  Y.  Super.  Ct.  347. 
Merchants'  Nat  Bank,  30  111.  App.  38;  The  pledgee  cannot  be  said  to  ac- 
Gaty  V.  HoUiday,  8  Mo.  App.  118;  quiesce  in  payment  of  diyidends  tO|the 
Merchants*  Bank  v.  Richards,  6  Mo.  pledgor  when  he  is  ignorant  that  an/ 
App.  454;  March  v.  Eastern  R.  Co.,  43  haye  been  declared.  Fairbanks  v. 
N.  H.  530;  Conant  v.  Seneca  Co.  Merchants'  Nat.  Bank,  30  111.  App.  A 
Bank,  i  Ohio  St.  298;  Kellogg  v.  Stock-  'Whereon  the  renewal  of  the  note 
Well,  75  III.  71;  Isaac  o.  Clark,  a  Bulst.  secured  the  old  note  and  contract  of 
306.  pledge  are  returned  and  new  ones  giy 

So  a  sub-pledgee  holding  the  certifi-  en,  the  pledgee  has  no  right  to  diyl- 
cate  by  proper  indorsement  can  collect  dends  accruing  on  the  pledged  stock 
the  dividends,  but  he  must  account  before  the  renewal  of  the  note.  Fair- 
therefor.  Chamberlain  v.  Greenleaf,  4  banks  v.  Merchants'  Nat.  Bank,  30  lU. 
Abb.  N.  Cas.  (N.  Y.)  178.  App.  28. 

The  pledgee  may  sue  ibr  the  diyidends  S.  Union  Bank  v.  L^ird,  a  Wheat 

In  his  own  name.     Merchants'  Bank  f.  (U.  S.)  300;  Bank  of  Commerce's  Ap- 

Richards,  6  Mo.  App.  454;  aff.  70  Mo.  peal,  73  Pa.  St  59;  Pendergast  v.  Bank 

77.  of  Stockton,  a  Sawy.  (U.  S.)  108;  Mc- 

So  a    broker  holding  the    stock  on  Dowell   v.  Bank    of    Wllminffton,  i 

margin  must  collect  and    put   to    the  Harr.  (Del.)  a7;  Lockwoodv.MecbJui* 

credit  of  his  customer  the  diyidends.  ics'  Nat  Bank,  9  R.  I.  308 ;  Walm  v. 

Markham  I'.  Jaudon,  4T  N.  Y.235.  Bank  of  North  Ameriea,  8  S.  ft  R. 

Where  misappropriated  stodc  was  (Pa.)  86;  Stebbins  9,  Phoenix  F.  Ins. 
pledged  and  the  original  owner  col-  Co.,  3  Paige  (N.  Y.)  350;  McCready 
fectc^  the  diyidends  he  was  compelled  v,  Rumsey,6  Duer  (N.  Y.)  574;  Leg- 
to  deliyer  them  oyer  to  the  pledgee,  gett  v.  Bank  of  Sing  Sine,  34  N.  Y. 
Herrann  v.  Maxwell,  47  N.Y.  Super.  583;  Tuttle  v,  Walton,  i  Ga.  47;  Sa- 
Ct  347.  bine  v.  Bank  of  Woodstock,  2z  Vt  351; 

So  where  the  pledgor  collected  the  Cecil  Nat  Bank  v.  Watsontown  Bank, 

diyidends  he  was  compelled   to  hand  105  U.  S.  202 ;  Case  v.  Citizens'  Bank, 

them  to  the  pledgor.      Hill  v.  Newic-  100  U.  S.  446 ;  Succession  of  Roussean, 

hawanick  Co.  48  How.  Pr.  (N.Y.).  439;  23  La.  Ann.  3;  Hoss  v.  Williams,  24 

Gaty  V.  HoUiday,  8  Mo.  App.  118.    ,  La.  Ann.  568 ;  New  Orleans  Canal  etc. 

unless  the  certificate  is  properly  in-  Assoc,  v.  New  Orleans,  30  La.  Ann. 

dorsed  to  the  pledgee,  he  has  no  right  1971 ;  New  London  Bank  9.  Brockle- 

to  the  dividends.    Dow  v.  Gould  etc.  bank,  L.  R«,  35  Ch.  Diy.  30a ;  Childs  v. 

Co.,  31  CaL  649.  Hudson's  Bay  Co.,  a  P.    Wms.   207; 

If  bonds  issued  to  stockholders  are  Mechanics'  Bank  v.  New  York  R.  Co^ 

allowed  by  the  pledgee  to  be  recelyed  13  N.  Y.  59J;  McCready  9.   Ramsey, 

by  the  pledgor,  the  pledgee  is  liable  6    Duer    (N.    Y.)   574;    Stebbins  f. 

lor  damages  to  third   persons,  caused  Phcenix  F.  Ins.  Co.,  3  Paige  (N. Y.)  uo: 

thereby.    Fitchburg  Sayings  Bank  v.  Arnold  v,  Suffolk  Bank,  a7  Barb.1% 

Torrey,  134  Mass.  239.  Y.)  424;  James  v.  Woodruff,  10  Paige 

A  received  from  B  stock  in  pledge.  (N.  Y.)  5^1;  Reese  v.  Bank  of  Com- 

The  stock  was  owned  by  C ;  but  A  had  merce,  14  Md.  7fj\\  Merrill  9.  Call,  5 

no  notice  of  this  until  after  default  in  Me.  428;  Skowehegan  Bank  v.  CMlar 
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notice   of  such  pledging  of  the  stock,   it   cannot  have  a  lien 

loj    indebtedness    incurred   by  the    pledgor    after    the    notice 
has  been  given.  ^      The    corporation   may  waive  its  lien  upon 

49  Me.  315 ;  McLean  v.  Loifayette  Bank,  was  held  that  the  corporation  was  es- 

3  McLean  (U.  S.)  587 ;  St.  Louis   Per-  topped  by  the  issuing  of  the  new  cer- 

petual  Ins.  Co.  v,  Groodfellow,  9  Mo.  tificate  from  denying  the  validity  of 

149;  Tuttle  V.  Walton,  z  Ga.  47.  the    old.    Manhattan    B^ach    Co.    tr. 

Such  lien  extends  to  all  the  stock  of  Harned,  37  Fed.  Rep.  484. 
a    debtor,    although    it    may     greatly        A  certificate  of  shares,  properly  is- 

exceed    the    amount    of  the  debt;  nor  sued  by  a  corporation   having  power 

will  the  lien  be  barred  by  the  running  to  issue  stock  certificates,  is  an  affirma- 

of  the   Statute  of  Limitations  against  tion  by  the  corporation  to  all  who  may 

the    debt.    Geyer     v.     Western    Ins.  innocently     purchase    the    certificate 

Co.,  3  Pittsb.  (ra.)  41.  that  the  person  to  whom  it  is  issued  is 

The  statutory  lien,  the  stock  stand-  the  owner  of  the  number  of  shares  of 

ing  in  the  name  of  a  trustee,  is  cood  the  capital  stock  of  the  corporation 

against     the    cestui   qu€   trust.    New  specified    in     the     instrument     Hol- 

London   Bank  v.  Brocklebank,  L.  R.,  brook  r.  New  Jersey  Zinc  Co.,  57  N. 

ai  Ch.  Div.  302.  Y.  616.    The  purchaser  need  not  in- 

A  lien  is  not  defeated  by  the  taking  quire    further    to   ascertain    whether 

of  collateral  securities  for  the  payment  there  is  any  infirmity  in  the  title  of  the 

of  any  particular  debt  of  a  stockholder,  person  named  as  owner  in  the  pertifi* 

Union  Bank  v.  Laird,  2  Wheat.  (U.  cate.    It  is  wholly  within  the  power 

S.)  390.  of  the  agents  of  the  corporation  to  as- 

Where  a  by-law  required  the  special  certain  whether  the  person  to  whom 

consent  of  the  directors  to  a  transfer  of  the  certificate  has  been  issued  has  the 

stock  while  the  transferrer  was  indebted  legal  title  to  the  shares,  when   such 

to  the  company,  a  lien  was  good  on  title    is    pnly  transferable  upon  the 

the   stock  of  one  partner  for    a   debt  books  of  the  corporation;  and  it  is 

owing  by  the  firm.     Mechanics'  Bank  their  duty  towards  every  person  who 

T*.  Earp,  4  Rawle.  (Pa.)  384;  Geyer  t/.  may   become  a    purchaser  upon  the 

Western  Ins.  Co.,  3  Pitts.  (Pa.)  41.  faith  of  a  certificate  to  exercise  due 

Under  a  statute  of  Conuecticut  (Gen.  diligence  in  this  behalf.  Western 
St.  of  1875,  tit.  17,  ch.  I,  ^  8)  providing  Union  Tel.  Co.  v.  Davenport,  97  U.  S. 
that  corporations  shall  at  all  times  369.  The  purchaser  may  reasonably 
have  a  lien  upon  all  the  stock  owned  repose  upon  the  belief  that  this  dut^ 
hy  any  person  therein  for  all  debts  due  has  been  faithfully  discharged.  Hence 
to  them  from  such  person,  it  was  held  it  follows  that  if  by  their  negligence, 
that  there  existed  such  a  lien  in  favor  or  even  by  their  malfeasance,  a  cer- 
of  the  corporation  upon  the  stock  tificate  has  been  issued  by  agents  of 
which  had  previously  been  pledged  to  the  corporation  while  acting  within 
the  third  person,  such  pledge  being  the  general  scope  of  their  powers,  the 
merely  by  delivery  of  the  certificate  of  purchaser  has  a  right  to  rely  upon  the 
stork  and  the  power  of  attorney  for  Its  truth  of  the  recitals,  and  to  treat  them 
transfer  with  no  notice  given  to  the  as  the  formal  representation  of  the 
corporation  as  required  by  law;  so  the  corporation,  made  by  those  who  are 
corporation  had  a  lien  upon  stock  entitled  to  act  and  speak  for  it  in  the 
pledged  after  the  passage  of  the  act,  particular  transaction.  Bank  of  Ken- 
though  the  pledgee  took  it  without  tucky  v.  Schuykill  Bank,  i  Pars.  Eq. 
notice  of  the  lien.  First  Nat.  Bank  v,  Cas.  (Pa.)  180;  New  York  etc.  R.  Co. 
Hartford  Ins.  Co.  45  Conn.  22.  v,  Schuyler,  34  N.  Y.  30;  Hall  v.  Rose 

maappropriatad  or  Frandnlantly  Xi-  Hill  etc.  Road  Co.,  70  111.  673 ;  Shaw 

road  Btoek  Geitifleates. — Where  a  cer-  v.  Port  Philip  etc.  Min.    Co.,  50  L. 

tificate  of   stock  fraudulently    issued  T.   R.,  N.  S.    68j.     Those  who  have 

and    indorsed  in  blank  by  an  agent  of  acted  upon  the  faith  of  such  an  affir- 

a  corporation  came  into  the  hands  of  mation  may  insist  that  it  shall  not  be  re- 

an  innocent  purchaser  for  value,  and  tract ed  to  their  prejudice  by  the  party 

he  on  presentation  thereof  to  the  cor-  responsible  for    it,  because    it  would 

poration  received  in  return  a  new  cer-  be  a  breach  of  good  faith  to  do  so. 
tificate  standing  in  his  own  name,  it       1.  Bank  of  America  v.  McNeil,  10 
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stock,  and  in  such  case,  the  pledgee  will  take  it  entirely 
free.* 

A  lien  not  given  by  statutory  enactment,  or  by  provision  of  a 
charter  of  a  corporation,  even  though  it  may  be  based  upon  a  rule 
or  a  by-law,  is  not  good  against  the  pledgee  of  a  stock  certificate 
indorsed  in  blank,  holding  for  value  and  without  notice.' 

Where  the  corporation  wrongfully  asserting  such  a  lien  refuses 
to  make  the  transfer  of  the  stock  on  the  books  to  the  pledgee, 
the  latter  can  recover  for  the  damage  done  to  him  by  the  refusal.* 

If  under  a  statutory  lien  the  company  claims  more  than  is  due, 
in  order  to  put  it  in  the  wrong,  the  stockholder  must  tender  what 
is  actually  due.* 

The  corporation's  lien  being  only  a  right  to  hold,  is  in  no  sense 
a  security  ;*  it  can  only  be  enforced  by  refusing  to  make  a  trans- 
fer when  requested  so  to  do  by  one  holding  the  certificate  and 
power  of  attorney  to  make  the  demand.*  / 

A  purchaser  at  an  execution  sale  of  the  stock  takes  it  subject 
to  the  company's  lien.^ 

Bush  (fcy.)  54;  Conant  v,  Seneca  Co.  entitle  a  company  to  create  a  tecret  lien 

Bank,  i  Ohio  St  398.  upon  the  shares  of  stocks  in  the  hands 

I.Cecil   Nat.   Bank  t^.  Watsontown  o{z.bonafide\io\6!tx  for  value  without 

Bank,  105  U.  S.  2x7 ;  Case  v.  Citizens'  notice  of  the  by-law.    Driscoll  v.  West 

Bank,  zoo  U.  S.  446.  Bradley  etc.   Mfg.  Co.,   59  N.  Y.  96; 

S.  Case  V.  Citizens*  Bank,  100  U.  S.  Bullard   v.   National   Eagle  Bank,  18 

6;  Cecil   Nat.  Bank  v.  Watsontown  Wall.  (U.  S.)  589;  U.  S.  v.  Vaughan,3 

ank,  xo<  U.   S.   217;  Carroll  v,  Mul-  Binn.  (Pa.)  394. 

lanphy   Sav.  Bank,    8  Mo.   App.  247;  No  presumption  arises  in  favor  of  a 

Driscoll  V,  West  Bradley  etc.  Mfg*  Co.,  company    refusing    to    transfer   such 

59  N.  Y.  96;  New  Orleans  Bank  Assoc,  shares  by  reason  of  any  claim  of  which 

V.  Wiltz,  10  Fed.  Rep.  330;    Bryon  v.  such  holder  of  value  u  not  chargeable 

Carter,  22  La.  Ann.  98;  Smith  v,  Cres-  with  notice.   Bullard  v.  National  Eagle 

c«t  City   Live  Stock  etc.  Co.,  w  La.  Bank,  18  Wall.  (U.  S.)  589;  First  Nat. 

Ann.  1378;   Moore  v.    Bank  of  Com-  Bank  v,  Lanier,  11  Wall.  (U.  S.)  369; 

merce,   52  Mo.    379;    Union    Bank  v.  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo. 

Laird,   2  Wheat  (U.   S.)    390;    First  App.  249;    Driscoll  v.    West    Branlejr 

Nat.  Bank  v.  Lanier,  11   Wall.  (U.  S.)  etc.  Mfg.  Co.,  59  N.  Y.  96;  Massachu- 

369;  Willard  v.  National  Ea^le  Bank,  18  setts   Iron    Co.  v.    Hooper,    7   Cush. 

Wall.  (U.  S.)  598;  Bank  of  Attica  v.  (Mass.)    183;  Steamship  Dock  Co.  r. 

Mfg.  Bank,  20  N.  Y.  505;  Rosenback  w.  Heron,   52    Pa.    St    280;    Sargent  v. 

Bank,  53  Barb.  (N.  Y.)   495;    Massa-  Franklin  Insurance  Co.,  8  Pick.  (Mms.) 

chusetts  Iron  Co.  v.  Hooper,  7   Cush.  90. 

(Mass.)  183;  Sargent  v,  Franklin  Ins.  8.  Case  v.  Citizens'  Bank,  100  U.S. 

Co., 8  Pick.    (Mass.)    90;  Nesmith    v,  jl66;    Duncan   v.   Hinckley,  2    McN. 

Washington  Bank, 6  Pick.  (Mass.)  329;  h.  G.  30. 

Steamship  Dock  Co.  v.   Heron,  52   Pa.  4.  Pierson  v.  Bank  of  Washington,  3 

St  280;    Guyer    v.    Insurance    Co.,  3  Cranch  (C.  C.)  363. 

Pittsb.(Pa.)  41;  Bank  of  Holly  Springs  5.  In  re  Dunlop,  L.  R.,  21  Ch.  D. 

V.  Pinson,  58  Miss.  421.  583;  Bute  v,  Conyngham,  2  Russ.  275; 

But  where  the  face  of  the  certificate  Averal  v.  Wade,  Lloyd  &  G.  252. 
contains  a  statement  of   the    liability,  6.  Choteau  Spring  Co.  r.  Harris,  ao 
the  lien  of  the  corporation   was  held  to  Mo.  382 ;  Conant   v.  Seneca  Bank,  i 
be  good.    Vasdands  v.  Middlesex  Co.  Ohio  St  298 ;  Sabine  v.  Bank  of  Wood- 
Bank,  26  Conn.  144.  stock,  21  Vt  353 ;  St.  Louis  Perpetual 

A  power  given  by  charter  provision  Ins.  Co.  v,  Goodfeilow,  9  Mo.  149. 

to  pass  by-laws  for   the  regulation  ot  7.  West  Branch  Bank  t;.  Armstrong; 

transfer  of  stock    certificates  will  not  40  Pa.  St  278. 
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h.  Right  to  Sub-pledge  Stock.— Ordinarily  and  in  the  ab- 
sence of  any  agreement  or  assent  by  the  pledgor,  the  pledgee  has 
no  right  to  sul^pledge  the  thing  pledged,  and  such  a  use  of  it  is 
•  illegal.  But,  under  special  circumstances,  depending  somewhat 
upon  the  nature  of  the  pledge,  and  in  all  cases,  with  the  assent  of 
the  pledgor,  express  or  implied,  the  property  pledged  may  be 
used  by  the  pledgee  in  any  way  consistent  with  the  general 
ownership,  and  the  ultimate  rights  of  the  pledgor.^ 

Authority  to  sub-pledge  stock  may  be  inferred  from  the  circum- 
stance of  the  pledge  contract,  and  previous  transactions  between 
the  parties  may  be  brought  in  to  show  such  authority.*  It  seems 
to  be  a  general  custom  among  brokers  and  bankers  to  allow  pledg- 
ees of  stock  to  sub-pledge  it,  and  such  a  custom  is  valid.'  Such 
a  contract  of  sub-pledge,  of  course,  recognizes  the  right  of  the 
original  pledgor  to  get  back  his  stock  on  payment  of  the  debt  due, 
and  the  broker  must  be  prepared  to  return  it  at  his  peril.*  Of 
course  the  parties  may  always  agree  that  the  stock  may  be  sub- 
pledged  and  no  custom  will  be  allowed  to  vary  such  contract.* 

I.  Right  of  Pledgee  When  He  Is  a  Broker. — A  broker 

who,  on  deposit  of  a  certain  percentage  of  the  purchase  price,  ad- 
vances the  remainder,  buys  and  carries  on  that  margin  stock  for 
his  customer,*  holds,  unless  they  agree  otherwise  the  stock,  in 
pledge  for  his  advances.*    The  broker  acts  as  agent  for  the  cus- 

1.  Lawrence  v.  Maxwell,  53   N.  Y.  8.  Vanhorn  v,  Gilbough,  21  Am.  L. 

19.  RegM  N*  S.  171 ;  Canfield  v,  Minneap- 

That  is  a    pledgee  cannot  sell  stock  olis   etc.    Assoc,  14  Fed.   Rep.  801 ; 

without  an   express  power   to  do  so.  Goss   r.  Emerson,  23  N.  H.  38;  Jarvis 

Authority  to  **use,   transfer,  hypothe-  v,   Rogers,    15     Mass.  389;    Levy  v, 

cate,"  included'  power  to  sell.    Ogden  Loeb,  85  N.  Y.  370 ;  Stewart  v.  Drake, 

V.  Lathrop,  65  N.  Y.  158.  46  N.   Y.  449;  Frost  v.  Clarkson,  7 

So,   where,    without    authority    the  Cow.  (N.  Y.)  24;  Allen  v,  Dykers,  3 

pledgee  of  stock  sub- pledged  it  tor  his  Hill  (N.  Y.)-593;  Hubbell  v.  Drexel, 

own  debt,  he  was  held  liable  in  conver-  xx  Fed.  Rep.  115 ;  Price  v,  Grover,  40 

fiion  for  the  value  of  the  stock  at  the  Md.  102 ;  Donald  v.  Suckling,  L.  R.,  1 

time  of  conversion.    Fay  v.  Gray,  124  Q^  B.  385 ;  Langton  v.  Waite,  L,  R., 

Mass.  500.  6  £q.  165  ;  France  v,  Clark,  L.   R.,  22 

But  if  the  pledgee  simply  makes  an-  Ch.  D.  830;  Ex  parte  Sergeant,  17   L. 

other   a   trustee  to  hold  the   stock    to  R.,  17  Eq.  279. 

escape  liability  on  it,  or  to  keep  his  own  4.  Oregon   etc.   Co.   v.   Hilmers,  20 

credit  good  by  not  appearing  to  own  too  Fed.  Rep.  717. 

much  of  it,  it  was  not  a   conversion.  But  the  pledgee  cannot  recover  the 

Heath  v,  Griswold,   ^  Ved.  Rep.  573;  stock  from   the    sub-pledgee  without 

Day  V.  Holmes,  103  Mass.  306.  paying  the  debt  secured.    New  York 

S.  Lawrence  v.  Maxwell,   58   Barb.  etc.  R.  Co.  v,  Davies,  38  Hun  (N.  Y.) 

<N.  Y.)  511;  53  N.  Y.  19;  Chamber-  477. 

lain    V,  Greenleaf,  4  Abb.  N.  Cas.  (N.  5.  Stenton  f.  Jerome,  54  N.  Y.  480; 

Y.)  178;  Hope  V.  Lawrence,  i  Hun  (N.  Baker  v,  Drake,  66   N.  Y.  518;  Law- 

Y.)  317.  rence  v.  Maxwell,  53  N.  Y.  19;    Taus- 

Where  the  pledgee  gave  a  receipt  for  sig  v.   Hart,  58   N.   Y.  425 ;  Levy  v, 

stock,  reciting  that  he  held  it  as  coUat-  Loeb,  8$  N.  Y.  365 ;  Odgen  v,  Lathrop, 

eral,  and  that  he  could  sell  on  "one  65  N.  Y.  158;  Hubbell   v.  Drexell,  11 

d«y*8  notice,"  parol  evidence  could  not  Fed.  Rep.  115. 

be  introduced  to  show  an  agreement  6.    Baker  v.  Drake,  66  N.  Y.  <i8; 

that  he  could  sub-pledge.    Fay  v.  Gray,  Stenton  v.  Jerome,  54  N.  Y.  480;  Mc- 

124  Mass.  500.  Neil  v.  Tenth  Nat.  Bank,  55  Barb.  (N. 
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tomer  in  purchasing  the  stock ;  he  becomes  the  customer's  creditor 
by  advancing  money  on  the  purchase  price,  and  the  customers 
pledgee  by  holding  the  stock  for  his  advances.  While  it  is  true 
the  stock  is  never  actually  delivered  to  the  broker  by  the  cus- 
tomer, yet  the  effect  is  exactl/  and  in  essence  the  same.  The 
result  of  this  rule  is  that  the  broker  cannot  on  default  sell  the 
stock  for  his  advances  without  notifying  the  customer.* 

In  Massachusetts^  however,  it  is  held  this  relation  between  the 
broker  and  his  customer  to  be  merely  an  executory  contract  by 
which  the  broker  may,  upon  default  of  the  customer,  sell  without 
notice.* 

Y.)  59;  46  N.  Y.  335;  Lawrence  v,  advances  and  commissions  accruing  to 
Maxwell,  53  N.  Y.  19;  Horton  v,  Mor-  the  broker;  or,  6.  To  sell  such  shares 
gan,  19  N.  Y.  170;  Markham  v,  Jau-  upon  the  order  of  the  customer,  upon 
don,  41  N.  Y.  235;  Vaupell  v.  Wood«  payment  of  the  like  sum  to  him,  and 
ward,  2  Sandf.  Ch.  (N.  x  .)  143;  Brass  account  to  the  customer  for  the  pro- 
V,  Worth,  40  Barb.  (N.  Y.)  648;  Clarke  ceeds  of  such  sale.  Under  this  contract 
V.Meigs,  22  How.  Pr.  (N.  Y^  340;  the  customer  undertakes — i.  Topejra 
Gruman  v.  Srfiith,  81  N.  Y.  25;  Capron  margin  of  ten  per  cent,  on  the  current 
V,  Thompson,  86  N.  Y.  418;  Read  v.  market  value  of  the  shares ;  2.  To  keep 
Lambert,  10  Abb.  Pr.,  N.  S.  (N.  Y.)  eood  such  margin  according  to  the 
428;  Nourse  v.  Prime,  4  Johns.  Ch.  (N.  fluctuations  of  the  market;  3.  To  take 
Y.)  490;  Calb  V.  Owen,  90  N.  Y.  368;  the  shares  so  purchasjed  on  his  order, 
Morgan  v,  Jaudan,40  How.  Pr.  (N.  Y.)  whenever  required  by  the  broker,  and 
340;  De  Cordova  v.  Barnum,  (Su-  to  pajr  the  difference  between  the  per- 
preme  Ct.),  9N.  Y.  Supp.  237;  Thomp-  oentage  advanced  bj  him  and  the 
son  v.  Toland,  48  Cal.  99;  Wjnkoop  amount  paid  therefor  hj  the  broker.'' 
V.  Seal,  64  Pa.  St.  -jdi;  Diller  v.  Bru-  This  rule  cannot  be  applied,  how- 
baker,  52  Pa.  St.  4^;  Easer  v,  Linder-  ever,  to  dealings  in  cotton,  wheat,  etc., 
man, 71  Pa.  St.  76;  Gilpin  v.  Howell,  "on  a  marein,"  for  then  the  goods 
5  Pa.  St.  41;  Child  v.  Hugg,  41  Cal.  never  actuallj  come  into  the  possession 
519;  Worthington  v.  Tormey,  34  Md.  of  the  broker,  as, does  stock.  Corbctt 
182;  Hatch  V,  Douglas,  48  Conn.  116;  v.  Underwood,  83  111.  324. 
Baltimore  M.  Ins.  Co.  v,  Dalrymple,  1.  Mulsham  v.  Jaudon,  41  N.  Y.  235, 
25  Md.  269;  Maryland  F.  Ins.  Co.  v,  over-ruling.  Sterling  v.  Jaudon,  48 
Dalrymple,  25  Md.  242.  Barb.  (N.  Y.)459;  Schepeler  v.  Eisnier, 
In  Markham  v.  Jaudon,  41  N.  Y.  3  Daly  (N.  Y.)  11;  Hanks  v.  Drake, 94 
235,  the  court  by  Hunt,  C.  J.,  said :  Barb.  (N.  Y.)  186. 
**  Under  such  a  contract  the  broker  8.  Covell  v.  Loud,  135  Mass.  41. 
undertakes  and  agrees — x.  At  once  to  In  Covell  v.  Loud,  135  Mass.  41,  the 
buy  for  the  customer  the  stock  indi-  court  by  Devens,*  J.,  said:  **The  reU- 
cated;  2.  To  advance  ail  the  money  tion  of  the  parties  existed  by  force 
required  for  the  purchase,  beyond  the  of  a  mutual  and  dependent  contract, 
ten  per  cent,  furnished  by  customer ;  by  which  the  defendant  agreed 
3.  To  carry  or  hold  such  »ocks  for  the  to  purchase,  .and  hold  or  convej 
benefit  of  the  customer  so  long  as  the  for  the  plaintiff,  a  certain  number  of 
margin  of  ten  per  cent,  is  left  good,  or  shares  of  stock,  the  plaintiff  paying  a  * 
until  notice  is  given  by  either  party  certain  sum  of  money  at  the  time,  and 
that  the  transaction  must  be  closed —  agreeing  to  pay  interest  on  the  sums  td- 
an  appreciation  in  the  value  of  the  vanced  by  the  defendant,  and,  in  case 
stocks  is  the  gain  of  the  customer,  and  the  stock  depreciated,  to  make  what  is 
not  of  the  broker ;  4.  At  all  times  to.  termed  "a  margin**  of  ten  dollars  per 
have  in  his  name  or  under  his  pontrol,  share  in  the  cost  of  the  market  price  of 
ready  for  delivery,  the  shares  pur-  the  stock,  as  that  might  change  from 
chased,  or  an  equal  amount  of  other  time  to  time.  When  the  plaintiff  failed 
shares  of  the  same  stock;  5.  To  deliver  to  perform  his  part  of  the  contract,  b/ 
such  shares  to  the  customer  when  re-  making  the  necessary  advances  upon 
quired  by  him,  upon  the  receipt  of  the  demand,  the  stock  having  rapidly  de- 
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j.  Duty  to  Return  Stock. — A  broker  carrying  stock  on  a 
margin  is  not  bound  to  keep  in  his  ^possession  the  identical  stock 
purchased  and  held  in  pledge,  but  fulfills  his  dutv  if  he  keeps  in 
possession  and  ready  for  delivery  to  his  principal  on  demand,  an 
amount  of  stock  equal  to  that  purchased  by  him.^  So  if  a  pledgee 
rightfully  transfers  pledged  stock,  which  is  without  "ear-marks," 
into  his  own  name  on  the  books  of  the  corporation,  having  shares 
of  his  own  in  the  same  corporation,  and  indiscriminately  sells 
shares  but  always  keeping  enough  to  give  back  the  number 
pledged,  he  is  not  guilty  of  conversion  *  The  reason  that  stock 
differs  from  ordinary  chattels  in  this  respect,  is  that  one  share  of 
the  same  kind  of  stock  is  of  exactly  of  the  same  value  as  any 
other,  and,  therefore,  it  can  make  no  difference  to  the  pledgor  that 
the  identical  shares  are  not  returned  as  long  as  he  gets  those  of 
the  same  value.'  But  the  pledgee  must  always  have  on  hand  or 
under  his  immediate  control,  stock  of  the  same  kind  to  return ; 
and  the  burden  is  on  him  to  show  that  he  has  so  kept  the  stock.^ 

2b  After  Defitnlt — a.  In  General. — The  remedies  of  a  pledgee  of 
stock  after  default  by  the  pledgor  in  paying  the  debt  secured,  are 
substantially  the  same  as  those  of  a  pledgee  of  corporeal  property, 
especially  as  to  his  remedy  by  suit  on  the  debt  secured.  In  re- 
gard, however,  to  his  more  common  remedy  by  sale  of  the  collat- 
eral stock,  a  body  of  cases  has  accumulated,  making  it  necessary 
to  start  again  here,  "  recourse  to  security  "  in  pledges  of  stock. 

b.  Sale  of  Stock  at  Common  Law. — ^The  pledgee  of  stock 

predated  In  ralue,  he  has  no  ground  of  St  409;  Gilpin  v.  Howell,  5  Pa.  St  41; 
complaint  that  the  defendants  ceased  to  Boylan  v,  Huguet,8  Nev.  34c ;  Worth- 
hold  and  carry  it  for  him,  and  there-  ington  v.  To/mey,  34  Md.  182  ;  Fay  v. 
fore  disposed  of  it."  Gray,    124    Mass.    500;     Hubbell    v. 

Nor  can  the  broker  be  liable  for  con-  Drcxcl,  11   Fed.  Rep.  115;  Berlin  v. 

Tersion  in  selling  stock  without  notice,  Eddy,  ^  Mo.  426. 

for  the  customer  has  no  right  to  posses-  But  tne  stock  must  be  of  exactly  the 

sion  until  payment      Wood  v.  Hayes,  same  kind      Wilson  v.  Little,  2  N.  Y. 

15  Gray  (Mass.)  375.  443* 

1.  Horton  v.  Morgan,  19  N.  Y.  170;  So  if  he  sell  all  th^  stock  held  in  his 

Gruman  v.  Smith,  81  N.  Y.  25 ;  Allen  own  name,  but  has  under  his  absolute 

V.  Dykers,  3  Hill  (N.  Y.)  593;   Levy  control  others,  it  is  enough.    Le  Croy 

V.  Loeb,  85  N.  Y.  370;   Hardy  v,  Jau-  v,  Eastman,  10  Mod.  499. 

don,  I  Root  (N.  Y.)  261 ;    Stewart  v,  ».  Hawley   t  .  Brumagim,  33    Cal. 

Drake,  46  N.  Y.  449;  Taussig  v.  Hart,  394;  Atkins  v.  Gamble,  42  Cal.  86. 

58  N.  Y.  42s  ;  Sahers  v.  Genin,7  Abb.  4.  Allen  v.  Dykers,  3  Hill   (N.   Y.) 

Pr.  (N.  Y.)  193;  Genin  v.  Isaacson,  6  593;  Chamberlain  r.  Greenlcaf,  4  Abb. 

N.  Y.  Leg.  Obs.  213;    Chamberlain  v.  N.  Cas.  (N.  Y.)  178;  Hardy  v.  jaudon, 

GreenleaC  4  Abb.  N.  Cas.  (N.  Y.)  178;  i  Robt  (N.  Y.)   261 ;  Taussig  v.  Hart, 

Worthington  r.  Tormey,  34  Md.  182 ;  58  N.  Y.  425;  Horton  v,  Morgan,  19  N. 

Hubbell  V.  Drexel,  21  Am.  L.  Reg.,  N.  Y.  170;  Nourse  v.  Prime,  4  Tohns.  Ch. 

S.  45a;    Thompson  v.  Toland,  48   Cal.  (N.  Y.)  490;  7  Johns.  Ch.  (N.  Y.)  69. 

99;  Haywood  v.  Rogers,  62  Cal.  348.  So  if  the  pledgee  sells  the  stock  be- 

The  same  rule  holds  as  to  negotia-  fore  the  debt  is  due  and  afterwards 

ble  bonds.    Stuaft  v.  Bfgler,  98  Pa.  St.  purchases  other    stock  of    the  same 

80.  kind  to  return,  this  is  a  conversion. 


%.  Allen  V.  Dykert,  3  Hill  (N.  Y.)  Dykers  v,  Allen,  7  Hill  (N.  Y.j^  lj7; 
593 ;  Nounie  v.  Prime,  7  Johns.  Ch.  contra^  Thompson  v.  Toland,  48  Ctl. 
(N.  Y.)  490;    Neiler  v,  Kelly,  69  Pa.    99. 
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on  the  default  of  the  pledgor  in  payment  of  his  debt  cannot,  in 
the  absence  of  agreement  to  that  effect,  appropriate  the  stock  to 
his  own  use  without  foreclosing  by  some  process  the  pledgors 
right  to  redeem.* 

At  common  law  the  pledgee  of  stock  or  corporate  negotiable 
bonds  has  the  right  on  default  after  demanding  payment  of  the 
debt  secured  and  giving  the  pledgor  notice  of  the  time  and  place 
of  sale,  to  sell  the  stock  or  bonds  at  public  auction,*  for  such  se- 
curities having  a  market  value  it  is  presumed  that  it  was  the  in- 
tention of  the  parties  in  making  the  pledge,  that  the  collateral 
should   be  sold   on   default.^    After  such  a  sale,  of  course,  the 

1.  Conjngham's  Appeal,  57  Pa.  St.  143 ;  Cortelyow  v.  Lansing,  a  Cat  Cai. 

474;  Sitgreaves  v.  Farmers*  etc.  Bank,  (N.  Y.)  200;  Brown  v.  Ward,  3  Ducr 

49  Pa.  St  359;  Davis  r.  Funk,  39  Pa.  (N.  Y.)  660;    Nabring    v.   Bank   of 

St.  243;  Diller  v,  Brubaker,  52  Pa.  St.  Mobile,  58  Ala.  204 ;  Stevens  v.  Hurl- 

498.  but   Bank,   31    Conn.   146;    E*  farU 

An  offer  to  pledge  stock,  "or  If  after  Fisher,  20   S.  Car.   179 ;    Fletcher  v. 

holding  the  stock  awhile  I  have  no  ob-  Dickinson,  7  Allen  (Mass.)  23 ;  Stokes 

jection  to  their  keeping  the  stock,"  v.  Frazier,  72  111.  42S ;  Denton  v.  Jack- 

and  a  note  and  receipt  for  stock  as  col-  son,  106  111.  433;  but  see  Jolietlroa 

lateral  security,  dated  twentj-one  dajs  Co.  v,  Scioto    etc.   Co.,  82   lU.  548; 

later,   without  such  stipulation,  give  Water  Power  Co.  v.   Brown,  23  Kan. 

the  pledgee  no  title  to  the  stock  other  676 ;   Indiana  etc.   R.  Co.  v.  McKer- 

than  as  security,  although  eight  years  nan,  24  tnd.  62 ;   Alexandria   etc  R. 

elapse  without  payment  after  the  ma-  Co.  v.   Burke,  22    Gratt.  (Va.)  354; 

turity  of  the  note.   Diller  v.  Brubaker,  Morris  Canal  etc.  v,  Lewis,  12  N.  J. 

52  Pa.  St.  498.  Eq.  323 ;  Franc  v.  Clark,  L.  IL,  22  On. 

Where  pledgee  asks  that  he  be  de-  G.  830. 

clared  the  owner  of  bonds  payable  to  After  a  proper  demand  and  notice 

bearer,  and  the  title  to  which  vests  by  of  sale  the  pledgor  cannot,  though  the 

delivery,  the  pledgor  is  a  necessary  stock  will  be    sacrificed,   prevent  its 

party,  for  he  has  the  right  to  redeem  sale.     Rasch  v.  Creditors,  i   La.  Aoo. 

and  has  an  interest  in  the^surplus  over  31*. 

the  debt  secured.     Newcombe  v.  Chi-  Even  If  the  pledgor  becomes  bank- 

cago  etc.  R.  Co.  (Supreme  Ct),  8  N.Y.  rupt  the  pledgee   has  a   right   to  sell 

Supp.  366.  under  the  Bankrupt  Act.     In  re  Grin- 

Nor  can  the  pledgee  for  the  pur-  nell,  9  Nat.  Bankr.  Reg.  29;  Jerome  v, 

pose  of  so  getting  the  absolute  title  McCarter,  94  U.  S.  734. 

after  default,  compel  the  corporation  When  the  pledgee  allowed  the  cofi- 

to  transfer  the  stock  to   him  on  its  signee  in  bankruptcy  to  put  an  estimated 

books.    Indiana  etc.  R.  Co.  v.  McKer-  value  on  the  securities  as  if  sold,  it  is 

nan,  24  Ind.  62.  not    conclusive   evidence   of    a  sale. 

But  where  the    pledgor    gave   the  Globe  Nat  Bank  v.  Ingalls,  130  Mass.  & 

pledgee  power  to  sell  pledged  stock  Though  State  courts  will  not  penn(^ 

on  default  and  after  default  had  the  a  creditor  to  share  in  the  assets  of  an 

stock  transferred  on  the  books  of  the  Insolvent  debtor  corporation,  still  the 

corporation  to  the  pledgee,  who  then  creditor  has  the    right    to  sell  bonds 

canceled    the   evidence  of    indebted-  pledged  for  the  debt.      Union  Cattle 

ness,  it  was    considered  an  absolute  Co.  v.    International    Trust  Co.,  149 

transfer.    Small  v.  Saloy,  42  La.  Ann.»  Mass.  492. 

7  S9.  Rep.  450.  S.  Morris  Canal  etc.  Co.  v.  Lewis,  is 

8.  See  supra^  this  title.  Rights^  ete.^  of  N.  T.  Eq.  323. 

Pledget  of  Corporeal  Property  After  A    number    of     persons    associated 

Default.  themselves  together  to  purchase  of  a 

Canfield  i/.  Minneapolis  etc.  Assoc,  corporation  a  large  parcel  of  flats.    As 

14      Fed.    Rep.    801 ;     Wallace     v,  part  of  the  consideration,  the  flats  were 

Berdell,  24  Hun  (N.  Y.)  379;  Vaupell  to  be  filled  by  the  corporation  within 

V.  Woodward,  2  Sandf.  Ch.  (N.  Y.)  seven  months.     The  conveyance  was 
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pledgor's  right  to  redeem  is  gone.^  On  such  a  sale  the  interest 
of  the  pledgor  should  be  taken  into  consideration  as  well  as  that 
of  the  pledgee,  and  every  reasonable  effort  should  be  made  to  ob- 
tain the  best  price  for  the  securities  sold.*  And  the  pledgee 
should  sell  no  more  of  the  securities  than  are  necessary  to  pay  his 
debt,  for,  by  doing  so,  he  will  be  responsible  to  the  debtor 
therefor.*  ' 

The  purchaser  bona  fide  and  for  value,  at  a  sale  of  stock,  gets 
the  title  thereto  whether  the  sale  was  authorized  or  not.^ 

made  to  tniBtees  of  the  associates;  and  But  he  need  not  divide  the  number 

the  interests  of  the  latter  were  divided  of  shares  covered  bv  one  certificate  into 

into  shares,  and  the  trustees  issued  to  lots  to  get  better  prices.     Newsome  v. 

each  associate  a  certificate  of  the  num-  Davis,  133  Mass.  343. 

ber  of  shares  belonging  to  him.    Each  S.  Fitzgerald  t^  Blocker,  33  Ark.  74a. 

associate  paid   to    the  corporation    in  4.  Talty  v,  Freedman's  Sav.  etc.  Co., 

money   ten  per  cent  of  his  proportion  93  U.  S.  331;  Little  v.  Barker,  Hoflfm. 

of   the  entire  con  {deration,  and    ex-  Ch.(N.Y.)  487;  Wood's  Appeal,  93  Pa. 

ecuted  to  the  corporation  his  personal  St.379;  Con^n^ham'sAppeal,  57Pa.St. 

bond  for  the  payment  of  the  remaining  474;  Prall  v.  Tilt,  37  N.  J.  £q.  393. 

ninety    per    cent,   of   his    proportion,  Bift  if  he  has  knowledge  of  a  defect 

payable  one  half  in  two  years  and  one-  in  the  sale  he  gets  no  title  against  the 

naif  in  three  years,  with  interest  semi-  pledgor.     Weston  v.  Bear   River  etc. 

annually,  and  transferred  to    the  cor-  Min.  Co.,  5  Cal.  186;  6  Cal.  435. 

poration    his  certificate  of  shares,  as  The  fact  that  the  power  of  attorney 

collateral  security  for  the  payment  of  attached  to  the  certificate  does  not  cor- 

the  bond.    The  bond  also  contained  a  respond   to  the  rules  of  the  stock  ez- 

clause,  by  which  it  was  agreed  that  the  chanee  does  not  afiect  purchaser's  title. 

whole  or  any  part  of  it  might  be  paid,  Smith  t/.Slavin  (Supreme  Ct.),9  N.  Y. 

when  interest  was  payable,  and   that  Supp.  106. 

when  paid  either  by  advance  payments,  When  the  pledge  is  stock  of  an  asso- 
or  by  the  regular  payment  of  install-  cfation,  having  no  other  corporate  prop- 
ments,  the  shares  pledged  should  be  erty  than  real  estate,  held  that  the  pur- 
released.  By  the  terms  of  the  transfer,  chaser  at  the  sale,  who  had  succeeded 
the  corporation  was  authorized  to  re-  to  all  the  rights  of  the  original  pledgor, 
ceive  any  dividends  which  might  be  could  recover  the  land  by  a  suit  in 
made  by  the  trustees,  and,  on  payment  equity,  on  reimbursing  the  grantees, 
of  the  bond  **  by  said  dividends  or  who  obtained  their  title  with  notice  of 
otherwise,"  the  certificate  was  to  be  his  rights  and  equities,  the  amount  they 
reassigned  to  the  owner.  are  actually  out  of  pocket. 

Heli^  on   a   bill   in  equity,    that  the  To  arrive  at  such  sum,   an   account 

corporation,  taking  one  of  these  cer-  must  be  had  of  rents,  profits  and  income 

tificates  as  collateral  security  for  the  received    by    such  grantees    while  in 

payment  of  a  bond,  was  not  obliged  to  possession  of  the  real  estate.     Canfield 

hold  it  until  paid  by  dividends  arising  v,  Minneapolis  etc.  Assoc,  14  Fed.  Rep. 

from  the  proceeds  'of  the  sale  of  the  801. 

land,  but  was  entitled,  upon  default  in  Bonds  pledged    as  collateral    for    a 

payment  of  the  bond,  to  foreclose  the  loan,  were  sold  for  default  on   the  floor 

pledge  by  a  sale  of  the  certificate.  Mer-  of  the  stock  exchange,  the  terms  -of  sale 

chants'   Nat.   Bank  v.  Thompson,   133  being   cash    on     immediate     delivery. 

Mass.  483.  Some  of  the  bonds  were  delivered   at 

1.  Haywood  v.  Eliot  National  Bank,  once  and  paid  for.     A  day's  delay  en- 

96  U.  S.  611.  sued  in  delivering  the  rest,  and  before 

'S.  Schouler's  Bailm.  &  Carriers  (sd  delivery  the   buyer   was  notified   that 

ed.)  336.     See  Newsome  v.  Davis,  133  they  did  not  belong    to    the  pledgor. 

Masf .  343.  Held^  that  the  buyer's  rights  .were  not 

So  where  several  sets  of  securities  afiected  by  the  notice,  and  a  decision  to 

were  given  for  several  debts  they  should  the  contrary  made  by  the  committee  of 

be  sold  separately.    Mahoney  v.  Caper-  the  exchange  to  whom  disputed  ques- 

ton,  15  Cal.  313.  tions  are  referred  did  not  afiect  the 
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(i)  Demand  and  Notice. — The  rules  for  demand  and  notice  are 
the  same  as  those  governing  the  sale  of  corporeal  property '}  but 
such  demand  and  notice  are  absolutely  necessary,  and  must  be 
made  in  good  faith.*  The  notice  to  redeem  must  give  a  reasona- 
ble time  in  which  to  pay  the  debt.* 

(2)  Public  Sale. — It  is  absolutely  necessary  also  that  in  absence 

case.     Morris  v.    Grant,  34  Hun   (N.  stipulated    in     the    contract    or    tlM 

Y.)  377.  pledgees  would  proceed  to  sell  and  con- 

In  an  illegal  sale  of  pledged  bonds,  vert  the  stock  into  money,  and  applj 

where  the  purchaser  took  in  good  faith,  the  proceeds  to  reimburse  themselves 

the  debt  secured  was  held  to  pass  with  for  the  moneys  advanced,  with  the  in- 

the    bonds  so  that  a  subsequent  pur-  terest     and     commissions.      Brass    v, 

chaser    of   the  pledgee's  claim    could  Worth,  40  Barb.  (N.  Y.)  648. 

neither    enforce  the  debt  nor  get  back  Where  the  pledgor  has  himself  pat 

the  security.     Whitney    r.    Peay,    24  it  out  of  the  power  of  the  pledgee  to 

Ark!  22.                          '  give  him   notice  as  a  corporation  bj 

1.  See  supra^  this  title,  Rights.  Lia-  closing  its  office,  ceasing  to  do  business, 

iilities  and  Remedies  of  Pledgee  of  the  pledgee  is  released  from  the  obligs- 

Corporeal    Property    After  Default;  tion  to  give  notice.    City  Bank  v,  Btb- 

France  v.  Clark,  22  Ch.  Dlv.  830.  cock,  i  Holmes  (,U.  S.)  x8x. 

S.  Lewis  V.  Graham,  4  Abb.  Pf.  (N.  Kotloe  of  Time  and  Placa  of  Bala.— A 

Y.)  X06;  Genet  v.  Howland,  45   Barb,  custom    among  brokers   to    sell  stock 

(N.  Y.)   560;    Odgen  t^   Lathrop,  65  without  notice  was  held  invalid. 

N.  Y.    158;    Little  V.  Barker,  Hoffm.  Wheeler    v.   Newbould,    16    N.   Y. 

Ch.  (N.  V.)  487;  Strong  v.  National  392;  Lawrence  v.  Maxwell,  J3  N.  Y. 

Banking  Assoc,  42    N.  Y.  718;    Sit-  xg;  Markham  v.  Jaudon,  41  N.  Y.  235. 


greaves  V.  Farmers'  Bank,   49  Pa.   St.  C^^n/ra,  Covell  v.  Loud,  135   Mass.  41; 

359;    Stokes  V.  Frazier,  72  111.  428;  Mc-  Worthington  v.  Tormey,  34  Md.  182. 

Neil  V.  Tenth  Nat.  Bank,  55  Barb.  (N.  See     supra,    this    title,    RigkU  of 

Y.)  59;  Stenton  v.  Jerome,  54  N.  Y.  Pledgee  When  He  is  a  Broher. 

iio;  Hinckley  V.  Smith,  51    N.   Y.   25;  The  parties  may  waive  the  right  to 

lameron  v.  Durkheim,  55  N.    Y.  425;  notice  by   express  agreement.    Tajrlor 

Child  V.  Hugg,  41  Cal.   519;   Conyng-  v,  Ketchum,  5  Robt  (N.  Y.)  507. 

ham*s  Appeah,  57  Pa.  St.  474;  Fletcher  If  the  pledgor  cannot  be  found  to 

V,  Dickinson,  7  Allen  (Mass.)   23;  Van  give  such  demand    and   notice,  tl^ere 

Horn  V.  Gilbdugh,    10  W.  N.  C.   (Pa.)  can  be  no  sale  except  a  judicial  one. 

347:  Morris  Canal  etc.  Co.  v,  Lewis,  Strong    v.      National      etc.    Banking 

12  N.  I.  Eq.  323;  Steams  v.  Marsh,  4  Assoc.,  45  N.  Y.  718. 

Den.  (N.  Y.)  227;  Brown  v.  Ward,  9  Notice  that  unless  the  debt  Was  paid 

How.  Pr.  (N.Y.)  497;  Patchin  V.Pierce,  the  stock  would  be  **used,"  is  notsuf- 

13  Wend.  (N.  Y.)  61;  Hvattv.  Argen-  ficient  notice.    Genet  v.  Howland,  45 
ti,  3  Cal.  151.                    '  Barb.  (N.  Y.)  560. 

Daxnaadand  Kotloa  to  Badeam. — The  S.    Genet  v.  Howland,  45  Barb.  (N. 

pledgee  must  give  notice  to  the  pledgor  Y.)  560. 

to  redeem  when   the  exigency,   which  Length   of    Kotloo. — Notice    of  sale 

gives  the  right  to  sell,   has  occurred,  given  seven  days  before  the  sale  was 

National  Bank  v.  Baker,  z  28  111.  533.  sufficient.      Maryland   F.   Ins.  Co.  t. 

Where    the   pledgee    wrote   several  Dalrymple,   25   Md.  247.     So  of  five 

times  to  the  pledgor  after  default  ask-  days.    Vose  v.  Florida  R.  Co.,  50  N. 

ing  him  to  pay  the  debt  secured,  it  was  Y.  369;  and  also  two  days.    Bryan  v. 

held  to  be  a  good  demand,  although  that  Baldwin,  7  Lans.  (N.  Y.)  174;  Steward 

word  was  not  used  in  the  correspond-  v,  Drake,  46  N.  Y.  449;  Willoughby  v. 

ence.     Carson   v,    Iowa   etc.  Co.,   80  Comstock,  3  Hill  (N.  V.)  389. 

Iowa  638.  One  day's  notice  to  **put  up  margin" 

The     notice     to    be    given    by    the  too    short,  and  sale  voided.     Colt  v. 

pledgees    on  the    falling  of  stocks,  so  Owens,  90  N.  Y.  ^68.     Conirat  MilU- 

that  the  collaterals  did  not  amount  to  ken  v.  Dehon,  37  N.  Y.  364. 

the  margin  stipulated,     as  not  a  notice  So  where  notice  of  less  than  a  day 

to  redeem,  but  a  notice  to  make  the  se-  was  given  it  was  too  short.    Butkett  Vi 

curity  deposited  equal  to  the  margin  Taylor,  86  N.  Y.  61& 
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of  agreement  to  the  contrary,  the  sale  should  be  public,^  but  the 
sale  of  the  securities  on  the  floor  of  the  stock  exchange  or  brok- 
er's board  has  been  upheld  in  some  States,*  though  it  is  essen- 
tially a  private  sale,  the  public  not  having  access  thereto,  and  such 
a  sale  without  express  authority  is  not  countenanced.*  Where, 
however,  the  sale  was  held  at  the  stock  exchange  and  the  pledgor 
fails  to  object  within  a  reasonable  time,  he  is  said  to  be  estopped 
by  his  silence  from  afterwards  objecting.* 

(3)  Purchase  by  Pledgee. — The  pledgee  has  no  right  to  purchase 
the  stock  sold  on  default,  and  if  he  does  so  the  pledgor  has-  his 
election  to  treat  it  as  a  conversion*  ^nd  sue  for  damages  or  as  a 
nullity,  in  which  case  the  pledgee  still  holds  the  stock  subject  to 
redemption,*  or  to  ratify  the  sale  if  it  is  a  good  one.^ 

It  seems  that  the  pledgee  himself  may  purchase  at  a  judicial 
sale,  for  then  the  sale  is  under  the  control  of  an  officer  of  the 
court,*  and  when  stock  is  sold  "under  the  rule,"  in  the  stock  ex- 
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1.  Baltimore  M.  Ins.  Co.  v.  Dalrvm-  Assoc,  14  Fed.  Rep.  801;  Bryan    v. 

le,  35   Md.   269;  Rankin  v,  McCul-  Baldwin,  53  N.Y.  233;' Mottt;.  Havana 

ough,  13  Barb.  (N.  Y.)  103.  Bank,  22  Hun  (N.  Y.)  354;  Duden  v. 

a.  Maryland   F.   Ins.    Co.    v,    Dai-  Waitzfelder,    16    Hun    (N.    Y.)   337; 

rvmple,   35   Md.  342 ;    Ravenstock   v.  Wright  v,  Ross,  ,36  Cal.  414 ;  Pickering 

Torney, 32 Md.  169;  Ciieever  V.Meyer,  f.  Demeritt,  100  Mass.  416;  Brysoni'. 

52  Vt  75.  Ryner,  35  Md.  424 ;  Hestonville  R.  Co. 

S.  Brown  V.  Ward,  3  Duer  (N.  Y.)  v.    Shields,     3     Brews.     (Pa.)     257; 

660;    Markham  v.  Jaudon,  41   N.  Y.  Richardson  v,   Mann,    30'  La.     Ann. 

335;  Dykers  V.  Allen,  7  Hill  (N.  Y.)  1060;  Star  F.  Ins.  Co.  v.   Palmer,  41 

497;  Rankin  v.  McCulldugh,  12  Barb.  N.  Y.  Super.  Ct.  267;  Middlesex  Bank 

(N.  Y.)    103;    Brass    v.    Worth,   40  v.  Minot,  4  Met.(Mass.)   325;   Chicago 

Barb.  (N.   Y.)   648;  Castello  v.  City  Art  Well   Co.  v.  Corey,    60    111.    73. 

Bank,  i  N.  Y.  Leg.  Obs.  25.    But  see  See  cases  in  preceding  note. 

Schepeler  v,  Eisner,  3  Daly  (N.  Y.)  11.  7.  Carroll  v.  Mullauphy  Sav.   Bank, 

4.  Willoughby  v,  Comstock,  3  Hill  8  Mo.  App.  249,  and  cases  in  preceding 
(N.  Y.)  389.  notes. 

The  burden  of  proof  to  show  that  the  Such  a'  purchase  by  the  pledgee  at  a 

place  and  manner  of  sale  was  improper  prirate  sale  without  notice,  does  not 

is    on    the    pledgor.       Schepeler    v.  affect  in  any  way  the  relationship  be- 

Eisner,  3  Daly  (N.  Y.)  11.  tween  pledgor  and  pledgee.      Stiarpe 

If    he    does   not    object    within    a  v.  Nat.  Bank,  87  Ala.  644. 

reasonable  time,  he  is  presumed  to  be  8.  Newport    etc.     Bridge     Co.     v, 

satisfied.     Vanhorne  v.   Gilbough,  xo  Douglass,  12  Bush  (Ky.)  673. 

W.  N.  C.  (Pa.)  347;  Kelsey  r.  Bank  of  On  the  same  principle,  where  the 

Crawford  Co.,  69  Pa.  St.  426.  pledged  stock  was  sold  under  garnish- 

5.  Canfield  v.  Minneapolis  etc.  ee  proceedings  and  the  pledgee  pur- 
Assoc,  14  Fed.  Rep.  801;  Marye  v.  chased  at  the  sale,  it  was  held  a  valid 
Strause,  5  Fed.  Rep.  483 ;  Killian  v.  sale.  Harrell  v.  Mexico  Cattle  Co.,  73 
Hoffman,  6  111.  App.  200;  Maryland  F.  Tex.  612. 

Ins.   Co.  V.  Dalrymple,  25   Md.  342;  Where  bonds,  part  of  an  issue,  all 

Bank  of   Old  Dominion  v,  Dubuque  of  which  are  secured  by  a  fund  to   be 

etc.  R.  Co.,  8  Iowa  277 ;    Middlesex  realized  by  a  public  safe  of  real  estate 

Bank  v.  Minot,  4  Met.    (Mass.)  335;  upon  public  notice  by  a  trustee  for  the 

Carroll  v.   Mullanphy  Sav.    Bank,  8  bondholders   and  grantors   in  a  trust 

Mo.  App.   349 ;    Stokes  v.  Frazier,  73  deed,  are  pledged,  the  pledgee  owes  no 

111.  428 ;   Brookman   v.  Rothschild,  3  duty  to  the  pledgor  of  bidding  at  the 

Sim.  155;   Baltimore  M.  Ins.  Co.   v.  sale  of  the  land,  and  may  lawfully  bid 

Dalrymple,  35    Md.  269;   Bryson    v.  and  become  a  purchaser  of  the  land 

Rayner,  25  Md.  424.  himself.    Easton  v.  German-American 

0.  Canfield    v,    Minneapolis      etc.  Bank,  24  Fed.  Rep.  523. 
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change,  the  transaction  being  between  members,  the  pledgees  may 
purchase.* 

(4)  Waiver  of  Irregularities, — If  the  pledgor  does  not,  within 
a  reasonable  time  after  the  sale,  tender  the  amount  of  the  debt 
and  offer  to  redeem,  or  does  some  affirmative  act,  acquiescing  in 
the  sale,  he  will  be  considered  to  have  yraived  his  rights.* 

(5)  Effect  of  Illegal  Sale. — When  the  pledgee  has  sold  the 
stock  given  as  collateral,  without  proper  demand  and  notice, 
or  in  any  other  way  has  made  an  illegal  sale,*  the  pledgor,  by 
tender  of  the  debt  due,*  and  offer  to  redeem  within  a  reasonable 


1.  Q^iincj  V,  White,  63  N.  Y.  370. 

8.  See  infra^  this  tille,  Redemption. 
Hayward  v,  Eliot  Nat.  Bank,  96  U.  S. 
6x1;  Colket  V.  Elli»,  xo  Phila.  (Pa.)  375. 

What  is  a  reasonable  time  under  the 
circumstances,  is  a  question  for  the 
jury.  Sevan  v.  Cullen,  7  Pa.  St.  aSx ; 
Porter  v.  Patterson,  15  Pa.  St.  229. 

The  value  of  stock  varies  so  rapidly 
and  so  much  in  a  short  time  that  a 
delay  not  unreasonable  in  asserting  one's 
rights  to  other  kinds  of  property  would 
be  unreasonable  here.  So  a  delay  of 
four  months  was  held  to  be  unreason- 
able.    Colket  V.  Ellis,  10  Phila.  (Pa.) 

375- 
Plaintiff  pledged  bonds  to  defendant 

as  collateral.  There  was  a  default,  and 
defendant  had  the  bonds  put  up  for 
sale  and  bought  them  himself.  Then 
plaintiff  indorsed  them  so  that  defend- 
ant could  sell  them.  Two  years 
afterwards,  the  bonds  having  risen  in 
value,  plaintiff  brought  a  suit  in  equity 
to  recover  the  increased  value.  Held^ 
that  the  suit  could  not  be  maintained. 
Lacombe  v,  Forstall,  X33  U.  S.  562. 

WalTer  by  Delay. — Where  a  pledgee 
delayed  making  his  demand  eleven 
years,  he  was  held  to  have  waived  his 
right.  Waterman  v.  Brown,  31  Pa.  St. 
161.  So  a  delay  of  seven  years.  Adams 
V.  Sturges,  55  111.  468.  And  of  nine- 
teen years.  Robert  v,  Sykes,  30  Barb. 
(N.  Y.)  173. 

Bonds  of  a  corporation,   payable  to 


person  who  made  the  purchase, 
although  there  was  no  evidence  as  to 
the  actual  manner  of  sale.  Martin  r. 
Somerville  Water  Power  Co.,  27  How. 
Pr.  (N.  Y.)  i6x. 

WftlTer  by  AoqnlMCcnoo. — ^The  accept- 
ance by  the  pledgor  of  the.  surplus 
proceeds  of  the  sale,  claimed  to  have 
been  made  with  pledgor's  consent, rat- 
ifies the  action  of  the  pledgee  in  sell- 
ing.    Hamilton  v.  State  Bank,  22  Iowa 

300- 

But  where  the  sale  was  made  illegal- 
ly by  the  pledgee,  relying  on  his  sup- 
posed rights  under  the  contract  of 
pledge,  acceptance  of  the  surplus  bj 
the  pledgor  is  not  acquiescence.  Fitz- 
gerald r.  Blocker,  32  Ark.  742. 

A  sale  of  pledged  stock  will  not  be 
set  aside  where  there  was  no  fraud, 
and  where  the  pledgor  accepted  a 
check  for  the  balance  due  him  and  de- 
layed four  years  to  proceed  to  attack 
the  sale.  McDowell  t*.  Chicago  Steel 
Works,  22  111.  App.  405. 

So  a  voluntary  payment  of  a  defi- 
ciency on  the  debt  secured,  caused  bj 
the  collateral  selling  at  a  low  figure, 
is  a  ratification,  but  not  if  made  by  the 
pledgor  in  order  to  secure  outside  ad- 
vantages. Stenton  v.  Jerome,  54  N.Y. 
480. 

It  is  an  acquiescence  by  the  pl^gor 
if  he  brings  an  action  for  money  had 
and  received  against  the  pledgee. 
Hancock    v,    Franklin    Ins.  Co.,  114 


holder,  are  presumed  to  belong  to  the  Mass.  155.    So  if  the  pledgor  approves 

person  in  possession  thereof.     Where  an  account  and  promises  to  make  good 

such    bonds  had    been  converted   by  a  deficiency,  it  is  a  wavier.    Child  v, 

the  pledgor  before  pleading  them,  and  Huge,  41  Cal.  519. 

the    pledgee  was    innocent,   and  the  3.  Where   the    pledgee  sold  stock 

amount  of  the  pledge  insignificant,  and  without  notice  and  himself  purchased 

the   pledgee  caused  the  bonds  to  be  at  the  sale  so  that  he  is  always  able  to 

sold,  and    bought   them    in   himself,  return  it,  and  then  gives  notice  of  his 

through  a  third  party,  held,  that  the  intention  to  sell,  no  commission  ac- 

title  of  one  claiming  under  the  pur-  crues.      Periy    v.    Birmingham   Nat 

chase  was  sufficiently  made  out,  after  Bank  (Ala.),  9  So.  Rep.  299. 

the  lapse  of  years  and  the  death  of  the  4.  See  infra^  this  title,  RedemftioB. 
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time,  has  a  cause  of  action  against  the  pledgee  for  damages.^  If 
the  purchaser  knew  of  the  illegality,  the  pledgor  may  follow  and 
recover  the  stock,  but  the  burden  of  proof  is  in  the  pledgor  to 
prove  knowledge  on  the  part  of  the  purchaser.* 

(6)  Measure  of  Damages. — The  general  rule  of  damages  for  con- 
version of  stock  by  the  pledgee  is  the  value  of  the  stock  at  the 
time  of  its  conversion  with  interest  from  that  time  until  the  time 
of  trial,  together  with  whatever  other  incidental  damage  may  have 
occurred.* 

In  New  York  the  old  rule  for  the  measure  of  damages  for  con-  • 
version  of  stock,  was  the  highest  market  price  of  the  stock  be- 
tween the  time  of  conversion  and  the  time  of  trial,  provided  the 
suit  be  brought  within  a  reasonable  time.^    But  subsequently  the 

Tamesv.  Hamilton,  3  Hun  (N.Y.)  630;  113   Mass.  548;  Jarvis    v.    Rogers,  15 

Wilson  V,  Little,  3   N.  Y.  443.    This  Mass.    389;   Kennedy  v.    Whitwell,  4 

tender  is  necessary,  for  otherwise  the  Pick.  (Mass.)  466;  Bickell  v,  Colton,  41 

pledgor  has   no   right  to  possession,  Miss.  368;  Pinkerton  v.  Manchester  etc. 

and  can  therefore  get  no  damages  for  R.  Co.,  42  N.   H.  434;  Frothingham  v, 

being  kept  out  of  it.     Holliday  v.  Hoi-  Morse,  4c  N.  H.  545;  Gray  v,  Portland 

gate,  L.  R.,  3  Ex.  399.  Bank,  3  Mass.  364;  Greenfield  Bank  v. 

Though    the    sale     is    illegal    the  Leavitt,  17  Pick.  (Mass.)  i;  Loomis  t;. 

pledgee  may  enforce   payment    from  Stave,  73  111.  133;  Rand  v.  White  Mts. 

the  purchaser  who,  if  he  buys  in  good  R.  Co.,  40  N.  H.  79;   Baltimore  etc.  R. 

faith,  gets  a  good  title.     Capron  v,  Co.  v,  Sewell,  35  Md.  338;  Maryland  F. 

Thompson,  86  N.  Y.  418.  Ins.  Co.  v.  Dalrymple,   35    Md.    343; 

1.  Conyngham's  Appeal,  57   Pa.  St.  Wyman  v,    American  Powder  Co.,  8 

474;   Little  V,  Barker,   Hoffm.  Ch.  (N.  Cush.  (Mass.)  x68;    Hill  v.   Smith,  33 

Y.)  487;  Read  v.  Lambert,  10  Abb.  Pr.  Vt.  433;  Orange  etc.  R.  Co.  v,  Fulvcy, 

N.  S.  (N.  Y.)  438.  17  Gratt  ( Va.)  366. 

If  one  who  holds  mining  stocks  in  Some  cases  hold  as  a  modification  of 

secret  trust  for    another,    pledges    the  the  rule  in   the  text  that    where  the 

same  for  his  debt,  without  notice  to  the  illegal  sale  is  unknown  to  the  pledgor  , 

pledgee  of  the  interest  of  the  cestui  que  at  the  time  it  occurs,  the  measure  of 

trusty  and  the  pledgee  sells  the  stock  damages  will  be  based  on  the  value  of 

without  previous  demand   and   notice,  the  stock  at  the  time  the  sale  is  brought 

the  right  of  action  for  the  conversion  is  home    to  his  knowledge.    O'Meara  v. 

in  the  pledgor,  and  not  in  the  cestui  que  North  America  Min.  Co.,  3  Nev.  133; 

trust.      If  the  cestui  que  trust  has  a  or  when  demand  for  the  return  of  the 

cause  of  action  outside  of  the  contract  stock  was  made. 

of  pledge,   he  must  first  pay  or  tender  Pinkerton  v.  Manchester  etc.  R.  Co., 

the  money  for  which  the  stocks  were  43  N.  H.  434;  Baltimore  etc.  R.  Co.  v, 

pledged.      Thompson    v,   Toland,    48  Sewell,  35  Md.  338. 

Cal.  99.  Where  stock  was  sold  before  the  ma- 

%.  Canfield  v.  Minneapolis  etc.  Assoc.,  turity  of  the  debt,  the  pledgor  was  held 

14  Fed.  Rep.  801 ;  Little   v.  Barker,  i  entitled  to  the  price  received  and  was 

Hoffim  Ch.  (N.  Y.)  487.  no^o  suffer  for  a  depreciation  occur- 

Secjar/ra,  this  title,  7'f/^0/'^^</^«e  ring  afterward.     Allen    v.   Dykers,  3 

to    Stock    Evidencod   by     J^ictitious,  Hill  (N.  Y.)  593. 

Fraudulent  or  Misappropriated  Cer-  4.  Romanic  v.  Van  Allen,  36  N.  Y. 

tificates,  309;    Markham   v,  Jaudon,  41   N.   Y. 

The  dividends,  etc.,  also  belone  to  33c;  Anderson  v.  Nicholas,  38  N.Y. 600; 

the  pledgee.    Conyngham*s  Appeal,  53  Allen  v.  Dykers,  3  Hill  (N. Y.)  593;  Wil- 

Pa.  St  474.  son   V,   Little,   3  N.   Y.  441;  Burt  v. 

See  infra^  this  title,  Redemption,  Dutcher,   34    N.   Y.   493;    Morgan   v. 

».  Sturges  v.  Keith,  57  111.  451;  Rob-  Gregg,  46  Barb.  (N.   Y.)  183;    Wau- 

inson  V.  HurleT*  11  Iowa  410;  Boylan  man  v.  Caldwell,  3  Sweeney  (N.  Y.) 

V.  Huguet,  8  Me.34s;  Fowler  r.  Ward,  313;  Rankin  v,  McCuUough,  13  Barb. 
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rule  was  modified,  making  the  measure  of  damages  the  difference 
between  the  price  for  which  the  stock  sold  and  its  market  price 
then  or  within  such  reasonable  time  after  notice  of  the  sale  as 
would  have  enabled  the  pledgor  to  replace  the  stock  in  case  such 
market  price  exceeded  the  price  realized.^ 

In  Pennsylvania  there  was  a  disposition  at  first  to  follow  the  old 
New  York  rule  ;*  but  the  present  rule  for  the  measure  of  damage 
on  an  illegal  sale  of  stock  in  the  absence  of  any  trust,  relationship 
or  duty,  on  the  one  converting  the  stock  to  deliver  it,  is  the  value 
of  the  stock  at  the  time  of  conversion  with  dividends  and  inter- 
est.* When  there  is  a  trust  relationship  or  duty  to  deliver,  the  old 
New  York  rule  is  still  followed.* 

c.  Obligation  to  Sell. — The  pledgor  of  stock  or  corporate 
negotiable  bonds,  in  the  absence  of  special  agreement,  is  under  no 
more  obligation  to  sell  the  security  than  the  pledgee  of  any  other 
kind  of  property  on  default  of  payment  by  the  pledgor,*  and  the 
pledgee,  where  the  sale  is  not  requested  by  the  pledeor,  is  not 
liable  for  any  loss  occasioned  by  his  failure  to   sell,^  for  the 

(N.  Y.)  103;  Read  v.  Lambert,  10  Abb.  5.  O'Neill  v.  Whigham,  87  Pa,  St 

Pr.,  N.  S.  (N.  Y.)  438;  Wcat  v.  Beach,  394;  Colquitt  v.  Stultz,  65  Ga.  305; 

3  Cow.  (N.  Y.)  82.  Robinson     v.   Hurlej,  xi    Iowa  410; 

Where  shares  of  stock  had  been  Rozet  v.  McCIellan,  48  111.  345. 
pledged  as  a  security  for  debt,  and  A  provision  in  a  contract  of  pledge 
wrongfully  sold  by  the  pledgee,  and  the  of  bonds  as  collateral  security,  author- 
debtor  ofi^red  to  pay  the  debt,  and  re-  izing  the  pledgee,  in  case  of  default,  to 
quested  a  return  of  the  stock,  and  the  sell  the  bonds  at  public  auction  in  Chi- 
pledgee  promised  to  return  the  shares,  cago,  does  not  exclude  other  lawful 
or  others  of  the  same  kind,  and  the  modes  of  proceeding  for  satisfaction  of 
debtor  waited  from  time  to  time  for  him  the  debt,  and  in  particular  does  not 
to  do  so,  and  in  the  meantime  the  stock  preclude  the  creditor  from  bringing 
rose  in  value,  it  was  held,  in  an  action  suit  in  the  State  where  he  resides  and 
for  wrongfully  selling  the  stock,  that  the  has  the  bonds,  to  foreclose  the  pledge 
pledgor  might  recover  the  enhanced  and  have  a  judicial  sale  in  that  State. 
value.    Wilson  v.  Little,  2  N.  Y.443.  Coffin   v.  Chicago^  etc.   Co.,  67  Barb. 

1.  Baker  v.  Drake,  66   N.   Y.  518;  (N,  Y.)  337. 

Gruman  v.  Smith,  81  N.  Y.  25 ;  Thayer  It  makes  no  difference  that  the  stock 

V.   Manley,   73   N.   Y.  305 ;    Colt    v.  stands  in  the  pledgee's  name  on  the 

Owens,    90    N.    Y.    3B8;    Roberts  r.  books    of    the    corporation,  for    the 

Berdell,  61  Barb.  (N.  Y.)  37.  pledgor  may  request,  him  to  sell  and 

So  in  California.    Page  v.  Fowler,  he  will  be  then  liable  for  loss.    Col- 

39  Cal.  412.  quitt  t;.  Stultz,  65  Ga.  305. 

What  is  a  reasonable  time  under  the  One  whom  his  debtor  has  promised 

circumstances  of  the  case  is  a  question  to  pay  a  certain  sum  at  a  specified  time, 

for  the  jury.    Colt  v.  Owens,  90  N.  Y.  less  the  amount  which   pledged  col- 

368;  Baker  v,  Drake,  53  N.  Y.  211.  laterals  may  '^realize*'  is  not  bound,  in 

8.  Bank  of  Montgomery  v,  Reese,  26  absence  of  special  agreement  therefor. 

Pa.  St.  143;  Musgrave  v.  Beckendorff,  to  take  legal  steps  to  enforce  payment 

53  Pa.  St.  310;  Conyngham's   Appeal,  of  the  securities.     At  maturity  of  his 

57  Pa.   St.  474 ;  Phillips'    Appeal,   68  claim  he  is  entitled  to  judgment,  wiUi 

Pa.  St.  130;  Vaughn  v.  Wood,  Mylne  privilege  in  the  pledged  effects,  and  to 

&  K.  403.  a  judicial  sale  to  realize  l^eir  value  to 

8.  Huntingdon  etc.  R.  Co.  v,  English,  apply  thereon.   Friedlander  v,  Schmal- 

86  Pa.  St.   247 ;  Worth   v.   Philips,  89  inski,  35  La.  Ann.  520* 

Pa.  St.  250.  6.  O'Neill  v.  Whigham,  87  Pa.  St 

4.  Miller  v.  Kelley,  69   Pa.   St.  403 ;  394;  Howard  v.  Brigham,  98  Mass.  133; 

Work    V.    Bennett,    70    Pa.    St.  484;  Newsome   v,    Davis,    133  Msss.   343; 

Worth  V,  Phillips,  89  Pa.  St.  250.  Colquett  v,  Stultz,  65  Ga.305;  Rtehard- 
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pledgor  may  redeem  the  stock  and  sell  it  himself,^  or  he  may  sell 
his  interest  in  the  stock,  and,  by  payment  of  the  debt  secured, 
the  pledgee  must  deliver  the  stock  to  the  purchaser.* 

But  it  is  generally  considered  enough  to  make  the  pledgee  liable 
for  loss  occasioned  by  a  failure  to  sell,  that  he  had  especially 
agreed  to  do  so,  or  that  the  pledgor  had  requested  him  to  sell.^ 

The  pledgee  need  not  sell  immediately  on  default  even  at  the 
request  of  the  pledgor,  but  he  may  exercise  his  own  judgment, 
carrying  the  stock  at  his  own  risk.*  While  such  request  by  the 
pledgor,  and  failure  to  sell  thereafter  does  not  conclusively  show 
negligence,  yet  it  tends  to  show  it  and  may  be  essential  to  estab- 
lish it.« 

d.  Sale  Under  Power  of  Sale. — The  parties  to  the  contract 
of  pledge  always  have  the  power  to  provide  that  the  pledgee,  x>n 
default  of  the  pledgor,  may  sell  without  notifying  the  pledgor  in 
any  way  of  the  intended  sale.^     Of  course,  such  a  power  of  sale 

son  V.  Virginia  etc.  Ins.  Co.,  27  bratt.  Iowa   City   Gas   Light  Co.,  80  Iowa 

(Va.)  740.  638. 

So  if  bonds  in   the  pledgee's  posses-  In  the  early  cases  this  was  thought 

slon  rapidly  depreciate    in  value  after  to  be  a  waiver  of  right  to  redeem  and 

the  maturity  of  the  debt  in  the  absence  discountenance.     Wilson  v.  Little,  3  N. 

of  any  demand  for  them,  or  that  they  be  Y.  443;  Hanks  v,  Drake,  49  Barb.  (N. 

sold,  the  pledgee  is   not  liable  for  the  Y.)  186;  Campbell  v.  Parker,  9  Bosw. 

loss.     Williamson   v,  McClure,  37  Pa.  (N.  Y.)  322. 

St.  402.  An  insolvent  debtor  may  authorize 

1.  Granite  Bank    v.    Richardson,    7  his  creditor  to  sell  without  notice  and 

Met.  (Mass.)  407;  Rozet  v,  McClellan,  the  debtor's  assignee  will  be  bound  by 

48  111.  345.  the  agreement.    Sparkawk  v,  Drexel,  12 

8.  Rozet  V,  McClellan,  48  111.  345.  Nat.  Bankr.  Reg.  450. 

S.  Colquitt  V,  Stultz,  54  Ga.  305.  Where  a  note  with  days  of  grace  was 

But  it  was  held  in  Georgia  that  even  secured    by   stock   given   as  collateral 

where     the     pledgor     requested     the  under  a  power   to  sell  when  the  debt 

pledgee,  he  was  not  bound  to  sell,  even  was  due,  it  was  held  that  the  pledgee 

though  the  pledgee   led  the  pledeorto  could  sell  on  the  exact  maturity  of  the 

believe  he   was  trying  to   sell,     Narier  note  without  waiting  for  the  three  days 

f.  Central  Ga.  Bank,  68  Ga.  637.  of  grace  to  pass.     Kankin  v,  McCul- 

4.  O'Neill  r.    Whigham,  87   Pa.    St.  lough,  12  Barb.  (N.  Y.)  103. 

594;  Franklin  Sav.   Instrr.  Preetorins,  An    agreement    by    the    pledgor  of 

0  Mo.  App.  470.  shares  in  the  capital  stock  of  a  corpo- 

5.  Goodall  V.  Richardson,  14  N.  H.  ration,  that  the  pledgee  might  sell  the 
567.  stock  "without   further  notice,*'  if  the 

6.  Loomis  v.  Stave,  73  111.  623;  loan  it  was  given  to  secure  was  not 
Chouteau  v,  Allen,  70  Mo.  290;  Milli-  paid  on  one  day's  notice  according 
ken  V,  Dehon,  27  N.  Y.  364;  Bates  v,  to  agreement,  dispensed  with  all  notice 
Wiles,  I  Handy  (Ohio)  532;  Baker  v,  of  sale,  and  only  left  upon  the  pledgee 
Drake,  66  N.  Y.  ci8;  Ogden  v.  La-  the  obligation  to  sell  publicly  and  fairly 
throp,  65  N.  Y.  158 ;  Quincy  x\  White,  for  the  best  price  he  could  obtain. 
63  N.  Y.  158;  Stenton  v.  Jerome,  54  Maryland  F.  Ins.  Co.  v.  Dalrymple,  25 
N.  Y.  480;  Wicks  V,  Hatch,  62  N.  Y.  Md.  242;  Baltimore  M.  Ins.  Co.  v,  Dal- 
535;   Colket  V.   Ellis,  10  Phila.  (Pa.)  rymple,  25  Md.  269. 

375 ;  Clark  v.  Bouvain,  20  La.  Ann.  70;  Where  a  pledgee  was  directed  to  pay 

Hamilton  v.  State  Bank,  22  Iowa  306;  drafts  drawn  on  him  from  "proceeds  of 

Child  V,  Huge,  41   Cal.  519;  Hyatt  r.  securities  in  his  hands"  a  power  to  sell 

Argenti,  3  CaL  151 ;  Brvson  v.  Rayner,  such  securities  was  implied  therefrom. 

25  Md.  424;  Maryland  F.  Ins.  Uo.  v,  Hyatt  v.  Argenti,  3  Cal.  xci. 

Dalrymple,    25    Md.  242 ;   Carson   v.  Authority  to  sell  at  private  sale  was 
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cannot  be  exercised  before  default,^  but  it  may  be  immediately 
thereafter ;'  though  if  the  debt  is  payable  at  an  indefinite  time,  a 
demand  for  payment,  with  reasonable  time  to  redeem,  must  pre- 
cede the  sale.*  The  same  rule  applies  to  brokers  carrying  stock 
on  a  margin,-^  unless  it  is  s'pecifically  agreed  that  the  broker  shall 
sell  at  any  time  when  the  margip  fails.* 

Where  by  agreement  only  the  notice  of  the  sale  is  waived,  the 
pledgee  must  sell  fairly  at  public  sale  ;^  and  where  the  parties 

inferred  from  a  command  to  gire  the  tions  as  collateral  security  for  thepaj- 

security  **to  any  broker  to  sell.'*  Bryson  ment  of  a  debt,  *^with  authority  to  sell 

v.  Ray  nor,  25  Md.  434.  the  same  without  notice,  either  at  pub- 

A  minor  on  arriving  at  majority  may  lie  or  private  sale,  or  at  brokers''  board, 

rescind  a  waiver  of  notice  previously  at  the  option  of  the  holder  or  holders 

made  by  him.     Heath  v.  Mahoney,  la  hereof,  on  the  non-performance  of  this 

N.  Y.  Week.    Dig.  404.  promise,  he  or  they  giving    me  credit 

The  sale  by   a  pledgee,  on  his  own  for  any  balance  of  the  net  proceeds  of 

account,  of  a  stock  note,  which  he  had  such   sale  remaining    after  paving  all 

a  general  authority  to  "use,  transfer,  or  sums  due  from  me  to   the  said  holder 

hypothecate,"  before  its  maturity,  is  a  or  holders."     Held,  in  actk>n  for  loss 

conversion  for    which  an   action  will  occasioned  by  the  pledgee's  negligence 

lie.     Ogden  v,  Lathrop,  x  Sweeny  (N.  in  the  sale  of  the  stock,  that,  under  the 

Y.)  643.  authority  given  him,  the  pledgee  had 

Where  additional  securities  are  given  the  right,  on  the  non -performance  of 
a  broker  to  keep  the  margin  good,  the  plaintifTs  promise,  to  sell  either 
these  are  to  be  sold  on  the  same  terms  certificate  of  stock,  or  both  if  the  pro- 
as the  original  security.  Baltimore  M.  ceeds  Of  the  sale  of  one  did  not  satisfy 
Ins.  Co.  V,  Dalrymple,  25  Md.  269.  the  debt,  and  was  not  bound  to  divide 

If  the  pledgor  by   his  own  act  has  either  certificate  into  small  lots,  or  to 

rendered    the    giving    of    the    notice  sell  the  stock  immediately  on  default, 

agreed  upon  impossible,  the  pledgee  is  or  to  postpone  the  right  to  sell  if  the 

not  bound    to    give  it.    City  Bank  v.  stock  was  then  depreciated  in  value. 

Babcock,  x  Holmes  (U.  S.)  100.  Newsome  v.  Davis,  133  Mass.  343. 

A  pledgee  authorized  to  sell  in  the  8.  Wilson    v.  Little,  2    N.  Y.   443; 

event  of  the  security  "depreciating  in  Porter  v.  Parks,  49  N.  Y.  564;  Genet 

market  value"  cannot,  on  discovery  that  v.    Howland,    45    Barb.    (N.  Y.)  560; 

the  stock  is    spurious,    sell.    National  Sitgreaves  v.  Farmers'  etc.  Bank,  49 

Bank  t/.  Baker,  128  111.  533.  Pa.  St.  359;  France  v,  Clark,  22  On. 

1.  Allen  V,  Dykers,  3  Hill  (N.  Y.)  D.  830. 

593.  4.  See    infra,    this    title,    Right  oj 

a.  Chouteau  v,  Allen,  70  Mo.  290.  Pledgee  When  He  is  a  Broher. 

Shares  of  stock  were  pledged  to  5.  Wicks  v.  Hatch,  62  N.  Y.  535. 
secure  a  loan.  It  was  explicitly  agreed  •.  Maryland  F.  Ins.  Co.  v.  Dal- 
that  they  might  be  sold,  on  default,  rymple,  25  Md.  242;  Baltimore  M.  Ins. 
without  demand  of  payment  or  further  Co.  v.  Dalrymple,  25  Md.  269;  Bryson 
notice.  Long  after  a  default  the  v,  Rayner,  25  Md.  424;  Loomlsir. 
shares  were  sold  by  the  pledgee  with-  Stave,  72  111.  623. 
out  notice.  Afterwards  they  appreci-  The  fact  that  the  price  for  which  the 
ated  in  value.  Held,  that  the  pledgor  stock  was  sold  was  less  than  the  mar- 
had  no  claim  to  relief,  and  that  it  was  ket  price  does  not  of  itself,  without 
immaterial  that,  before  the  sale,  it  further  evidence  of  negligence,  make 
having  been  discovered  that  certain  of  the  pledgee  liable.  Durant  v.  Einstein, 
these  shares  were  spurious,  genuine  5  Robt.  (N.  Y.)  423. 
shares  had  been  substituted  for  them  Two  certificates  of  stock  in  two  cor- 
by  the  corporation  whose  issue  they  porations,  for  one  thousand  shares 
purported  to  be.  Jeanes'  Appeal,  xi6  each,  were  pledged  as  collateral  secu- 
Pa.  St.  573.  rlty  ior  a  debt,  the  pledgee  having  the 

The  pledgor  delivered  to  the  pled-  right  to  sell  them,  by  public  or  private 

gee  two  certificates  of  a   number    of  sale,  if  the  debt  was  not  paid  when  due. 

shares  of  stock  in  each  of  two  corpora-  When  the  debt  was  payable,  and  for 
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have  agreed  that  the  pledgee  may  sell  at  private  sale,  he  must  get 
the  best  price  he  can.* 

If  the  power  of  sale  specifies  nothing  as  to  the  time,  manner 
and  place  of  sale,  the  pledgee  is  subjected  to  the  common  law 
rule  of  reasonable  notice  of  time  and  place  of  sale  with  a  previous 
demand  for  payment.* 

e.  Sale  in  Equity  or  Judicial  Sale. — Where  stock  has 
been  pledged  by  mere  delivery  of  the  certificate  without  any 
power  of  attorney,'  or  where  any  other  formal  detail  in  carrying 
out  the  contract  of  pledge  has  been  neglected,  as  in  fixing  exactly 
the  date  of  maturity  pf  the  debt  secured,*  or  where  an  accounting 
is  asked,^  the  proper  remedy  of  the  pledgee  is  to  go  into  equity 
and  have  a  judicial  sale  decreed.^ 

some  time  after,  the  shares  of  one  of  made  a  conditional  sale  of  the  stocks, 

the  corporations  were  worthless,  and  which  was  to  take  effect  if  the  plaintiff 

the  shares  in  the  second  corporation  did  not,  on  that  day  pay,  or  satisfacto- 

had  no  known  or  uniform  price,  and  rily  secure  his  indebtedness,  and  give 

sometimes  they  could   not  be  sold  at  notice  that  unless  his  indebtedness  was 

any  price.  Tne  pledgee  sold  all  the  paid,  or  satisfactorily  secured  on  that 
shares  at  private  sale  K>r  $850.    In  an  *  day,  the  stocks  would  be    sold.    The 

action    hj'  the    pledgor    against    the  plaintiff  remonstrated,  and  asked  to  be 

pledgee  K>r  negligence  in  the  sale,  the  allowed  one  day  more  for  the  purpose, 

plaintiff  was  allowed  to  put  in  evidence  and  in  fact  the  next  day  procured  the 

of  a  sale  of  one  hundred  shares  of  the  means  of  paying  the  greater  part  of  the 

Be<;ond     corporation    at    $1.37)^^    per  debt,  but  the  bank  closed  the  sale  on 

share,  the  day  following  the  sale  by  the  that  day.    Held^  that  the  conduct  of  the 

defendant,  and  a  sale  of  fifty  shares  of  bank  was   unreasonable  and  wrongful, 

the  same  stock,   three  days  later,  at  and  that  it  was  liable  to  the  plaintiff  in 

$1.13)^  per  share.     Newsome  v,  Davis,  damages.     Stevens  v,  Hurlbut  Bank,  31 

133  Mass.  343.  Conn.  146. 

1.  Milliken  v,  Dehon,  27  N.  Y.  364;  9.  Johnson  v.  Dexter,  a    McArthur 

Genet  v,  Howland,  45  Barb.   (N.  Y.)  (D.  C.)  530. 

560;    Hamilton  v.  State  Bank,  11  Iowa  4.  Stokes  v.  Frazier,  72  111.  428. 

306;  Robinson  V.  Hurley,  IX  Iowa  410;  Defendant,    in  good  faith,    received 

Fitzgetald  v.  Blocker,  32  Ark.  74a.  from  his  debtor  a  stock  certificate,  as  a 

Under  such  a  power,  the  pledgee  pledge  tosecute  a  ^offa^</e  debt,  with- 
can  sell  the  stock  on  the  floor  of  the  out  injury  to  other  creditors;  but  no 
stock  exchange,  but  he  is  bound  to  act  was  made  as  required  by  Louisiana 
get  the  best  price  possible.  Sparhawk  Civ.  Code,  125.  At  the  same  time  the 
V.  Drexel,  12  Nat.  Bankr.  Reg.  450;  debtor  gave  a  power  of  attorney  pur- 
Wicks  V,  Hatch,  38  N.  Y.  Super.  Ct  porting  to  be  n>r  value  and  irrevocable, 
95 ;  Castello  v.  City  Bank,  i  N.  Y.  Leg.  and  authorizing  defendant  to  transfer 
Obs.  25.  the  stock  to  himself  or  any  third  person. 

The  circumstances  must  determine'  Held^  that  the  defendant  could  sell  the 

whether  or  not  the  sale  >  is  collusive,  stock  only  by  judicial  order,  and  that  a 

but  a  seemingly  inadequate  price  may  transfer  to  himself  and  the  power,  even 

be  shown  to  be  otherwise.    Carson  v,  as  between  the  parties,  were   nullities. 

Iowa  etc.  Co.,  80  Iowa  638.  Brother  v.  Saul,  xi  La.  Ann.  223. 

S.Stearns     v.    Hurlbut    Bank,    31  5.  See  jar/ra,  this  title, /Pi^^^A/s,  ZiVi^iZ- 

Conn.  X46.  itits  and  Remedies  of  Pledget  of  Cor - 

A  bank  held  certain  'stocks  as  collat-  foreal  Property  After  Default, 

eral  security  for  the  plaintiff's  indebted-  €.  Robinson  v.  Hurley,  11  Iowa  4x0. 

ness,  with  the  right  to  sell  them  if  the  Where  two    separate    sets  of  stock 

Indebtedness    was    not    paid    within  a  were  pleged  for  two  separate  debts,  an 

reasonable  time,  but  with  no  arrange-  order  directing  all  the  stock  to  be  sold 

ment  as  to   the  time,  place,  or  manner  in  gross  and  applied  to  the  whole  in- 

of  sale.    Some  months  after,  the  bank,  debtedness    was    error.     Mahoney    v. 

without  previous  notice  to  the  plaintiff,  Caperton,  15  Cal.  313. 
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/  Accounting  and  Application  of  Proceeds  After  Sale 

OF  Stock. — The  pledgee  of  stock  is  just  as  a  pledgee  of  corporeal 
property  obliged  to  account  for  the  money  he  receives  on  the  sale, 
and  any  surplus  belongs  to  the  pledmr  or  those  claiming  through 
him.*  On  a  suit  to  recover  the  surplus,  pledgor  must  allow  to  the 
pledgee  the  amount  he  would  have  been  compelled  to  tender 
when  the  debt  was  due  together  with  interest  and  expenses.* 

Z7.  BmiMPTlov— 1.  Bight  to  Sedeem.— From  the  fundamental 
difference  between  a  mortgage  and  a  pledge,  it  follows  that  the 
debtor  in  the  first  case  has  no  right  to  redeem  except  in  equity  or 
by  the  force  of  statute,  while  the  right  of  redemption  is  given  to 
him  in  the  latter  by  the  very  contract  of  pledge  itself.  The  title 
never  having  passed  from  the  pledgor,  his  right  to  redeem  exists, 
though  he  has  not  paid  the  debt  secured  or  otherwise  performed 
the  conditions  of  his  contract,  until  his  right  of  redemption  is 
foreclosed. 

This  right  is  part  of  the  contract  of  pledge,  whether  it  be  ex- 
press or  implied,  and  the  parties  can  make  no  valid  agreement  in 
that  contract  that  there  shall  be  no  redemption  after  default' 

Where  a  pledgee  of  shares  in  a  cor-  debt  out  of  anj  one  parcel  of  stock, 

poration  has  lll^ally  sold  them  to  him-  but  was  obliged  to  draw  ratable  from 

self  and   has  had  them  transferred  on  all.    Gould  v.  Central   Trust  Co.,  6 

the  corporation    books    so   that    thejr  Abb.  N.  Cas.  (N.  Y.)  381. 

stand  in  his  name  as  legal  owner,  equity  When     the     pledgee     mixed    the 

has  jurisdiction  to  afford  relief  to  the  pledged  stock  with  other  of  the  same 

pledgor.    Bryson  v.   Rajner,  25   Md.  kind  belonging  to  himself,  and  on  de- 

424.  fault  sold  the  number  pledged,  though 

Certain  shares  of  stock  standing  in  not  the  identical  ones,  he  was  charged 
the  name  of  a  testator,  who,  in  fact,  .only  with  the  price  received,  it  not  be- 
held them  merely  as  collateral  security  ing  a  conversion.  Berlin  v.  Eddy,  33 
for  a  note  of  his  son,  one  of  the  execu-  Mo.  436 ;  Nouse  v.  Prime,  7  Johns, 
tors— ordered  to  be   transferred  to  the  Ch.  (N.  Y.)  69. 

son  on  his  paying  the  note.     Squier  v,  A    pledgee  who    wrongfully    sub- 

Squier,  30  N.  J.  Eq.  627.  pledges  stock  for  his  own  debt  cannot 

1.  Stokes  V,  Frazier,  72  111.  428.  recover  from  the  sub-pledgee  the  dif- 

Where  stock  in  an  insurance  com-  ference  between  his  debt  and  the 
pany  was  pledged  on  which  seventy-  amount  realized  on  the  sale,  but  the 
five  per  cent,  of  the  face  value  was  paid  original  pledgor  can.  Persch  t>.  Con- 
in  and  after  the  death  of  the  pledgor,  solidated  Bank,  13  Phila.  (Pa.)  157. 
the  insurance  company  paid  up  the  8.  Van  Blarcom  v.  Broadway  Bank, 
other  twenty-five  per  cent,  on  the  stock  37  N.  Y.  540. 

from  money  due  the  pledgor  on  a  policy  8.  Hart  v.   Burton,   7  J*  J*   Marsh, 

he  held  in  the  company,  the  pledgee  on  (Ky.)  322;  Wadsworth  v.  Thompson,  8 

a  sale  of  the  stock  was  allowed  to  keep  111.  423;  Marshall  v.  Williama,  2  Hayw. 

only  seventy -five  per  cent,  of  the  pro-  (N.  Car.)  405;  Luckett  v,  Townsend,  3 

ceeds.     Myers  v.  Scully,  85  Pa.  St.  360.  Tex.  no;  Dorrill  v    Eaton,    35  Mich. 

If  the  pledgor  ratifies  an  unauthor-  302;     Kingsbury    v.    Phelps,     Wright 

ized  sale  of  pledged  stock,  he  is  enti-  (Ohio)    370;    Stoker  v.   Cogswell,  25 

tied  to  credit  on  his  debt  for  only  the  How.  Pr.  (N.  Y.)  267. 

proceeds  of  such  sale.     Killian  v,  Hoff-  In  Hart  v.  Burton,  7  J.J.  Marsh.  (Ky.) 

man,  6  111.  App.  200.  323,  the  court  by  Robertson,  C.  J,  said: 

Where  the  pledgee  of  parcels  of  stock  **The  r^ht  of  redemption  attaches 
belonging  to  different  persons  sub-  equally  to  both  [mortgage  and  pledge], 
pledged  them  for  his  own  debt  and  the  and  it  is  as  difficult  to  transmute  the 
sub-pledgee  on  default  sold  them,  the  one  as  the  other  into  a  sale,  by  the  op- 
latter  was  not  allowed  to  satisfy  his  eration  of  the  original  contract  Though 
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The  reason  of  the  rule  is  because  otherwise  it  would  put  the  bor- 
rower too  much  in  the  power  of  the  lender,  who,  being  distressed 
at  the  time,  is  generally  too  much  inclined  to  submit  to  any  terms. 
Therefore,  if  it  is  stipulated  by  written  or  oral  contract  of  pledge 
that  the  property  shall  be  absolutely  the  property  of  the  pledgee 
if  the  debt  be  not  paid  at  the  time  stipulated,  the  right  to  redeem 
exists,  in  spite  of  the  agreement  of  the  parties.  The  law  recog- 
nizes no  agreement  to  prevent  a  redemption  of  the  pledge.* 

At  any  time  subsequent  to  the  making  of  the  contract  of  pledge, 
the  parties  may  agree  that  the  creditor  shall  take  the  pledge  in 
satisfaction  of  the  debt,  for  then  the  debtor  may  be  supposed  to 
be  freed  from  the  duress  of  financial  embarrassment.  So  they 
may  agree  that  the  creditor  may  take  the  goods  at  a  stipulated 
price  and  credit  the  pledgor  with  the  amount.  To  shut  out  the 
right  of  redemption,  the  whole  transaction  must  be  free  from 
fraud  or  duress,  the  agreement  must  be  clearly  proved,  and  the 
creditor  must  actually  elect  to  take  the  property  at  the  price  agreed 
upon  by  giving  personal  notice  of  ^uch  election,  or  by  giving  the 
debtor  credit  on  fiis  books  for  the  amount.^ 

8.  DiichargeofLieii — a.  In  General. — The  lien  of  the  pledgee 
may  be  discharged  by  payment  of  the  debt,  tender  of  the  amount 
due,  or  by  waiver  on  the  part  of  the  pledgee.* 

Upon  payment  or  tender  of  the  amount  of   the  specific  debt 

anciently  at  Rome,  the  creditor  and  Nantitsement,  i8),  and  into  the  modem 
debtor  were  permitted,  by  the  len  com-  law  of  Continental  Europe.  The  credit- 
missaria^  to  make  an  agreement  at  the  or  cannot  stipulate  that  if  he  is  not  paid 
date  of  tlie  pledge  whereby  it  would,  on  at  the  time  appointed,  the  thing  pledged 
a  prescribed  contingency,  become  the  shall  become  his  own  property,  for  such 
absolute  property  of  the  pawnee,  such  an  agreement  would  be  contra  honos 
a  power  was  not  indulged,  even  at  mores;  for  the  pledge  is  given  to  the 
Rome,  since  the  days  of  Constantine,  creditor  only  as  security  for  the  debt, 
who  abolished  the  law  by  which  it  had  and  not  to  enable  him  to  profit  by  the 
been  sanctioned.  Every  agreement  for  indigenceof  his  debtor.  Dornat,  lib.  3, 
preventing  redemption  of  pawns  is  pre-  tit.  x,  ff  3,  xi :"  Falkard's  Law  of  Pawn- 
scribed  by  the  common  law  as  emphati-  brokers,  p.  xx,  n.  f. 
cally  as  are  similar  agreements  in  A  stipulation  of  a  mortgagee  in  the 
mortgages  of  real  estate."  assignment  of  a  mortgage  as  collateral 
^*By  the  early  Roman  law  the  debtor  security,  that  he  shall  forfeit  all  inter- 
and  creditor  might  agree  that  if  the  est  in  it  if  he  fail  to  pay  bis  debt  at  the 
debtor  did  not  pay  the  debt  within  a  maturity,  does  not  cut  off  his  right  to 
time  specified,  the  thing  pledged  should  redeem  it  afterwards.  Hughes  v. 
be  forfeited  and  become  the  absolute  Johnson,  38  Ark.  285. 
property  of  the  creditor.  But  a  law  of  Where  pledgees  of  negotiable  bonds 
Constantine  prohibited  such  contracts,  payable  to  bearer  ask  that  they  be  de- 
on  the  ground  that  they  were  unjust  clared  owners  of  the  bonds,  the 
and  oppressive  to  debtors;  and  declared  pledgor  is  a  necessary  party,  as  he  has 
that  every  contract  should  be  null  and  a  right  to  redeem  and  an  interest  in 
Toid  wmch  provided  that  the  thing  the  balance  remaining  over  the  debt 
pledged  should  pass  to  the  creditor  secured.  Newcome  v,  Chicago  etc.  R. 
without  sale  or  appraisement,  or  that  Co.  (Supreme  Ct.),  8  N.  Y.  Supp.  366. 
the  debtor  should  forfeit  his  right  of  1.  Tones  on  Bailm.,  §  553. 
redemption  if  he  failed  to  pay  at  the  S.  Beatty  v,  Sylvester,  3  Nev.  aaS. 
proper  time.  The  law  of  Constantine  S.  Payment  or  tender  of  the  debt 
prohibiting  such  contracts,  has  been  due  are  the  only  means  by  which  the 
taported  into  the  law  of  France  (Poth.  pledgor  by  his  own  act  can  discharge 
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secured,  the  pledgee  has  no  power  over  the  security  except  to 
hold  it  and  deliver  it  on  demand.^  He  has  no  right  to  retain  it 
as  security  for  any  other  debt  unless  it  is  so  expressly  agreed.* 
'  Upon  payment  of  the  debt,  or  tender  of  its  amount,  the  pledgor, 
or  any  one  standing  in  his  place,  is  entitled  to  receive  the  property 
pledged  discharged  of  the  debt.* 

Where  no  time  is  fixed  for  redeeming  a  pledge,  the  pledgor 
may  redeem  at  any  time,  and  the  right  of  redemption  survives  on 
his  death  to  his  legal  representatives  against  the  pledgee  and  his 
representative.* 

b.  Payment — (i)  In  General. — Payment  of  the  debt  for  which 
the  property  is  taken  as  collateral,  discharges  the  pledge,*  and  the 
pledgor  becomes  again  the  absolute    owner.^      Anything  that 

the  lien  on  his  property  and  revest  the  pledged.     Bartlett  v.  Johnson,  9  AUen 

right  to  possession  in  himself.     Henrjr  (Mass.)  530. 

V.  Eddy,  34  111.  508.  8.  Jones  on  Pledge,  ^  5^;   Geron  v. 

1.  See  supra^  this  title,  RigktSy  Lia-  Geron,    15     Ala.    558;     Uressman    v, 

hilities  and  Remedies  of  Pledgee  of  Whitall,  15  Neb.  592. 

Stock,  Though  in  some  cases  damages  in 

An   administrator  having  assigned  an/  action  of  trover  hy  the   pledgor 

to  a  creditor  of  the  decedent  certain  mav  be  mitigated,  proof  that  the  goods 

claims  of  the  estate,  as  collateral  se-  converted   have  been  returned  to  the 

curity,  there  being  then   no  evidence  owner  or  the  proceeds  applied  to  his 

of    insolvency,   such    creditor  is    not  use,  this  does  not  applj  to  an  assignee  > 

bound  to   reassign    them    except  on  in  bankruptcy,  or   for  the    benefit  of 

payment     or     tender    of    the    whole  creditors,  because  he   represents  both 

amount  due  him.     Kittera's  Estate,  17  creditors  and  the  pledgor.     Hathaway 

Pa.  St.  416.  V,  Fall  River  Nat.  Bank,  131  Mass.  14; 

Where  property  was  pledged  to  se-  Stetson    v.  Exchange    Bank,  7   Gray 

cure  a  debt  and  by  written  instrument,  (Mass.)  425. 

it  was  agreed  that  the  pledgees  should  A  change  in  the  form  of  indebted- 
have  the  right  to  "terminate"  the  ness,  or  renewal  of  the  note  secured, 
agreement  and  that  they  should  "re-  unless  such  is  the  intention  of  the 
tain  their  interest  and  claims"  therein  parties,  does  not  release  the  collateral 
till  they  should  be  fully  paid  their  security.  Fairbanks  v.  Merchants' 
said  indebtedness  *'up  to  such  time  as  Nat.  Bank,  30  III.  App.  aS;  Willitms 
they  shall  terminate  this  agreement,"  v.  National  Bank,  72  Ind.  441. 
but  they  shall,  "upon  payment  of  the  4.  Cortelyou  v.  Lansing,  2  Cai.  Cas. 
debt,  "re-assign  their  said  interest"  in  (N.  Y.)  200;  Perry  v,  Craig,  3  Mo. 
such  property  to  the  pledgor,  it  was  516. 

held,  that  on  the  termination  of  the  Mere  lapse  of  time,  without  offering 

agreement   by   pledgee,   the    pledgor  to   redeem  a  pledge,  but  also  without 

was  entitled  to    an    accounting    and  circumstances    of    equitable    estoppel 

upon  payment  or  tender  of  the  amount  does  not  bar  pledgee's  right  to  redeem, 

due,  to  the  re-assignment  of  the  prop-  Cridge's   Appeal  <Pa.    1890),  18  Atl. 

erty.    Barry  v.  Coville  (Supreme  Ct.),  Rep.  loio. 

7  N.  Y.  Supp.  36.  Where  a  pledgee,  who  was  surety 

S.  See  supra^  this  title,  Debt  or  En-  on  a  promissory  note,  transferred  the 

gagement  Secured,    Hathaway  v.  Fall  pledged  property  to  the  payee  for  the 

River  Nat  Bank,  131  Mass.  14.  purpose  of  discharging  the  debt— held, 

But  where  the  agreement  to  recon-  that  the  transfer  did  not  change  the 

vey  stock  pledged  to  secure  a  note  re-  status  of  the  property,   and   that  the 

cited  that  the  loss  on  a  custom  house  pledgor  had  the  right  to  redeem  eren 

mortgaged  the  pledgee  "is   bound"  by  after  maturity.      Morgan    v,   Dod,  3 

the  transfer  of  the  stock,  the  deficiency  Colo.  551. 

on  the  foreclosure    sale  of  the  house  5.  Callawan  v.  Smart,  60  Iowa  30$. 

was  held  to  be  secured  by  the  stock  6.  Lapping  v,  Duffy,  65  Ind.  229; 
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effects  the  satisfaction  of  the  debt  is  payment,^  but  the  full  debt 
must  be  paid  in  order  to  discharge  the  lien.* 

(2)  Accounting  for  Profits. — When  the  pledgee  has  paid  the 
debt  which  was  secured  by  the  pledge,  the  pledgee  must,  in  the 
absence  of  agreement  to  the  contrary,  account  for  all  the  income, 
profits  and  advantages  derived  by  him  from  the  bailment.* 

(3)  Application  of  Payments, — The  payment  must  be  applied 
strictly  to  the  debt  secured.*    But  where  property  was  pledged 

Compton  V,  Jones,  65  Ind.  X17;  Ward  allowed  to  sue  on  the   notes  and  re- 

V.   Ward,  37  Mich.  353;  Merrifield  v.  cover  this  sum.     Steele  v,  LfOrd,  38 

Baker,  9  Allen   (Mass.)  29;    Elliott  tr.  Hun  (N.  Y.)  27. 

Armstrong,  2  Bfackf.  (Ind.)  198.  '  The  maker  of  a  mortgage  given  as 

A  pledge  ceases  to  be  operative  when  additional  security  for  the  payment  of 

its  object  is  effected,  and  the  whole  bene-  a  purchase- monej  mortgage  is  not  dis- 

ficial  interest  in   the  security  pledged  charged  by  the  fact  that  a  receiver  has 

then  becomes  absolute  in  the  equitable  been  appointed  in  the  suit  to  foreclose 

owner.     Ward  r.  Ward,  37  Mich.  253.  the  purchase-money  mortgage  at  the 

A  firm  holding  bonds  as  collateral  se-  instance  of  the  mortgagee,  and  with 

curity  for  a  debt   cannot   retain   them  the  consent  of  the  purchaser ;  such  an 

after  its  payment  unless  the  owner  so  appointment  not  changing  the  title  to 

requests;  and  upon  a  subsequent  change  or  creating  any  lien  upon  the  land  or 

in  the   membership  of  the  firm,  and  a  giving  any  advantage  or  priority  to  the 

continuation   of   the  owner's   account  mortgagee.     Pascault  v.  Cocnran,  34 

with  the  new  firm,  notice  of  his  title  to  Fed.  Rep.  358. 

the  bonds  may  be  proved  by  circum-        A  pledged  property  to  the  United 

stantial  evidence.   Merchants^etc.  Bank  States  to  secure  the  return  of   B's  al- 

v.  Masonic  Hall,  62  Ga.  271.  cohol  to  a  bonded  warehouse  in  a  cer- 

When  stock  is  held  as  collateral  se-  tain  district.    The  United  States  per- 

curity   for  the  payment  of  a  note,  and  mitted  the  alcohol  to  be  returned  to  a 

the  agreement  to  reconvey  it  upon  the  warehouse  in  another  district     Held^ 

payment  of  the  note   recites  that  the<  that  the  condition   of  A's  obligation 

loss  on  a  certain  house  "is  bound"  by  was  satisfied  and hispled^e discharged. 

the  transfer  of  the  stock,  and  the  holder  Boehm  v,  U.  S.,  20  Ct.  of  CI.  241. 
of  the  note  has  forclosed  a  mortgage  on        The  ran«wal  of  a  note  secured  by  a 

such  house,  the  value  of  which  is  llss  pledge  does  not  operate  to  discharge 

than  the  amount  of  the  mortgage  and  the  lien.    Collins  v.  Dewey,  4  Colo, 

interest,  he  is  not  bound  to  return  the  138 ;    Pinnev  v.  Kimpton,  46  Vt.  80; 

stock  until  he  has  been  paid  for  the  loss  Moses  v.  Trice,  21  Gratt  ( Va.)  556. 
or  the  mortgage  including  interest,  and        If  part  of  the  note  secured  is  paid 

without  being  charged  with  any  rent  and  a  new  note  given  for  the  remainder 

which  he  did  not  receive.     And  it  is  of  the  debt,  in  the  absence  of  agreement 

immatejial  that  the  maker  of  the  note  to  the  contrary,  the  pledge  ^iven  as  se- 

subsequently  guaranteed  the  defendant  curity  will  stand  as  security  for  the 

in  a  new  contract  against  loss  on  the  new  note.    Dayton  Nat.  Bank  v.  Mer- 

house,  and  the  parties  at  that  time  com-  chants'  Nat.  Bank,  37  Ohio  St  208. 
puted  the  amount  thereof.     Bartlett  v.        S.  Jones  on  Pledge,  §  540. 
Johnson,  9  Allen  (Mass.)r  J530.  So  in  Louisiana  it  is  provided  by 

1.    Bacon    v.    Lamb,    4  Colo.  578;  statute.    R.  Civ.  Code,  1870,  p.  376,  arts. 

Strong  V,  Wooster,  6  Vt.  536.  3163,  3164. 

SatUDMtlOB  miiat  1m  lulMtontial,  and        Where    a  slave   was    pledged    *'  to 

not  the  effect  of  a  technical  rule  of  law.  be  redeemed  at  any  time  by  the  pledgor 

Two  notes  were  indorsed   over  as  paying  the  amount  which  may  be  due,** 

security  for  the  performance  of  con-  it  was  held  that  the  slave  could  only 

tracU   by  the  pledgor.     The  pledgee  be  redeemed  by  payment  of  what  wai 

sued  for  an  accounting  on  the  contracts,  due  at  the  time  of  redemption.    Bige- 

and  two  drafts  not  stated  in  his  bill  of  low  v.  Young,  30  Ga.  xai. 
particulars    were    ruled    so  that    the        S.  Huntaker  v,  Sturgis,  ao  CaL  143; 

anoount  recovered  by  him  was  lessened  Creron  v.  Geron,  15  Ala.  558. 
by  the  amount  of  these  drafts.   He  was       4.  See  tupra^  this  title,  DM  cr  Bn* 
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to  secure  several  debts  contracted  at  different  times,  in  the  ab- 
sence of  power  in  either  debtor  or  creditor  to  determine  the  appli- 
cation, payments  should  be  applied  to  the  debts  in  the  order  in 
which  they  were  contracted.*  But  a  general  payment  may  be  ap- 
plied  to  debts  secured  according  to  the  discretion  of  the  creditor.^ 
A  valid  agreement  that  the  pledge  shall  be  held  to  secure  only 
part  of  a  debt  can  be  made,  and  when  the  payments  made  cover 
that  part,  the  security  must  be  returned.* 

c.  Tender— (i)  In  General. — Tender  of  the  amount  of  the 
debt  at  the  time  when  it  is  due  is  equivalent  to  payment,  and  dis- 
charges the  lien  on  property  pledged  to  secure  it,  and  revests  the 
absolute  title  in  the  pledgor.^  But  the  full  amount  of  the  debt 
must  be  tendered.'  The  debt  itself,  however,  is  not  discharged 
by  tender,  but  only  the  lien,^  and  the  pledgee  may  still  have  his 

action  for  the  debt  J 

• 

gagtment  Secured,  Phillips  v,  Thomp-  When  a  partj  who  hat  pawned  arti- 
ton,  2  Johnt.  Ch.  (N.  Y.)  4x8;  Geffcken  clet  under  a  contract  to  paj  greater 
V,  Slingland,  i  Bosw.  (N.  Y.)  449;  interett  on  the  money  borrowed  than 
Jamet'  Appeal,  89  Pa.  St  54;  Marzion  the  law  allows,  tenders  to  the  pawn- 
V,  Pioche,  8  Cal.  522.  broker  the  principal  and  lawful  inter- 
So  where  the  property  was  tub-  ett  thereon,  he  it  entitled  to  the  pot- 
pledged  the  pledgee  cannot  direct  hit  tettion  of  hit  property,  although  the 
attisnee  to  apply  the  proceedt  to  the  ttatute  ettablithing  the  rate  of  inter* 
pledgee't  debt  Ware  v,  Otis,  8  Me.  387.  ett  in  tuch  catet  only  provides  a 
1.  Jonei  V.  Benedict,  17  Hun  (N.V.)  penalty  for,  and  does  not  prohibit 
128;  affd.  8t  N.  Y.  79.  See  note  to  the  charging  of  more  than  lawful 
Pattiton  V,  Hull,  9  Cow.  (N.  Y.)  747.  interest    Jackton    v.  Shawl,  29  CaL 

S.  Wilcox  V.  Fairhaven  Bank,  7  267. 
Allen  (Mass.)  270.  The  amount  tendered  should  include 
8.  Fridley  v,  Bowen,  103  111.  633.  charges,  assessments  rightfully  paid 
4.  Haskins  v,  Kelly,  i  Robt  (N.  Y.)  by  the  pledgee.  McCalla  v.  Clark,  55 
160 ;  Ball  V,  Stanley,  5  Yerg.  (Tenn.)  (ja.  53.  But  see  Ponce  v,  McElinr,  47 
199;  McCalla  v,  Clark,  55  Ga.  53;  Mit-  Cal.  154;  Flowers  v,  Sproule,  2  A.  K. 
chell  V.  Roberts,  17  Fed.  Rep.  776;  Marsh.  (Ky.)  54. 
Norton  v,  Baxter,  41  Minn.  146;  Kat-  But  If  interest  was  not  contracted  for 
cliff  V,  Dayiet,  Cro.  Jac.  244;  Cogei  v,  and  none  has  accrued  by  way  of  dam- 
Bernard,  2  Ld.  Raym.  909;  Ryall  v.  ages  after  a  demand,  It  need  not  be 
Rowles,  I  Atk.  165,  167.  tendered.     Hines  v,  Strone,  56  N.  Y. 

The  assertion  of  absolute  ownerthip  670,  affg.  46  How.  Pr.  (N.  Y.)  97. 
in  the  thing  pledged  by  the  pledgee  re-  Altar  Maturity— Even  if  made  after 
lievet  the  pledgor  of  the  necessity  of  maturity  of  the  debt  a  tender  other- 
tendering  the  amount  of  the  debt  secured  ^ge  sufficient,  when  refused  without 
before  suing  for  conversion.  Lucketts  good  reason,  discharges  the  lien  of  the 
v.  Townsend,  3  Tex.  1x9.  creditor  upon  property  held  in  pledge 
Where  collateral  security  has  been  as  security  for  the  debt  Norton  f . 
sold  to  a  third  party,  who  has  a  lien  Baxter,  41  Minn.  146. 
upon  it  for  the  payment  of  the  note  After  the  commencement  of  an  ac- 
which  it  secured,  the  holder  of  the  se-  tion  on  the  debt,  the  amount  due  with 
curity  cannot  be  required  to  surrender  costs,  was  tendered  and  held  to  be 
it  without  a  tender  of  the  amount  due  good.  Cass  v.  Higenbotam,  100  N.Y. 
upon  the  note.  Lewis  v.  Mott,  36  N.  248.  But  see  Butts  v.  Burnett,  6  Abb. 
Y.  395.  Pr.,  N.  S.  (N.  Y.)302. 

.u^""??*  ?vf**7*":'^^*"°l'"*  *!l  5.  Appletonr.  Donaldson,  3  P^ St 

the  debt  witli  interest  and  costs  and  3^     ^^^^       t;. Young,  30  Gafwi. 

expenses  up  to  the  time  of  tender  should  ^      -,               «,   ,       , 

be  ofTered.    Cass  v.  Higenbotam,  100  ••  Io»«»  <>»  **i«ag«f  4  54»- 

N.  Y.  248;  Kennedy  v,  Hammond,  x6  T.  Mitchell  v.  Roberta,  17  Fed.  Refx 

Mo.  341.  77^ 
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The  tender  should  be  absolute  and  conditional  as  a  general 
rule,  but  it  may  be  conditioned  on  the  return  of  the  security 
pledged  and  still  be  good.^  The  money  should  be  actually  pro- 
duced unless  on  the  pledgor  being  ready  and  offering  to  pay  it, 
the  pledgee  expressly  states  that  it  need  not  be  produced,  for  it 
will  not  be  accepted.*  As  the  tender  has  only  the  effect  of  ex- 
tinguishing the  lien  and  does  not  discharge  the  debt,  keeping  the 
tender  good  or  bringing  the  money  into  court  is  not  required.' 

1.  Cass  V,    Higenbotam,  xcx)  N.  Y.  which  the  creditor  claimed  to  be  ow- 

338 ;  overruling    same    case    27    Hun  ing  him,  but   upon  one  and  another 

<N.  Y.)  406.  pretense    the   agent  was  put  off  for 

In  Cass  V,  Higenbotam,  xoo  N.  Y.  several    months,  when    the    creditor 

338,    the  court    bjr    Miller,    }^    said :  declared  that  he  had  disposed  of  the 

''If   a  deposit  were   ma^e  without    a  watch  in  exchange  for  another  and  a 

delivexT  of    the   goods    the    pledgor  sum   of  mone^,  it  was  held  that  the 

might  lose  his  money  and  afterwards  debtor  could  maintain  a  suit  for  the 

fail  to  obtain  his  goods  or  be   left  to  conversion   of  the  watch  without  any 

an  action  for  the  recovery  of  the  same,  formal  demand,  and  without  a  formal 

'*A  tender  of  performance  ma/  al-  tender  of  the  money  due.     Rosenzeig 

ways  be  restricted  by  such  conditions  v,  Frazer,  82  Ind.  342. 

as  by  the  terms  of  the  contract  are  8.  Cass  v.  Highenbotam,  100  N.  Y. 

conditions      precedent,    or     simulta-  248;  Mitchell  v.  Roberts,  17  Fed.   Rep. 

neous,  or  proper  to  be   performed   by  776;  Kortright  v,  Cady,  21  N.  Y.  341. 

the  party  to  whom  tender  was  made.^  In  Cass  v,  Higenbotam,    100  N.  Y. 

Wheelock  v.  Tanner,  39  N.  Y.  481.  248,  the  court  by  Miller,  J.,  said:  "Be- 

S.  Hancock    v.   Franklin    Ins.   Co.,  ing  a  conditional  tender,  and  depend- 

X 14  Mass.  155;   Thomas  v.  Evans,   10  ing   upon    the    return   of  the  property 

East  loi ;  Kraus  v,  Arnpld,  7  Moore  which  was  demanded,  there  would  seem 

59.  to  be  no  obligation  on  the  part«of  the 

So  where  the  pledgee,  the  amount  defendant  (pledgor)  to  pay  the  money 
due  having  been  agreed  upon,  re-  into  court,  as  in  that  event  the  plaintiff 
quested  that  the  business  be  postponed  (pledgee)  would  have  been  entitled  to 
until  later,  and  demanded  the  full  the  money  absolutely.  He  had  no 
value  of  the  property  pledged  which  right  to  it  without  the  return  of  the 
was  much  more  than  the  amount  due,  goods,  and  as  that  was  refused,  no  rea- 
the  tender,  although  a  check  was  be-  son  exists  why  the  defendant  should 
ing  drawn  for  the  amount  of  the  debt,  pav  the  money  into  court.  The  plain- 
was  held  to  be  ineffectual.  Dunham  tiff  was  fully  protected  without  the 
V,  Jackson,  6  Wend.  (N.  Y.)  22.  defendant  so  doing,  as  he  retained  the 

Offer  to  Pay. — A  mere  offer  by  the  property  in  his  possession.    The  obli- 

original  pledgor  to  pay  an  assignee  of  gations  of  the  pledgor  and  pledgee  ^re 

the  pledge  the  amount  due  thereon,  mutual,     concurrent    and     reciprocal, 

unattended      by     an      actual    tender  Where    either    party    performs,  he  is 

of      the      original        debt      secured,  entitled  to  performance  by  the  other  as 

is      insufficient      to     extinguish     the  a  condition   of  his  own*  performance, 

lien  and  entitle  such  pledgor  to  a  re-  The  refusal  of  either,  where  pcrform- 

turn  of  the  securities.     Such  offer  to  ance  is  tendered,  furnishes  ground   for 

pay  is  not  equivalent  to  an  actual  ten-  an  action.   Holmes  v.  Holmes,  Z2  Barb, 

der.     Lewis  v.  Mott,  36  N.  Y.  395.  (N.  Y.)  138.      Tender  is  not  required 

But  where   a  watch,  having    been  in  such  a  case  by  a  deposit  in  court,  for 

pledged  for  the  payment    of  a  loan  the  reason  that  a  payment  into. court  is 

made  without  a  specified  time  for  repay-  unconditional,  and  from  that  time  the 

ment,  the  creditor  subsequently  noti-  money  becomes  the  property    of   the 

fied  his  debtor  that  he   must  redeem  plaintiff  absolutely.    Becker  v.  Boon, 

the  watch  or  it  would  be  sold,  and  an  6x  N.  Y.  322." 

agent  of  the  latter  called  upon    the  It  seems  the  provision  of  the  New 

pledgee  a  number  of  times  with  money  Tork  Code  of  Civil  Procedure  ((  732) 

sufficient  for  the  purpose,  and  offered  in  reference  to  tenders  refers  only  to 

to  pay  even  more  than  the  amount  that  class  of  tenders  which  satisfy  and 
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(2)  Refusal  of  Tender. — By  refusing  to  accept  a  tender  properly 
made  the  lien  is  at  an  end,  and  the  pledgee  suing  to  recover  his 
debt,  the  value  of  the  pledge  at  the  time  of  such  refusal,  will  be 
deducted  from  the  amount  of  the  debt.*  The  pledgor  may  main- 
tain trover  for  the  property  and  recover  its  full  value  without  de- 
ducting the  amount  of  the  debt  for  which  it  was  pledged,  the 
creditor  having  to  bring  a  separate  action  for  his  debt.* 

If,  in  such  a  case,  there  had  been  a  surety  to  the  debt,  he  is 
discharged,  for  the  security  to  which  he  is  entitled  on  paying  the 
debt  has,  by  the  creditor's  own  act,  been  destroyed.' 

d.  Waiver, — If  the  pledgee  voluntarily  surrenders  the  posses- 
sion of  a  pledge  with  an  intention  to  abandon  his  right,  or  if  he,  by 
his  own  voluntary  act,  places  the  pledge  be3rond  his  own  power 
to  restore  it,  as  by  agreeing  that  it  may  be  attached  at  the  suit  of 
a  third  person,  it  will  amount  to  a  waiver  of  the  pledge.^ 

discharge  the  debt.     Cas8  v.  Higen-  eluded  from  continuing  to  hold  niK 

botam,  too  N.  Y.  248.  road  bonds  as  collateral  security,  al- 

1.    Griswold  v.  Jackson,  2  Edw.  Ch.  though  he  has  made,  .without  consid- 

(N.  Y.)  461;  Hathawaj  v.  Fall  River  eration,  a   promise  to   the  debtor  to 

Nat.  Bank,  131  Mass.  14;  Hancock  v.  give  them  up.    Smith  z*.  Strout,65Me. 

Franklin  Ins.  Co^  1x4  Mass.  155.  205. 

By  unjustlv  refusing  a  tender  suf-  R,  being  the  owner  of  certain  musi- 
ficiently  made,  the  pledgee  loses  his  cal  instruments,  pledged  them  to  F, 
right  to  retain  the  pledge  as  against  and  was  afterwards  employed  to  assist 
another  creditor  of  the  pledgor  who  in  the  management,  care,  and  renting 
has  subsequent  to  the  making  of  the  of  the  same; .and  in  the  course  of  his 
pledge,  acquired  rights  in  the  property,  employment  rented  a  piano  (part  of 
even  though  the  tender  has  not  been  the  pledged  property)  to  D,  but  in- 
kept  good.  Norton  '  v,  Baxter,  41  stead  of  making  the  lease  in  Uie  name 
Minn.  146.  of  F,  as  he  was  directed,  made  it  in  his 

%.  Ball  V.  Stanley,  5  Yerg.  (Tenn.)  own  name.,   F  notified  D  that  he  was 

199;  Mitchell  V,  Roberts,  17  Fed.  Rep.  the  owner,  and  D  agreed  to  hold  the 

776.  property  for  him,  and  at  the  end  of  the 

8.  Griswold  v.  Jackson,  2  Edw.   Ch.  lease  to  return  it  to  him.     R  made  a 

(N.  Y.)  461.  bill  of  sale  of  the   property  to  P  to 

Upon  the  tender  of  the  amount  of  a  satisfy  a  debt,  and   at  the  same  time 

debt  for  which  an  accommodation  note  assigned  the  lease  made  by  him  to  D, 

is  held  as  security,  the  maker  of  the  P  taking  with  notice  of  Ps  claim.    P 

note  being  in  effect  a   surety,  is  dis-  notified  D  of  the  sale,  and  the  Utter 

charged,  and  on  being  sued  he  need  accepted  from  the  former  a  lease.    In 

not  plead  the   tender    or    bring  the  an  action  bv  P  against  D,  held,  that 

amoynt  into  court.*   Appleton  v,  Don-  F  had  not  lost  his   lien,  and  that  D 

aldson,  3  Pa.  St  381.  was  entitled  to  set  up  the  title  of  F  as 

4.  Arendale    v.    Morgan,    5    Sneed  a  defense  to  the  action.     Palmtae  r. 

(Tenn.)  703.  Doutrick,  59  Cal.  154;   43  Am.  Rep. 

While  chattels  were  in  the  posses-  345. 

sion  of  a  pledgee,  the   pledgor  mort-  But  leaving  a  pledge  in  the  hands  of 

gaged  them,  and    they    were    seized  the  pledgee,  no  offer  to  redeem  or  de- 

under    the    mortgage.    Th6  pledgee,  mand  of  payment  being  made,  is  not 

while  claiming  ownership  and   object-  sufficient  evidence    of    abandonment 

ing  to  the  seizure,  did    not  assert  his  Cridge's  Appeal,  131  Pa.  St  189. 

lien.    Heldy  that  he  did  not  waive  it  Fraudulent      RoimMntaUoiis.  —  A 

by  failing  to  assert  it    Gunsel  v.  Mc-  pledg<fc  who,  by  fraudulent  represents- 

Donnell,  67  Iowa  521.  tions,  has  been  induced  to  release  his 

A  creditor  recovering  judgment  on  a  interest  in  the  property  under  pledge, 

debt,  and   arresting  the  body  of  the  is  entitled,  upon  discovering  the  fraud, 

debtor  thereon,  is  not  thereby    pre-  to    reassert    his    claim.      Easton    o* 
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So  if  the  pledgee  attaches  or  issues  execution  on  the  goods 
pledged  under  a- judgment  on  the  debt  secured,  he  waives  his  lien.^ 
But  if  the  goods  are  t^iken  for  another  debt  owed  to  the  pledgee 
by  the  pledgor,  and  the  officer  levying  is  notified  of  the  lien  and 
told  to  maintain  it,  the  lien  is  not  waived.* 

S.  Snforoement  of  Right  to  Bedeem — a.  In  General. — The  dis- 
charge of  the  lien  must  first  be  accomplished ;'  t^en,  on  refusal 
of  the  pledgee  to  return  the  security,  the  pledgor  may  seek  his 
remedy  in  equity  or  at  law.* 

b.  Remedy  in  Equity— (i)  In  GeneraL— As  a  rule  a  bill  in 
equity  does  not  lie  to  redeem  property  from  a  pledge,  because  the 
remedy  at  law  is  ample.^  But  some  special  ground  of  inadequacy 
of  the  remedy  at  law  must  be  shown,  as  that  a  discovery  is  needed, 
an  account  wanted,  or  that  there  has  been  an  assignment  of  the 
pledge.* 

But  if  the  pledgor  comes  into  a  court  of  equity,  he  ntust  do 
equity  by  first  paying  the  debt  secured  and  allowing  for  other 
set-offsJ 


HodgeS)  i8  Fed.  Rep.  677 ;  Brulej  v,  may  have  his  bill  for  specific  delivery 

Rose,  57  Iowa  651.  of  the  property  held  in  trust,  but  such  a 

1.  Citizens'  Bank  v,  Dows,  68  Iowa  practice  seems    to    violate  the    funda- 

460;  Buck  V,  Ingersoll,  IX  Met.  (Mass.)  mental  principle  of  a  pledge,  which  is 

326;  Legg  V.  Willard,  17  Pick.  (Mass.)  that  the  legal  title  and  not  an  equitable 

X40;  Jacobs  V,  Latour,  5  Bing.  130.  one  remains  in  the  pledgor.    Brown  v. 

So  if  the  goods  be  held  by  the  agent  R  una  Is,  14  Wis.  693. 

of  the   pledgee.      Swett  v.  Brown,   5  in  that  case  the  court  said:  "Where 

Pick.  (Mass.)  178.  a  party  obtains  possession  of  chattels 

Where  a  pledgee  assigned  his  debt  through  some  trust  or  fiduciary  relation 

without    the     lien     and     allowed    the  to  the  owner,  and  then  attempts  to  hold 

pledged  property  to  be  attached  by  the  the  possession  wrongfully,  a  court  of 

assignee   and  other   creditors  without  equity  may  entertain  a  suit  for  specific 

notifyine  the  officer  of  the  lien,  the  lien  delivery  of  the   thing  withheld.    The 

was    held  to  be  waived.     Whitaker  v,  subject  of  trusts  is  a  matter  peculiarly 

Sumner,  20  Pick.  <Mass.)  399.  of  equitable  cognizance,  and  we  suppose 

8.  Whitaker    v.    Sumner,  20     Pick.  ^  pledge  of  personal  property  creates  a 

(Mass.)  399;  Townsend  v.  Neivell,  14  trust  in  respect  to  such  property.     The 

Pick.  (Mass.)  332.  pledgee  has  a  right  to  retain  and  hold  the 

8.   Hendrix    r.   Harman,  19  S.  Car.  property  pledged  until  his  debt  is  paid, 

483.     See  supra,  this  title.  Discharge  and  then  he  is  bound  to  restore  it  to  the 

of  Lien.  pledgor.     Thus   a   fiduciary  relation  is 

4.  The  right  to  redeem  cannot  be  created  between  the  parties  in  respect 
enforced  against  the  administrator  of  to  the  pledge,  from  which  arise  various 
a  deceased  pledgee  unless  it  is  alleged  obligations  and  duties." 

and  proved  that  the  pledged  property  ,    ^emp  v.  Westbrooke,  x  Ves.  278; 

came  into  the  administrator^  posses-  g^^      j,    ^^              Hasbrouck  v.  vL^ 

sion      Angus  t;.  Robinson  (Vt.  1890;,  derv-oort,4  Sandf.  (N.  Y.)  74. 

19  Atl.  Rep.  993.  „,,      *  \              ,     ,         .  , 

5.  Doak  r.  Bank  of  State,  6  Ired.  ( N.  .  Where  the  security  for  a  debt  was  ad- 
Car.)  309;  Durant  v.  Einstein,  5  Robt.  Judged  void  at  law,  chancery  decreed  a 
(N.  Y.)  423<  Genet  r.  Howland,  45  payment  of  the  debt.  Little  w.  Fowler, 
Barb.  (N.  Y.)  560;  Flowers  v.  Sproule,  »  ^^^  (Conn.)  94. 

2  A.  K.  Marsh.  (Ky.)  54;  Chapman  v,  >   7.  Newton  v.  Fay,  10  Allen   (Mass.) 

Turner,  i  Call  ( Va.)  2S0.  505;  Hathaway  v,  ifaW  River  Nat.  Bank, 

On  the   ground    that  a  pledge  is  a  X31   Mass.  X5;  HoUiday  v.  Holgate,  L. 

trust,  it  has  been  held  that  the  pledgor  R.  3  Ex.  299. 
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(2)  Accounting, — So,  although  the  pledgor  may  have  a  remedy 
at  law,  if  an  account  is  wanted  he  may  come  into  equity.^  But 
the  account  must  be  a  real  one,  having  a  series  of  transactions  on 
both  sides,  and  not  merely  one  item  on  one  side  and  a  number  of 
set-offs  on  the  other.*  In  this  case  it  is  not  essential  that  the 
pledgor  should  tender  the  amount  of  the  account  before  filing 
a  bill  to  redeem  ;  but  if  he  oflers  to  account  with  the  pawnee  and 
pay  whatever  is  found  due  on  such  accounting,  and  that  offer  is 
refused,  he  may  bring  his  complaint  for  accounting  and  redemption 
at  the  same  time,  and  if  the  pledgee  has  sold  the  goods,  he  may  have 
a  decree  for  the  balance  due  him  from  the  proceeds  of  the  sale.' 

(3)  Redemption  of  Stock, — When  stock  in  a  corporation  is  the 
property  pledged,  and  the  shares  have  been  transferred  on  the 
books  of  the  company  to  the  pledgee's  namcy  thus  giving  him  the 
legal  title,  possession  of  the  shares  can  only  be  recovered  in  equity 
by  an  order  for  redelivery.  Though  the  legal  title  passes  in  this 
case,  yet  the  contract  of  pledge  gives  the  pledgor  this  special  right 
of  compelling  redelivery.  So,  if  the  pledgor  seeks  for  an  account 
of  receipts  and  dividends,  although  the  law  could  afford  a  rem- 
edy equity  also  has  jurisdiction,  and  especially  where  the  relief  at 
law  involves  a  multiplicity  of  suits.^ 

c.  Remedy  at  Law — (i)  In  General. — The  remedy  of  a  pledgor, 
where  the  pledgee  refuses  to  return  the  pledged  property,  is  in 
general  at  law  and  not  by  bill.*     The  remedies  at  law  are : 
First — To  recover  the  thing  itself  by  replevin.* 
Second — Where  the  pledge  has  been  sold  to  sue  on  assumpsit 
for  the  money  received  by  the  pledgee.^ 

1.  Kemp  V,  Weitbrock,  i  Yes.  278;  So  equity  will  compel  the  corpoim- 
Yanderzee  v,  Willis,  3  Bro.  Ch.  2x;  tion  to  make  the  transfer  back  to  the 
White  Mts.  R.  Co.  v.  Bay  State  Iron  pledgor  where  the  pledgee  refuses  to 
Co.,  50  N.  H.  57;  Hart  Ten  Eyck,  2  order  it  Cushman  v.  Thayer  Mfg. 
Johns.  Ch.  (N.  Y.)  62.  Co.,  76  N.  Y.  36c;  PhiUips  v,  Bcrgcr, 

Where  the  pledged  property  had  been  2  Barb.  (N.  Y.)  608;  White  v,  Schur- 
assigned,  and  an  accounting  in  equity  ler,  i  Abb.  Pr.,  N.  S.  (N.  Y.)  300;  Mid- 
demanded  without  making  the  assignor  dlebrook  v.  Merchants'  Bank,  41  Barb, 
a  party,  it  was  denied.  Lewis  r.  Var-  (N.  Y.)  481;  Treawrer  v.  Commercial 
num,  12  Abb.  Pr.  (N.  Y.)  305.  Min.  Co.,  23  Cal.  391. 

2.  Durant  v,  Einstein,  35  How.  Pr.  Where  stock  was  held  as  collat- 
(N.  Y.)  223;  5  RobV  (N.  Y.)  423.  eral    for  an    anticipated   loss  upon  a 

8.  Beatty  v.  Svlvester,  3  Nev.  228.  mortgage  of  a  house  not  yet  foreclosed, 

4.  Jones  on   Pledge.  §  558;   Brick  v,  upon  a  bill   to  redeem   the  stock,  the 

Brick,  98  U.  S.  514;  Hayward  v.  Eliot  court,  in  order  to  ascertain  the  amount 

Nat.    Bank,  96   U.     S.    611;    Burke's  of  such  loss,  will  order  the  house  to  be 

Appeal,  99  Pa.    St.   350;    Canfield   v.  sold,  unless  the  pledgee  will  accept  the 

Minneapolis  etc.  Assoc,  14  Fed.  Rep.  decision  of  a    master  or   referee  ap- 

801;  Newton  v.  Fay,  10  Allen  (Mass.)  pointed  to  ascertain  the  yalue.    Bait- 

505;    Hathaway   v.    Fall    River    Nat.  lett  v.  Johnson,  9  Allen  (Mass.)  530. 

Bank,  131  Mass.  15;  Pinkerton  v.  Man-  6.  Doak  v.  State  Bank,  6  Ired.  (N. 

Chester  etc.  R.  Co.,  42  N.  H.  424;  Bry-  Car.)  300. 

son  V,  Raynor,  25  Md.  424;  Strasburg  6.  Stoker  v,  Cogswell,  35  How.  Pr. 

etc.  R.  Co.  V.  Echternacht,  2x  Pa.  St.  (N.  Y.)  267. 

220;  Fraser  v.  Charleston,  xi   S.  Car.  7.  Read   f.   Lambert,   10  Abb.  Pr., 

486;     Hasbrouck    v.    Yandervoort,    4  l<7.  S.  ( N.  Y.)  428 ;  Cushman  v.  Hayes, 

Sand.  (N.  Y.)  74.  46  111.  145. 
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• 

Third — But  the  more  usual  remedy  is  to  sue  for  damages  for 
conversion,  and  this  is  the  better  remedy  where  the  pledgee  re- 
fuses to  return  the  pledge  or  has  wilfully  disposed  of  it  so  as  to 
put  it  out  of  his  power  to  return  it.* 

There  may  be  a  conversion  of  incorporeal  as  well  as  corporeal 
property,  and  trover  will  lie  for  such  conversion.* 

(2)  What  Constitutes  Conversion — {a)  In  General, — As  the  pledgee 
comes  rightfully  into  possession  of  the  property  pledgee),  he  is  not 
liable  for  conversion  until  that  element  of  right  has  been  removed. 
Therefore,  to  lay  the  ground  for  an  action  for  conversion  the  lien 
of   the  pledge  must  first   be  discharged,  generally  by  tender.' 

1.  Luckej  V,  Gannon,  37  How.   Pr.  but  that  the  same   principle  was  to 

(N.   Y.)  134;  I    Sweeny  (N.  Y.)   12;  govern  as  if  the  article  deposited  had 

Campbell  v.  Parker,  9  Bosw.  (N.  Y.)  been  a  watch  or  a  jewel.  Abrahams  v, 

322 ;  Henrj  v.  Martin,  3  E.  D.   Smith  Southwestern    etc.  Bank,    i     S.  Car. 

(N.  Y.)  71;  Flowers  r.  Sproule,  2  A.  441 ;  Millard,  J.,. dissenting. 

K.  Marsh.  (Ky.)  54;  Elliott  v.  Arms-  8.  Talty  t'.  Freedman's  Sav.etc.  Co., 

strong,  2  Blackf.  (Ind.)  198,  9j  U.  S.  321;  Jarvis  f.  Rogers,  15  Mass. 

In  Lawrence  v.  Maxwell,  53  N.  Y.  19,  389 ;  Amos  v,  Sinnott,  5  111.  440 ;  Henry 

the  court  by  Allen,   J.,   said  :  **What-  v,  Eddy,  34  111.  508;  Cooper  r.  Ray,  47 

ever  rights  the  pledgee  may  have  dur-  111.  53;  Kennedy  v,  Hammond,  16  Mo. 

ing  the  continuance  of  his  special  prop-  341 ;  Doak  v.  Bank  of  State,  6 1  red.  (N. 

erty,    when     the    obligation    is    dis-  Car.)  309;  Donald  v.  Suckling,  L.   R., 

•charged  and  the  property  released,  the  Q^B.  585. 

pledgor  is  entitled  to  '  the  thing  See  infra^  this  title.  Tender, 
pledged.  When  the  special  property  A  demand  made  upon  a  broker  fot 
of  the  bailee  ceases,  the  general  owner  stock  pledged  to  him  as  collateral  se- 
may  have  his  property^  and  if  it  has  curity  without  tendering  him  the 
been  converted  by  the  bailee,  or  lost  money  due,  which  demand  was  re- 
through  his  default  or  neglect,  trover  fused  under  a  false  pretext  without  ob- 
will  he.  The  right  to  use  as  well  as  jecting  to  the  omission  of  tender,  was 
the  right  to  retain  the  pledge,  ceases  held  good.  Fisher  v.  Brown,  104  Mass. 
the   instant  the  lien  is  discharged  by  259. 

the  tender  or  payment  of  the  debt,  or  A  pledge  obtained  by  false  pretenses 
the  performance  of  the  covenant  or  vests  no  title  in  the  pledgee  and  may 
engagement  for  which  the  security  is  be  recovered  on  demand  without  pay- 
given."  ing  the  debt.    Mead  v,  Bunn,  32  N.  Y. 

S.  Campbell  v,  Parker^  9  Bosw.  (N.  27c. 

Y.)  322 ;    Luckey  v.  Gannop,  37  How.  Where  a  person  had  borrowed  money 

Pr.  (N.  Y.)   134;  Decker  r\  Mathews,  attisurious  interest,  which  the  contract 

12  N.  Y.  313;   Baltimore  M.  Ins.  Co.  did  not  exhibit  on  its  face,  and  gave  a 

V,  Dalrymple,  25  Md.  269.  pledge    for  its    repayment,  held,  that 

So,  for  the  conversion  of  bank  bills  he  could  not  treat  such  contract  as 
specia^y  pledged.  During  the  civil  war  void,  and  sue  for  the  recovery  of  the 
a  customer  of  a  bank  in  South  Caro-  pledge,  without  a  tender  of  the  money 
lina  left  four  thousand  dollars  of  his  actually  due,  and  legal  interest  there- 
own  bills  with  the  bank  as  security  for  upon.  Causey  V.  Yeates,  8  Humph, 
the  return  of  a  like   sum  in   Confed-  (Tenn.)  605. 

erate  treasury  notes,  borrowed  for  a  Bale  by  Pledgor  to  Third  Ponon. — If 

short  limited  time.    Within  this  time  the  pawnor  sell  the  property  to  a  third 

he  tendered  this  sum  in  treasury  notes,  person  while  it  is  in  the  pawnee's  hands, 

and  demanded  the  return  of  the  bank-  and  the  pawnee  refuse  to  give  it  up  to 

bills,  and  upon  refusal  of  the  bank  to  the    vendee    on    beinj^     tendered    the 

deliver  them,  brought  trover  for  their  amount  of  the  debt  (or  which  it  was 

conversion.     It  was  held  that  his  right  pledged,  the  vendee  may  maintain  tro- 

to  recover  was  not  taken  away  by  the  ver  against  him.     Ratcliff  v,  Vance,  a 

fact  that  the  property    pledeea  was  Mill  (S.  Car.)  239;  S.P.  Bush  v.Lyon, 

money,  or  the  bills  of  the  bank  itself;  9  Cow.  (N.  Y.)  5a. 
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Then  a  demand  for  the  return  of  the  pledged  property  must  be 
made,  on  the  refusal  of  which  the  action  lies.^ 

{b)  Unauthofrized  Sub-pledge  or  Illegal  Sale. — An  unauthorized 
sub-pledge  or  an  illegal  sale  is  commonly  spoken  of  as  a  conver- 
sion,' but  the  discharge  of  the  lien  and  demand  are  equally  neces- 
sary whether  the  security  is  in  the  hands  of  the  original  pledgee 
or  has  been  re-pledged  or  sold  by  him  to  one  who  has  loaned 
upon  it  or  purchased  it  in  good  faith  without  notice  of  the  own- 
er's rightsX  It  once  was  held  that  when  the  pledgee  had  vol- 
untarily put  it  out  of  his  power  to  return  the  pledged  property, 
tender  and  demand  were  necessary  ;^  though  without  a  demand 

1.  Luckejr  v,  Gannon,  37   How.  Pr.  hands  of  his    pledgee.    If  the  note  b 

(N.  Y.)  134;  6  Abb.  Pr.,  N.  S.  (N.  Y.)  matured,  iU    negotiable    characrer  is 

300;  Cass  V,  Higenbotam^  too  N.   Y.  gone  and  it  may  safely  be  paid  to  the 

248;  Williamson  v.  McClure,  37   Pa.  purchaser  or  second  pledgee  taking  the 

St.  402;    Grant  v,  Taylor,  3c    N.  Y.  security  in  good  faith.     After  making 

Super.  Ct.  338;  Dewart  v,  Masser,  40  such  a  tender  instead  of  suing  at  law 

Pa.  St.  302;  Yeatman  v.  New  Orleans  the  pledgor  may  bring  a  bill  in  equitj 

Sav.  Inst.,  95  U.  S.  764,  and  have  the  rights  of  all  parties  de- 

But  where  a  pledgee  of  a  note  hands  termined.  Talty  v.  Freedman*s  Sav.  etc. 
it  to  the  maker  to  i^  given  by  him  to  Co.,  93  U.  S.  321. 
the  payee  as  pledgor,  he  thereby  con-  When  bonds  were  sub*pledged,  the 
stitutes  him  his  agent,  and  after  offer  to  original  pledgor  to  recover  their  value 
deliver  by  such  agent  to  the  payer  and  on  an  unauthorized  sale  by  the  sub- 
refusal  to  accept,  the  latter  has  no  ac-  pledgee,  must  show  that  the  latter  did 
tion  for  conversion  against  the  pledgee,  not  have  a  valid  title  or,  if  it  did  have 
Norman  v,  Rogers,  29  Ark.  365.  it,  has  lost  it  by  tender  of  the  amount  of 

TtnM   of   Dtmand. — It    was    held  in  his     lien     by     the    original     pledm. 

New  fork  that  to  lay  the  foundation  Thompson  t*.  St.  Nicholas  State  Nat 

for  an  action  against  a  pledgee  for  con-  Bank,  1x3  N.  Y.  325. 

version  of  a  thing  pledged  as  security  4.  Cortelyou  v.  Lansing,  2  Cai.  Cm. 

for  a  note  payable  on  a  fixed  day,  the  (N.  Y.)  200;   Dykers  v.  Allen,  7  Hill 

debtor's  offer    and    demand    must    be  (N.  Y.)  497;   Wilson  and  Little,  2  N. 

made  on  the  day  of  maturity;    though  Y.  443;  Lewis  v,  Graham,  4  Abb.  Pr. 

it  would  be  otherwise  of  an   action  to  (N.   Y.)  106;  Lucketts  v,  Townsend,  3 

redeem.     Butts  t^.  But nett,  6  Abb.   Pr.,  Tex.    119;  Reed  t;.  Lambert,   10  Abbl 

N.  S.   (N.  Y.)  302.     See  McCalla  v.  Pr.,  N.  S.  (N.  Y.)  428. 

Clark,  55  Ga.  53.  A  broker  having  purchased  gold  for 

8.  Hays  v,  6.iddle,  x  Sandf.  (N.  Y.)  ajcustomer  upon  a  pledge  of  bank  stock 

248;  Hope  V,   Lawrence,   i    Hun  ("N.  as  collateral   was  ordered  by  the  cus- 

Y.)  3x7 ;  Cooke  v,  Haddon,  3  F.  &   F.  tomer  to  sell  at  a  stipulated'  price  at 

229.  which  it  might  have  been  sold;  but  the 

Where  a  railroad  company  pledged  broker,  claiming  the  order  to  be  dis* 
its  own  coupon  bonds  for  its  debts,  and  cretionary,  failed  to  do  so,  but  subse- 
the  pledgee  cut  off  and  presented  for  quently  sold  it  for  a  less  price;  the  cut- 
payment  the  coupons,  it  was  held  not  tomer  thereupon  tendered  the  broker  a 
to  be  a  conversion.  Androscoggin  R.  sum  sufficient  to  paj'  the  balance  of  the 
Co.  V,  Auburn  Bank,  48  Me.  335.  account,  if  the  gold  had  been  sold  pur> 

Where  general  authority  to  "use,  suant  to  his  order.  After  such  tender, 
transfer,  or  hypothecate**  a  stock  note  the  broker  sold  the  bank  stock.  It  wis 
was  given  and  the  pledgee  sold  the  note  held  that  this  was  a  conversion  of 
on  his  own  account,  it  was  held  to  be  the  stock,  and  that  the  customer  wss 
a  conversion.  Ogden  v,  Lathrop,  i  entitled  to  recover  its  value  after  de- 
Sweeny  (N.  Y.)  643.  ducting    the    actual    indebtedness   for 

8.  Lewis  V,  Mott,  36  N.  Y.  395;  Wil-  which  the  stock  stood  in  pledge.    Hope 

liamson  v.  McClure,  37  Pa.  St.  402.  v.  Lawrence,  x  Hun  (N.  Y.)  317. 

Nor  is  the  tender  excused  by    the  Unantliorliad  Bub-idadge. — If  a  me- 

fact  that  the  pledgor's  note  is  in  the  chanic  pawns  a  chattel  that  is  put  into 
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on  the  pledgee  or  affording  him  an  opportunity  to  surrender  the 
pledged  property,  he  is  not  liable  to  the  pledgee  for  any  deprecia- 
tion in  the  value  of  such  property  during  the  time  they  remain  in 
his  possession  after  the  time  they  might  have  been  demanded.^ 
But  the  rule  is  now  that  an  unauthorized  sale  of  the  pledge  by  the 
pledgee  does  not  render  the  pledge  contract  void  ad  initio,^  and 
therefore  is  not  of  itself  a  conversion,  unless  the  pledgor  so  elects 
to  consider  it.  His  cause  of  action  does  not  arise  until  he  dis- 
charges the  lien  and  demands  a  return  of  the  pledge,  and  the 
pledgee  neglects  or  refuses  to  return  it.* 

(3)  Defenses.— Though  the  pledgee  impliedly  undertakes  to  re- 
turn the  pledge  to  the  pledgor,  the  latter,  in  the  first  place,  im- 
pliedly warranted  the  property  to  be  his  own ;  and  if  this  war- 
ranty turns  out  to  be  false  the  pledgee  is  absolved  from  his  un- 
dertaking to  restore  the  property  to  the  pledgor,  but  should  re- 
store it  to  the  true  owner  and  show  in  defense  to  an  action  for 
conversion  that  the  pledge  was  the  property  of  the  person  to 
whom  he  has  returned  it.*    The  estoppel  against  the  bailee  ceases 

his  possession  to  be  repaired,  the  owner  hold  that,  although  the  unlawful  sale 

may      maintain     trover     against    the  does  not  ^er  se  operate  as  a  conver- 

pawnee,  without  tendering  Uie  sum  for  sion,  yet  the  pledgor  may,  at  his  op- 

which    it    was  pawned.     Gallaher    v,  tion,  so  consider  it,  and  that  he  may 

Cohen,  i  Browne  (Pa.)  43.  regard  the  contract  as  at  an  end,  ten- 

So  also,  in  case  of  a  carrier,  Kitchell  der  or  offer  to  pay  his  debt  and  de- 

V,  Vanadar,  i  Blackf.  (Ind.)  356.  mand  his  pledge,  or  may  sue  for  dam- 

s  1.  Williamson  v.  McClure,  37  Pa.  St.  ages  for  the  sale.    I  think  the  cases 

402.  sustain  that  rule,  and  that  it  reconciles 

S.  First  Nat.  Bank  v.  Boyce,  78  Ky.  the  cases  which  otherwise  appear  to 

42;  19  Am.  L.  Reg.,  N.  S.  503.  conflict,  but  do  not  in   fact.    [Strong 

8.  Hopper   v.  Smith,  63  How.    Pr.  t*.  National  etc.  Banking  Assoc,  45  N. 

(N.  Y.)  34;  Butts  V.  Burnett,  6  Abb.  Y.  718;   Bryan  r.  Baldwin,  52  N.  Y. 

Pr.,  N.  S.  (N.  Y.)  302;    Halliday  vT  232.]     I  do  not  think  that  the  plaintiff 

Holgate,  L.  R.,  3  Exch.   299;  Morgan  was  called  upon  to  notify  defendant 

r.  Jaudon,  40  How.  Pr.  (N.  Y.)  366.  of  his  disaffirmance  of  the  sale  at  the 

In  Hopper  v.  Smith,  63  How.  Pr.  time  defendant  told  him  of  it.  There 
(N.  Y.)  34,  the  court  by  Rumsey,  J.,  is  no  pretense  of  any  estoppel.  Noth- 
said:  ''Outside  of  authority,  the  rule  ing  has  occurred  to  give  defendant 
that  a  sale  by  the  pledgee  is  not  ipso  reason  to  believe  that  the  contract 
factOy  a  conversion,  seems  to  be  good  was  waived,  and  he  took  no  action 
sense.  The  rights  of  the  parties  are  afterwards  in  the  strength  of  the 
based  upon  the  contract.  The  sale  by  plaintifTs  silence.  As  long  as  the 
the  pledgee  is  wrongful.  If  that  sale  contract  was  in  force  both  par- 
in  and  of  itself  determines  the  con-  ties  were  bound  by  it.  The  plain- 
tract  without  more,  then  the  pledgee  tiff  might  rely  upon  it,  and  the  de- 
by  his  wrongful  act  may  rescind  his  fendant  must  keep  ready  to  perform  it. 
contract  in  spite  of  the  wish  of  the  Neither  party  by  his  own  act  simply 
other  party  to  it.  I  am  not  aware  of  any  could  free  himself  from  its  obligation.'' 
other  case  in  which  this  can  be  done,  So  the  pledgor  may  waive  a  tortious 
and  I  can  concieve  of  no  reason  for  conversion  by  the  pledgee  through  an 
permitting  it  in  this  case.  It  may  be  illegal  sale  of  the  pledge  by  presenting 
for  the  interest  of  the  pledgor  to  keep  a  statement  showing  the  amount  he 
his  contracts  alive,  and,  if  it  is  so,  I  can-  claimed  to  be  due,  and  offering  to  re- 
not  see  why  he  may  not  do  it.  The  ceive  the  same  in  full  satisfaction, 
maxim  that  no  one  shall  take  any  ad-  Butts  r.  Burnett,  6  Abb.  Pr.,  N.  S.  (N. 
vantage  by  his  own  wrongful  act,  may  Y.)  302. 
'fairly  apply  to  this  case ;  and  we  may  4.  The  Idaho,  93  U.  S.  575 ;  Bates  v. 
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when  the  bailment  is  determined  by  what  is  equivalent  to  eviction 
by  title  paramount.^  But  the  pledgee  cannot  impeach  the  pledg- 
or's title  without  setting  up  title  in  another,*  and  he  cannot  set 
up  this  title  in  a  third  person  without  that  person's  express  au- 
thority,^ or  unless  the  property  has  been  taken  from  him  by  the 
true  owner,*  or  he  has  been  sued  by  a  third  person  claiming  title 
to  the  pledged  property.*  That  the  pledge  is  retained  after  the 
payment  of  the  debt  secured  to  secure  another  debt  due  from  the 
pledgor  to  the  pledgee  is  not  a  good  defense.^ 

(4)  Measure  of  Damages — (a)  In  General. — ^The  measure  of 
damages  is  the  value  of  the  pledged  property  at  the  time  the  ac- 
tion for  conversion  will  first  lie  \*  that  is,  when  the  tender,  demand 

Stanton,  i  Duer  (N.  Y.)  79;    Hayden  wrongdoer,  in  converting  tbe  property 

V,  Davis,  9  Cal.  573 ;  Dodge  v,  Meyer,  for  which  the  other  action  was  pend- 

10  Pac.  Coast  L.  J.  169;    Pitt  v,  Al-  ing." 

bretton,  la  Ired.  (N.  Car.)  74;  Ogle  v.  •.  Hardy  t^.  Jaudon,  i  Robt.  (N.  Y.) 

Atkinson,  5   Taunt.  759 ;     Wilson  v,  261 ;  Luckey  v,  Qannon,  i  Sweeny  (N. 

Anderton,    i   B.  &  Ad.  450;  Dixon  v.  Y.)  12;  37  How.Pr.  (N.  Y.)  13A. 

Yates,  5  B.  &  Ad,  313;     Watson    v,  T.  Loomis  v.  Stave,  72  111.  623;  EU- 

Lane,  i  x  Exch.  769 ;    Sheridan  r.  New  endiath  v.  Knauer,  64  111.  396;    First 

Q^ay  Co.,  4  C.  B.,  N.  S.  618;    Thome  Nat.  Bank  v.  Boyce.  78  Ky.  42;  New- 

t;.  Tilbury,  3  H.  &  N.  534;    Cheesman  comb     Buchanan   Co.  ^v.  Baskett,  14 

V.  Exall,  6  Exch.  341.  Bush  (Ky.)  658;  Robinson  v.   Hurler, 

Where  a  part  owner  of  stock  pledges  xx  Iowa  410;  Ainsworth   v.   Bowen,  9 

it  for  his  individual  benefit,  with  the  Wis.    348.      Damages    for  converuon 

authoribr  and  consent  of  his  co-owner,  after  default.  Cushman   r.   Hayc«,  46, 

the  pledgee  is  estopped  to  set  up  the  111.  145;  Steams  v.  Marsh,  4  Den.  (N. 

co-owner*s  title  as  a  defense  to  an  ac-  Y.)  227;  Belden  v,  Perkins,  78  III.  449. 

tion  by  the  pledgor  for  its  conversion.  When  the  pledgee  having  sold  the 

Sharpe  v.  National  Bank,  87  Ala.  644.  pledge,  refused  to  give  any  infonnation 

A  sub -pledgee  may  defend  against  respecting  the  sale  and  the  owner  hid 
the  owner  of  the  thing  pledged  by  to  nle  his  bill  of  discovery,  the  pledi^ee 
showing  that  before  the  owners  offer  was  obliged  to  pay  costs.  Cake  v. 
to  redeem  he  had  returned  it  to  his  Shull  (N.J.  x888),  13  Atl.  Rep.  666. 
own  pledgor.  Jarvis  v,  Rogers,  15  It  was  held  in  Johnson  v.  Stear,  15 
Mass.  389.  C.  B.,  N.  S.  330,  Williams,  J.,  dissent- 
Burden  of  Proof.  —  The  burden  of  ing,  that  the  actual  damage  sustained  by 
proof  to  show  that  such  third  person  the  pledgor  was  the  true  measure  of 
is  the  true  owner  is  on  pledgee.  Bid-  damages,  and  as  there  was  no  intention 
die  V,  Bond,  6  Best  &  S.  225 ;  Chees-  to  redeem,  the  damage  was  merely 
man  v.  Exall,  6  Exch.  341 ;  Sheridan  nominal. 
V.  New  Quay  Co.,  4  C.  B.,  N.  S.  6x8.  The  owner  of  goods  converted  by  a 

1.  Shelbury  v,  Scotsford,  Yelv.  23 ;  pledgee  is  not  obliged  in  order  to  fix 

Biddle  v.   Bond,  6    Best    &    S.    225 ;  the  amount  of  damages,  to  purchase 

Palmtag  v,  Doutrick,  59  Cal.  154.  an    equal    amount   of  similar  goods. 

a.  Smith  V.  Hall,  67  N.  Y.  48.  Kilpatrick  v.  Dean  (City  Ct),  3  N.  Y. 

8.  Palmtag  v.  Doutrick,  59  Cal.  154.  Supp.  60. 

4.  Godfrey  v.  Pell,  49  N.  Y.  Super.  Where  confusion  of  goods  has  oc- 

Ct  226.  curred,  the  utmost  value  of  the  goods 

6.  Cass  V,  Higenbotam,  27  Hun  (N.  lost  will  be  given.     Hart  v.  TenEyck, 

Y.)  406.    In  that  case  the  court  said  :  2  Johns.  Ch.  (N.  Y.)  62;    Ringgold  v. 

'*The  pledgor  standing  in  his  position  Ringgold,  i  Har.  &  G.  (Ind.)  11. 

as  guarantor  of  the  title  to  the  plaintiffs  The  plaintiff  deposited  with  the  de- 

as  pledgee,  and  knowing  of  the  penden-  fendant  two  notes,  as  collateral  seen- 

cy  of  the  action  in  which  he  was  bound  rity  for  a  note  of  third  persons  held  by 

to  defend  that  title,  he  could  not,  we  defendant,  which  plaintiff  procured  to 

think,   by  a  simple  demand,  put  the  be  discounted,  and  was  obliged  to  pay 

present  plaintiff  in  the  position  of  a  at  maturity,  as  well  as  the  two  notei 
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and  refusal  occur.^  But  if  the  pledgee,  having  sold  the  pledge, 
the  pledgor  sues  in  assumpsit  for  the  money  he  can  recover  only 
the  amount  actually  received  by  the  pledgee.* 

{S)  Mitigation  of  Damages. — While  the  pledgee  has  no  right  to 
hold  the  pledge  for  another  debt  than  the  one  secured,  yet  when 
he  has  sold  the  pledge,  he  may,  in  mitigation  of  damages,  show 
that  he  has  applied  the  proceeds  to  another  debt.' 

\c)  Set-off. — The  pledgee  is  always  allowed  to  set-off  against  the 
value  of  the  pledge  the  debt  secured  by  it.*  But  he  cannot  set  up 
as  counterclaim  a  debt  not  secured  by  the  pledge,  for  the  pledgoi 
sues  in  his  original  title  and  not  on  a  promise  of  the  pledgor.' 

{d)  Damages  on  Sub-Pledge. — When  the  pledge  has  been  given 
by  the  pledgee  as  security  for  his  own  debt  to  another  without 
destroying  the  original   contract  of    the  pledge,*  the  original 

deposited    with    defendant,   and   dis-  be  set-off  ag'ainst'the  debt  secured, 

counted  bj  him.    Heldy  that,  upon  of-  Levy  v.  Loeb,  47  N.  Y.  Super,  Ct.  61. 

fering  to  return  the  dishonored  note  In  an   action  bj  a  receiver  of  a  bank 

received    from     defendant,     plaintiff  against    M  to    recover    the    amount 

might,  in  an  action  for  monej  had  and  of  a  loan,    held,  that    the    bank  was 

received,  recover  the  amount  of  /he  chargeable  with   negligence,  because 

two    notes    deposited   with    the    de-  the  trustees   left  the  entire  manage- 

fendant      Majo     v.    Peterson,     136  ment  of  the  bank  to  the  president, 

Mass.  516.  without  vigilance ;  and  M  was  entitled 

For  amount  to  be  recovered  on  the  to  counter-claim  the  value  of  certain 

wrongful  sale  of  stock,  see  supra^  this  collateral  securities  converted  by  the 

title.  Sale  of  Stock.  president     Cutting  v.  Marlor,  78  N. 

1.  Reynolds  v.  Witte,  13  S.  Car.  5.  Y.  454. 

S.  Read  xu  Lambert,  10  Abb.  Pr.  N.  When  a  number  of  shares  of  stock  of 

S.  (N.  Y.)  438;  Cushman  v.  Hajes,46  the  same  kind  are  given  as  collateral 

111.  145.  security  for  a  loan,  and  are  divided  by 

8.  Hathaway    v.    Fall    River    Nat  the  pledgee  into  several  lots  and  sep- 

Bank,  131  Mass.  14;  Loomis  v.  Stave,  arately  converted,  in  an  action  for  the 

72  111.  623 ;  Belden  v.  Perkins,  78  111.  conversion  of  one  of    those   lots  the 

449;   Baldwin  v.  Bradley,    69    111.  3a ;  pledgee  has  a  right   to  set  off  against 

Bailey  v,  QoAixej^  5^  111.  507.  plaintiff's  claim  a  portion  of  the  debt 

4.  Steams  v.  Marsn,  4  Den.  (N.  Y.)  bearing   the  same  proportion  to  the 

337;    Jarvis  v.  Rogers,  15  Mass.  389;  whole  thereof  as  the  said  claim  does 

Ward  V.  Fellers,  3  Mich.  a8i ;    Belden  to  the  value  of  all  the  shares  pledged. 

V.  Perkins,  78  111.,  449;  Rosenzweig  t;.  New  York  etc.   R.  Co.  v.  Davies,  38 

Frazer,  8a  Ind.  343 ;  Smith  v.  Hall,  67  Hun  (N.  Y.)  477. 

N.  Y.  48 ;   Shaw  v.  Ferguson,  78  Ind.  8.  Smith  v.  Hall,  67  N.  Y.  48. 

5^7 ;    Baker  v,  Drake,  53*  N.  Y.  3xx;  Warehousemen       with      whom     a 

66  N.  Y.  518;   Baltimore  M.  Ins.  Co.  pledge  is  stored,  and  who,  after  sub- 

V,  Dalrymple,  35    Md.  343 ;    Levy  v.  rogation   to   the    rights    of  pledgees, 

Loeb,  47  N.  Y.  Super.  Ct  61 ;  Gruman  convert  the  goods,  cannot  set  on,  in 

V.  Smith,  81  N.  Y.  35 ;  Vanderslice  v.  tort  for  the  conversion,  debts  due  from 

Matthews,  79  Cal.  373;     Johnson  v.  the  pledgor,  in  independent  transac- 

Stear,  15  C.  B.  N.  S.  330.  tions,  thoueh  the  contract  of  pledge 

In  an  action  for  conversion  of  bags  provided    that    the    pledgees    might 

of  coffee,  it  was  held  that  neither  the  apply    the  proceeds    of    sale    to   all 

cost  of  weighing  and  selling  them,  nor  demands  against  the  pledgor;  espec- 

storage  which  had  been  paid  by  a  third  ially  where  such  warehousemen  had 

person  with  an  understanding  that  if  assented   to  a   delivery    order  which 

the  owner  recovered,  it  should  be  paid  specified  the  advances  to  which  the 

back,  be  set-off.      Kilpatrick  v.  Dean  goods    were    subject.     Kilpatrick    v. 

(Citv  Ct),  3  N.  Y.  Supp.  60.  Dean  (City  Ct),  3  N.  Y.  Supp.  60. 

Pledgor's  damages  and  expenses  may  •.  In  Donald  v.  Suckling,  L.  R.,  x  Qt 
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pledgor  can  only  recover  his  property  from  the  second  pledgee  by 
paying  him  the  amount  of  the  debt  due  the  first  pledgee.^  If  he 
sues  the  second  pledgee  in  trover,  he  may  recover  the  value  of  the 
property,  deducting  the  amount  of  the  original  debt  secured.* 

d.  Statute  of  Limitations. — After  the  debt  secured  has  been 
barred  by  the  Statute  of  Limitations,  the  pledgee  has  no  in- 
creased right  in  the  pledged  property,  for  the  statute  affects  in  no 
way  the  pledgee's  lien,  but  only  his  personal  remedy  against  the 
pledgor.'  The  pledgor's  right  to  redeem  might  be  barred  by  a 
very  long  lapse  of  time  without  any  claim  to  redeem  on  hb  part, 
and  the  title  pass  absolutely  to  the  pledgee.^    But  though  the 

B.  585,  the  court,  bj  Cockburn,  C.  J.,  S.  Work  v.  Bennett,  70  Pa.  St.  484; 

eaid:    "The  question   here  is  whether  Neiler  v,  Kelle/,  69  Pa.  St.  403 ;  Marj- 

the  transfer  of  the  pledge  is  not  only  a  land  F.  Ins.  Co.  v.  Dalr^-mple,  25  Md. 

breach  of  the  contract  on  the  part  of  243. 

the  pawnee,  but  operates  to  put  an  end  But  the  sub-pledgee  roust  have 
to  the  contract  altogether,  so  as  to  en-  acted  in  complete  good  faith  and  have 
title  the  pawnor  to  have  back  the  thing  taken  the  pledge  for  a  valuable  con- 
pledged  without  payment  of  the  debt,  sideration  without  knowledge  of  the 
1  am  of  opinion  that  the  transfer  of  original  pledge.  First  Nat.  v.  Bovce, 
the  pledge  does  not  put  an  end  to  the  78  Ky.  4a. 

contract,  upon  which  the  owner  may  8.  Hancock   v.   Franklin    Ins.   Co., 

bring  an  action  for  nominal  damages,  114  Mass.  155;  Moses   v.   St.  Paul,  67 

if  he  has  sustained  no  substantial  dam-  Ala.  168;  Whelan  v,  Kinsley,  26  Ohio 

ages;   for  substantial   damages,  if  the  St.  131;  Kemp   v.  Westbrook,  i  Ves. 

thing  is  damaged  in  the  hands  of  the  278;  Waterman  f .   Brown,  31  Pa.  St 

third  party,  or  the  owner  is  prejudiced  161. 

bjr  delay  in  not  having  the  thihg  de-  Where  a  surety  received  from  his 

livered  to  him  on  tendering  the  amount  principal     a    note    as    indemnity  and 

for  which  it  was  pledged."  passed    over   the   same    note   to  the 

Where    the    pledgee    of    securities  creditor  as  collateral  security  for  the 

wrongfullx  pledged  them,  and  the  sec-  principal  debt,  it  was  held  that  the 

ond  pledgee  took  them  in  good  faith—  creditor    could  not  recover  on   such 

held,  that  the  first  pledgor  could  re-  note    after    the    principal    debt  was 

cover  from  the  second  pledgee  a  sur-  barred  by  the  s^tute,  though  he  might 

plus  arising  from  a  sale  of  the  securities  have  done  so  if  the  note  was  delivered 

by  the  second  pledgee  to  satisfy   his  to  the  creditor  in  discharge   of  the 

loan,  which  was  a  larger  sum  than  that  liability  of  the  surety.     Russell  v.  La 

for  which  the  securities  were  originally  Roque,  13  Ala.  149. 

pledged.    In  re  Bonner,  8  Daly  (N.  4.  Story   Bailm.,  §  298;    Jones    on 

V.)  75.  Pledfi;e,  §'  581 ;  Mims  r.  Mims,  3  J.  J. 

The  pledgee  of  a  mortgage  note.  Marsh.  (Ky.)xo3. 
who  violates  the  contract  of  pledge  by  So  where  a  pledgee  holding  stock 
pledging  the  note  to  a  third  person,  is  with  power  to  sell  on  non-payment  of 
responsible  to  the  owner  of  the  note  the  debt  at  the  end  of  six  years,  the 
for  the  full  amount  of  the  note,  unless  stock  not  being  of  the  value  of  the 
he  clearly  proves  that  the  note  was  debt,  kept  it  as  his  own,  aiter  eleven 
worth  less  than  its  face.  Whoever  ac-  years  had  elapsed  in  which  time  the 
tively  violates  a  contract  need  not  be  stock  had  advanced  in  price,  a  court  of 
put  in  default.  Laloire  v,  Wiltz,  29  equity  refused  to  interfere.  Water- 
La.  Ann.  329.  man  v.  Brown,  31  Pa.  St  161. 

1.  Taitv  v.  I^edmans'    Sav.    etc.  It  was  held  in  New  Tork  that  such 

Co.,  93  U.  S.  321 ;  Lewis  v.  Mott,  36  a  case  comes  within  the  section  of  the 

N.  Y.  395 ;  Evans  v.  Potter,  2  Gall.  Revised  Statutes  relative  to  bills  of 

(U.  S.)  13;  Donald  v.  Suckling,  L.  R.,  relief,  in  cases  of  trusts  not  cognizable 

I  Q^  B.  585 ;  Halliday  v.  Holgate,  L.  at  law,  etc.,  and  that  under  the  statute, 

R.,  3  Ex.  299;  Johnson  v,  Stear,  15  C.  if  the  action  to  redeem  is  not  brought 

B.,  N.  S.  330.  within  ten  years  itom  the  time  the  debt 
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remedy   to'  enforce   his  debt  against  him   may  be   barred,  the 
pledgor  can  never  recover  his  property  without  paying  his  debt.* 

PLXTHSSR. — The  common  meaning  of  this  word  is,  to  take  prop- 
erty from  persons  or  places  by  open  force,  as  in  the  case  of  pirates 
or  banditti.  Another  meaning  (in  some  degree  figurative)  ex« 
presses  the  idea  of  taking  property  from  a  person  or  place  with- 
out  just  right,  but  not  expressing  the  nature  or  qusdity  of  the 
wrong  done.*  ^  * 

PIT,  PlYDf 0.— See  note  3. 

POnrrS. — See  note  4. 

secured  is  payable,  it  will  be  barred,  we  admit  that  the  facts  in  this  case 

Roberts  V.  S^kes,  30   Barb.   (N.   Y.)  do  not  constitute  larcen/,  or  that  those 

173.  do  not  which  are  mentioned  in  State  o. 

In  Louisiana^  the  code  provides  that  Curran,  x8  Mo.  321,  where  an  iron  safe 

the  right  to  redeem    shall    never  be  belonging  -to  a  wrecked  vessel  was  taken 

barred  by  prescription  or  limitation,  from  the  river  and  its  contents  appro- 

R.  Civ.  Code,  1870,  art.  3175;  Conger  priated  af\er  notice  of  their  ownership, 

t.v  New  Orleans,  32  La.  Ann.  1250;  Cit-  under     circumstances     said     by     the 

izen'sBank  v.  Knapp,  22  La.  Ann.  117;  supreme  court  of   Missouri    to    show 

Blanc  r.  Hertzog,  23  La.  293 ;  Citizens'  that  the  perpetrators  were  Hinmindful 

Bank  r.  Johnson,  2x    La.  Ann.   128;  of  the  duties  of  good  and  honest  men/ 

Police  Jury  v,  Duralde,^  22   La.   Ann.  I  am   still  of  opinion  that  either  case 

107.     So  held  in  California,     Cross  x\  falls  within  the  statute,  because,  if  not 

Eureka  Lake  etc.  Canal  Co.,  73  Cal.  302.  stealing,  in  the  sense  of  the  common 

It  seems  to  be  held  in  some  States  law,  it  was  'plundering,'  as  known  to 
that  after  a  tender  by  the  pledgor  and  this  statute;  if  not  in  the  Conway  case, 
refusal  on  the  part  of  the  pledgee  or  certainly  in  this,  where  the  distressed 
some  other  act  showing  a  determina-  vessel  was  almost  in  sight,  and  the 
tion  on  the  latter*s  part  to  put  an  end  goods  were  confessedly  known  to  be- 
to  the  trust  relation,  that  the  statute  long  to  her.  Mr.  Stephen  says  of  this 
will  begin  to  run.  Whelan  v.  Kinsley,  word  'plunder,'  that  he  does  not  know 
26  Ohio  St.  131 ;  Jones  v.  Thurmond,  5  that  it  has  any  special  legal  significa- 
Tex.  318.  tion.     Stephen    Dig.   Crim.   Law   (St. 

Bights  of  nedgee. — In   North  Caro*  Louis  ed.  1878)  261 «  266  m  and  notes." 

lima,    four    ye^TS^    possession    by    a  United    States  v.   Stone,  8  Fed.  Rep. 

pledgee  of  the  lessee    of  the  property  232. 

pledged  does  not  confer  title  on   the  See  also  U.  S.  v.  Pitman,  i  Sprague 

pledgee  so  that  he  can  recover' it  from  (U.  S.)  198. 

the  true  owner,  who  has    peaceably  See  generally  Larceny,  vol.  12,  p. 

gotten  possession  of  it.     Pate  f.  Hazel  1  760. 

(N.  Car.  1890.),  II  S.  E.  Rep.  1089.  8.  Within  the  meaning  of  an  English 

1.  Jones  X'.  Merchants'  Bank,  6  Robt  license  act,  a    carriage    stationed    for 

(N.  Y.)  162;  In  re  Oakley,  2  Edw.  Ch.  hire  by  the  public,  but  never  hired,  is 

<N.  Y. )  478 ;  Roots  v.  Mason  City  etc.  "plying  for  hire."    Allen  r.  Tunbridge, 

Co.,  27  W.  Va.  483.  L.  R.,  6  C.  P.  481.     But  see  Case  v, 

S.  Carter      v,     Andrews,    16    Pick.  Story,  L.  R.,  4  Ex.  319. 

(Mass.)  9.  Flylnf  OoaatwlM. — See  Coast,  vol. 

A  statute  of  the  United  States  pro-  3,  p.  28S,  3  n. 

vides  for  the  punishment  of  *''cvery  per-  4.  An  Illinois  act  authorizes  railroad 

son  who  plunders,  steals  or  destroys  corporations  **to  cross,  intersect,   join 

any    money,    gdods,    merchandise,    or  and  unite  its  railways  with  any  other 

other  effects  from  or  belonging  to  any  railway    before    constructed    at    any 

vessel   in    distress,   Or    wrecked,"  etc.  point  in  its  route  and  upon  the  grounds 

The  defendant  was  indicted  for  taking  of  such  other  railway  company."  This 

and  carrying  away  goods  belonging  to  does  not  authorize  a  railway  corpora- 

a  wrecked  vessel  and  floating  near  it.  tion  to  appropriate  a  portion  of  the 

The  court,  by  Hammond,  J.,  said:    "If  right  of  way  of  another  company  ez« 

735 


DtftaitiML  POINTS  AND  A  UTHORITIES.^  Maiiioi. 

POnriS  AHD  AXFTHOSITIES— (See  also  Brief,  vol.  2,  p.  565).— 
The  terms  "brief"  and  •* points  and  authorities"  are  synonymous 
(as  the  term  "  brief  "  is  used  in  this  country),  both  being  a  con- 
densed  statement  of  the  propositions  of  law  which  the  counsel  de- 
sire to  establish,  and  indicating  the  reasons  and  authorities  which 
sustain  them.^ 

P0IS0H8  AHB  POIBOHIHO.— (See  also  Abortion,  vol.  i,  p.  28; 
Druggist,  vol.  6,  p.  31;  Homicide,  vol.  9,  p.  548;  Medical 
Jurisprudence,  vol.  15,  pp.  248-2 js.) 

A  poison  may  be  defined  as  a  substance  having  an  inherent, 
deleterious  property  which  renders  it,  when  taken  into  the  sys- 
tem, capable  of  destroying  life.^  Again,  it  may  be  defined  to  be 
that  which,  when   administered,  is  injurious  to  health  or  life.' 

The  treatment  given  to  this  subject  elsewhere  leaves  nothing  to 
be  said  here,  save  from  the  standpoint  of  the  law  of  homicide,  as 
applied  where  poison  is  the  instrument  used,  and  from  the  stand- 
point of  the  criminal  jurisprudence  governing  the  offense  of  ad- 
ministering or  attempting  to  administer  poison. 

In  many  of  the  States  the  offense  of  administering  poison  is^ 
defined  by  statute,  and  the  punishment  thereof  reg^lat^d  thereby. 
There  is,  however,  no  very  essential  difference  between  the  statu- 
tory crime  and  the  crime  at  common  law.* 

tending  longitudlnaUj  a    distance  of  1.  Duncan  v.  Kokler,  37  Minn.  379. 

ten  or    eleven    miles.     The  court  hy  S.  Whart.  &  Stille,  Med.  Jur.,  ( 493; 

Mulkej,    J.,  said :     ''It    will  be    ob-  Taylor  on  Poisons, 

served  that  the  crossing   intersecting,  8.  Coleridge,  C.  J.,  in  Reg.  v.  Cramp, 

joining,  and  uniting  therein  authorized  5  Q^,  B.  D.  307. 

are  limited  to  a  'point'  on   the   route  For    the    purposes    of   the   EngliBh 
o£  the  proposed  road."    Illinois  etc.  R.  Pharmacy  Act,  1868  (31  &  3a  Victch. 
Co.  V.  Chicago  etc   R.  Co.,   12a   111.  121),  the  following  are  bj  ^  2  and  Sch. 
473.  A,   deemed   poisons:    Arsenic  and  its 
Ballon' Point. — A  sailor's  "point"  is  preparations;  prussicactd;  cyanides  of 
not  a  mathematical  point  at  tne  end  of  potassium,  and  all  metallic  cyanides; 
a  promontory ;  it  is  the  whole  of  the  strychnine  and  all  poisonous  vegetable 
promontory.  "The  point  begins  where  alkaloids  and  their  salts;  aconite  and  its 
a  vessel  having  to  go  round  it,  either  preparations;  emetic  tartar;  corrosive 
up  or  down  the  river,  would,  if  there  sublimate;  cantharides;   savin  and  its 
were  nothing  in  the  way,  be  obliged  to  oil;  ergot  of  rye  and  its  preparations; 
use  her  steerage  power  for  the  purpose  oxalic    acid;    chloroform;    belladonna 
of  continuing  her  course,  and  it  ends  and  its   preparations;  essential  oil  of 
where  the    necessity,    if    there   were  almonds,  unless  deprived  of  its  prussic 
nothing  in  the  way,  of  using  the  steer-  acid;  opium   and   all    preparations  of 
age  in  order    to   go    round,    ceases."  opium  or  of  poppies. 
"Rounding"  a  point  '^begins  from  the  4.  The  history  of  the  art  of  poison- 
time  when,  if  there  were   nothing  in  ing  may  be  read  in  i  Beekman*s  His- 
the  way,  a  vessel  would  have  to  begin  tory  of  Inventions  74,  et  seq,\  but  with 
to  use  her  steerage  to  go  round,  and  the  historical  aspect  of  the  subject  we 
that  the  rounding  ends  at  the  same  are  not  here  concerned, 
place  that  I  before  stated,  where,  if  Admlniitortnc    Polaon. — In    Rex  v, 
there  were  nothing  in  the  wav,   she  Harley,  4  Car.  &  P.  369,  the  accused, 
would  cease  using  her  steerage  for  the  a  servant,  in  preparing  the  breakfast  of 
purpose  of  going  round,  and   would  her  mistress,  put  arsenic  into  the  coffise- 
then    be     straight    for    her  opposite  pot,  and  told  her  mistress  that  she  had 
course."     Per  Brett,  M.  R.,  The  Mar-  prepared  the  coffee  for  her,  upon  which 
garet,  9  P.  D.  47.  the  mistress  took  the   coffee   for  her 
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breakfast,  and  thii  was  held  an  admin-  great  or  small,  as  where  morphine  was 

istering  of  poison.  administered  in   a    dose    sufficient    to 

In  Rex.  V,  Cabman,  Rj.  &  M.  114,  cause  deep  sleep  but  not  death, 

the   question    was    raised    whether   a  When  Taken  by  Ponon  Not  Intended. — 

cake  containing  poison  and  taken  into  Even  where  the  person  whom   it  was 

the  mouth  by  the  person  for  whom  it  intetided    to    kill    does    not    take    the 

was  intended,  at  the  instance  of  the  .  poison,  but  another  person  does  take  it, 

accused,  but  not  swallowed,   because  death  resulting,  the  crime  of  murder  is 

of  a  suspicion  of  poisoning,  constituted  complete.     Saunders*  Case,  Plowden's 

the    offense   of   administering   poison.  Rep.  473;State  v.  Fulkerson^Phill.  (N. 

And   see,  as    explanatory  of  this  case,  Car.)  33J.    And  see   Rex  v.  Lewis,  6 

Rex.  V.  Harley,  4  Car.  &  P.  369.  Car.  &  P.  161;  Rex  v,  Ryan,  2  Moo.  Sc 

Where  it  appeared  that  A   accused  R.  2x3.                            >                       « 

her  servant  of  stealing,   and   that  the  Attempt  to  Administer  Folaon. — To 

next  morning  the  servant  brought  up  maintain  an  indictment  for  an  attempt 

poisoned  tea  for  A's  breakfast,  and  the  to  poison,  it  must  be  «hown  that  the 

tea  was  partaken  of  by  A,  there  was  a  accused   attempted   to  administer    the 

finding  that  the  poison  was  adminis-  poison  and  that  the  attempt  was  un« 

tered.     Rex.  v.  Draper,    x    Car.  &  P.  successful^    Archbold's  Cr.  Pr.  &   PI* 

176.  259. 

In   Rex.   V,   Cluderoy,  2  Car.  &  K.  In  Rex  v.  Cabman,  Ry.  &  M.  X141 

907,  a  conviction  was  sustained   where  where  the  poisoning  was  held  not  to  be 

poisonous  berries    (of  the  coculus  in-  completed  because  the  poison  was  not 

dicMs)   were    inclosed   when    adminis-  actually  taken  into  the  stomach,  the  of- 

tered  in   a  strong  shell  or  pod,  which  fense  (Archbold  says)   it  would  seem, 

was   innoxious    and   not   likely   to    be  would  be  punishable  under  the  clause  of 

broken  in  its  passage  through  the  body,  the  statute  governing  attempts,  as  an  at- 

In  Ann  v.  State,  xi  Humph.  (Tenn.)  tempt  to  poison.  But  where  A  gave 
159,  it  was  held  that  a  conviction  of  poison  to  B,  with  directions  to  admin- 
murder  was  not  sustained  where  the  ister  it  to  C,  and  B  instead  of  doing 
evidence  was  that  the  accused,  a  young  so,  handed  it  over  to  C,  telling  him  at 
nurse  girl,  administered  the  fatal  dose  the  same  time  of  the  instructions  he 
of  laudanum  to  the  infant  under  her  had  received  from  A,  it  was  held  that 
charge  in  total  ignorance  of  its  deadly  here  was  not  an  attempt  on  A's  part  to 
properties,  and  with  the  intention  administer  the  poison.  Rex  v.  Wil- 
merely  of  quieting  the  child  in  order  Hams,  x  Car.  &  K.  539. 
that  she  might  absent  herself  for  im-  In  Rex  v.  Hanson,  2  Car.  &  K,  9x2, 
proper  purposes  of  her  own.  where  a  man  gave  a  woman  a  quantity 

In  Sumpter  v.  State,  11   Fla.  247,  it  of  cantharides  mixed   in   rum,    which 

was  held  not  enough  to  constitute  the  made  her  very  ill,  but  did  not  endanger 

crime    of    administering    poison    that  her  life,  the  counsel  for  the  prosecu- 

poison    was  placed    in   food   intended  tion,  seeing  that   the  facts  would  not 

for  certain  persons,  so  long  as  they  did  sustain  an  indictment  for  poisoning  or 

not  partake  of  it.  attempting  to  poison,  franked    an    in- 

Under  Olxlo  Btatnta. — It  was  said  in  dictment    as    for    a    misdemeanor     at 

Robbins  v.  State,  8  Ohio  St.  131,  that  common  law;  but  it  was  held  that  it 

a  purpose  to  kill  was  an  essential  in-  was  no  misdemeanor  at  common  law; 

gredient  of   murder  by   poison   under  and  the  prisoner  was  accordingly  ac- 

the    Ohio  statute.      In    Blackburn    v,  quitted. 

State,    23  Ohio  St.    146,   it    was   said  It  is  not  necessary,  under  the  English 
neither    fraud    nor    deception    was    a  statute    to  prove  that  any  bodily    in- 
necessary  ingredient  in  the  act  of  "ad-  juy  was  effected  by  the  attempt, 
ministenng  poison,"  within  the  statute.  Mr.  Bishop   (Crim.  Law   §  756)  de- 

Under  Michigan  Statute. — In  People  v.  clares  the  English  doctrine  to  be,  that 

Carmichael,    5    Mich.    10,  it  was  ad-  an  attempt  to  poison  is  not  committed 

judged,  under    the    Michigan    statute  by     administering     a     substance     not 

providing  against  the  administration  of  poisonous,  yet  believed  to  be  poisonous; 

poisons  **with  intent  to  kill  or  injure,"  because  if  it  kills,  the  person  killed  ia 

that  the  offense  was  complete  where  not  poisoned   to  death;   and  cites,  as 

the     poison     was     administered     and  supporting  the  English  doctrine,  State 

operated  to  derange  the  healthy  organ-  v,  Clarissa,    x  x    Ala.    57,    and    refers 

ization  of  the  system,  temporarily  or  to,  as    illustrative.    Com.    v,  Manley, 

permanently,  whether  the  injury  was  X2  Pick.  (Mass.)   X73;  Rex  v.  Coe,  6 
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Car.    &  P.  403;   Reg.  v.   Williams,  x  cine,  with  intent  to^  injure  the  victim, 

Den.  C.  C.  39;  Kex.  v.  Hughes,  5  Car.  the  statement  of  the  taking  of  the  poi- 

&  P.  126;  Reg.  V.  Lieddington,  9  Car.  son  and  the  consequences  thereof,  form 
&  P.  79.                                                      ,  no  part  of  the  crime,  and  are  surplusage. 

"But,**  says    Bishop,    "the>  question  Madden  t/.  State,  i  Kan.  340. 

lies  very  near  the   debatable    ground.  Under     the     Minnesota    statute,  a 

For,    if    the    substance    administered  charge  of  a  wilful    and    premeditated 

should  resemble  poison,  and  appear  to  killing,  by  giving  poison,  is  suffideot, 

ordinary  observation  to  be  such,  while  without  charging  that  the  poison  was 

yet  it  could  be  scientifically  ascertained  taken  into  the  stomach  of  the  deceased, 

not    to    be,    the    i^uirements    of  the  whereof  he  at    a    specified   time   died, 

statute    would    be    nlled    to    ordinary  Bilansky  v.  State,  3  Minn.  427. 

apprehension,    in    a   case    where    the  Brldence. — The  questions  of  evidence 

principles  of  the  common  law  would  arising  upon  indictments  for  homicide 

demand  a  conviction."  by  poisoning   fall,   for  the  most  part, 

iBdlotment.^r-As  to  the  indictment,  it  within  the  domain  of  medical  jurispru- 
may  be  said  generally,  that  where  it  is  dence,  and  are  dealt  with  under  that 
upon  a  statute,  as  it  usually  is,  the  title  of  this  work.  See  MsDiCALjuRis- 
words  of  the  statute,  or  at  the  least  prudence,  vol.  15,  pp.  24S-255. 
their  substance,  should  be  followed.  It  was  hold  in  Joe  v.  State,  6  Fla. 
La  Beau  v.  People, 6  Park.  Cr.  (N.  Y.)  591,  that,  where  some  imperfect  cvi- 
371 ;  Com.  V,  Galavan,  9  Allen  (Mass.)  dence  of  symptoms  of  poison  was  the 
271;  Com.  V.  Bearse,  108  Mass.  487;  only  testimony  to  prove  the  crime,  and 
Bishop  Cr.  Proc.,  §  644.  no  analysis    had    been    made   of  the 

In    Com.     V.    Galavan,     9     Allen  stomach  or  bowels,  and  no  motive  for 

(Mass.)     271,     it     was    held,    as     in  the  perpetration  of  the  crime  appeared, 

England^  that  an  averment  that  the  ac-  there  was  not  sufficient  evidence  to  sii- 

cused  knew  the  substance  administered  thorize  a  conviction, 

to  be  poisonous  was  unnecessary.      In  In  Osborne  v.  State,  64  Miss.  318, 

State  V,  Yarborough,  77  N.  Car.  524,  where    it  appeared  that    thp   accused 

the  court  held  otherwise,  but  the  Ufas-  gave  a  powder  to  a  boy,  telling  him  to 

sachusetts  rule  appears  to  be  the  better  mix  it  with  a  spoon  for  A,  as  he  hated 

one.  A  and  wanted  to  kill  him,  and  on  the 

It    was    held    in    Hi<iks     v.    Com.  boy's  refusal,  the  accused  did  it  himself 

86    Va.    223,   that     under     the     Vir-  and  members  of  A's  family  ate  it  and 

ginia  statute,   making  it  a  felonv   to  became  very  sick,  but  did  not  die,  it 

attempt  to  administer  poison  in  food,  was  held  that  it  did  not  sufficiently  ap- 

drink,  etc.,  with  intent  to  kill,  that  an  pear    that    the    powder,    which    the 

indictment  which  charged  the  accused  accused  called  "Rough  on  Rats,"  was 

with  an  attempt  to  poison  A,  with  in-  poisonous. 

tent  to  kill,  by  buying  the  poison,  and  In  La  Beau  v.  People,  34  N.  Y.  223, 

delivering  it  to  B,  and  soliciting  B   to  it  was  held  competent,  on  a  trial  for 

administer  it  in  coffee  to  A,  but  which  poisoning,  to  show  that  the  accused  had 

failed  to  aver  that  B  consented  to  do  threatened    the  deceased  with  injury 

this  or  that  anything  further  was  done,  from  other  instruments,  as  for  example, 

was  defective.  a  slung  shot,  the  evidence  tending  to 

It  was  held  in    Collins    v.    State,    3  show  intent. 

Heisk.  (Tenn.)  14,  that  an  indictment  So  in  Rex  v,  Mogg,  4  Car.  &  P.  364, 

under  the  Tennessee  statute  for  an  at-  it  was  held  on  the  question  of  intent 

tempt  to  poison    need    not    charge    an  that  it  might  be  shown  that  poison  was 

assault    So  in  Garnet  v.  State,  i  Tex.  administered  to  the  injured  person  at 

'  App.  605.  other  times  than  that  charged  in  the  in- 

An  allegation  of  an  actual  poisoning  dictment. 

includes,  by  necessary  implication,  an  Where,  on  the  trial  of  an  indictment 

allegation  that  the  substance  employed  for  murder  by  poisoning  A,  it  appeared 

was  poison;   but  an  indictment  of  an  that  A  had  procured  insurance  in  his 

attempt  to  poison  must  specifically  al-  wife's  favor;  that  the  wife  died  after  a 

lege  that  the  substance  employed  in  the  short  illness ;    that  A  then  made  the 

attempt  was  a  deadly  poison.  Anthony  defendant  his  beneficiary;    that,  in  a 

V.  State,  29  Ala.  27.*  few  days,  A  died  from  the  effects  of 

In    an    indictment     for     poisoning,  arsenic,    and  that    the    defendant  re- 

where  the  crime  charged  is  the  ming-  ceived  the  insurance  money;  and  evi- 

Itng  of  poison  with  food,  drink,  or  medi-  dence  was  introduced  tending  to  sho^ 
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POLKS  C0irETS.— See  Justice  of  the  Peace,  vol.  12,  p.  39 j ; 
Municipal  Courts,  vol.  15,  p.  1202. 

POLICE  JXrSTICE  OK  MAGI8TBATS— (See  also  JUSTICE  OF  THE 

Peace,  vol.  12,  p.  393;  Municipal  Courts,  vol.  15,  p.  1202).— 

A  magistrate  charged  exclusively  with  the  duties  incident  to  the 
common  law  office  of  a  conservator  or  justice  of  the  peace,  and 
the  prefix  **police"  serves  merely  to  distinguish  them  from  jus- 
tices having  also  civil  jurisdiction.^ 

POLICE  POWEE.— See    Index    of    Cross-References     in    the 
notes. 


L  Definition,  739. 

I.  Police  Power  Under  Different 

Forms  of  Government,  743. 
a.  Distinguishable   from    Power 

of  Eminent  Domain^  74a. 
3.  Distinguishable  from    Power 
of  Taxation^  744. 
II.  Where  Located,  745. 

III.  Manner  of  Exercise,  747. 

IV.  Subjects  for  Its  Exercise,  748. 

I.  Preservation    of    the     Public 
Health,  748. 
•  3.  Preservation    of    the    Public 
Morals,  750. 

3.  Regulation  of  Business  Enter- 

f  rises,  752. 

4.  Civil  Rights,  753. 

5.  General  Welfare,  755. 


6.  Miscellaneous,  757. 
V.  Limiutions  Upon    Its  Exercise, 

760. 
I.  Under  the  Federal  Constitution, 

766. 

a.  State  Laws  Impairing  the 

Obligation   of  Contracts, 
760. 

b.  Due  Process  of  Law,  760. 

c.  State  Regulations  of  Inter- 

state  Commerce,  761. 
</.  Privileges  and  Immunities 
of  Citizens  in  the  Several 
States,  763. 
i.    Under  State  Constitutions,  763. 

a.  Freedom  of  Speech  and  of 

the  Press,  704. 

b.  Religious  Liberty,  764. 


L  SJEFUiiTiov. — Police  power,  in  its  broadest  acceptation^  means 


A  scheme  on   the  defendant's  part  to  means  of  poison,  the  jury  can   find  the 
murder  the  wife  as  well  as  the  husband,  prisoner  guilty  of  murder  in  the  second 
as  a  part  of  the  plan  to  get  the  money,  degree;  and  the  court,  upon  such  con- 
It  was  held  that  evidence  tending  to  show  viction,  will  inflict  the  punishment  pre- 
that  the  defendant  poisoned  the  wife  scribed   by   law  for  the   latter  offense, 
was    competent.    Com.    v,   Robinson,  State  v,  Dowd,  19  Conn.  388. 
Z46  Mass.  571.  Jvrisdiotioii. — Where  poison  is  pre- 
And  see  also,  on   questions   of   evi-  scribed  and  delivered  to  a  person  in  one 
dence,   State   v,    H inkle,  6   Iowa  380;  county,  and  such  person   takes  the  poi- 
People  V.  Robinson,  2   Park.   Cr.  (N.  son  to  another  county,  and  there  swal- 
Y.)  235;  People  V.  Hartung,  4  Park,  lows  it  and  dies  thereof,  the  criminal 
Cr.  (N.  Y.)  256;  Stephens  v.  People,  4  act  is  commenced    in  one  county   and 
Park.  Cr.  (N.  Y.)  396;    Templeton  v,  consummated   in  another  county,  and 
People,  37  Mich.  501;  Com.t;.  Falvey,  the  latter  county  has  jjirisdiction'of  the 
10&  Mass.  394.  offense,  though  the  accused   was  never 

Bzpert  testimony  is  competent  as  to  in  that  county.      Robbins  v.  State,  8 

the  effect  of  poisons  generally,   and  in  Ohio  St.  131. 

the  particular  case.    State  v. 'Bowman,  DeaUi  by  Polaon  Within  an  Infnrano« 

78    N.   Car.  509;     State   v,  Hinkle,    6  PQUcy.—It  was  held  in  Cole  v.  Accident 

Iowa  380;  State  v.  Cook,  17  Kan.  392;  Ins.  Co.,  5  T.  R.  370,  that  a  death  bj 

People  V,  Williams,  3  Park.  Cr.  (N.  Y.)  poison  was  none  the   less  such,  within 

84;   jPeople  V,  Hartung,  4  Park.  Cr.  (N.  an  exception  in  a  policy,  because  the 

V.)  356;    Rex  V.  Long,  4  Car.   &   P.  poison  was  taken  accidentally  and  not 

398.  Intentionally. 

ConTletlon  and  Pnnfhwnt. — On  an  1.  Wenzler  v.  People,  58  N.  Y.  530, 

indictment  for  murder,  perpetrated  by  Allen  J. 
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the  general  power  of  a  government  to  preserve  and  promote  the 
public  welfare,  even  at  the  expense  >of  private  rights.^  It  isdiffi- 
cult,  if  not  impossible,  to  define  tiie  exact  scope  of  the  term. 
,  The  Supreme  court  of  the  United  States  has  declined  to  do  so, 
stating  that  it  would  only  determine  each  case  as  it  arose.' 

1.  Coole/s  Const  Lim.  (6th  ed.)  p.  tions  established  by  law  as  the  legisli* 
704;  Tiedeman's  Limitations  of  ture,  under  the  governing  and  con- 
Police  Power,  §  X ;  Patterson's  Federal  trolling  power  vested  in  them  bj  the 
Restraints.                                                 .  constitution   may  think  necessary  tnd 

Dtflnltioni  of  FoUm  Fowar. — Proba-  expedient." 
blj  the  best  definition  is  that  given  in  It  is  also  thus  defined :  **  The  con- 
the  case  of  New  Orleans  Gas  Light  servation  of  private  rights  is  attained 
Co.  r.  Hart,  40  La.  Ann  474;  8  Am.  by  the  imposition  of  wholesome  re- 
St.  Rep.  574,  where  it  is  said :  **  Police  straint  upon  their  exercise ;  such  a  re- 
power  is  the  right  of  the  State  func-  straint  as  will  prevent  the  infliction  of 
tionaries  to  prescribe  regulations  for  injury  upon  others  in  the  enjovmentof 
the  good  order,  peace,  protection,  com-  them ;  it  involves  a  provision  and 
fort  and  convenience  of  the  com  muni-  means  of  enforcing  the  legal  maxim 
ty  which  do  not  encroach  on  the  like  which  underlies  the  fundamental  rule 
power  vested  in  Congress  by  the  Fed-  of  both  the  human  and  the  national 
eral  Constitution."  law :    sic  utere  tuo  ut  alienum  nom  Ue- 

Blackstone  defines  public  police  and  das.    The  power  of  the  government 

economy  to  be  **  The  due  regulation  to  impose  this  restraint  is  called  police 

and  domestic  order  of  the  kingdom,  power."    Tiedeman's   Lim.  of    Police 

whereby  the  individuals  of  the  State,  Power,  ^  x ;    Broom's   Legal  Maxim's, 

like  members  of  a  well-governed  fam-  327. 

ily,  are  bound  to  conform  their  general  9.  Scope  of  the  Tenn. — In  Stone  i'. 

behavior  to    the  rules  of    propriety,  Mississippi,  loi  U.  S.  814,  the  court  by 

good   neighborhood,  and    good  man-  Waite,  C.  J.,  said:    "Many  attempts 

ners ;    and   to   be   decent,  industrious  have  been  made  in  this  court  and  else- 

and  inoffensive  in  their  respective  sta-  where  to  define  the  police  power,  but 

tions."    4    Blackstone's     Com.     i6a;  never  with  entire  success.    Itisalwavs 

Cooley's  Const  Lim.  4th  ed.  570.  easier  to  determine  whether  a  paru'c- 

In  Com.  V.  Alger,  7  Cush.  (Mass.)  ular   case  comes  within  the  general 

84,  the    court    by    Shaw,   C.  J.,  lays  scope   of  the  power  than  to  give  an 

down    the    doctrine      clearly:     "We  abstract  definition  of  the  power  itself 

think  it  is  a  settled  principle  grow-  which  will  be  In  all  respects  accurate." 

ing  out  of  the  nature  of  well  ordered  See  also  Boston  Beer  Co.  v,  Massacbu- 

civil     society,    that     the    holder    of  setts,  97  U.  S.  25 ;  People  v.  King,  no 

property,  however    absolute  and  un-  N.  Y.  433. 

qualified  may  be  his  title,  holds  it  un-  Shaw,  C.  J.,  in  the  case  of  Com. 
der  the  implied  liability  that  his  use  of  v,  Alger,  7  Cush.  (Mass.)  85,  uses 
it  shall  be  so  regulated  that  it  shall  the  following  language :  "It  is  much 
not  be  injurious  to  the  equal  enjoy-  easier  to  perceive  and  realise  the 
ment  of  others  having  an  equal  right  existence  and  sources  of  this  power, 
to  the  enjoyment  of  their  property,  than  to  mark  Its  boundaries,  or 
nor  injurious  to  the  rights  of  the  com-  prescribe  limits  to  its  exercise, 
munity.  All  property  in  this  com-  There  are  many  cases  in  which 
mon wealth,  as  well  that  in  the  interior  such  a  power  is  exercised  by  all  well 
as  that  bordering  on  tide  waters,  is  de-  ordered  governments,  and  where  its 
rived  directly  or  indirectly  from  the  fitness  is  obvious,  that  all  well  regu- 
government,  and  held  subject  to  those  lated  minds  will  regard  it  as  reason- 
general  regulations  which  are  neces-  able.  Such  are  the  laws  to  prohibit 
sary  to  the  common  good  and  general  the  use  of  warehouses  for  the  storage 
welfare.  Rights  of  property,  like  all  of  gunpowder  near  habitations  or  high- 
other  social  and  conventional  rights,  ways ;  to  restrain  the  height  to  which 
are  subject  to  such  reasonable  limita-  wooden  buildings  may  be  erected  in 
tions  in  their  enjoyment  as  shall  pre-  populous  neighborhoods,  and  require 
vent  them  from  being  injurious,  and  to  them  to  be  covered  with  slate  or  other 
such  reasonable  restraints  and  regula-  incombustible    material ;    to  prohibit 
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This  power  has  an  intimate  relation  to  numerous  subjects  which 

buildings  from  beine  used  for  hospi-  diligence  in  order  to  secure  general 

tals  for  contagious  diseases,  or  for  the  comfort,  health,  and  prosperity  of  the 

carrying  on  of  noxious  or  offensive  State.    Of  the  perfect  right  in    the 

trades;  to  prohibit  the  raising  of  a  legislature  to  do  which   no  question 

dam,  and  causing  stagnant  water  to  ever  was,  or  upon  acknowledged  prin- 

apread  over  meadows,  near  inhabited  ciples  ever  can  be,   made  so  far  as  nat- 

villages,   thereby  raising  noxious  ex-  ural    persons  are    concerned."      See 

halations,  injurious  to  health  and  dan-  also  ]efferies  v,  Williams,  5  Exch.  79a  • 

gerous    to    life."      See     also     Com.  Humphries  v.  Brogden,  12  Q^,  B.  739: 

T.  Tewksbury,    xi    Met.  ^ Mass.)  57;  Pixley  t;. Clark,  35  N.  Y.  530 ;  91   Ami 

People     V.    Draper,    25     Barb.    (N.  Dec.  72. 

Y.)  374;  affirmed  15  N.  Y.  532 ;  Wyne-  In  Hannibal  etc'R.  Co.  v.  Husen,  95 
hamer  v.  People,  13  N.  Y.  378;  Hart  U.  S.  465,  it  is  said :  "The  police  power 
V,  Mayor  etc.  of  Albany,  9  Wend,  of  a  State  extends  to  the  protection  of 
<N.  Y.)  571;  24  Am.  Dec.  165;  License  the  lives,  limbs,  health,  comfort,  and 
Cases,  5  How.  (U.  S.)  583;  Munn  v,  quiet  of  all  persons,  and  to  the  protec- 
lUinois,  94  U.  S.  1x3;  Indianapolis  tion  of  all  property  within  the  State, 
etc.  R.  Co.  v.  Kercheval,  x6  Ind.  84;  and  hence,  to  the,  making  of  all  regu- 
New  Albany  etd  R.  Co.  v,  Tilton,  12  lations  promotive  of  domestic  order, 
Ind.  3;  74  Am.  Dec.  195;  Mayor  etc.  morals,  health,  and  safety." 
of  Baltimore  v.  State,  15  Md.  390;  Other  definitions  have  been  given  by 
^Ohio  etc.  R.  Co.  v.  McClelland,  25  courts.  Thus  in  State  T^  Noyes,  47  Me. 
111.  123;  Police  Commrs.  v.  Louis-  2x1,  it  is  said:  **With  the  legislature 
ville,  3  Bush  ( Ky .)  597.  the  maxim  of  law  salus  fopuli  suprema 
Again  in  Mayor  etc.  of  N.  Y.  v.  /«?«,  should  not  be  disregarded.  It  is 
Miln,  II  Pet.  (U.  S.)  139,  the  court  by  the  great  principle  on  which  the 
Barbour,  J.,  said :  "Every  law  comes  statutes  for  the  security  of  the  people 
within  this  description"  (of  a  regula-  are  based.  It  is  the  foundation  for 
tion  of  police)  *'which  concerns  the  criminal  law  in  all  governments  of  civ- 
welfare  of  the  whole  people  of  the  ilized  countries  and  of  other  lands, 
State,  or  any  individual  within  it,  conducive  to  safety  and  consequent 
whether  it  relates  to  their  rights  or  happiness  of  the  people.  This  power 
their  duties ;  whether  it  respects  them  has  always  been  exercised  by  gov- 
as  men  or  citizens  of  the  State  whether  ernments  and  its  existence  cannot  be 
in  their  public  or  private  relations;  reasonably  denied.  How  far  the 
whether  it  relates  to  the  rights  of  per-  provisions  of  the  legislature  can  extend, 
sons  or  of  property  of  the  whole  people  is  always  submitted  to  its  discretion, 
of  the  State,  or  of  any  individual  within  provided  its  Acts  do  not  go  beyond  the 
it ;  and  whose  operation  is  within  the  great  principle  of  securing  the  public 
territorial  limits  of  the  State,  and  upon  safety,  and  its  duty  to  provide  for  the 
the  persons  and  things  within  its  juris-  public  safety  within  well  defined  limib 
diction."  and  with  discretion,  is  imperative.  .  . 
In  the  case  of  Thorpe  v,  Rutland  All  laws  for  the  protection  of  the  lives, 
etc.  R.  Co.,  27  Vt.  149 ;  62  Am.  Dec.  limbs,  health,  and  quiet  of  person, 
625,  it  was  thus  defined  by  Red-  and  for  the  security  of  all  prop- 
field,  C.  J.:  "The  police  power  of  erty  within  the  State,  fall  within 
the  State  extends  to  the  protection  of  this  general  power  of  govern - 
the    life,  limbs,  health,  comfort    and  ment." 

quiet  of  all  persons,  and  protection  of        Likewise  in  Lake  View  v.  Rose  Hill 

all  property  within  the  State  according  Cemetery  Co.,  70  111.  192,  the    court 

to  the  maxim  sic  uiere  tuo  ui  alienum  says :  'Hl  he  police  power  of  a  State  is 

non  iaedaSf  which   being  of  universal  co-extensive  with  self-protection  and 

application,    it   must,    of    course,    be  is  applicably  termed  the  law  of   over- 

within  the  range  of  legislative  action  ruline   necessity.    It  is  the  inherent 

to  define  the    mode    and    manner  in  and  plenary  power  in  the  State,  which 

which  every  person  may  so  use  his  enables  it  to  prohibit  all  things  hurtful 

own  as  to  not  injure  others.    And  fur-  to  the  comfort  and  welfare  ofsociety." 

ther,  by  this  general  police  power  of  See  also  Hale  v,  Lawrence,  31  N.  J.  L. 

the  State,  persons  and  property   are  714;  Tiedeman's  Lim.  of  Police  Power, 

subjected  to  all  kinds  of  restraints  and  ^  i. 
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• 

are  made  separate  titles  in  this  work,  and  to  avoid  duplication  of 
such  articles  here  it  need  not  be  treated  from  its  broadest  aspect' 

1.  Polioe  Power  XTuder  Sifl^erent  Forms  of  Ooveznment. — Under 
forms  of  government  where  limitations  upon  executive  and  legis- 
lative power  are  ill-defined  or  do  not  exist  at  all,  the  exercise  of 
the  police  power  is  subject  to  no  such  restrictions  as  are  placed 
upon  it  in  a  constitutional  government,  like  that  of  the  Uniui 
States^ 

The  constitutional  provisions  which  limit  the  power ,  of  the 
Federal  Grovernment  to  that  which  is  expressly  delegated  to  it, 
and  the  State  and  Federal  constitutions,  which  exclude  the  State 
legislatures  from  the  invasion  of  private  and  public  rights,  impose 
peculiar  restraints  upon  the  exercise  of  police  power  by  either  the 
State  or  Federal  Government.* 

2.  Diftinjpiiihable  from  Powei\  of  Sminent  Domain. — This  power  is 
to  be  distinguished  from  the  right  of  eminent  domain.    Police 

1.  Index  of  OroM-refereaoM. — Police  8.  It  Ib  scarcelj  necessarjr  to  saj  that 

power    as    conflicting  with  the  power  the  form  of  constitutional  government 

vested  in  Congress  is  treated  under  the  which  exists  in  the    United  States  has 

subjects:   Constitutional  Law,  vol.  no   exact   parallel  in  .  other   countries. 

3,  p.  670;   Dub  Process  of  Law,  vol.  The  Magna  Charta  and  other  guaran- 

6,   p.  5a;  Franchises,  vol.  8,  p.  620;  ties  of  the  rights  of  the  people  in  Bng^ 

Freight,  vol.  8,  p.  906;  Immigration,  land  are  mere   legislative  enactments 

vol.  9,  p.  936;  Intoxicating  LiquoRS,  subject  to  repeal  or  alteration  bjr  the 

vol.   II,   p.  587;     Interstate    Com-  legtelature.     See  i   Minor's  Inst.  (3rd 

MBRCE,  vol.  II,  p.  539;   Navigation,  ed.),p.6o,73;i  Blackstone*sCom.  127-8; 

vol.  12,  p.  273;   Railroads.  4  Minor's  Inst.  416.     Under  such  gov- 

Police  power  as  affecting  the  obliga-  emments,  therefore,  the  proceeding  bj 

tions  of  contracts  is  treated  under  Con-  which    ttie   judicial    power    annuls  a 

STiTUTioNAL  Law,  vol.  3,  p.  670;  CoR-  Statute  by  declaring  it  unconstitutional, 

PORATIONS,  vol.   4,  p.  212;  Foreign  although  passed   in  an  attempted  ez- 

CoRPORATiONS,  vol.  8,  p.  329;    Fran-  ercise    of   the    police    po^^er,   is  un- 

CHisES,  vol.  8,  p.  620;  License,  vol.  known. 

13,  p.  520;  Railroads;  Trusts.  "This  is  the  subject  of  the  present 

Police  power  as  applied  in  particular  work.  viz. :     Legal  limitations   upon 

cases  is  treated    in    Adulteration,  the  police  power  of  American  govcm- 

vol.  I,  p.  307;    Boards  op   Health,  ment,  National  and  State.  Where  can 

vol.  2,  p.  431;  Concealed  Weapons,  these  limitations  be  found,  and  in  what 

vol.  3,  p.  408;   Corporations,  vol.  4,  do  they    consist?    The  legislature  is 

p.  212;   Drains  and  Sewers,  vol.  6»  clearly  the  department  of  the  govern- 

p.  6;    Hawkers   and  Peddlers,  vol.  ment  which  can  and  floes  exercise  the 

9t  P-  311;  Health,  vol.  9,  p.  321;  Hos-  police  power,  and,  consequently, in  the 

pitals,  vol.  o,  p.  774;    Immigration,  limitations  upon  the  legislative  power 

vol.  9,  p.  936;  Impounding,   vol.   10,  are  to  be  found  the  limitations  of  the 

p.   187;     Improvements,    vol.  10,  p.  police  power.  Whether  there  be  other 

375;  Intoxicating  LiqyoRS,  vol.  11,  limitations  or  not,  the  most  important 

p.  587;  Interstate   Commerce,  vol.  and  the  most  clearly  defined  are  to  be 

II,  p.  539;  License,  vol.   13,  p.  250;  found  in  the  national  and  State  consti- 

LoTTERiES,   vol.   13,  p.  1167;  MuNic-  tutious.    Whenever  an  act  of  the  legis* 

IPAL  Corporations,  vol.  15,  p.   1166;  lature    contravenes    a    constitutionil 

Navigation,  vol.   16,    p.   273;     Nui-  provision    it  is    void,  and    it   is   the 

SANCE,  vol.  16,  p.  922;  Ordinances;  duty  of  the  courts  so  to  declare  it, 

Physicians  and  Surgeons;   Quar-  and   refuse    to    enforce   it"     Tiede- 

antine;  Railroads;  Religious  So-  man's    Limitations  of  Police  Powei« 

cibties;Sunday;Thbatrbs;Trusts;  §  3. 

Water      and      Water     Courses;  8.  See  Constitutional Law,vo1. 3, 

Weights  and  Measures.  p.  670,  et  seq. 

742 


POLICE  POWER.     Ttvmm  or  SmiiMiit  BoHidB.     • 

power  is  devoted  principally  to  the  care  and  preservation  of  the 
public  health  and  morals,  and  is  commonly  exercised  in  restrict- 
ing the  actions  of  individuals  and  in  regulating  their  use  of  prop- 
erty. The  right  of  eminent  domain  is  employed  for  the- advance- 
ment of  a  means  of  commerce  and  transportation  and  for  public 
convenience,  and  involves  always  an  appropriation  of  private  prop- 
erty. Neither  power,  however,  is  confined  strictly  to  such  objects.^ 

1.  See  Eminent  Domain,  vol.  6,  p.  Cambridge,  126  Mass.  438,  441,  laws 
511,  and  authorities  cited.  passed  in  ihe  legitimate  exercise  of  the 
To  illustrate :  A  law  revoking  the  police  power  of  a  State  cannot  be  con- 
charter  of  a  lottery  compandor  prohib-  sidered  as  obnoxious  to  constitutional 
iting  its  continuance,  or  a  law  reg-  provisions  merely  because  tl^ey  do  not 
ulating  the  sale  of  food  or  of  proWde  compensation  to  the  individual 
food  products,  or  forbidding  the  who  is  inconvenienced  by  them.  He 
establishment  of  fertilizer  manu-  is  presumed  to  be  rewarded  by  the 
factories  within  certain  limits  is  common  benefits  secured, 
an  exercise  of  police  power,  and  might  This  distinction  is  again  seen  in 
be  justifiable  on  that  ground  alone,  the  case  of  Com.  v.  Tewksbury,  11 
On  the  other  hand,  a  law  granting  a  Met.  (Mass.)  55.  It  appeared  that  a 
certain  railway  company  a  right  of  statute  imposed  a  penalty  on  any  per- 
way,  or  establishing  a  new  road  son  who  should  take,  carry  awaj',  or 
through  the  lands  of  a  private  person,  remove  any  stones,  gravel,  or  sand 
would  be  an  exercise  of  the  right  of  from  any  of  the  beaches  in  the  town  of 
eminent  domain.  In  one  there  is  an  Chelsea.  Defendant  was  indicted  for  a 
appropriation  of  private  property  violation  of  this  statute  and  on  the 
for  public  use,  and  a  compensa-  trial  pleaded  that  he  was  the  owner  of 
tion  for  it — in  the  other,  there  the  land  in  fee;  that  no  condemnation 
is  neither,  but  generally  instead,  proceedings  had  been  held  to  deprive 
only  a  restriction  upon  the  ac-  him  of  his  property  in  it  and  no  com- 
tions  of  individuals.  See  Cooley's  pensation  rendered  to  him.  It  was 
Const  Lim.  (4th  ed.),  ch.  15,  16;  held,  however,  that  the  act  was  an 
Stone  V,  Mississippi,  loi  U.  S.  814;  exercise  of  police  power  intended  for 
Philadelphia  v,  Scott,  81  Pa.  St.  80 ;  the  protection  of  the  harbor  of  Boston, 
22  Am.  Rep.  758;  Eminent  Domain,  and  not  an  exercise  of  eminent  domain, 
vol.  6,  p.  511,  */ j^^.  Therefore,  no  condemnation  proceed- 
In  Com.  V.  Alger,  7  Cush.  (Mass.)  ings  were  necessary,  nor  could  com- 
84.  where  a  law  prohibiting  ri-  pensation  be  claimed, 
parian  freeholders  from  building  See  generally  McElroy  v,  Kansas 
wharves  beyond  a  certain  limit  was  City,  21  Fed.  Rep.  257;  Blanchard  v, 
under  discussion,  the  court  by  Shaw,  Kansas,  16  Fed.  Rep.  444;  Werth  v. 
C.  J.,  said:  "This  is  very  different  Springfield,  78  Mo.  107;  Johnson  v, 
from  the  right  of  eminent  domain,  the  Parkersburg,  16  W.  Va.  402;  Cham<  • 
right  of  a  government  to  take  and  ap-  hers  v.  Cincinnati  R.  Co.,  69  Ga.  320. 
propriate  private  property  to  public  Compare  White  v.  Yazoo  City,  27 
use,  whenever  the  public  exigency  re-  Miss,  357. 

quires  it ;  which  can  be  done  only  on  Apprbprlatlnff    Prlrato  Proptrty  for 

condition  of  providing  a    reasonable  Pabllo  ImproTemanta. — In  the  case  of 

compensation    therefor.     The    power  Hollings worth  v.  Parish  of  Tensas,  17 

we  allude  to  is  rather  the  police  power.  Fed.  Rep.  109,  it  is  said  that  private 

the  power  vested  in  the  legislature  by  property  can  only  be  taken,  appropri- 

.  the  constitution,  to  make,  ordain  and  ated  or  damaged  tor  public  use  through 

establish  all  manner  of  wholesome  and  the  exercise  of  the  single  principle  of 

reasonable  laws,  statutes  and  ordinan-  eminent  domain,    which    in    all  cases 

ces,  either  with  penalties  or  without,  carried    with    it    the     right    of    just 

not  repugnant  to  the  constitution,  as  idemnity.    Therefore,  under  the  exer- 

they  shall  judge  to  be  for  the  good  and  cise  of  its  general  police  power,  which 

welfare  of  the  commonwealth,  and  of  extends  only  to  the  regulation  of  the 

the  subjects  of  the  same."  owner^s  use  and  dominion  of  private 

As  was  said  in  the  case  of  Bancroft  v.  property,  a  State  cannot  for  lev«e  or 
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Where  private  property  is  destroyed  to  prevent  the  spread  of  fire, 
under  statutes  or  ordinances  authorizing  such  destruction,  it  seems 
to  be  the  better  doctriiie  that  it  is  a  case  of  the  exercise  of  police 
power  and  of  eminent  domain,  and  therefore  there  can  be  no  com- 
pensation unless  specially  provided  for  by  statute.* 

8.  Distrngniflhable  firom  Power  of  Taxation. — ^A  law  which  might 
be  invalid  as  an  exercise  of  the  right  to  tax  for  revenue  might  be 
sustainable  where  its  purpose  was  the  promotion  of  the  general 
public  health  or  morals.     In  exercising  the  power  of  taxation,  no 

other  public  purposes  take,  appropri-  tion  of  Prlyato  Propaxty  to  Prvrtnt  tiM 
ate,  or  damage  private  property,  so  as  Spread  of  Fire. — ^There  is  some  con- 
to  deprive  the  owner  of  its  dominion,  flict  of  authority  upon  this  question, 
^se,  control  and  profits,  and  espeoialljr  There  are  several  cases  in  which  the 
without  due  compensation  being  first  right  of  one  person  to  destroy  the  prop- 
paid,  erty  of  another  on  ihe  ground  of  urgent 

But  it  is  doubtful  whether  this  last  necessity,  without  liability  for  damages, 
view  of  the  subject  can  be  sustained,  has  been  sustained.  Mouse's  Case,  i3 
See  Bass  v.  State,  34  La.  Ann.  499;  Coke  63;  Maleverer  v,  Spinke,  i  Dyer 
Com.  V,  Alger,  7  Cush.  (Mass.)  36b;  Respublica  v.  Sparhawk,  x  DalL 
84,  which  latter  case  has  been  (U.S.)  337.  The  principle  of  these  cases 
many  times  cited  with  approval.  See  is  without  application  where  the  person 
also  Philadelphia  v.  Scott,  81  Pa.  St.  destroying  property  acts  under  author- 
So;  22  Am.  Rep.  738;  Meeker  v.  Van  ity  given  him  from  the  government  by 
Rensselaer,  15  Wend.  (N.  Y.)  397.  statute  or  a  municipal  ordinance. 
Also  Municipal  Corporations,  vol.  Principle,  as  well  as  the  great  weight 
*5'  PP*  ^161,  1162.  of  authority,   seems   to  favor  the  view 

In  the  case  of  Green  v.    Swift,    47  that  such  taking  of  property  is  an  ex- 

Cal.  536,  the  legislature  had  estilblished  ercise  of  police  power  justified  by  the 

a    board    of  *'city    levee  commission-  maxim  salus  pofuli  sufrema  le»  and 

ers"  who  were  empowered  to  "turn  or  not  of  eminent  domain  and,  therefore, 

straighten"  the  channel  of  the  Ameri-  there  can  be  no  recovery  by  the  partv 

can  River.  It  appeared  that  during  a  cer-  suffering.      Keller  v.   Corpus  Chrisd, 

Uin  season  of  the  year  this  river  was  11-  50  Tex.  614;   Field  v,  Des  Moines,  30 

able  to  overflow,  and  that  thereby  the  Iowa  575;  Russell  v.  Mayor  etc.  of  N. 

safety  of  the  city  of  Sacramento  was  se-  y..  2  Den.  (N.  Y.)  461;  PhiladelphU  r. 

riously  endangered.    The  Board  in  con-  Scott,   81    Pa.   St.  80,  8c;    Surocco  p. 

formity  to  their  m8tructions,changed  the  Geary,  3   Cal.  69;   McDbnald  r.   Red 

bcdof  thenvertoacdnsiderableextent.  Wind,   13   Minn.  38;   American  Print 

the  doing  of  which  involved  a  virtual  Works  v,  Lawrence,  21  N.  J.  L.  248; 

destruction  of  a  portion  of  plaintiff's  Ruggles     v,     Nantucket,     11      Cash, 

premises.     Upon  his  bringing  suit  for  (Mass.)  433;  Dunbar  v,  San  Francisco, 

damages    the    court    held    that  it  was  i  Cal.  35s;  Correas  v.  San  Francisco, 

withm    the    States    police    power    to  i  Cal.  452;  Hale  v.  Lawrence,  23  N.J. 

authorize  such  proceedings  since  they  L.  «;9o;  Green  v.  Swift,  47  Cal.  erf; 

were  necessary  for  the  safety  of  a  l^ge  Bass  v.  State,  34  La.  Ami.  499;  Bow- 

class  of  people.    That  although  private  ditch   r.    BostonT    xoi    U.    S    16,  19; 

property  had  been   virtually  appropri-  Wynehamer  v.  People,  13  N.  Y.  378, 

ated.   It  had  been   by   the  exercise  of  401;    White  v.   Charieston,  2  Hill  (S. 

police  power,  and,   therefore,  the  party  Car.)  571;  Taylor  v,  Plymouth,  8  Met 

was  not  entitled  to  compensation.     See  (Mass.)462;  2  Dillon  Mun.  Corp.,  h  055 

same  principle  in  Zimmerman  v.  Union  (757.) 

Caiial  Co.,  I  W.  &  S.  (Pa,),  346.  Btotutory  Compensatton  for  DeittDysd 

These  cases  would  therefore  seem  to  Property.--In   many    States,   however, 

contradict   the   doctrine  stated   in   the  this  matter  has  become  to  be  entirely 

case    of    Hollingsworth    v.    Parish    of  regulated  by  statute.    The  same  stat- 

Tensas,  17  Fed.  Rep.  109,  so  far  as  it  ute    which    authorizes  the  destruction 

defines  such  narrow  limits  to  the  exer-  of  property  in  such  a  case  also  provid- 

cise  of  police  power.  ing  for  compensation  on  certain  cases. 

1.  Munloipal  LlabUity    fiar  Dettrno-  This  portion  of  the  subject  is  diacussed 
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discriminations  are  to  be  made ;  while  in  the  exercise  of  police 
power  the  State  is  ordinarily  to  be  governed  only  by  considera* 
tions  of  what  is  for  the  public  welfare.^ 

IL  WsooB  Located. — In  the  United  States^  the  police  power  be- 
longs to  the  several  States,  and  not  to  the  Federal  Government, 
except  so  far  as  Congress  may  exercise  it  over  the  Territories  and 
'  the  District  of  Columbia.*  This  principle  is  not  affected  by  the 
Fourteenth  Amendment,  and  Congress  cannot,  in  pursuance  of  it, 
exercise  control  over  affairs  of  police  in  a  State.  The  amendment 
only  authorized  Congress  to  prohibit  an  infringement  by  the  States 
of  the  rights  secured  to  citizens,  and  this  cannot  be  construed  to 
justify  Congressional  interference  unless  a  State  has  attempted 
to  infringe  the  rights  secured.*     Neither  the  legislature  of  a  State 

in   Municipal    Corporations,  vol.  WaU.  (U.  S.)  470;    United  States  v, 

15   pp.  1161,1162.    See  also  Eminent  Reese,  93  U.  S.  214 ;    United  States  f. 

Domain,  vol.  6,  p.  363.  Cruikshanks,  92  U.  S.  542 ;  Gibbons  v, 

1.  Mllce  Powtr    Dtstlnculilitd   firon  Ogden,  9  Wheat.   (U.  S.)  205;  Civil 

I*ow«r  of  Taxation.— Sute    v.  Mayor  Right  Cases,   109  U.  S.  3 ;  Ex  parte 

etc.  of  Hoboken,  33  N.  T.  L.  280;   Li-  Yarborough,  iioU.  S.651;  Wilkinson 

cense  Tax  Cases,  5  Wall.  (U.  S.)  462;  v.   Rahrer,  140  U.  S.  545;  Tiedeman's 

Cooley's  Const.  Lim.  (4th    ed.)  201,  Lim.  of  Police  Power,  §  202 ;  Consti- 

c86;    I    Dillon's    Mun.   Corp.,  §  357;  tutional  Law,  vol.  3,  p.  675. 

LicsNSs,  vol.  13,  p.  532;  Ash  V,  Peo-  Therefore,  when  Congress  passed  an 

pie,  II   Mich.  347;  83  Am.  Dec.  74;  act  prohibiting  the  sale  of  certain  kinds 

Tennej  v.  Lenz,  16  Wis.  566 ;  Mayor  of  oil,  or  of  oil  unable  to  undergo  a  fire 

etc.  V.  Miln,  11  Pet.  (U.  S.)  102.   Com-  test,  it  was    held  that  such  act   was 

pare  Brown  v.  Maryland,  12  Wheat,  plainly  a  police  regulation  relating  ex- 

(U.  S.)  419.  clusively  to  the  internal  trade  of  the 

An  example  of  this  difference  is  State,  and,  therefore,  beyond  the  power 
seen  in  the.  case  of  State  v.  Cassidy,  of  Congress  to  pass.  It  could  x>nly  be 
22  Minn.  312;  21  Am.  Rep.  765.  The  operative  within  the  District  of  Co- 
State  of  Minnesota  had  passed  an  act  lumbia.  United  States  v.  DeWitt,  9 
requiring  all  persons  dealing  in  spirit-  Wall.  (U.  S.)  41. 

nous  liquors  to  take  out  a  special  li-  Power  of  Congress  as  to  police  regu- 

cense    (in   addition    to    the    ordinary  lations  in  the   District  of  Columbia, 

license      already     required),     paying  ;ind  other  places  within  its  jurisdiction, 

therefor  the  sum  of  ten  dollars,  and  is  granted  by  art.  i,  ^  8,  par.  17  of  the 

provided  for  the  enforcement  of  this  Const,  of     U.  S. ;  also  by  art.  4,  §  3. 

law   by  fine  and  imprisonment.    The  See  also  Cooley*s  Principles  of  Const. 

act  also  provided  that  the  money  so  Law  90;  Cohens  v.  Virginia,  6  Wheat* 

received  should  be  expended  in  pro-  (U.   S.)  26^,   424;    Loughborough  v, 

viding  ,an   asylum   for  the   inebriate,  Blake,  5  Wheat.  (U.  S.)  317,322. 

etc     The  defendants  in  the  case  con-  8.  For  this  reason  the  act  known  as 

tested  the  validity  of  the  statute  on  the  *<Civil   Rights  Bill"  was  declared 

the  ground  that  it  provided  jfor  taxa-  unconstitutional.    Civil  Rights  Cases, 

tion  that  was  discriminating  and   not  109  U.  S.  3,  where  the  doctrine  of  the 

uniform.     But  it  was  held  that  it  was  text  is  fully  sustained.     See  also  Con- 

an  exercise  of  police  power  and  there-  stitutional    Law,    vol.    3,  p.    728; 

fore   wiAin  the  power  of  the  State.  Cooler's   Const.   Lim.   (4th  ed.)  742; 

A    power  to    regulate  included    the  Slaughter  House  Cases,  16  Wall.   (U. 

power  to  license  or  to  tax.  S.)  36. 

8.  United  States  v,  DeWitt,  9  Wall.  In  United  States  v.  Cruikshanks,  02 
(U.  S.)  41  (yv^here  it  is  said  that  this  U.  S.  5^2,  the  court  in  its  opinion  ob- 
principle  is  so  well  fixed  as  to  be  be-  serves  tnat  "every  republican  govern- 
yond  all  controversy) ;  License  Cases,  ment  is  in  duty  bound  to  protect  its 
5  How.  (U.  S.)  631  ;•  Barbier  v.  Con-  citizens  in  the  enjoyment  of  an  equal- 
nelly,  113  U.  S.  27 ;  Passenger  Cases,  7  ity  of  right  That  duty  was  originally 
How.  (U.  S.)  283;  License  Tax  Cases,  5  assumed  by  the  States  and  it  still  re« 
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nor  the  State  itself  can,  by  contract  or  otherwise,  part  Ir- 
revocably with  its  right  to  exercise  the  police  power.* 

Police  power  can  only  be  exercised  by  legislative  enactment, 
and  it  rests  solely  within  legislative  discretion  to  determine  when 
public  welfare  or  safety  requires  its  exercise.*  Courts  are  author- 
ized  to  interfere  and  declare  a  statute  unconstitutional  only  when 
it  conflicts  with  the  constitution  ;  with  the  wisdom,  policy,  or  ne- 
cessity of  such  an  enactment  they  have  nothing  to  do.*  But  while 
such  are  the  legislative  functions,  there  must  always  be  a  reason 
for  the  exercise  of  the  power,  and  rights  guaranteed  by  Fedei^or 
State  constitutions  cannot  be  violated  by  the  mere  declaration 
that  an  occupation  or  any  particular  act  is  injurious  to  the  public 

mains  there,  the  onlj  obligation  rest-  nothing  to  do  with  the  policjr  of  the 
ing  upon  the  United  States  govern-  enactmetit;  that  was  a  question  exclu- 
ment  is  to  see  that  the  States  do  not  sively  within  the  jurisdiction  of  the  leg- 
deny  the  right."  islative  assembly,  which  under  no  dr- 

1.  Stone  V,  Mississippi,  loi  U.  S.  814  cumstances  has  the  judicial  department 

(a  statute  revoking  the  charter  of  a  a  right  to  question  or  arraign."  And 
lottery  company  held  constitutional);  .  the  same  view  is  upheld  inmanycsset. 

Boston  Beer  Co.  v.  Massachusetts,  97  Lake  View  xk  Rose  Hill  Cemetery  Co^ 

U.   S.  25;    Richmond  etc.  R.  Co.  v.  70  111.  192;  Bepley  v.  State,  4  Ind.  264; 

Richmond,  96   U.   S.  521;    Butchers'  58  Am.    Dec.   628,    note;   Groddard  v. 

Union   etc.   Co.  v.  Crescent  City  etc.  Jacksonville,  15   111.  588;  60  Am.  Dec 

Co.,  in  U.  S.  746;  Toledo  etc.  R.  Co.  773;  Soon  Hing  v,  Crowley,  113  U.  S. 

V,  Jacksonville,  67  111.  37 ;  16  Am.  Rep.  703,  710. 

611;  Dingman  t;.  People,  51  111.  277;  It  is  an  established  principle  in  this 
Thorpe  v.  Rutland  etc.  R.  Co.,  27  Vt.  country  that  so  long  as  the  legislature 
140;  62  Am.  Dec.  625.  In  this  last  case  does  not  pass  the  limits  fixed  bjrtbe 
and  the  one  preceding,  the  question  constitution,  the  courts  have  no  author- 
was  discussed  as  to  whether  a  railroad  ity  to  interfere  on  the  ground  thtt  the 
company  might  be  compelled  to  sub-  legislative  acts  in  queiption  violate  the 
tnit  to  certain  statutory  regulations  natural  principles  of  justice  and  right 
notwithstanding  such  regulations  were  Tiedeman*s  Lim.  Police  Power,  ?  2; 
a  quasi  violation  of  their  charter,  and  State  v.  Wheeler,  25  Conn.  290;  People 
in  both  cases  the  right  of  the  State  to  v.  Toynbee,  2  Park.  Cr.  (N.  Y.)  320; 
exercise  this  police  power  was  upheld.  Wynehamer  t;.  People,  13  N.  Y.378; 

This  question  is  also  noted  at  some  Cooley's  Const.  Lim.    (4th  ed.)  168; 

length  in  the  article  Fraxchises,  vol.  Bertholf  v,   O'Reilly,  74  N.  Y.  509; 

8,  p.  621,  ei  seq,y  and  the  distinction  be-  Butler  v.  Palmer,  i  Hill    (N.  Y.)  324^ 

tween  the  principles  stated  in  the  text  Doe  v.  Douglass,  8  Blackf.  (Ind.)  to; 

and  the  principles  laid  down  in  the  Stein  v.  Mayor  etc.  of  Mobile,  24  AU. 

famous  Dartmouth  College  v.  Wood-  6x4;  Boston  v.  Cummins,   x6  Ga.  los; 

ward,  4  Wheat  (U.  S.)  518, 1.  e.,  that  a  60  Am.  Dec. 917;  Hamilton  ».  St.  Louii 

corporation's  charter  is  a  contract  the  Co.  Ct.,  15  Mo.  23;  Guilford  v.  Chea- 

obligation  of  which  may  not  be  im-  ango  Co.,  13  N.  Y.  143. 

paired  by  statute,  is  there  stated.    See  In  People  v,  Toynbee,  2  Park.  Cr. 

also  Corporations,  vol.  4,  p.  212.  (N.  Y.)  329,  the  court  observes:  *Thc 

9.  Tiedeman's  Lim.  of  Police  Power,  doctrine  that  there  exists  in  the  judi* 

^  2;  Lake  View  v.  Rose  Hill  Cemetery  ciary,  some  vague,  loose,  and  undefined 

Co.,  70  111.  192;   Toledo  etc.   R.  Co.  v.  power  to  annul   a  law    because  in  its 

Jacksonville,  67   111.  37;  16  Am.    Rep.  judgment  it  is  contrary  to  natural  Uw 

611 ;  Munn  v,  Illinois,  04  U.  S.  1x3.  and  equity,  is  in  conflict  with  the  first 

See    also   supra^   this    title,    Police  principles  of  government,  and  can,  I 

Power  under  Different  Forms  of  Gov-  think,  never  be  maintained." 

tmmenU  Likewise,    Black,    T.,   'in    Sfaarplos 

8.    Int«rf«reiUM  of    tlie    Ctovits. — ^In  v.  Mayor  etc.  of  Philadelphia,  21  Pt. 

Munn      V,      People,       69      111,      93,  St.  x 47;  59  Am.  Dec.  759,  observed:  ** A 

the     court      observes:      '*We     have  law  if  not  prohibited  is  not  void  becaa* 
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welfare.*  In  like  manner,  although  power  may  be  delegated  to 
a  municipal  corporation  to  control  its  internal  police,  and  ordi^ 
nances  or  by-laws  passed  in  pursuance  thereof  have  the  effect 
of  legislative  acts,*  a  municipal  corporation  is  equally  prohibited 
from  an  arbitrary  exercise  of  police  power  under  the  pretense 
that  it  is  essential  to  the  public  welfare.* 

IIL  Kahitex  of  Exxbcise. — The  police  power  of  a  State  may 
be  exercised  by  the  entire  or  partial  prohibition  of  a  particular 
business  regarded  as  injurious,  such  as  a  lottery ;  but  more  com- 
monly it  is  exercised  by  imposing  taxes  or  penalties  to  discourage 
or  restrict  occupations  or  practices  deemed  injurious.* 

it  violates  the  spirit  of  our  institutions,  gusta,  6i  Ga.  572;  Municipal  Cor- 
or  impairs  anj  of  those  objects  which  porations,  vol.  15,  p.  1167,  et  seq. 
it  is  the  object  of  a  free  government  to  Therefore,  the  power  cannot  be  del- 
protect.*'  egated  or  bargained  away,  n9r  can  the 

The  whole  doctrine   is  thus  summed  corporation  hy  any  contract  hamper 

up:  **It  is  the  province  of  the  law  mak-  itself  in  the  exercise  of  it.    Gale   v, 

ing    power    to     determine    when    the  Kalamazoo,  33  Mich.  344;  9  Am.  Rep. 

exigency  exists  for  calling  into  exercise  80;  Pontiac  v.  Carter,  32  Mich.  171; 

the  police  power  of  the  State;  but  what  Brimmer  v.    Boston,   102     Mass.    19; 

are  the  subjects  of  this  exercise  is  clear-  State  v.  Cincinnati  Gas  Light  etc.  Co.» 

ly  a  judicial  question."     Lake  View  v.  18  Ohio  St.  262;   Birdsall  v.  Clark,  73 

Rose  Hill  Cemetery  Co.,  70  111.  192.  N.  Y.  73 ;  29  Am.  Rep.  105 ;  Brooklyn 

1.  Thus,  where  the    legislature    of  v.  BresTin,  57  N.    Y.    591.    Compare 

Nev)  Tork  passed  a  statute  making  it  Hitchcock  v,  Galveston,  96  U.  S.  341. 

a  misdemeanor  to  manufacture  cigars  In  the  case  of  Pickles  v,  McLellan 

in  cities  of  more  than  coo,ooo  inhabit-  Dry  Dock  Co.,  38  La.  Ann.  412,  it  is 

ants  in  any  tenement-house  occupied  held  that  under   the  police  power  of 

by  more  than  three  families,  except  the  State  the  legislature  may  abrogate 

on  the  first  floor  of  such   house  on  the  powers  conferred  on  one  munici- 

which  there  is  a  store  for  the  sale  of  pality  or  police- jury  and  confer  them 

cigars  and  tobacco,  it  was  held  that  on  another.    The  act  under  consider- 

the  act  was  an  arbitrary  exercise  of  ation   was   the   Louisiana  Act,  April 

power  violative  of  the  rights  guaran-  27th,  1870,   which  in  effect   gave  the 

teed  by  the  constitution  and  not  war-  city  of   New  Orleans  control  of  the 

ranted  by  the  constitution.     In  re  ]a-  right  bank  of  the  Mississippi  in  Al- 

cobs,  33   Hun  (N.  Y.)    374;  aflfd.  98  giers,    and     consequently,     exclusive 

N.  Y.  ^ ;  50  Am.  Rep.  636.  right  to  the  allotment  of  space  therein 

The  facts  in  the  case  and  not  the  act  for  a  public  ferry. 

of  the  legislature  constitute  any  prop-  8.  Therefore,  the  city  council  cannot 

erty  or  action  a  nuisance.     Butcher's  by  an  ordinance  declaring  such  acts 

Union  etc.  Co.  v.  Crescent  City  etc.  or  property  a  nuisance  make  it  such. 

Co.,  Ill  U.  S.  746;  Wynehamer  V.  Peo-  This   must  be   determined  by  recog- 

ple,  13  N.  Y.  378;  Pumpelly  v.  Green  nized  principles,  and  in  cases  of  doubt 

Bay  Co.,  13  Wall.  (U.  S.)  166.  it  is  a  matter  for  the  determination  of 

For  this  reason  an  ordinance  of  the  the    court.    Yates  v.   Milwaukee,   10 

city  council  of  Stockton  forbidding  the  Wall.  (U.  S.)  497 ;  Wreford  v.  People, 

establishment     of     public    laundries  i^  Mich.  41 ;  State  v.  Street  Commrs. 

within  the  city  was  held  unconstitu-  of  Trenton,  36  N.  7.  L.  283 ;  Everett  v, 

tional.    In  re  Tie  Loy,  26  Fed.  Rep.  Council  Bluffs,  40  Iowa  66 ;  Ex  parte 

611.    Similar  cases  are  found  in  Yates  O'Leary,  65  Miss.  80;  Cooley's  Const. 

V.  Milwaukee,  10  Wall.  (U.  S.)  505;  Lim.,  oth  ed.    741,    note.      See    also 

Ward  V,  Maryland,  12   Wall.  (U.  S.)  Hawkins  Point   Light-house  Case,  39 

430;   Bepley  tv  State,  4  Ind.  264;  58  Fed.  Rep.  87;  Yazoo  etc.  R.  Co.  a. 

Am.  Dec.  628,  note.  Board  of  Levee   Commrs.,  37     Fed. 

9.   I    Dillon    Mun.    Corp.,    f     141 ;  Rep.  24. 

Com.    v.    Plaisted,    148    Mass.    375;  4.  Examples  of  the  absolute  prohi- 

X2  Am.  St.  Rep.  566;  Cranston  t/.  Au-  bition  may  be  seen  in  the  suppression 
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17.  SuBJiCTB  FOB  ITB  XxXBCOlB — 1.  Proienratioii  of  the  PaUb 
HealtlL — Health^  being  the  sine  qua  non  of  all  personal  enjoyment, 
it  is  not  only  the  right,  but  the  duty  of  a  State  to  pass  such  laws 
as  may  be  necessary  for  the  preservation  of  the  health  of  the 
people.  For  this  purpose  a  State  may  forbid  or  restrict  such 
trades  and  pursuits,  or  such  uses  of  private  property,  as  might 
prove  injurious  to  the  health  of  the  community.  The  following 
are  examples  of  police  regulations  for  this  purpose  which  have 
been  held  valid :  Forbidding  slaughtering  pf  cattle  except  within 
certain  limits ;'  forbidding  the  adulteration  of  food  products,'  or 

of  lotteries,  the  prohibition  of  the  pur-  nor  unconstitutional.  State  v.  Natal, 
auit  of  any  trade  or  calling  On  Sunday,  39  La.  Ann.  439. 
and  similar  instances.  See  Stone  v.  Compare^  &ale  v,  Kalamazoo,  26 
Mississippi,  loi  U.  S.  814;  En  f  arte  An-  Mich.  344;  9  Am.  Rep.  80. 
drews,  18  (jal.  685;  Sunday.  An  ex-  8.  Adulteration,  vol.  i,  p.  207,  and 
ample  of  partial  prohibition  majr  be  seen  cases  cited.  See  also  State  v.  Camp- 
in  the  regulation  of  thesaleof  intozicat-  bell,  64  N.  H.  ^2;  People  v.  West,  44 
ing  liquors.  See  Intoxicating  Liq-  Hun  (N.  Y.)  102;  People  v,  Arensbeig, 
uoRS,  vol.  II,  p.  592-634.  105  N.  Y.  123;  59  Am.  Rep.  483;  But- 

Lioanie. — Under  the  article  Licbnsb,  ler  v.  Chambers,  36  Minn.  69;  Water- 

^vol.  13,  p.  532,  the  whole  subject  of  re-  bury  v,  Newton,  50  N.  J.  L..  534. 

atriction  of  occupations  or  pursuits  by  Olaomargaxlne.  —  The    act    of  Ntn 

means  of  taxes  or  penalties  is  reviewed.  Hampshire^  1885,  prohibiting  the  sale 

See  also  Tiedeman's   Lim.  of   Police  of  imitation  butter,  unless  colored  pink. 

Power,  ^  loi;  Leavenworth  v.  Booth,  being  intended  to  prevent  fraud  on  the 

15  Kan.  627;  Cooler's  Const.  Lim.  (4th  public  in  the  sale  of  provisions,  is  witfiln 

ed.)  pp.  201,  495,  5&;  Ash  v,  Pebple,  11  the  police  power  of  the  State.    State  v. 

Mich.  347;  83  Am.  Dec.  740;  Walters  Marshall,  64  N.  H.  549. 

V,  Duke,  31  La.  Ann.  668;  Municipal  Maryland  Acts  1884,  ch.2t3,  requir- 

Corporations,  vol.  15,  p.  1 173.  ing  all  oleomargarine  sold  to  bestamped 

1.  See  generally  Health,  vol.  9,  p.  as  such,  is  plainly  within  the  constitu- 

320.  tional  power  of  the  legislature.    Pierce 

9.  Villavaso  v,  Barthet,  39  La.  Ann.  v.  State,  63  Md.  592. 
:i47;  Butchers*  Union  etc.  Co.  t;.  Cres-  P^jffn.vy/va^tVi  Act  of  1885,  prohibiting 
cent  City  etc.  Co.,  iii  U.  S.  746;  the  manufacture  and  sale  of  oleomarga- 
Slaughtfcr  House  Cases,  16  Wall.  (U.  rine  or  the  keeping  the  same  with  in- 
S.)  36;  New  Orleans  v,  Stafford,  27  La.  tent  to  sell,  is  a  valid  exercise  of  the 
Ann.  417;  21  Am.  Rep.  563;  Gale  r.  police  power;  and  the  fact  that  pure 
Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  oleomargarine  may  be  wholesome  is 
80;  Watertown  v.  Mayo,  109  Mass.  315;  immaterial.  Powell  v.  Com.,  114 
12  Am.  Rep.  694;  Gall  v,  Cincinnati,  18  Pa.  St.  265;  127  U.  S.  679;  State  v. 
Ohio  St.  563;  Spaulding  v,  Lowell,  23  Addington,  12  Mo.  App.  214.  Ctm- 
Pick.  (Mass.)  71;  Wartman  v.  Phila-  /are,  however,  People  v.  Man,  99  N. 
delphia,  33  Pa.  St.  202;  Cooley's  Const..  Y.  477;  52  Am.  Rep.  34,  where  it  is 
Lim.  (4th  ed.)  596.  Compart  Blyden-  held  that  a  statute  prohibiting  the  man- 
burg  t;.  Miles,  39  Conn.  485.  See  also  ufacture  or  sale  for  food  of  any  substi- 
M  ARRETS,  vol.  14,  p.  459.  stitute  for  butter  or  cheese  produced 

It  has  also  the  right  to  change  the  from  pure  unadulterated  cream  or  milk 

designated  districts  for  such  business,  is     unconstitutional.      Reversing^  35 

if     the     slaughter  houses     established  Hun  (N.  Y.)  528;  People  v.  Marx,  99 

under  its  previous  authority  should  be-  N.  Y.  477;  52  Am.  Rep.  34.    But  this 

come    nuisances    to    the    surrounding  case  seems  itself  to  have  been  somewhat 

neighborhood.     Villavaso    v,    Bar^e^  modified.    People  v,  Arensberg,  105  N. 

39  La.  Ann.  247.  Y.  123;  59  Am.  Rep.'483. 

The  law  which  forbids,  under  a  pen-  The  case  of  Powell  vi  Pennsylvania, 

alty,  the  keeping  of  a  private  market  114  Pa.  St.  365,  must  be  regarded  as  a 

within  six  squares  of  a  public  market,  Tery  extreme  one.     The  defendant  was 

has  been  held  to  be  neither  repealed  engaged  in  the  manufacture  and  sale 
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the  pollution  of  the  water  sources,*  and  requiring  every  person 
practicing  medicine  to  obtain  a  license  ;*  regulating  the  locality  of 

burying  grounds,*  or  prohibiting  the  practice  of  dangerous  or  ob- 

of  oleomargarine.  On  the  trial  he  offered  But  a  municipal  corporation  owning 
to  prove  that  this  article  was  made  of  lands  adjacent  to  a  stream  may  not  bjr 
perfectly  pure  and  wholesome  materials  virtue  of  police  power  so  divert  the 
and  that  it  was  equally  wholesome  as  water  as  to  injure  other  riparian  own- 
an  article  of  food  as  butter  made  from  ers ;  'this  can  only  <be  done  by  the  ex- 
pure  milk;  nor  was  there  any  attempt  ercise  of  the  right  of  eminent  domain, 
to  sell  the  article  under  a  false  name  or  which  involves  the  duty  to  render  just 
as  an  adulteration.  The  case  was  simply  compensation.  Stein  v.  Burden,  24 
this:  that  the  legislature  saw  fit  to  pro-  Ala.  130 ;  60  Am.  Dec.  453 ;  Fleming*s 
hibit  the  manufacture  or  sale  of  a  pure  Appeal,  65  Pa.  St.  444. 
and  wholesome  article  simply  because  See  also  Suffield  v,  Hathaway,  44^ 
it  was  not  consonant  with  their  ideas  of  Conn,  cai ;  a6  Am.  Rep.  483 ;  People 
what  was  necessary  for  the  public  weal.  t;.  McClintock^  45  Cal.  11;  Muxici- 
The  case  of  People  v,  Marx,  90  N.  Y.  pal  Corporations,  vol.  15,  p.  949.  See 
377,  decided  upon  a  very  similar  state  also  Health,  vol.  9,  p.  322. 
of  facts,  reached  a  very  different  con-  9.  Orr  v.  Meek,  iii  Ind.  40;  Dent  v, 
elusion.  The  latter  case  is  warmly  ap-  West  Virginia,  129  U.  S.  1x4. 
proved  in  1  Dillon  Munic.  Corp.,  \  143,  The  State  mav  also  prescribe  by 
note.  statute  the  qualifications  of    persons 

Watered  lOlk. — That  the  sale  of  milk  wishing  to  engage  in  the  practice  of 

below  a  certain   standard  may  be  for-  medicine    or    surgery.      Eastman    i^.' 

bidden  though  it  be  mixed  with  .pure  State,  109  Ind.  378. 

water  is,  however,  established  by  sev-  The  Indiana  act  of  1887,  to  regulate 

eral    cases.        Com.    v.     Waite,      x  i  the  practice  of  dentistry  is  a  proper 

Allen   (Mass.)  264;  87   Am.  Dec.  711;  exercise  of  legislative  power.    Nor  is 

State  V.  Smyth,  14  R.  I.  xoo;  51  Am.  it  objectionable  in  delegating  to  the 

Rep.  344;  State  v.  Campbell,  64  N.  H.  Indiana  Dental  Association  the  power 

402.     See  also  People  v.  Cipperly,  loi  to  name  three  members  of  the  board 

N.  Y.  634;  reversing  i\'W\xvi  (N.  Y.)  of  examiners.     Wilkins  v.  State,  XX3 

324.  Ind.  514. 

1.  Water  Supply. — An  act  forbidding  A  statute  requiring  physicians  to 
the  pollution  of  a  reservoir,  or  of  register,  and  granting  registration 
streams  which  supply  it,  is  an  exercise  upon  passing  a  proper  examination,  or 
of  the  police  power,  and  not  objection-  proof  of  reputable  practice  of  the  pro- 
able  as  the  taking  of  private  property  fession  for  five  years  previous  to  the 
without  compensation,  although  it  for-  enactment  of  the  statute,  is  a  valid  ex- 
bids  the  introduction  of  offensive  mat-  ercise  of  the  police  power  of  the  State. 
ter  into  a  stream,  notwithstanding  the  Richardson  r.  State,  47  Ark.  562. 
water  would  be  purified  before  reach-  A  statute  requiring  physicians  and 
in^  the  reservoir.  State  v,  Wheeler,  midwives  to  report  births  and  deaths, 
44  N.  ].  L.  88.  and  imposing  a  penalty  of  $xo  for  each 

The  power  to  provide  for  the  health  omission,   is  neither  unconstitutional 

of  citizens,  whether  in  the  legislature,  nor  unreasonable.    Robinson  v,  Ham- 

or  delegated  by  it  to  a  municipal  cor-  ilton,  60  Iowa  134;  46  Am.  Rep.  63. 

poration,  authorizes  the  regulation  of  See     also     Physicxans    and    Sur- 

the  water  supply — particularly  of  cit-  geons. 

ies.    And  this  ''power  to  regulate"  in^  8.  Oexnetorles.  —  Sohier    v.    Trinity 

eludes    the    power    to    purchase  and  Church,  109  Mass.  x ;  Brick   Presby- 

maintain  water  works,  or  to  provide  terian  Church  v.  Mayor  etc.  of  N.   Y., 

for  their  establishment  otherwise,  and  5.  Cow.  (N.  Y.)  538;  Coates  v.  Mayor 

In  general  to  pass  all  ordinances  which  etc.  of  N.   Y.,    7  Cow.    (N.    Y.)  585; 

may  be  necessary  in  order  to  provide  a  Woodlawn  Cemetery  v,   Everett,.  118 

wholesome  and    abundant  supply   of  Mass.  354 ;  City  Council  of  Charleston 

g are  water,    i  Dillon  Mun.  Corp.,  f  146.  v.  Baptist  Church,  4  Strobh.  (S.  Car.) 

ee  also  in  this  connection  Livingston  306;  Kincaid's  Appeal,  66  Pa.  St.  41  x  ; 

v.  Pippin,  31  Ala.  543 ;  Rome  v,  Cabot,  5  Am.  Rep.  377 ;  Craig  v.  First  Pres- 

aS  Giu  50;  Hale  Hj.  Houghton,  8  Mich,  byterian  Church,  88  Pa.  St.  42 ;  32  Am. 

458.  Rep.  417 ;  Reg.  v.  Justices,  5  El.  &  B. 
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noxious  professions  -}  or  compelling  the  clearing  and  drainage  of 
lands  which  might  otherwise  create  malarial  or  other  diseases;* 
or  providing  in  any  other  reasonable  way  for  the  preservation 
of  the  public  health.* 

2.  Preiervation  of  the  Public  Morals. — ^The  preservation  of  the 
public  morals  is  an  object  of  scarcely  less  importance  than  that  of 
the  public  health,  and  laws  for  this  purpostie  are  a  very  proper  ex- 
ercise of  police  power.  Under  this  division  would  be  classed 
statutes  suppressing  lotteries,^  prohibiting  or  restricting  the  sale 

70a.    See  also  Ckmetkrirs  vol.  3,  pp.  R.  Co.,   76  Pa.    St    506 ;    People  0. 

49-50;  Hbalth,  vol.  %  p.  333.  Hawley,  3  Mich^  330. 

But  this  right  is  not  to  be   abused.  9.  Drains  andSewrrs,  vold^p.;; 

See  Lakeview  v.  Rose  Hill  Cemcteiy  Winslow  v.  Winslow,  95  N.  Car.  35: 

Co.,  70  111.  191.      Thus  an  act  pro-  Donnelly  i/.  Decker,  50  Wis.  461;  40 

viding    that    lands  held    bj    a    city  Am.  Rep.  637. 

for  burial  purposes  may  be  devoted  8.  A  statute  of  a  State  which  proTides 
to  other  public  uses,  when  in  the  that  *'the  board  of  health  in  each  set- 
opinion  of  the  city  council  the  pub-  port  town  may  at  any  time  cause  x 
lie  good  will  be  served  thereby,  can-  vessel  arriving  in  such  port,  when  such 
not  be  upheld  as  an  exercise  of  the  vessel  or  cargo  thereof  is,  in  its  opinion, 
police  power  of  the  State  to  protect  foul  or  infected,  so  as  to  endanger  the 
the  public  health,  as  it  confers  on  the  public  health,  to  be  removed  to  the 
city  council  general  power  to  divert  quarantine  ground,  and  thoroughly 
land  from  use  as  a  burial  ground  to  purified  at  the  expense  of  the  owners, 
any  other  purpose,  without  reference  consignees  or  persons  in  possession  of 
to  the  requirements  of  the  public  the  same,'' is  within  the  police  power  of 
health.  Stockton  v.  Mayor  etc.  of  the  State.  Train  v,  Boston  Disinfect- 
Newark,  42  N.  J.  Bq.  531.  ing    Co.,     144    Mass.     53^;    59   Am. 

Bemoval  of  Dead  Bodies. — A  statute  Rep.  113.    Nor  are  such  lawsobnox- 
of  California  made  it  an   offense   to  ious  to  any  constitutional  provision,  be- 
disinter  or  remove  from  the   place  of  cause  they  do  not  provide  compenta- 
burial  the    remains    of  any  deceased  tion.    Train  v.  Boston  Disinfecting  Co., 
person  without  a  permit,  for  which  a  144  Mass.  523;  59  Am.  Rep.  113. 
fee  of  ten  dollars  must  be  paid.     In  In  granting  an  exclusive  franchise  to 
the  case  of  In  re  Wang  Yung  Q£>yi  6  supply  water  to  one  of  its  cities  and  its 
Sawy.  (U.  S.)  442,  it  was  held  that  this  inhabiUnts,  the  legislature  of  the  Sute 
statute  did  not  interfere  with  the  right  does  not  part  with  the    police  power 
of  Congress    to  control  interstate  or  and   duty    of    protecting    the   public 
foreign  commerce,  and  that  it  did   not  health.     Stein  v,  Bienville  Water  Sup- 
conflict  with  the  provision  of  the  four-  ply  Co.,  34  Fed.  Rep.  145. 
teenth  amendment  which  prohibits  any  See  alsGt  Board  of  Health,  toL  3i 
State    from    denying    to    any  person  p.  429;  QyARANTiNB. 
within  its  jurisdiction   the  equal   pro-  4.  Stone  f.  Mississippi,  lot  U.  S.  814; 
tection  of  its  laws.    It  was  a  sanitary  Moore  v.  State,  48  Miss.  147. 
measure  within  the  police   power    of  Lotteries,  vol.  13,  pp.  i  169,  ^^  icy* 
the  State,  and  therefore  constitutional  The  subject  of  lotteries  is  discussed  at 
and  valid.  length  in  a  note  to   Yellowstone  Kit  v. 

See  generally,  Dead  Body,  vol.  5,  p.  Alabama,  7  Lawy.  Rep.  Ann.  599. 

115.  As  elsewhere  stated    this   power  is 

1.  Taylor  v.    State,    35    Wis.    298;  not  to  be  abused.    Thus  it  is  held  that 

Sedg.  on  Stat,  and  Const.  Law    512 ;  a  statute  of  New  York  prohibiting  the 

Regents  v,  Williams,  9  Gill  &  J.  (Md.)  sale  or  disposal  of  any  article  of  food 

365.  on  an  inducement  that  anything  else 

The  legislature  may  forbid  a  person  will  be  delivered  to  the  purchasers  as  s 

to  undertake  a  dangerous  business  ex-  gift,  prize,  premium,  or  reward,  is  un- 

cept  at  his  own  risk,  and  may  forbid  constitutional.    It  is  not  a  valid  exer- 

entirely     a    hazardous  or  pernicious  ciseof  the  police  power  nor  of  the  l^ii- 

business,  even  though   it  may  affect  lative     power  to     enact  *  what  shall 

prior  contracts.  Kirby  v,  Pennsylvania  amount  to  a  crime,  and  it  is  violativeof 
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of  injurious  drugs,^  or  intoxicating  liquors,*  or  requiring  the  sup- 
pression or  destruction  of  obscene  books  and  pictures,'  or  of  im- 
proper games  or  amusements,^  or  prohibiting  polygamous  or  in- 
cestuous marriages,*  or  providing  for  the  observance  of  Sunday,* 
and  all  other  regulations  having  for  their  object  the  improvement 
of  public  morals.'' 


the  constitutional  provision  securing  to  purposes   that  are  declared  by  valid 

every  person  liberty  and  property  un-  legislation  to  be  injurious  to  the  health, 

less  he  is  deprived  thereof  by  due  process  morals,  or  salety  of  the  community'can- 

of  law.     People   v.  Gillson,  109  N.  Y.  not  in  any  just  sense  be  deemed  a  tak- 

589.         \  ing  or  appropriation  of  property  for  a 

Q«iBM1ng« — The  police  power  of  the  public  benefit.  The  State  cannot  be  pre- 

State  authorizes  its  legislature  to  pass  vented  from  providing  for  the  discon- 

all  laws  necessary  for  the  suppression  tinuance  of  any  manu»cture  or  traffic 

of  all  forms  of  gambling;  not  only  small  which  is  injurious  to  the  public  morals 

games  in  gaming  houses  and   the  like,  by  any  incidental  inconvenience  which 

but  larger  enterprises,  e.  ^.,  the  dealing  individuals  or  corporations  may  suffer, 

in  futures,  'option  contracts,  etc.    See  The  State  has  power  to  declare  that 

Tiedeman's  Lim.  df  Police  Powers,  (§  any  place  kept  and  maintained  for  the 

09,  99a.    Gambling  Contracts,  vol.  illegal  manufacture  and  sale  of  intoxi- 

o,  p.  992.    See  also  Gaming,   vol.  8,  p.  eating  liquors  shall  be  deemed  a  com- 

1033;  Gaming  Hous^es,  vol.  8|  p.  ioi65.  mon  nuisance  and  t>e  abated,  and   at 

1.  State  V.  Ah  Chew,  16  Nev.  50;  40  the  same  time  provide  for  the  enjoy- 

Am.  Rep.  48S.  ment  and    control    of  the    offender. 

An  act  to  regulate  the  sale  of  opium  Mugler  v.  Kansas,  133  U.  S.  623 ;  Kan- 

and  to  suppress  opium  dens,  which  for-  sas  t'.  ,Ziebold,    133  U.S.    623;   Our 

bids  its  sale  or  gift,  except  on  a  physi-  House  No.  2  v.  State,  4  Green  (Iowa) 

cian's  prescription,to  any  persons  other  172;  State  v,  Donehey,  8  Iowa  396; 

than     druggists  or    physicians,  is    a  Lincoln  v.  Smith,  27  Vt.  328 ;  State  v, 

proper  exercise  of  police   power  and  Robinson,  33  Me.  568 ;  Boston   Beer 

therefore    constitutional.      £x  parte  Co.   v,  Massachusetts,  97  U.   S.   32; 

Yung  Jon,  28  Fed.  Rep.  308.    See  also  Foster  v.  Kansas,  112  U.  S.  aoi. 

Hkalth,  vol.  9,  p.  322.  8.  Cooley's   Const.  Lim.   (4th  ed.) 

S.  Intoxicating  LiquoRS,  vol.   11,  596. 

pp.  588^  589,  where  this  subject  is  fully  A  license  tax  may  be  required  to  be 

discussed.      See  also  Cooley's  Const,  paid  for  the  privilege  of  selling  publi- 

Lim.  (4th  ed.)  725 ;  Tiedeman's  Lim.  of  cations  deemed  to  be  immoral  in  their 

Police  rower,  ^  103 ;  Leisy  v,  Hardin,  influence.  Thompson  v.  State,  17  Tex. 

135  U.  S.  100,  where  this  right  is  re-  App.  253. 

viewed  as  subject  to  the  limitation  that  4.  Tanner  v.  Trustees  of  Albion,  5 

It  shall  not  infringe  upon   the  power  Hill  (N.  Y.)    121;  40  Am.   Dec.  337; 

of  Congress  to  regulate  interstate  and  Com.    v.    Colton,     8    Gray     (Mass.) 

foreign  commerce.  .88;    State    v.  Hay,    29      Me.    457; 


'«ci|;ii  cuuiuicrv^c.  ^aa;    state    V,   Hay,     29      Me.    457; 

See  also  a  later  case,  In  re  Rahrer,  §tate  v.  Freeman,  38  N.  H.  426;  Wal- 

43  Fed;  Rep.  556.  lack  v.  Mayor  of  N.  Y.,  3  Hun  (N.Y.) 

The  legislature  of  Kansas  passed  an  ^ 

':^n^S:^^Xtr.^jt^^''oi  1  s  ••  f  «y"<"«'»  -  "»"««»  states.  ,8  U. 

intoxicating  liquors.     It  was  held  in  a  ^    ^^"       ^                  _  .    ,           „ 

case  arising  under  it  that  the  statute  ••  See    Sunday  ;    Lindenmuller  v. 

was  a  proper  exercise  of  the  police  People,  33  Barb.  (N.  Y.)  576. 

power  of  the  State,  and  was  therefore  7.  Thus  the  exhibitions  of  stallions 

not  unconstitutional.    The   provision  in  public   places  mar  be    prohibited. 

of  the  constitution  providing  that  no  Nolin  v.  Mayor  of  Franklin,  4  Yerg. 

person  shall  be  deprived  of  life,  liberty  (Tenn.)  163. 

OS  property  without  due  process  of  It  is  upon  this  ground  (1.  «.,  the  pro- 
law  was  considered  not  to  be  violated,  motion  of  the  public  morals)  that 
the  court  holding  that  the  prohibition  statutes  providing  for  peculiar  respect 
•imply  upon  the  u^e  of  property  for  to  divine  services,  etc.,  may  be  sua* 
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3.  Regulation  of  Bmuieit  Xntaipriaei. — It  is  a  difficult  ques- 
tion to  determine  when  police  regulations  intended  to 
prevent  extortion  are  valid.  No  satisfactory  criterion  has  been 
established  as  yet.  At  common  law,  regulations  of  thechai^ 
to  be  made  by  ferrymen,  cpmmon  carriers,  hackmen,  bakers,  mill- 
ers, wharfingers,  and  perhaps  others  existed,*  and  the  validity  ol 
similar  regulations,  as  proper  exercises  of  a  State's  police  power,  is 
not    now  doubted.*     The   criterion    suggested   by  the   leading 


tained.     See  Bm  farte   Andrews,   i8 
Cal.  678. 

Thus  the  Illinois  Crxm.  Code,  f  59, 
makes  it  an  offense  to  vend  refresh- 
ments at  a  camp- meeting  without  the 
consent  of  those  in  charge  thereof, 
with  a  proviso  that  one  having  a  reg- 
ular plape  of  business  there  shall  not 
be  required  to  suspend  it.  Such  is  a 
valid  police  regulation,  and  not  in  re- 
straint of  trade,  nor  invalid  as  author- 


Iowa,  94  U.  S.  155;  Peik  V,  Chicago 
etc.  R.  Co.,  94  U.  S.  164;  Chicago  etc 
R.  Co.  V.  Acklev,94  U.  S.  199;  Wtnooa 
etc.  R.  Co.  V,  Blake,  94  U.  S.  180;  Stone 
V,  Winconsin,  94  U.  S.  i8x. 

See  generally,  Cooler's  Const  Lim. 
(6th  ed.)  734;  Tiedeman  Lim.  of  Police 
Power,  \  93. 

Bxlortloa. — A  common  instance  of  the 
exercise  of  police  power  to  prevent  ex- 
tortion is  seen  in  laws  regulating  the  rate 
izing  the  camp-meeting  authorities  to  of  interest  upon  money.  These  have  been 
license.  Meyers  t>.  Baker,  |20  111.  567;  known  to  exist  from  the  earliest  times. 
60  Am.  Rep.  580.  CooleysCons.  Lim.  (6th  ed.)  23 c.   See 

Massachusetts  St.  1867,  ch.  59,  so  alsolNTBRBSTvol.il,  p.  379;  CfsuRY. 
far  as  it  prohibits  a  person,  during  the  9.  See  Frbight,  vol.  8,  p.  907,  etseq,} 
time  of  holding  a  camp  or  field  meet-  Corporations^  vol.4«  p.  309;  Fran- 
ing  for  religious  purposes,  and  within  chisbs,  vol.  8,  p.  6ao;  Intbrstatb 
one  mile  of  the  place  thereof,  from  Commbrcb,  vol.  11,  p.  553. 
establishing  or  maintaining  a  building  This  doctrine  was  first  laid  down  in 
for  vending  provisions  or  refreshments,  the  leading  case  of  Munn  v.  People, 
without  permission  from  the  author-  69  111.  80 ;  affd.  94  U.  S.  113,  and  this 
ities  or  officers  having  the  charge  or  case  has  been  cited  and  approved 
direction  of  the  meeting,  provided  many  times  since.  People  r.  Boston 
that  a  person  having  a  regular,  usual,  etc.  R.  Co.,  70  N.  Y.  569 ;  Bertholf  r. 
and  established  place  of  business  with-     O'Reilly,  74  N.  Y.  509;  Buffalo  etc 

R.  Co.  r.  Buffalo  etc.  R.  Co.,  in  N. 
Y.  132;  People  r.  Kine,  no  N.  Y, 
418;  Nash  V.  Paige,  80  Ky.  539; 
Hockettr.  State,  105  Ind.  250;  Chesa- 
peake Teleph.  Co.  v.  Baltimore  etc 
Tel.  Co.,  66  Md.  399;  Davis  r.  State, 68 

V. 


in  such  limits  is  not  required  to  sus- 
pend his  business,  is  constitutional. 
Com.  V,  Bearse,  132  Mass.  542; 
42  Am.  Rep.  450.  And  it  is  not 
necessary  to  the  maintenance  of  an  in- 
dictment under  such  statute  to  show 


that  there  was  a  formal  organization  of    Ala.  58 ;    Louisville    etc.    R.  Co 
the  meeting,  or  that  notice  of  its  ex-     Railroad   Commission,   19   Fed.  Rep. 
istence  was  given  to  defendant     Com.     679;  Freight,  vol.  8,  p.  908.  The  most 


v.  Bearse,  132  Mass.  542;  42  Am.    Rep. 
450.      See   also   State    v.  Read,  12  R. 

Obflcenlty. — See  Obscenity,  vol.  17, 
p.  5.  See  also  as  to  obscene  language 
Ex  parte  Slattery,  3  Ark.  \%^-^Ex  parte 
Delaney,  43  Cal.  478. 

Bawdy  -  houfles.  —  The      legislature 


prominent  late  case  is  People  r.  Budd, 
117  N.  Y.  I,  where  the  same  principal 
was  laid  down.  See  also  24  Am.  Law 
Review,  908  for  a  discussion  of  these 
cases. 

See  further  as  sustaining  the  princi' 
pies  stated  in  the  text  Com.  v, 
Stodder,      2    Cush.       (Mass.)      562; 


may*  regulate  or    absolutely   suppress  48    Am.    Dec.    609;      City     Council 

all   houses   of  ill   fame   as    tending   to  v.  Pepper,  i  Rich.  (S.  Car.)  364;  Mor* 

subvert  the   morals  of  the  community,  rill  v.  State,  38  Wis.  428 ;  20  Am.  Rep. 

State  V.  Williams,  11  S.  Car.  288.     See  12;  Cooley*s  Const  Lim.  (4th  ed,)  743; 

aI-;o   Disorderly   Houses,  vol.  5,  p.  Arnutt    v.  Inglis,   12    East  C77;  Bolt 

(m)x^  et  seq,  v.  Stennett,  8  T.  Rep.  606;  Mayor  etc 

i.  Munn  V.    Illinois,  94   U.   S.    113.  of    Mobile   v,  Yuille,  3   Ala.  140;  36 

bee    also     Chicago    etc    R«    Co.  v.  Am.  Dec.  441.  (In  this  case  the  stat- 
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case^  is  that  such  regulations  are  valid  when  they  relate  to  a  busi- 
ness "  aflfected  with  a  public  interest ; "  but  it  is  evidently  diffi- 
cult, if  not  impossible,  to  classify  the  different  kinds  of  business 
as  within  or  without  this  rule*.  ' 

It  v^  by  virtue  of  this  power  that  the  legislature  may  limit  the 
hours  of.  labor  of  women  and  children  in  manufacturing  establish- 
ments, and  also  provide  for  the  manner  in  which  they  are  to  be 
paid.*  It  may  also  authorize  municipal  corporations  to  pass  or- 
dinances regulating  the  weight  of  bread,  and  in  one  case  it  is  said 
even  its  price.* 

4.  Civil  fiights.— The  regulation  of  the  civil  rights  of  individ- 
uals is  unquestionably  a  proper  subject  for  the  exercise  of  a  State's 
police  power,  and  laws  passed  to  effect  such  regulation  have  been 
uniformly  held  constitutional  and  valid,  except  in  extreme  cases.* 
The  common*instances  of  its  exercise  in  this  respect  are  seen  in 
statutes  intended  to  seicure  to  all  persons,  regardless  of  race  or 
color,  equal  privileges  and  accoirimodations  at  all  places  of  pub- 
lic entertainment  or  amusement,  such  as  inns,  restaurants  and 

ute  regulating  the  price  of  bread  was  the  city  of  Chicago.    Munn  v.  lUI- 

upheld).      Lord   Hale's  Treatise    De  nois,  94  U.  S.  113. 

J^ortibus  Marisy  i  Harg.  Law  Tracts,  6.  The  case  of  money  loans.    This 

78.  last  is  an  exception  difficult  to  defend 

1.    Munn   V,    Illinois,    69    111.   ^80;  on  principle,  but  the  power  to  regu- 

affirmed  94  U.  S.  1x3.  late  the  rate  of  interest  has  been  em- 

S.  Coolej,    }.,    names    the    follow-  ployed  from  the  earliest  days  and  has 

ing  cases  in  which  property  and  busi-  been   too    long   acquiesced  in    to  be 

ness  may  be  said  to  be  affected  with  a  questioned  now.    Cooley's   Principles 

public  interest :  of  Const.  Law,  335. 

I.  Where   the  business  is  one,  the  8.  Com.  v,  Hamilton  Mfg.  Co.,   lao 

following  of  which  is  not  of  right,  but  Mass.  383. 

is  permitted  by  the  State  as  a  privi-  A   statute  of    Maryland  requiring 

lege  or  franchise.    Under  this  head  that  the  employes  of  a  certain  corpo- 

w^ould  be  comprised  the  business  of  ration  shall   n6t    be  paid    otherwise 

setting  up  lotteries,  giving  shows,  of  than  in   legal    tender  money  of  the 

keeping  billiard-tables  for  hire,  and  of  United   States,  the  whole  amount  of 

selling  intoxicating  drinks  when  a  sale  their  wages  was  upheld  in  the  case  of 

by  unlicensed    parties    is    forbidden;  Shaffer  v.  Union  Min.   Co.,   55  Md. 

also  the  case  of  toll -bridges,  etc.  74. 

a.    Where    the    State    on      public  4.    Tanner  v.  Trustees  of    Albion, 

grounds  renders  to  the  business  spec-  5  Hill  (N.  Y.)  lai;  40  Am.  Dec.  337; 

uil  assistance  by  taxation  or  otherwise.  Paige  v.  Fazackerly,  36  Barb.  (N.  Y.) 

3.  Where  for  the  accommodation  of  392.  An  ordinance  regulating  the 
the  business  some  special  use  is  al-  price  of  bread  was  sustained  in  Mayor 
lowed  to  be  made  of  public  property  etc.  of  Mobile  v,  Yuille,  3  Ala.  139;  36 
or  of  a  public  easement.  Am.  Dec.  441. 

4.  W,here  exclusive  privileges  are  5.  This  subject  has  been  reviewed  in 

granted  in  consideration  of  some  spec-  Constitutional    Law,  vol.    3,    pp. 

1  return  to  be   made  to  the  public.  713,  729,  a(hd  nothing  more  than  later 

Cooley's  Const.  Lim.  (4th  ed.)  594.    To  decisions,  presenting  slightly  different 

these  may  be  added :  phases  of  the  same  question  need  be 

5.  Those  employments  which  are  mentioned  here.  See,  as  sustaining  the 
quasi  public  and  tend  to  the  business  doctrine  of  the  text,  Cooley's  Const. 
of  the  country,  but  of  which  circum-  Lim.  (6th  ed.)  733,  734.  Civil  Riehts 
stances  give  to  a  few  persons  a  virtual  Cases,  too  U.  S.  3  (where  the  prindple 
monopoly  of  each  important  commer-  was  laid  cloiwi  that  the  power  to  regu- 
cial  center,  such  aa  those  who  own  late  civil  rights  of  individuals  resided 
elevators  for  the  storage    of  grain  in  with  the  States  and  with  them  alone; 
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theatres '}  also  laws  providing  for  separate  schools  for  the  differ- 
exit  races,  and  separate   accommodations  by  common  carriers.* 

and  that  Congress  could  not  interfere  or  ffuson  v.Gies,  82  Mich.  358;  Custard  v. 

provide  for  such  regulation).  Tiedeman's  Poston  (Kj.  1886),   i  S.  W.  Rep.  451; 

Lim.  of  Police  Power,  pp.  194,*/.^^.;  Bajlies  v.    Curr/,  30   111.  App.  105; 

People  V.  King,  110  N.  Y.  418.  affd.  128  III.  287;  Messenger  v.  State, 

1.  A  fair  sample  of  such  statutes  mar  25  Neb>  674  (barber-khop) ;    People  v, 

be  seen  in  that  of  New  Tork^  where  it  Board  of  Education,   127  111.  613;  Mc- 

is  provided  that,  '*No  citizen  of  this  Guinn  v,  Forbes,  37  Fed.  Rep.  639. 

State  can,  by  reason  of  race,  color,  or  But  in  the  case  of  District  of  Colum- 

previous  condition  of  servitude,  be  ex-  bia  v.  Saville,  1  Mc Arthur  (D.  C.)  581; 

eluded   from   the    equal  enjoyment  of  29  Am.  Rep.  616,  a  statute  forbidding 

anj    condition,    facility,    or    privilege  the  owner  of  a  theater  to  reserve  psr- 

fumished  by  inn-keepers,  or  common  ticular    seats    in  any   portion    of  hit 

carriers,  or  by  owners,  managers,  or  building  to  any  particular  individual, 

lessees  of  theaters  or  other  places   of  or  to  mark  such   seats  as  reserved  bj 

amusement,  or  by  teachers  and  oificers  the  sale  of  tickets  pre^ous  to  the  open- 

of  common  schoMs  and  public  institu-  ing  of  the  exhibition,  was  held  an  iin- 

tions  of  learning,  or  by  cemetery  asso-  constitutional     interference    with   the 

ciations.**     Any  violation  of  this  section  rights  of  private  property.    But  this,  it 

is  made  a  misdemeanor.    New   Tork  will  be  observed,  was  owing  to  the  ei- 

Penal  Code.  %  383.    The  constitutional-  treme  character  of  the  statute  and  not 

ity  of  this  statute  is  upheld  in  the  case  to  the  principle  involved, 

of  People  V.  Kinjpr,  no  N.  Y.  4x8.  2,  A   Mississippi   statute   requiring 

In  the  case  of  Donnell  v.  State,  48  railway  companies  to  provide  separate 
Miss.  661,  12  Am.  Rep.  675,  a  statute  accommodations  in  their  carriages  for 
providing  that  negroes  shall  have  white  and  colored  races  was  upheld  so 
equal  privileges  at  all  public  places  was  far  as  it  related  to  railroads  transacting 
held  constitutional .  It  appeared  that  business  entirely  within  the  State  in 
a  negro  was  admitted  to  a  theater,  but  the  case  of  Louisville  etc.  R.  Co.  9. 
that  the  owner  refused  to  give  him  a  State,  66  Miss.  662;  affd.  133  U.  S.  587; 
seat  in  a  particular  part  oY  the  building  41  Am.  and  Eng.  R.  Cas.  36. 
upon  the  ground  that  the  pecuniary  The  constitution  of  Missouri  re- 
value of  the  seats  adjacent  would  be  quires  separate  free  schools  for  the  edu- 
materially  affected.  He  offered,  how-  cation  ofnegro  children.  Later  statutes 
ever,  to  give  him  an  equally  attractive  provided  that  schools  for  negro  children 
seat  in  another  portion  of  the  building,  should  be  established  in  any  school  dis- 
Such  action  on  the  part  of  the  owner  of  trict  where  there  were  fifteen  or  more  ot 
the  theater  was  considered  a  violation  such  children  of  the  required  age,  and 
of  the  statute.  This  case  is  criticized  that  if  in  some  districts  there  were  less 
in  Tiedeman's  Llm.  of  Police  Power,  than  fifteen,  they  might  attend  school 
232.  in  any  district  in  the  county  where  a 

Mr.  Cooley    upholds    the  constitu-  separate  school  for  negroes  was  main- 

tionality  of  such  laws  in  the  following  tained.    It  was  held  that  this  did  not 

language:    "Theaters  and  other  places  conflict  with  the  Fourteenth  Amend- 

of   public     amusement    exist    wholly  ment  of  the  Federal  constitution.  Lehew 

under  the  authority  and  protection  of  v.  Brummell  (Mo.),  15  S.  W.  Rep.  765. 

the  State  laws.     Their  managers  are  A  New  Tork  sUtute  providing  for 

commonly  licensed  by  the  State,  and  separate  schools  for  white  and  negro 

in  conferring  the  license  it  is  no  doubt  children  was  upheld    in  the  *  case  of 

competent  for  the  State  to  impose  a  con-  People  v.    Gallagher,  93   N.    Y.  438. 

dition  that  the  proprietors  shall  admit  See  also  State  v,  McCann,  21  Ohio  St 

and  accommodate  all  persons  impartial-  210;  Cory  v.  Carter,  48   Ind.  337;  17 

ly.    Therefore,  such  regulation  corres-  Am.  Rep.  738. 

ponding  to  this  established  by  Congress  An  act  of  Kentucky  providing  for 

must  be  clearly  within  the  competency  separate  schools  was  upheld  in  the  case 

of  the  legislature,  and  might  be  estab-  of  Dawson  v,  Lee,  83   Ky.  49.    And 

lished  as  suitable  regulations  of  police,  such  acts  have  been  held  valid  every* 

Cooley  on  Torts,  p.  285.  where.     See  Roberts  v,  Boston,  5  Cush. 

Many  other  cases  uphold  the  consti-  (Mass.)     198    (where    Shaw,    C.    J., 

tutionality  of  similar  acts.     See  Fer-  states    the    doctrine     very    dearly}. 
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6.  General  Welfure. — Under  this  head  may  be  classed  many  cases 
not  previously  mentioned  where  the  State,  for  the  welfare  and 
safety  of  its  citizens,  may  authorize  the  destruction  either  of  ani- 
mals affected  with  dangerous  diseases,  in  order  to  prevent  the 
spread  of  such  diseases,^  or  of  such  animals  as  are  injurious  to  the 
general  public,  e,  g.,  dogs,'  or,  in  certain  cases,  other  domestic  ani- 

Bertonneauv.Directors  of  City  .Schools,  and  1884,  having  for  their  object  the 

3  Wood  (U.  S.)  177;  Ward  v.  Flood,  exclusion  from  the  State  of  cattle  hav 

48  Cal.  36.  ing  infectious  diseases,  are  a  valid  ez- 

The  same  principle  has  been  upheld  ercise  of  the  police  power.     Missouri 

in    the    case    of   common   carriers  in  Pac^  R.  Co.  v.  Finley,  38  Kan.  550. 

West  Chester  etc.  R.  Co.  v.  Miles,  55  An  act  of  New  Jersey  making  ani- 

Pa.  St.  209;  The  Sue,  2a  Fed.  Rep.  843;  mals  with  contagious  and  infectious 

Logwood  V.  Memphis  etc.  R.  Co.,  23  diseases  common   nuisances,  and  au- 

Fed.   Rep.  318;    Murphy   v.  Western  thorizing  their  destruction  by  certain 

etc.  R.  Co.,  23  Fed.  Rep.  637;  Chesa-  officials  under  certain  conditions,  and 

peake  etc.  R.  Co.  v.  Wells,  85  Tenn.  an    act     making    horses    affected    by 

0x3.  glanders  common  nuisances,  and  au- 

Jvron. — An  act  of  Maryland  pro-  thorizing  their  destruction  by  certain 
vided  that  the  jurors  should  be  selected  officers,  are  within  the  police  power  of 
from  two  lists,  one  made  up  of  the  the  State.  Newark  etc.  R.  Co.  v, 
wltite  male  taxable  inhabitants  of  the  Hunt,  50  N.  J.  L.  308.  See  also  Yea- 
county,  and  the  other  of  all  the  naiyes  zel  v,  Alexander,  58  111.  254. 
on  the  poll-books,  and  that  the  selection  A  statute  which  makes  one  who  has 
should  be  made  with  special  reference  in  his  possession,  in  Jowa,  Texas  cattle 
to  intelligence,  sobriety  and  integrity,  which  have  not  wintered  in  the  North, 
but  with  no  reference  to  political  opin-  liable  for  damage  dope  by  them  to 
ion.  It  was  held  that  this  act  did  not  other  cattle  is  constitutional  and  valid, 
discriminate  against  any  persons  on  Kimmish  v.  Ball,  129  U.  S.  217. 
account  of  color,  and  was,  therefore,  2.  Faribault  v,  Wilson,  34  Minn, 
not  contrary  to  the  Fourteenth  254 ;  The  Washington  v,  Meigs,  i  Mc- 
Amendment.  Cooper  ».  State,  64  Md.  Arthur  (D.  C.)  53;  Tenney  z;.  Lenz, 
40.  16  Wis.  566;  Morey  v.  Brown,  42  N. 

Foorteeiitti  Amendment. — It  is  now  H.  373;  Cranston  v.  Augusta,  61  Ga. 
well  established  that  this  amendment  572.  These  last  two  cases  sustain  the 
created  no  new  rights  whatever,  but  validity  of  statutes  authorizing  the 
only  extended  the  operation  of  existing  killing  of  all  dogs  found  without  a  col- 
rights  to  a  certain  class  of  people  hith-  lar,  and  the  same  doctrine  is  upheld  in 
erto  excluded,  and  furnished  additional  Massachusetts,  Tower  v.  Tower,  18 
protection  to  such  rights.  The  power  Pick.  (Mass.)  262. 
to  control  and  regulate  civil  rights  of  A  law  taxing  dogs,  and  appropriat- 
citizens  is  still  reserved  to  the  State,  ing  the  proceeds  to  payment  of  dam- 
except  that  no  distinction  may  be  made  age  done  by  dogs  to  sheep,  is  a  con- 
between  classes  on  account  of  race,  stitutional  exercise  of  police  power. 
colAr,  or  previous  condition  of  servi-  Van  Horn  v.  People,  46  Mich.  183;  41 
tude.  Barbierv.  Connelly,  113  U.  S.  Am.  Rep.  159;  Mitchell  r.  Williams, 
27;   United  States   v,  Cruikshanks,  92  27  Ind.  62. 

U.  S.  542;  Slaughter-house  Cases,  16  A   dog  law,  as  applied  to  a  city,  is 

Wall.  (U.  S.)  36;  Minor  v,  Happersett,  not  unconstitutional  in  providing  for 

21     Wall.    (U.    S.)    162;    CoNSTiTU-  the  registration  of  dogs,  and  for  a  fee 

TiONAL  Law,  vol.  3,  p.  727.  for  keeping,   which    varies  with    the 

1.  Hannibal  etc.  R.  Co.  v.  Husen,  95  sex,  and  which  provides  for  their  sum- 

U.   S.  465 ;   Salzenstein  v.  Mavis,  91  mary  destruction  if  found  running  at 

111.  39J,  both  of  which    cases,  while  large  in  violation  of  the  law.    State  v, 

they  declare  the  statutes  under  ques-  Topeka,  36  Kan.  76;  59  Am.  Rep.  520. 

tion   unconstitutional,  still   admit  the  In  BlsAr  v.  Forehand,  100  Mass.  136 ; 

right  mentioned  when  properly  exer-  1  Am.  Rep.  94,  it  is  said  that  dogs  be- 

cised.    See  infra^  this  title,  Limita'  ing  animals  in  which  the  owner  has 

tatioms  Upon  its  Bnercisa  no  absolute  property,  are  subject  to 

Tht  Kansas  statutes  of  1881,  1883,  such    regulations    as   the    legislature 
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xnalsy  even  such  as  are  not  diseased ;'  or  pass  laws  forbidding 
houses  of  inflammable  material  to   be  constructed   or  repaired 

within  certain  parts  of  cities  or  towns,*  or  the  keeping  of  gun- 
powder or  other  explosives  in  large  quantities  there,'  or  authoriz- 
ing the  destruction  of  private  property  to  prevent  the  spread  of 

a  conflagration,^  of  a  pestilence  or  of  a  hostile  army,  or  other 
public  calamity.* 

Here  also  belong  statutes  or  ordinances  providing  for  the  regu- 
lation of  laundries  in  certain  parts  of  cities  ;*  for  the  abatement 

maj  prescribe,  and  it  is  not  uncon-  S.  Foote  v.  Fire  Department  of  N. 

stitutional  to  authorize  their  destruc-  Y.,  5  Hill  (N.  Y.)  99;  Fishery.  McGirr, 

tion,  without    previous    adjudication,  i    Gray    (Mass.)    27;    61    Am.    Dec 

when  found  at  large  without  being  381.     See  also   Barnacoat  v.  Six  Quar- 

licensed  and  collared  according  to  the  ter    Casks    of    Gunpowder,     i    Met 

statutory  regulation.    See  also  Carter  (Mass.)  335;  Williams  v.  City  Coundl 

V,  Dow,  16  Wis.  398 ;  Tiedeman's  Lim.  of  Augusta;  4  Ga.  509. 

of  Police  Power,  ^    141  a ;  Ex  parte  4.  Surocco  v.  GeAry^  3  Cal.  70;  Mc- 

Cooper,  3  Tex.  App.  409;  Harrington  Donald  v.    Red    Wing,  13    Minn.  38; 

V.  Miles,  II  Kan.  480.    Consult  also,  in  Mayor  etc.  of  N.  Y.  v.  Lord,  18  Wend, 

this    connection.   East     Kingston    v.  (N.  Y.)     138;     17     Wend.     (N.   Y.) 

Towle,  48  N.   H.  57;   2  Am.  Rep.  174;  28c;  Stone  v.  Mayor  of  N.  Y.,  25  Wend. 

97  Am.  Dec.  575;  State  v,  Lymus,  26  (N.  Y.)  57;    Russell   v.    Mayor  etc  of 

Ohio  St.  400;  20  Am.  Rep.  772;  Ward  N.  Y.,  2  Den^  (N.    Y.)  461.    ThU  ii 

V,  State,  48  Ala.  161 ;  17  Am.  Rep.  31.  clearly  an  exercise  of  police  power,  not 

1.  An    ordinance     prohibiting    the  of  eminent    domain.*    Philadelphia  v, 
keeping  of  swine    within  its    densely  <  Scott,  81  Pa.   St  80.     Compare^  how- 
settled  portions  is  not  beyond  the  police  ever,  Hale  v,  Lawrence.  21  N.  J.L.715. 
power  of  a  city.      Com.  v.  Patch,  97  See  supra^  this  title.  Definition. 
Mass.  221.         '  6.  Cooley's  Const.    Lim*.    (4th  ed.) 

As  to  keeping  cows  in  a  city  see  In  C94, 595;  Philadelphia  v,  Scott,  81  Pa.  St 

r«  Lineham,  72  Cal.  114.  So;   22     Am.    Rep.    738;   Meeker   v. 

2.  The  building  or  repairing  of  such  Van  Rensselaer,  x  c  Wend.  (N.  Y.) 
houses  within  certain  limits  may  be  397;  Mitchell  v.  Harmony,  13  How. 
prohibited,  but  a   house  already  con-  (u.  S.)  115. 

structed    there    cannot     be    molested.  6.  LaondrlM. — ^Thus  a  city,  by  ordi- 

Klingler  v.  Bickel,    117    Pa.    St  326;  nance,  may  prohibit  washing  and  iron- 

Salem    v.    Ma;^ne8,     123     Mass.    372;  ing  in  public  laundries    between  the 

Wadleigh  r.  Gilman,    12   Me.  403;  28  hours  of   10  p.  m.  and  6  a.  m.    This 

Am.  Dec.  189;   Brady  ».  Northwestern  is  a  legitimate  exercise  of  the  police 

Ins.  Co.,  II    Mich.  425;   Respublica  v.  power,  and  impairs  no  constitutional 

Duquet,  2  Yeates  (Pa.)  ^3.    Compare  right     Barbier  v,  Connelly,  113  U.  S. 

Booth  w.  State,  4  Conn.  65.  37;  Soon  Hing  v.  Crowley,  113  U.  S. 

It  is  held,  however,   that  a  dwelling  703. 

house  cut  up  into  small  apartments,  in*  But  this  power  does  not  extend  to 

habited  by  a  crowd  of  poor  people  in  a  a  city  ordinance  that  makes  it  an  of- 

filthy   condition    calculated    to    breed  fense  for  any   person   to   carry  on  a 

disease,  is  a  public  nuisance,  and  may  laundry  where  clothes  are  washed  for 

be  abated  by  individuals  residing  in  the  pay,  within  the  habitable  portion  of 

neighborhood,  by  tearing  it  down,  es-  the  city,  without  regard  to  the  chsrac- 

pecially    during    the    prevalence  of  a  ter  of  the  structure,  or  the  appliances 

disease  like  the  Asiatic  cholera.  Meeker  used  or  the  manner  in  which  the  oc- 

V.  Van  Rensselaer,  15    Wend.  (N.  Y.)  cupation    is    carried  on.    Such   ordi- 

397.  nance  is  unconstitutional,  as  being  too 

See  also,  in  this  connection  as  sus-  great  an   infringement  of  the  rights, 

tainlng  the  text,  7  Dillon's  Mtln.  Corp.  privileges  and  immunities  which  be- 

6405;  Bn   parte  Fiske,   72  Cal.    125;  long  to  every  citizen.    In  re  Tie  Lqy» 

Fields  V,    Stokley,  99  Pa.  St  306;  44  26  Fed.  Rep.  611.    See  also  In  re  Stffl 

Am.  Rep.  109;  Municipal  Corpora-  Kee,  31  Fed.  Rep.  680. 

TION89  vol.  15,  p.  ZX76.  A  San  Francisco  ordinance  conferred 
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of  nuisances  generally;*  the  regulation  of  public  highways;* 
the  suppression  of  obnoxious  trades  or  professions,  particularly 
that  in  intoxicating  liquors,'  and  this,  even  though  such  trades 
were  in  their  origin  lawful. 

6.  XiMellaiLeoiis. — There  are  also  other  instances.^ 

unlimited  power  on  certain  officials  to  Com.    v.    Colton,    8     Gray    (Mass.) 

grant  or  refuse  leave  to  carry  on  pub-  488. 

lie  laundries  in  wooden  builcllngs.  The  2.  Um  of  Pnblio  HlgliWAys. — Cooler's 

power  was  exercised  whoUjr   against  Const.    Lim.   (4th   ed.)  588.    Law  of 

Chinamen,  and  in  favor  of  all  others,  the  Road,  vol.  13,  p.  957. 

It  was  held  an  unlawful  discrimination.  Thus    ci^    ordinances    prohibiting 

Yick  Wo  V.Hopkins,  118  U.   S.   356;  swine  or  other  animals    from    being 

decided  contra  in  68  Cal.  204.  driven  or  allowed  to  stray  through  the 

1.  HulsanoM. — Cooler's  Const  Lim.  streets  are  valid  and  binding.    Roberts 

(4th  ed.)  596;    Watertown  v.  Mayo,  v.  Ogle,  30  111.  459 ;   83  Am.  Dec.  201; 

109  Mass.  315;  12  Am.  Rep.  694;  Bep-  Com.  v.  Curtis,  9  Allen  (Mass.)    266; 

ley  V,  State,  4  Ind.  264;  58  Am.  Dec.  McKee  v.McKee,  8  B.  Mon.  (Ky.)46i. 

628 ;  Goddard  v.  Jacksonville,  15  111.  A  statute  forbidding  the  use  of  bi- 

^8 ;  60  Am.  Dec.  773,  note ;  Miller  v.  cycles  on  a  certain  road,  unless  per- 

Craig,  II  N.  J.  Eq.  175;  Pittsburg  etc.  mitted  by  the  superintendent  of  the 

R.  Co.v.  Brown,  67  Ind.  45;  37  Am.  road,  is  valid  exercise  of  the    police 

Rep.  73 ;  Chicago  etc.  R.  Co.  v,  Joliet,  power.  State  v.  Yopp,  97  N.  Car.  477. 

79  111.  25.    See  also  Nuisance.  Sidewallu. — As  to  the  power  of  a 

But  under  snch  power  the  city  has  municipal  corporation  to  require  each 

not  the  right  to  tax  a  lot  owner  for  the  owner  of  land  abutting  on  a  highway 

expense  oT  abating  a  nuisance  on   his  to  repair  or  build  his  own  sidewalks, 

lot  which  the   city   itself  had  created,  see  Highways,  vol.  9,  p.  362,  ei  seq.\ 

Weeks  v.  Milwaukee,  10  Wis.  242.  See  •  James  v.  Pine  Bluff,  49  Ark.  199.    See 

also  Smith  v.  Milwaukee,  18  Wis.  63 ;  also  Streets,  Sidewalks  ;  Eminent 

Pettigrew^  v,  Evansville  ,  25  Wis.  227 ;  Domain,  vol.  6,  p.  548. 

3  Am.  Rep.  50.  8.  Boston  Beer  Co.  v,  Massachusetts, 

The  ringing  of  mill -bells   at  a  cer-  97  U.  S.  25;  Mugler  v.  Kansas,  123  U. 

tain  hour  having  been   enjoined  as  a  S.  623;  Davenport  v.  Richmond  City, 

nuisance,  the  legislature   may  author-  81  Va.  636;  59  Am.  Rep.  694;  Fertiliz- 

izc  the  ringing   at  t^at  hour.     Sawyer  ing   Co.  v,   Hyde  Park,   97  U.  S.  659. 

I'.  Davis,  136  Mass.  239;  49  Am.   Rep.  Intoxicating    Liquors,  vol.  11,  p. 

S7.  583- 

The  provisions  of  the  general*  stat-  Junk  Shops  and  Pawn  Broken.— Deal - 

Dtes  of  Massachusetts  giving  to  a  board  ers  in  second-hand  articles  and  keepers 

of  health  the  power  to  forbid  within  the  of  junk  shops  may  properly  be  classed 

limits  of  the  State,  the  exercise  of  any  with   pawn   browkers  and  keepers  of 

trade  which  is  a  nuisance  or  is  hurtful  loan  offices,  and  the  imposition  of  a  li- 

to  the  inhabitants,  or  dangerous  to  the  cense  tax  upon  such  occupations  is  a 

public  health,  or  the  exercise  of  which  proper    and  valid  exercise  of  police 

is  attended  with  noisome  and  injurious  power.      Marmut  v.  State  (Ohio),  12 

odors,  or  is  otherwise  in  jurious  to  their  N.  E.  Rep.  1263. 

estates,  and  providing  that  during  the  4.  Sale  of  Cotton  by  TS\&X,— Alabama 

pendency  of  an  appeal  to  the  jury,  the  Act  of  1872-79,  p.  206,  prohibited  the 

trade  shall  not  be  exercised,  constitute  transportation    by  nig^t,  within  cer- 

a  proper  exercise  of  police  power  and  tain  counties   of  "any  cotton    in  the 

are,   therefore,    not    unconstitutional,  seed,"  and  made  it  unlawful  for  any 

Taunton  v.  Taylor,  116  Mass.  254.  person  to  sell  or  offer  for  sale,  barter. 

In  pursuance  of  the  same  principle  a  exchange,  or  buy,  within  said  counties. 

State  is  authorized  to  pass  statutes  for  any  cotton  in  the  seed.    It  was  held, 

the  prohibition  or  suppression  of  all  that  such  act  was  not  unconstitutional 

nuisances,  and,  also,  to  declare  what  but  was  a  lawful  exercise  of  the  State's 

shall  constitute  such  nuisances.    Com.  police  power.     Mangan    v.  State,  76 

V.  Howe,  13  Gray  (Mass.)   26;    Com.  Ala.  60;   Davis  v.  State,  68  Ala.  58; 

,v.   Owens,   114  Mass.  2^2;  Com.  v.  In-  44  Am.  Rep.  128. 

toxica  ting    Liquors,  115    Mass.    153;  PnttUo    SeluKa   Booka.— Unless     re- 
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strained  by  its  constitution  a  State  in  Wall.*  (U.  S.)  497..    See  also  Wharts 

the  exercise  of  its  police  power  maj  amd  Wharfage. 

provide  by  contract  that  certain   per-  Daiif  erovs  Weapona.  —  A  State  mar 

sons  shall  have  exclusive  privileges,  e.  also  by   authority  of  its  police  pom 

^.,   that    of    supplying  the    common  regulate  or  forbid  the  carrying  or  sale 

schools  of  the  State  with  text  books  of  of  arms  of  certain  character.    Dabbc  v, 

a  specific    character  and   price.    Ban-  State,  39  Ark.  353;   43  Am.  Rep.  375; 

croft    V.    Thayer,    5     Sawy.    (U.    S.)  English  v.  SUte,  35  Tex.  476.    See  also 

502.  this  subject  more  fully  treated  in  Con- 

Patent  Blgbta. — A  statute  requiring  cbaled    Weapons,    vol.   3,   p.  ^\ 

vendors  of  patent  rights  to  file  copies  Arms.  vol.  x,  p.  718.     See  §tate  v. 

with  the   county    clerk  and  to  make  Burgoyne,  7  Lea  (Tenn.)  173;  40  Am. 

^affidavit  of  their  genuineness  and  of  Rep.  M>«  for  the  construction  of  a  stat* 

the  authority  to  sell  and  to  insert  the  ute  forbidding  the  sale  of  such  weapons. 

words :  **Given  for  a  patent  right"  in  Hawkars  and  Peddlars. — Laws  regu- 

notes  taken,  is  a  valid  police  regula-  lating  and  providing  for  the  licensingof 

tion,   and    therefore    not    unconstitu-  what  are  known  as  hawkers  and  ped- 

tional.     New  v.  Walker,  108  Ind.  365:  diers,  are  within  the  police  power  oft 

58  Am.    Rep.    40;    S.  P.     Brechtbill  State.       See     Hawkers    and    Pbd- 

V,  Randall,  102  Ind.  538 ;  52.  Am.  Rep.  dlbrs,   vol.  9,  p.  307.     See  also  Mor- 

695.      Compare  Grover,   etc,  Sewing  rill   v.    State,    38    Wis.    428;   20   Am. 

Mach.  Co.  V,  Butler,  53  Ind.  454.  Rep.    121;  Mount  Carmel  v.  Wabash 

'  It  is  competent  for  the  State  to  ex-  Co.,  50  111.  69;  Graffty  r.  RushviUe,  107 

act  a  license  for  the  sale  of  patented  Ind.  502;  57  Am.    Rep.   128;  Com.  tr. 

articles  as  well  as  those  not  patented.  Brinton,  132  Pa.  St.  69;  Com.  v.  Gard* 

Webber  v.  Virginia,  103    U.  S.  347;  ner,  133  Pa.    St.  284;    In  re  Butin  28 

Vannini  r.  Paine,  1  Harr.  (Del.)  65.  Tex.  App.  304. 

The  legislature  of  Kentucky  passed  Armed  Bodies  of  Man. — It  is  also  a  mat- 
an  act  providing  that  **all  oils  and  ter  within  the  regulation  and  subject  to 
fluids  which  may  be  used  for  illuminat-  the  police  power  of  a  State  to  determine 
ing  purposes  should  be  inspected  by  whether  bodies  of  men  with  militaiy 
an  authorized  State  officer  before  be-  organization  or  otherwise,  under  no 
ing  sold  or  offered  for  sale."  The  discipline  or  command  by  the  United 
mspectors  were  required  to  brand  all  States  or  the  State,  shall  be  permitted 
casts  as  "standard  oil"  or  as  "unsafe  to  parade  with  arms  in  populous  com- 
for  illuminating  purposes,"  according  munities  or  public  places.  Dunne  v, 
as  their  inspection  should  show.  The  People,  94  111.  120;  34  Am.  Rep.  213. 
defendant,  an  assignee  of  the  patentee,  Foreign  Oorporattona. — It  is  by  virtue  of 
claimed  that  such  a  law  deprived  her  its  police  power  that  a  State  mav  pro- 
of constitutional-  rights ;  that  the  vide  laws  fixing  the  conditions'  upon 
power  to  pass  such  a  law  resided  in  which  a  foreign  corporation  mar  do 
Congress  alone.  But  it  was  consid-  business  within  its  limits.  Bank  of 
ered  by  the  court  that  the  statute  was  Augusta  v.  Earle,  13  Pet.  (U.  S.)  ^ iq; 
but  a  legitimate  exercise  of  police  Paul  v,  Virginia,  8  Wall.  rU.  S.)  168; 
power,  and  therefore  not  invalid.  Pierce  v.  People,  106  111.  n;  46  Am. 
Patterson  v,  Kentucky,  97  U.  S.  501.  Rep.  683.  See  Foreign  Corpora- 
See  also  an  mterestmg  case  very  sim-  tigns,  vol.  8.  p.  361;.  See  also  Inter- 
liar  to  the  above  in  Jordan  v.  Over-  state  Commerce,  vol.  11,  p.  548. 
seers  of  Dayton,  4  Ohio  295.  Also  Learned  ProfteHons.  —  In  orfer  to 
United  States  v.  DeWitt,  9  Wall.  (U.  provide  for  the  safety  and  care  of  a 
Li.^'_-w  T.  ,  .  ,^.  people  and  to  prevent  imposition,  the 
Wharft.— It  is  withm  the  police  State  legislature  may  prescribe  the 
power  of  the  State  to  establish  wharf  qualifications  for  the  practice  of  all 
lines  beyond  which  the  riparian  owners  learned  professions,  e.  g,,  dentistry, 
may  not  extend  their  structures,  even  medicine,  law,  and  others, 
though  their  ownership  in  fee  simple  As  to  dentistry,  see  Wilkins  v.  State, 
may  extend  much  farther  out;  and  to  113  Ind.  514;  State  v.  Vandersluis,  la 
declare  every  structure  which  shall  be  Minn.  129;  Gosnell  r.  State,  52  Ark. 
created  beyond  such  line  a  nuisance.  228. 

But  such  a  statute  could   not,  save  in  As  to  the  practicing  of  medicine,  see 

an  extreme  case,  affect  wharfs  alreadv  Sute  v.  Dent,  25  W.  Va.  i;  1*9  U.  S. 

established.      Com.  v.  Alger,  7  Cusfi.  114;   Eastman  w.  State,   109  Ind.  278; 

(Mass.)   53;  Yates   v.  Milwaukee,   10  People  v,  Phippin,  70  Mich.  6;  Robin- 
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•on  V.  Hamilton,  60  Iowa  134;  46  Am.  violation  of  the  Congressional  power  ol 

Rep.  63;  Physicians  and  Surgeons,  control  over  interstate  commerce,  but 

As    to    lawyers,    see    St.    Louis   v.  simply    a    protection    to    the    public 

Sternberg,  4  Mo.    App.  453;    69  Mo.  against  the  introduction  of  commodi- 

289;  Lanier  v,  Macon,  59  Gf.  187;  Li-  ties    unfit    for    commerce.     State    v. 

censk,  vol.  15,  p.  538.  Fosdick,  3i    La.  Ann.  356.    And  in- 

But  the  right  to  practice  such  pro-  spection  laws  when  not  too  compre- 
fessions  cannot  be  denied  until  after  hensive,  have  uniformly  been  held  con- 
the  applicant  has  been  given  an  oppor-  stitutionah  CHy  Council  of  Charles- 
tunity  of  being  heard,  ^tate  v.  State  ton  v,  Rogers,  3  McCord  (S.  Car.) 
Medical  Examining  Board,  32  Minn.  495;  Stokes  v.  New  York,  14  Wend 
334:  Gage  V.  Censors,  63  N.  H.  93;  56  (N.  Y.)  87;  Hay  Inspectors  v,  Pleas- 
Am.  Rep.  493 ;  Ex  parte  Robinson,  19  ants,  33  La.  Ann.  349. 
Wall.  (U.S.)  513;  Ex  parte  Br^dXty,  7  Instances  in  which  State  inspection 
Wall.  (U.  S.)  364;  4  Minor's  Inst,  laws  have  been  considered  so  compre- 
(3nd  ed.)  180.  See  also  in  this  connec-  hensive  as  to  invade  the  realm  of  Con- 
tion,  Cooley's  Ct>nst.  Lim.  (6th  ed.)  744,  gressional  jurisdiction  are  seen  in  Fos- 
75 ;  Municipal  Corporations,  vol.  ter  v.  Master  etc.  of  N.  O.,  94  U.  S. 
IS»  P-  949'  346;  In  re  Barber,  39  Fed.  Rep.  641 ; 

^•^7*5^^'  Damage!,— The  legisla-  136  U.  S.  313;   Brimmer  r.  Rebman, 

ture  of  the  State  may,  by  virtue  of  iU  41  Fed.  Rep.  867 ;  138  U.  S.  78. 

police  power,  fix  the  amount  of  dam-  Otber  Cases.— It  is  by  virtue  of  the 

ages    which  may   be   recovered  by  a  police   power  veAed  in    the   govern- 

party  injured  by  the  negligence  of  a  ment  that  laws  may  be  passed  regulat- 

railway  company,  or  prescribe  a  limit  ing  weights   and   measures,  and  pro- 

witbin  which  a  jury,  in  assessing  such  viding    for  uniformity    by    requiring 

damages  may  exercise  their  discretion,  public   scales  to  be  used.    Stokes  v. 

Damages   over  and  above  compensa-  New  York,  14  Wend.  (N.  Y.)87;In- 

tion,  by  way   of  punishment  to.    the  tendant  &  Commissioners  of  Rawley 

company  for  its  negligence,  maybe  re-  v.  Sorrel,  i  Jones  (N.  Car.)  49;  Yatea 

quired,  and  it  is  not  a  valid  objection  v,  Milwaukee,   13  Wis.  673;  (iaines  v, 

that  the  sufferer,  instead  of  the  State,  Coates,      51     Miss.     335.      See     also 

receives  them.    The  statute  upon  the  Weights  and  Measures. 

validity  of  which  this  case  was  decided.  In   this   country    power  to  fix   the 

was    one   providing  that  where    any  standard  of  weights  and  measures  is 

person  was  injured  by  the  gross  negli-  vested  in    Congress.      U.   S.    Const, 

gence  of  a  railway  company,  he  might  art.  i,  ^  8,   par.  5.    And  this  power 

recover  double  the  amount  of  damage  when    exercised     is    exclusive,    since 

received.      Missouri    Pac.  R.   Co.  z\  otherwise  there  would  be  no  standard. 

Humes,  83  Mo.  331;  affirmed  115  U.  S.  Cooley's  Principles  of  Const.  Law  83. 

513.             '  A  law  requiring  operators  of  butter 

So  a  statute  in  New  Hampshire^  and  cheese  factories  on  the  co-op- 
authorizing  the  recovery  of  double  erative  plan  *to  give  bonds  for 
damages  in  case  of  injury  from  a  faithful  accounting  for  property  re- 
dog  bite,  was  held  to  be  penal  and  ceived  for  manufacture  is  not  uncon- 
no»  unconstitutional.  Craig  v.  Ger-  stitutional.  Hawthorn  v.  People,  109 
rish,  58  N.  H.  513;  Quimby  v.  111.  303 ;  50  Am.  Rep.  610. 
Woodbury,  63  N*  H.  370.  See  also,  A  State  law  which  forbids  selling  or 
sustaining  a  similar  principle,  Cairo  keeping  specific  kinds  of  game  during 
etc.  R.  Co.  V.  Warrington,  93  111.  157;  certain  months  is  notinv^id  as  applied 
Missouri  Pac.  R.  Co.  v,  Haley,  35  Kan.  to  game  brought  from  another  State, 
31;  ;^  Brown  v.  Swineford,  44  Wis.  383 ;  as  a  regulation  of  commerce.  State 
26  !\m.  Rep.  583 ;  Damages,  vol.  5,  v,  Randolph,  i  Mo.  App.  15. 
p.  37.  A  statute  of  Pennsylvania^  prohibit- 
mapMtlon  Laws. — There  is  an  ex-  ing  the  floating^  of  loose  logs  in  the 
press  provision  in  the  constitution  that  Susquehanna  River  without  being 
a  State  may  lay  duties  on  imports  or  rafted,  etc.,  is  a  lawful  exercise  of  the 
exports  so  far  as  is  necessary  for  exe-  police  power  of  the  State  upon  a  sub- 
cuting  its  inspection  laws.  Const,  of  ject  within  her  rightful  jurisdiction, 
U.  S.,  art  I,  \  10.  Therefore  a  law  and  is,  therefore,  constitutional  and 
imposing  penalties  on  merchants  who  valid.  Craig  v.  Kline,  65  Pa.  St.  399. 
should  sell  hay  without  having  it  first  The  immigration  laws  of  Louisiana^ 
inspected  according  to  law,  is  not  a  providing  that  **the  master  in  command 
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v.  LmiTATion  ITfov  Its  Sxsbgisb.— While  it  seems  that  eveiy. 
thing  necessary  for  the  promotion  and  preservation  of  the  public 
welfare  may  be  done  by  the  legislature  in  the  exercise  of  the 
State's  police  power,  it  must  be  remembered  that  there  are  two 
written  constitutions  fixing  the  limits  which  may  not  be  tran- 
scended ;  vis.,  the  Federal  constitution  and  the  State  constitution.^ 

1^  ITnder  the  Federal  ConititatioiL — Questions  regarding  the  lim- 
itations upon  the  police  power  of  States  have  commonly  arisen  in 
cases  involving  the  express  or  implied  prohibitions  in  the  Federal 
constitution  of  certain  kinds  of  State  legislation. 

a.  State  Laws  Impairing  the  Obligation  of  Contracts. 

—•The  Federal  constitution  provides  that  "  No  State  shall  .  .  . 
bass  any  law  impairing  the  obligation  of  contracts."'  This  clause 
has  been  frequently  construed  with  reference  to  the  contract  in- 
volved in  the  grant  of  a  charter  to  a  corporation.  While  not 
confined  to  this  class  of  contracts,'  the  limitations  upon  this 
exercise  of  the  police  power  are  elsewhere  sufficiently  treated.* 

b.  Due  Process  of  Law. — The  Fedend  constitution  provides 
^that  no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
"out  due  process  of  law.''     This  subject  in  its  application  to  the 

]|)olice  power  is  likewise  elsewhere  sufficiently  treated.* 

of  any  vessel  coming  from  any  other  Dillon    Mun.    Corp.     143;     Coolej^ 

State'or  country  than  Louisiana  must  Const.  Lim.  (6th  ed.),  ch.  16.  SeeCoK- 

make  a  report  under  oath  to  the  com-  stitution al  Law,  vol.  3,  pp.  670-7601 

missioners     of    immigration,    etc.,    of  2.  United  States  ConstJ,  art.  i,  {  10; 

every   passenger  landed,"   are  a  valid  Cooley's  Pfinciples  of  Const.  Law,  p. 

police  regulation  which  the  State  may  301  et  seq, 

properly  adopt  for  the  protection  of  its  8.  Constitutional  Law,  voL  3,  p. 

own  citizens.  Commrs.  of  Immigration  748. 

V.  Brandt,  26  La.  Ann.  29.  4.  Constitutional    Law,  vol.  3i 

The  statute  of  New  Tork  prohibit-  p.  741 ;  Corporations,  vol.  4,  p.  312; 

Ing,  except  under  certain  restrictions,  Franchisk,  vol.  8,  p.  621.    See  also 

the  deposit  of  offal  or  dead  animals,  in  Thorpe  v,  Rutland  etc.  R.  Co.,  27  Vt 

certain  rivers    and  bays,  is  a  proper  140;      82     Am.     Dec.    625;    People 

police  regulation.    Mayor    etc.  of  N.  v.  Hawley,  3  Mich.  330;  Reynolds  v. 

V .  v.  Furguson,  23  Hun  (N.  Y.)  594.  Geary,  26  Conn.  179;    Charles  River 

1.  "Like  other  powers  of  govern-  Bridge  r.  Warren  Bridge,  11  PcL(U. 
ment,  there  ^f^  constitutional  limita-  S.)  548;  New  Orleans  Gas  Light  Ca 
tions  to  the  exercise  of  police  power,  v,  Louisiana  Gas  Light  etc.  Co^  115 
The  legislature  cannot,  under  pre-  U.  S.  650;  Chandler  v,  Montgomeiy 
tense  of  exercising  this  power,  enact  Co.,  31  Ark.  25 ;  Bancroft  v.  Thayer, 
laws  not  necessary  to  the  preservation  5  Sawy.  (U.  S.)  502. 
of  health  and  safety  of  the  community  6.  United  States  Const.  Amend- 
that  will  be  oppressive  and  burdensome  ments,  arts.  5,  14. 
upon  the  citizens.  If  it  should  do  so,  it  6.  Duk  Process  of  Law,to1.  6»ik 
would  be  the  duty  of  the  court  to  de-  ^3;  Sbrvicb  op  Process.  Intheorig* 
clare  such  legislative  act  void,"  Toledo  inal  Constitution  this  was  a  restriction 
etc.  R.  Co.  v.  Jacksonville,  67  111.  37;  16  upon  the  Federal  Government  only, 
Am.  Rep.  611.  but  by  the  Fourteenth  Amendment  the 

"All-embracing  and  penetrating   as  prohibition  is  extended  to  the  States, 

the  police  power  of  the  State  is,  and  See  Pennoyer  v,  Neff,  95  U.  S.  714,  ^ 

of  necessity  must  be,  it  is  nevertheles  seq. 

subject,  like  all  other  legislative  powers.  The  provision  that  private  property 

to    the    paramount    authority    of   the  shall  not  be  taken  for  public  use  with- 

State    and    Federal  Constitutions."    i  out  just  compensation  applies  only  to 
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c.  State  Regulations  of  Interstate  Commerce. — ^The 

Federal  constitution  presides  that  Congress  shall  have  power  ''to 

regulate  commerce  with  foreign  nations  and  among  the  several 
States."*     This  subject,  except  so  far  as  the  law  is  further  settled 

by  late  and  important  decisions  and  statutes,  is  dealt  with  under 
another  title.* 

the  exercise  of  eminent  domain.    See  C.  J.,  said :    "The  doctrine  now  firmly 

Eminbkt  Domain,  vol.    6,  p.  515-16.  established  is,  as  stated  by  Field,  J.,  in 

This    whole    principle    is    nothing  Bowman  v,  Chicago  etc.  R.  Co.,  135  U« 

more  than  an  application  of  the  two  S.  507,  that  where  the  subject  upon 

well-known    maxims :     Saius   pofuli  which  Congress  can  act  under  its  com- 

tu^rema    /ex,  and    necessitas   publico  mercial  power  is  local  in  its  nature  o^ 

major  est  quam  privaia.    See  Broom's  sphere  of  operation,   such  as   harbor 

Legal  Maxims.    See  also  supra^  this  pilotage,  the  improvement  of  harbors, 

title.  Definition;    Subjects  for  Its  Ex-  the  establishment  of  beacons  and  buoys 

ercise.    Philadelphia  v.  Scott,  81  Pa.  to  guide  vessels  in  and  out  of  port,  tne 

St.  80;  32  Am.  Rep.  738;  Municipal  construction  of  bridges  over  navigable 

Corporations,  vol.   15 ;    Meeker  v.  rivers,  the  erection  of  wharves,  piers 

Van   Rensselaer,  15   Wend.  (N.   Y.)  and  docks,  and  the  like,  which  can  be 

f97.       Compare      Hollingsworth     v,  properly    regulated    onlj    bj    special 

*arish  of  Tensas,  17  Fed.  Rep.  109.  provisions  adapted  to  their  localities, 

1.  United  States  Const.,  art.  i,  J  8,  the  State  can  act  until  Congress  inter- 
par.  3.  feres  and  supersedes  its  authoritj ;  but 

2.  See  Interstate  Commerce,  where  the  subject  is  national  in  its 
▼ol.  II,  p.  553.  character,  and  admits  and  requires  uni- 

Btate  fiegnlations  of  latentate  Com-  formitj  of  regulation,  affecting  alike 
nerce;  Ortglnal- Package  Decision. — The  all  the  States,  such  as  transportation 
relation  of  the  police  pow^er  to  inter-  between  the  States,  including  the  im- 
state  commerce  is  treated  elsewhere,  portation  of  goods  from  one  State  to 
(See  Interstate  Commerce,  vol.  11,  another.  Congress  can  alone  act  upon 
p.  539.)  Since  ihe  publication  of  the  it  and  provide  the  needed  regulations, 
article  referred  to,  new  and  important  The  absence  of  any  law  of  Congress 
development?  of  the  law  on  the  subject  on  the  subject  is  equivalent  to  its 
have  been  made  in  decisions  of  the  declaration  that  commerce  in  that  mat- 
United  States  Supreme  court.  The  ter  shall  be  free.  Thus  the  absence  of 
case  of  Leisy  v,  Hardin,  135  U.  S.  100  regulations  as  to '  interstate  commerce 
(popularly  known  as  "The  Original-  with  reference  to  any  particular  sub- 
Package  Decision"),  and  involving  ject  is  taken  as  a  declaration  that  the 
State  statutes  passed  in  pursuance  of  importation  of  that  article  into  the 
the  police  power  regulating  the  sale  of  States  shall  be  unrestricted.  It  is  only 
intoxicating  liquors,  raised  an  issue  as  after  the  importation  is  completed, 
to  the  constitutionality  of  an  Iowa  and  the  property  imported  has  mingled 
statute.  The  court  was  divided  upon  with  and  become  a  part  of  the  general 
the  question,  a  dissenting  opinion  hav-  property  of  the  State,  that  its  regula- 
ing  been  filed  by  Gray,  L,  with  tions  can  act  upon  it,  except  so  far  as 
whom  concurred  Harlan  and  Brewer,  may  be  necessary  to  insure  safety  in 
J).  It  was  held  that  a  statute  the  disposition  of  the  import  until  thus 
prohibiting  the  sale  of  any  intoxicating  mingled. 

liquors,    except    for    pharmaceutical,  **The  conclusion  follows  that,  as  the 

medicinal,    chemical    or    sacramental  grant  of  the  power  to  regulate  com- 

purposes,  and  under  a  license  from  a  merce  among  the  States,  so  far  as  one 

county  court  of  the  State  is,  as  applied  system    is  required,  is  exclusive,  the 

to  a  sale  by  the   importer,  and  in  the  States    cannot    exercise    that    power 

original   packages  unbroken   and  un-  without  the  assent  of  Congress,  and,  in 

opened,  of  such  liquors  manufactured  the  absence  of  legislation,  it  is  left  for 

in  and  brought  from  another  State,  un-  the  courts  to  determine  when    State 

constitutional  and  void,  as  repugnant  action  does  or  does  not  amount  to  such 

to  the  interstate  commerce  clause  of  exercise,  or,  in  other  words,  what  is  or 

the  National  Constitution.  In  the  ma-  is  not  a  regulation  of  such  commerce. 

|ority    opinion  the    court  by   Fuller,  When  that  is  determined,  controveny 
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is  at  an  end.  Illustrations  exemplify-  vlatiaff  flutOTlftatlng  Xlcmor  in  OriglBal 
ing  the  general  rule  are  numerous.  .  .  Pae]Dic«s.--Within  a  short  time  after 
**These  decisions  rest  upon  the  un-  the  rendering  by  the  United  States 
doubted  right  of  the  States  of  the  Supreme  court  of  the  Original- Package 
Union  to  control  their  purely  internal.  Decision  (L^elsy  v..  Hardin,  135  U.  S. 
affairs,  in  doing  which  they  exercise  xoo)  Congress  passed  an  act  known  u 
powers  not  surrendered  to  the  National  the  Wilsoti  Bill  (i8po,  26  Statutes  313), 
Government;  but  'whenever  the  law  of  which  j^ovided  as  follows: 
the  State  amounts  essentially  to  a  reg-  "That  all  fermented,  distilled  or 
ulation  of  commerce  with  foreign  na-  other  intoxicating  liquors,  transported 
tions  or  among  the  States,  as  it  does  into  any  State  or  Territory,  or  remain' 
wheu  it  inhibits,  directly  or  indirectly,  ing  therein  for  use,  consumption,  sale, 
the  receipt  of  an  imported  commodity  or  storage  therein,  shall  upon  arriyal  in 
or  its  disposition  before  it  has  ceased  such  State  or  Territory  be  subject  to  the 
to  become  an  article  of  trade  between  operation  and  effect  of  the  laws  of  such 
one  State  and  another,  or  another  State  or  Territory  enacted  in  the  exer- 
country  and  this,  it  comes  in  conflict  cise  of  its  police  power,  to  the  same  ex- 
with  a  power  which,  in  this  particular,  tent  and  in  the  same  manner  as  though 
has  been  exclusively  vested  in  the  gen-  such  articles  had  been  produced  in  such 
eral  government,  and  is  therefore  State  or  Territory ,  and  shall  not  be  ex- 
void.*'  Leisy  v,  HiM'clin,  135  U.  S.  xoo,  empt  therefrom  b^  reason  of  being  in- 
Fuller,  C.  J.,  states  the  effect  of  troduced  therein  in  original  packages 
this  decision  in   the    subsequent    case  or  otherwise." 

of   In  re  Rahrer,   140   U.   S.  545,  as      ,Tliat  the    Wilson  Bill   is  constitn- 

follows:  "The    laws,    however,' under  tional  is  established  by  the  case  of /s 

consideration  in  Bowman  v,  R.  Co.  125  re  Rahrer,  140  U.  S.  $j^.    It  was  there 

U.  S.  465  and  Leisy  v.  Hardin,  IJ5  U.  urged,  in  effect,  that  the  act  was  un- 

S.  100,  were  enacted  in  the  exercise  of  constitutional,  because,  since  the  Na- 

the  police  power  of  the  State,  and  not  tional  constitution  gave  to  Congress 

at  all  as  regulations  of  commerce  with  the  power  to  regulate  interstate  com- 

foreign  nations  and  among  the  States,  merce,  this  power  was  intended  to  be 

but  as  they  inhibited  the  receipt  of  an  exclusive,  and  that    Congress  could 

imported  commodity,  or  Jts  disposition  not  by  the  act  in  question  so  regulate 

before  it  had  ceased  to  become  an  arti-  it  as  to  bring  any  of  its  subjects  within 

cle  of  trade  between  one  State  and  an-  the  gras^  of  the  police  power  of  the 

other,  or  another    country   and    this.  State ;  that  an  act  of  Congress  which 

they  amounted  in  effect  to  a  regulation  simply  rendered  articles  of  commerce, 

of  such  commerce.     Hence  it  was  held  otherwise  not  within  the  operation  of 

that  inasmuch  as  interstate  commerce,  State  police    laws,    subject   to  diose 

consisting  in  the  transportation,  pur-  laws,  whatever  their  provisions,  be- 

chase;  sale  and  exchange  of  commodities,  cause  made  so   by  act  of  Congress, 

is  national  in  its  character  and  must  be  was  not  a   constitutional   exercise  of 

governed  by  a  uniform  system,  so  long  the  power  to  regulate  commerce.    But 

as  Congress  did   not  pass  any  law  to  it  was  held  that  in  surrendering  their 

regulate  it  specifically,  or  in  such  way  own  power  over  external  commerce, 

as  to  allow  the  laws  of  the  State  tooper-  the  States  did  not  secure  absolute  free- 

ate  upon  it.  Congress  thereby  indicated  dom  in  such  commerce,  but  only  the 

its  will  that  such  commerce  should  be  protection    from    encroachment    af- 

free  and  untrammeled,  and,  therefore,  forded  by  confiding  its  reguUtion  ex- 

that  the  laws  of  Iowa  referred  to  were  clusively  to  Congress.    The  ability  of 

inoperative,  in  so  far  as  they  amounted  several  States  to  act  upon  the  matter 

to  regulations  of  foreign  or  interstate  solely  in  accordance  with  their  own 

commerce,  in  inhibiting  the   reception  will  was  extinguished,  and  the  legisla- 

of  such  articles   within   the   State,  or  tive  will  of  the  general  government 

their  sale  upon  arrival  in  the  form  in  substituted.    No  affirmative  guaranty 

which  they  were  imported  there  from  a  was  thereby  given  to  any  State  of  the 

foreign  country  or  another  State.    It  right  to  demand  as  between  it  and  the 

followed  as  a  corollary  that  when  Con-  others  what  it  could  not  have  obtained 

gress  acted  at  all,  the  result  of  its  action  before ;  while  the  object  was  undoubt- 

must  be  to  operate  as  a  restraint  upon  edly  sought  to  be  attained  of  prevent- 

their  perfect  freedom  which  its  silence  ing    commercial    relations    partial  ia 

insured.'*  their  character,  or    contrary  to  the 

TlM  Wllaim  Bill — ^Aet  of  Gongreas  Beg-  common    interests.    Congress  might 
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d.  Privileges  and  Immunities  of  Citizens  in  the  Sev. 
ERAL  States. — Other  constitutional  limitations  upon  the  police 
power  of  the  State  are  seen  in  the  clause  providing  that  "  citizens 
of  each  State  shall  enjoy  all  the  privileges  and  immunities  of  citi- 
zens  of  the  several  States,"  and  that  "  no  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States."* 

2.  Under  State  Couititutioiis. — The  'constitutions  of  the  several 
States  contain  prohibitions  and  guaranties  which  act  as  limita- 
tions upon  the  legislature  in  the  exercise  of  the  police  power. 

enact  the  laiv  in  question  in  the  exer-  upon  this  question  in  the  lower  Federal 
else  of  the  discretion  reposed  in  it  in  courts,  the  Supreme  court  refused  to 
concluding  that  the  common  interests  sustain  the  argument  just  given.  See 
did  not  require  entire  freedom  in  the  also  In  re  Rahrer,  43  Fed.  Rep.  556; 
traffic  in  ardent  spirits.  In  so  doing,  In  re  Spickler,  43  Fed.  Rep.  653 ;  In  re 
Congress  had  not  attempted  to  dele-  Van  Vliet,  43  Fed.  Rep.  761. 
gate  the  power  to  regulate  commerce,  The  decision  as  to  the  constitution- 
or  to  exercise  any  power  reserved  to  ality  of  the  Wilson  Bill  was  unani- 
the  States,  or  to  grant  a  power  not  mous,  although  the  justices  who  had 
possessed  by  the  States,  or  to  adopt  dissented  from  the  Original- Package 
State  laws.  It  had  taken  its  own  Decision  refused  to  follow  the  courts 
course  and  made  its  own  regulation,  opinion  in  all  its  reasoning, 
applying  to  these  subjects  of  interstate  1.  An  example  of  the  first  is  seen  in 
commerce  one  common  rule  whose  the  case  of  State  v.  Barber,  39  Fed. 
uniformity  was  not  aflFected  by  varia-  Rep.  641;  affd.  136  U.  S.  313,  where  the 
tions  in  State  laws  in  dealing  with  State  of  Minnesota  had  passed  an  act 
such  property.  The  court  in  an  providing  for  the  inspection  within  the 
opinion  by  Fuller,  C.  J.,  said:  State  of  all  animals  intended  for 
**The  differences  of  opinion  which  slaughter  within  twenty -four  hours 
have  existed  in  this  tribunal  in  many  previous  to  their  being  slaughtered, 
leading  casfs  upon  this  subject,  h^e  and  making  it  a  misdemeanor  to  sell 
arisen,  not  from  a  denial  of  the  power  meat  from  any  animal  which  had  not 
of  Congress,  when  exercised,  but  upon  been  so  inspected.  It  was  held  that 
the  question  whether  the  inaction  of  this  statute  operated  virtually  as  an  ex- 
Congress  was  in  itself  equivalent  to  the  elusion  of  citizens  of  other  States  from 
affirmative  interposition  of  a  bar  to  trading  in  this  particular  article  and 
the  operation  of  an  undisputed  power  was  therefore  a  violation  of  the  con- 
possessed  by  the  States.  We  recall  no  stitutiona^  provision.  Distinguishing 
decision  giving  color  to  -the  idea  that  Patterson  v.  Kentucky,  97  U.  S. 
when  Congress  acted  its  action  would  501. 

be  less   potent  than  when  it  sat  silent.  An  example  of  the  second  provision 

The  framers  of  the  constitution  never  mentioned  in   the  text    is  seen  in  the 

intended  that  the  legislative  power  of  Stockton  Laundry  Case,  26  Fed.  Rep. 

the   nation   should   find  itself  incapa-  611,  where  it  was    held   that  an  ordi- 

ble   of    disposing    of    a    subject-mat-  nance  making    it    an    offense  for  any 

ter     specifically     committed    to     its  person  to  carry  on   a  laundry,  where 

charge."  clothes  are  washed  for  pay,  within  the 

The  argument  was  also  urged  that  habitable   portions    of   the    city,    was 

since  the  decision  in  Leisv  v,  Hardin,  unconstitutional  as  violating  tJie  pro- 

135  U.  S.  100,  had  declared  these  State  vision    quoted    from    the    Fourteenth 

laws  unconstitutional  they  became  as  Amendment. 

if  never  enacted,  and  could  not  be  A  similar  statute  in  Virginia  pro- 
given  life  or  brought  into  existence  bv  vlding  for  the  inspection  of  all  meat  to 
means  of  the  act  of  Congress,  but  it  be  sold  within  the  State,  unless  it  had 
was  held  that  the  decision  referred  to  been  slaughtered  within  less  than  100 
did  not  have  the  effect  of  annulling  miles  from  the  place  where  it  was  offer- 
such  prohibitory  laws.  While  some  ed  for  sale.  Brimmer  v.  Rebman,  41 
difference  of  opinion  had    developed  Fed.Rep.  867;  138  U.  S.  78. 
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These  provisions  vary  in  minute  particulars,  but  are  substantially 
the  same  in  all  the  States.' 

a.  Freedom  of  Speech  and  of  the  Press.— The  constitu- 
tional  provisions,  found  in  every  State,  providing  for  the  freedom 
of  speech  and  the  liberty  of  th^  press  are  not  to  be  construed  as 
giving  to  any  one  the  right  to  indulge  in  unrestrained  slander  or 
libel,  or  any  disgraceful  obscenity  in  language  written  or  spoken. 
It  is  therefore  within  the  police  power  of  the  State  to  set  bounds 
for  the  exercise  of  this  liberty  so  as  to  prevent  any  injury  to  the 
public  well-being,  particularly  with  reference  to  the  public  morals.^ 

b.  Religious  Liberty. — The  constitution  of  , every  State 
(there  seems  to  be  no  exception)  contains  a  guaranty  that  no  law 
shall  be  passed  in  any  way  affecting  or  prejudicing  any  citizen's 
right  of  religious  freedom.'  But  this  guaranty  is  not  to  be  con- 
strued to  prevent  the  legislature  of  a  State  from  setting  apart  a 
certain  day  in  the  week  as  a  day  of  rest,  and  on  which  no  labor 
shall  be  done  or  business  transacted  ;*  nor  does  it  render  uncon- 

l»  See  Due  Process  of  Law,  vol.  teenth  article  of  the    Massaekusetts 

6,  p.  43.   For  example,  the  constitution  constitution  declares  that  Mibertj  of 

of  California  provides  that  no  person  the  press  is  essential  to  the  securitj  of 

shall     on^    account    of    sex    be    dis-  freedom  in  a  State,  and  it  ought  not, 

qualified  from  entering  upon  or   pur-  therefore,  to  be  restrained  in  this  com- 

suing    any   lawful   business,    vocation,  monwealth.'      But  the   liberty  of  the 

or  profession,  and  the  courts  have  held  press  not  its  licentiousness  is  intended, 

that  by  this  the  legislature  is  deprived  .  •  .  this  is  a  construction  which  a  jist 

of  the  power  to  prohibit  the  employ-  regard  to   the  other   parts  of  that  in- 

ment  of  females  in  drinking  cellars  and  strument,  and  to  the  wisdom  of  those 

other  places  where  liquors  are  kept  for  who   founded  it  requires."    See  also 

sale.     Matter    of    Molly    Maguire,  57  Story  on  the  Const.  J    1889 ;  2  Kent's 

Cal.  604;  40  Am.  Rep.  125.     See  also  Com.   17;     Respublioa    v.  Dennie,  4 

In  re  Ctuong  Woo,  13  Fed.  Rep.  229.  Yeates  (P^)  267;  2  Am.  Dec.  402. 

In  Indiana^  however,  under  a  consti-  8.  For      example,      see       Virginia 

tutional  provision  forbidding  the  gener-  Const.  ( 1869),    art.  i,    $    18 ;    Bill  of 

al  assembly  to  grant  "to  any  citizen  or  Rights  of  id.»  art.   5,   $  14. 

class  of  citizens"  privileges  or  immuni-  The     constitution     of     Mississiffi 

ties,  which  upon  the    same  terms  shall  provides  that    "  no    preference   shall 

not  equally  belong  to  all  citizens,  does  ever  be    given    by    law    to    any  re* 

not  preclude  the  restricting  of  the  license  ligious  sect  or  mode  of  worship,  but 

for  the   sale  of  intoxicating  liquors  to  the   free  enjoyment    of    all  religious 

males.    Blair    v,    Kilpatrick,    40    Ind.  sentiments  and  the  different  modes  of 

312.  worship  shall  ever  be    held    sacred 

And  under  this  same  provision  it  is  The    rights    hereby     secured     shall 

held  that  a  law  forbidding  the  pursuit  not  be    construed    to    justify  acts  of 

of  all  trades  or  business  on  Sunday,  and  restriction     injurious     to    morals  or 

excepting   from  the  operation  of   the  dangerous  to  the  peace  and  safety  of 

statute  such  persons  as  conscientiously  the    State.      Const,     of    Mississiffi 

observe  another  day,  is  not  unconstitu-  (1890),  (  18. 

tional.    Johns  v.  State,  78  Ind.  332;  41  The  first  amendment  to  the  Federal 

Am.    Rep.    577.    See  also    Sunday;  constitution    contains    a  guaranty  of 

Constitutional  Law,  vol.  3,  p.  670.  religious    liberty,   but     that,   as  has 

2.  Liberty  op  the  Press,  vol.  13,  already  been  seen,  is  intended  onlr  as 

p.  510.    See  also  Obscenity,  vol.17,  a  restriction  upon  Congress.  "Congress 

p.  5 ;  Tiedeman's  Lim.  of  Police  Power  shall  pass  no  law,  etc."    U.  S.  Const 

191.  Amendtart  I  ;CoNSTrruTioNAL  Law 

As  said  by    Parker,   C.  J.,   in  the  vol.  3,  p.  726;    Cooley's  Principles  of 

case    of     Commonwealth    v.    Bland-  Const  Law  205. 

ing,  3  Pick.  (Mass.)  313:    "The  six-  C  State  v.  Judge  of   Section  A,  39 
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stitutional  laws  exempting  church  property  from  taxation,  or 
encouraging  the  exercise  ot  religion  by  similar  means.'  Nor  does 
this  guaranty  authorize  any  citizen  under  pretense  of  the  exer- 
cise of  his  religion  to  engage  in  practices  subversive  of  the  morals 
of  the  community,  e,  g,y  polygamy,  "free  love,"  cruel  sacrifices, 
etc.*  And  if  any  practice  has  manifestly  a  tendency  to  disturb 
the  peace  or  to  subvert  the  morals  of  any  community,  it  may  be 
prohibited  by  statute,  and  no  person  can  excuse  himself  for  the 
violation  of  such  statute  upon  the  plea  that  he  is  engaged  in 
worship  according  to  his  religious  faith.' 

POLITICAL. — Pertaining  to  policy  or  the  administration  of  gov- 
ernment.* 

POLITICAL  QTnSSTIOVS.— Questions  of  which  the  courts  de- 
cline  to  take  cognizance   in  view  of  the  line  of  demarkation  be- 

La.    Ann.    133.     See   also    Sunday,  member  of  the  Salvation  Armj,  was' 

where  the  authorities  on  this  subject  indicted  for  a  violation  of  this  ordi- 

are  all  set  forth.  nance  by  taking  part  in  a  procession 

1.  Since  experience  has  shown  that  of  the  Salvation  Army,  and  playing 
religion  has  a  tendency  to  improve  the  upon  a  comet.  There  was  no  disturb- 
moral  welfare  of  every  community,  ance  or  breach  of  the  peace.  The  court 
See  Cooley's  Prlnc.  of  Const  Law,  300 ;  held,  that  the  mere  fact  that  he  was 
Im  re  Mayor  of  New  York,  11  Johns,  engaged  in  religious  worship  accord- 
(N.  Y.)  77;  Broadway  Baptist  Church  ing  to  the  dictates  of  his  conscience, 
v.McAtee,  8  Bush  (i^.)  508;  Rslxg-  and  to  his  religious  creed,  could  not 
Kous  SociBTiBS.  excuse  such  a  violation  of  the  ordi- 

But  such  laws  are  mere  favors,  and  nance.    It    was    also    held    that    the 

are  to  be  strictly  construed,  and  may  ordinance  was  a  valid  and  proper  exer- 

be  repealed  at  pleasure.    See  author-  else  of  police  power,  and  therefore  not 

ities    just    cited.    Christ    Church    v,  unconstitutional.                            ^ 

Philadelphia  Co.,  33  How.  (U.  S.)  300.  A  similar  state  of  facts  existed  in 

2.  Cooley's  Princ.  of  Const.  Law  the  case  of  State  v.  White,  64  N.  H. 
308,  citing  Spear,  Relieion  and  State,  48,  and  the  same  doctrine  was  upheld. 
315,  318;  Reynolds  f.  United  States,  98  The  principle  was  clearly  laid  down 
U.  S.  145.  (In  which  case  the  consti-  in  the  case  of  Reynolds  v.  United 
tutionai%  of  the  act  of  Congress,  States,  98  U.  S.  145,  where  the  court 
known  as  the  "Edmunds-Tucker  Law,"  observed  that  **  religious  freedom  can 
forbidding  the  practice  of  polygamy  never  be  accepted  as  a  justification  of 
in  Utah  was  upheld.)  See  also  United  an  overt  act  made  criminal  by  the  law 
States  V,  Cannon,  4  Utah  133 ;  116  U.  of  the  land." 

S.  i;5 ;  Wenner  v.  Smith,  4  Utah  358 ;  4.  People  v,  Morgan,  90  111.  563. 

United  States  v.  Crawford,  6  Mackey  PttUtical  Ubarty.— See  Liberty,  vol. 

(D.  C.)  319;  Gould  &  Tucker's  Notes  13,  p.  508. 

on    Rev.  Sts.,  §  5353;  Const  of  Mis-  Political    Oorporatlon.  —  A  political 

wissi^pi  ( 1890),  4  18.  corporation   is  one  which  has  princi- 

In  the  case  of   Reynolds,  v.  United  pally  for  its  object  the  administration 

States,  98  U.  S.  145,  the  true  definition  of  government,  or  to  which  the  powers 

of/*  religion,"  as  used  in*  our  statutes  of  government  or  a  part  of  such  powers 

and    constitutions,    was    clearly    laid  have    b^en   delegated.      Winspear    v. 

down.  Holman,  37  Iowa  544 ;  (quoting  Bou- 

».  In  the  case  of  Commonwealth  v,  vier's  L.  Diet.):   State  v.  Hackensack 

Plaisted,   148  Mass.  375 ;    I3  Am.  St.  Improvement  Commission,  4c  N.  J.  L. 

Rep.  569,  an  ordinance  of  the  city  of  115.    Sec  also  Municipal  Corpora- 

Boston  was  passed  to  regulate  and  re-  tzons,  vol.  15.  p.  949. 

•train  the  playing  of  itinerant  musi-  Polltloal  Office.— Political  offices  are 

clans  in  the  streets  and  other  public  such  as  are  not  immediately  connected 

places  of  the  city.    The  defendant,  a  with  the  administration  of  justice,  or 
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tween    the     judicial    branch    of    the  government  on  the  one 
hand,  and  the  executive  and  legislative  branches  on  the  other .^ 

POLITICS^  in  its  original  meaning,  comorehends  everything  that 
concerns  the  government  of  the  country.* 

POLL. — See  CRIMINAL  PROCEDURE,  vol.  4,  p.  88 1 ;  Deeds,  voL 
5,  p.  453 ;  Elections,  vol,  6,  p.  255 ;  Mandamus,  vol.  14,  p. 
173;  Taxation. 

POLTOAHT. — See  BiGAMV,  vol.  2,  p.  192. 

POVSS. — See  Lakes  and  Ponds,  vol.  12,  p.  610. 

POOL — (See  also  Railroad). — Stagytum,  in  English,  a  pool,  doth 
consist  of  water  and  land ;  and  therefore  by  the  name  of  stagnum, 
or  a  pool,  the  water  and  land  shall  pass  also.* 

POOB  AHS  POOB  LAWS. 


I.  Definition,  767. 
II.  State  Control,  769. 
1.  Generally^  769. 
3.  Disfranchisemtniy  769. 

III.  Statutes,  770. 

IV.  Powers  and  Duties  of  Officers  oC 

the  Poor,  770. 
X.  Overseers^  I'jo. 

(a)  Generally^  770: 

\b)  Exclusive  Control^  77a. 

(c)   Contracts^  772. 

\d)  Auditing  Accounts^  774. 

\e)  Neglect  of  Duiy^  774. 

\f)  Liability  for  Money  Coh 
lected.  775. 

{g)  Overseer    Acting    Under 
Color  of  Law^  775. 

(A)  Indemnity^  775. 
a.  yustice  of  the  Peace^  775. 
3.  Commissioners^  'j*j6. 
4    Superintendents^  776. 

5.  Selectmen^  'j'j'j, 

6.  Trustees^  778. 
V.  Settlement,  778. 

I.  Generally ^  778. 

3.  Intention,  779.  [78a 

3.   Ways  of  Acquiring  Settlement; 


(a)  By    Acquiring  Proferty^ 

780. 
I.  Application  of  Statutes, 

783. 
a.  FnauduUnt    Conveyauci, 

783. 
3.   l/ndivided  £state,yS2. 

(b)  By  Payment  ^  Taues,1%U 
(e)  By  Time  of  Residence,  1%^ 
{d)  By  Hiring,  785. 

(e)  By  Apprenticing,  786. 
(/)  -5>  Service  in  the  Army 
or  Navy,  786. 
4.   Wko  May  Acquire  a  Settlemiat, 
787. 
(<i)  Children,  787. 
I.  Generally,  yS^, 
a.  JSmancipation,  789. 

3.  Adopted  Children,  790. 

4.  Children  Separated  from 

Parents,  790. 

5.  Marriage     of    Parent, 

^  790- 

6.  Children    by     Divorced 

Father,  791. 

7.  Illegitimate        Childreih 
791. 


with  the  execution  of  the  mandates  of  a  Beal  Estate  Pool. — "Pool  in  the  sense 
superior,  as  the  President  or  head  of  a  here  used  (*a  real -estate  pool*)  is  of  mod- 
department.  Fitzpatrick  v.  United  em  date,  and  may  not  be  well  under- 
states, 7  Ct.  of  CI.  293.  stood,  but  in  this  case  it  can  mean  no 

1.  For  an  exhaustive  treatment  of  this  more  than  that  certain  individuals  are 

subject  as  viewed  from  its  constitutional  engaged  in  dealing  in  real  estate  as  a 

aspect,  see  Jurisdiction,  vol.   12,  p.  commodity   of    traffic.      Kilboum  v. 

a58.  Thompson,    103  U.  S.  i6S.     Comfere 

a.  Chesterfield  v,  Janssen,  3  Ves.  Sr.  Harris  v.  White,  81  N.  Y.  541.    • 

156.  Gombinatlon  of  Stakes. — A  pool  is  t 

S.  Co.  Litt.  5  b;  Johnson  v,  Rayner,  combination  of  stakes,  the  monej  de- 

6  Gray  (Mass.)  no.    See  also  Lakes  rived  from  which  goes  to  the  winner. 

AVD  roMDS,  vol.  I  a,  p.  610.  Commonwealth  t^.  Ferry,  146  Mass^aoj* 
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(h)  Insan^trsons,  793.  VII.  Penalty   for  Bringiag    Paupeni 

I.  Generally,  793.  Into  Town,  807. 

a.  Haw  Acquired^  794.  I.  Centrally^  807. 

(c)  Husband  and  Wife^  794.  3.  Defenses^  809. 

I.  Generally,  794.  VIII.  Support,  809. 

a.  Separate  Settlement,  796.  i.  Oenerally,  809. 


(rf)  Aliens,  >j^.  a.  Order  of  Relief,  ^10, 

C.  Changes  in  Towns,  797.  3.  ^^  Kindred,  «i. 

&  JV<nt;  Settlement  Prevented^  799.  4.  ^^  TVxt/nj,  813. 


(a)  Generally,  799.  (tf )  Notice,  816. 

7.  ^<w  Zo*/,  8oa.  (*)   Waiver,  818. 

(a)  Generally,  S02.  (c)  Notice  by  Mail,  Sl^      [818. 

(^)    Change  of   Settlements'^  (d)  Failure  to  Answer  Notice, 

80J.  (^)  Earnings  of  Paupers,  8i8, 

VX«  Removal,  803.  (/)   Convicts,  819. 

I.  Generally,  803.  (^)  Division  of  Towns,  8x9. 

a.  Order  of  Removal,  804.  5.  ^  Counties,  820. 

3.  Notice,  804.  (a)   Generally,  820. 

4.  Service,  80c.  (^)  Funeral  Expenses,  820. 

5.  ^>l^  ^ay  l^tf  Removed,  8(K.  6.  Apprenticing,  820. 

6.  Appeal  from    Order    of  Re-  7.  Medical  Services,  820. 

moval,  806.  8.  Actions  for  Support,  822. 

7.  ITJltfff  Removal  Valid,  807. 

L  DsfDrxnov. — In  statutes  providing  for  the  relief  of  the  poor, 
the  term  is  used  to  describe  that  class  who  are  entirely  destitute 
and  helpless  and  therefore  dependent  upon  public  charity.^  It 
may  be  used  synonymously  with  "  poor  person,"  "  person  in  dis- 
tress/* "indigent  person  "  and  "pauper."*    The  term  pauper  does 

1.  State  V.  Osawkee,  14  Kan.  324;  upon  the  parish  or  town  for  support* 

Beardsley  v.  Selectmen,  53  Conn.  492 ;  Lee  Co.  v.  Lackie,  30  Ark.  764. 

Sturbridge  V.  Holland,  11  Pick.  (Mass.)  The  casual  poor  are  such  poor  per- 

459;   II    Pick.   (Mass.)    540;    Kirk    v  sons  as   are    suddenly  taken  sick  or 

irazos  Co.,  72  Wis.  449;  Opinion  of  meet  with  some  accident  when  from 

the  Justices,  II  Pick.  (Mass.)  539.  home,    and    are  thus     provident! all j 

The    term    poor    is    used    In     two  thrown    upon    the  charity    of    those 

senses.    It  is  used  in  one  sense  simply  among   whom    they    happen    to    be. 

as  opposed  to  the  term  rich,  and  it  is  Force  v.  Haines,  17  N.  J.  L.  405. 

osed  also  to  describe  persons  so  com-  Sometimes  "poor"  is  used  as  a  term 

pletely  destitute  of  property  as  to  re-  of  endearment.  Anon.,  i  P.  Wms.  327; 

quire  assistance  from  the  public.  "The  2  Jarman  on  Wills,  126,  127. 

dictionaries    recognize    this   two-fold  A  tnlst  for  the  benefit  ot  "the  poor" 

sense.    Thus  Webster  gives  this  defi-  of  a  locality  does  not,  as  a  general  rule, 

nition  :    *ist,    destitute    of    property,  include  those  who  are  receiving  paroch- 

wanting  in  material  riches  or  goods,  lal  relief.    Attorney  General  v,  Exeter 

needy,  indigent    It  is  often  synony-  Corp.,  3  Russ.  395;  Attorney  General  v, 

mous  with  indigent  and  with  necessi-  Clarke,  i  Amb.  422 ;  Attorney  General 

ties  denoting  extreme  want.    It  is  also  v.   Wilkinson,  i  Beav.  370;   Attorney 

applied  to  persons  who  are   not  en-  General  v.  Gutch,  Reg.  Lib.  A.  1830, 

tirely  destitute  of  property,  but  who  fo.    2720;    x    Jarman  on    Wills    209; 

are  not  rich,  as  a  poor  man  or  woman,  Lewin    on    Trusts    531,     532;     Dept- 

poor  people;  2nd  (law),  so  completely  ford    v.  Sketchley,   17    L.    J.,  M.  C. 

destitute  of  property  as  to  be  entitled  22,   23.     A   charity   for  the  benefit  of 

to    maintenance    from    the    public' "  "poor  boys"  was  held  not  confined  to 

State  t;.  Osawkee,  14  Kan.  32^;  In  re  those  poor  boys  who  required  parish 

Hoff en's  Estate  (Wis.),  36  N.W.  Rep.  relief,  or  to  the  boys  of  persons    re- 

409;     Sankville    v,   Grafton,  68   Wis.  quiring  such  relief.  Canterbury  Gdns. 

192.  v,  Canterbury  Corp.,  31    L.  J.  Ch.  810. 

The  word,  as  used  in  the  statutes,  is  See  Charities,  vol.  3,  p.  122. 

defined  to  be  a  poor  person,  particu-  8.  Hutchings  v,  Thompson,  10  Gush, 

larljr  one  to  indigent  as  to  depend  (Mass.)  238. 
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not  necessarily  imply  a  person  who  actually  receives  support.^  It 
may  be  used  indiscriminately  to  designate  poor  and  indigent  per- 
sons  standing  in  need  of  relief,  and  poor  persons  likely  to  become 
chargeable,  as  well  as  such  poor  persons  as  have  actually  received 
support.*  The  meaning  of  the  word  pauper  as  defined  by  the 
courts,  depends  largelv  upon  circumstances  and  the  statute  under 
which  the  case  arises.^ 


1.  Walbridge  v,  Walbridge,  46  Vt  is  so  rigid  that  if  a  poor  man  owns  a 
67.  See  Holland  v,  Belgium,  60  Wis.  miserable  hovel,  used  as  a  shelter  for 
557.  himself  and  family,  he  must  sell  it,  pro- 

The  question  whether  a  person  is  yided  it  is  of  anj  value  whatever,  before 
chargeable  to  a  town  as  a  pauper  does  he  can^roperlj^call  upon  tlie  select- 
not  depend  merely  upon  the  fact  that  men  to  assist  him  in  procuring  medi' 
thej  have  furnished  him  relief,  but  like-  cine  and  bread  for  his  sick  and  famish- 
wise  upon  their  legal  obligation  to  ing  children.  Such  a  rule  would  be 
do  so.  Ludlow  V.  WeathersfieTd,  18  Vt.  harsh  and  inconvenient." 
39.  So  in  Poplin  v,  Hawke,  8  N.  H.  305, 

The  fact  that  a  family  of  eight  per-  it  was  held  that  a   person  who  cannot 

■ons  received  municipal  aid  to  the  ex-  relieve   his    immediate  wants  without 

tent  of  $1^  in  a  year  does  not  make  disposing  of  property  which  is  cssen- 

tliem    pauoers.     Fort    Washington  v.  tial,  and  which,  if  parted  with,  must  be 

Saukvile,  02  Wis.  454.  immediately  replaced  to  enable  him  to 

2.  Hutchings  v,  Thompson,  10  Cush.  live,  was  to  be  deemed  a  pauper. 
(Mass.)  238;  Walbridge  v,  Walbridge,  One  who,  having  no  property  except 
j^   Vt.   617;   Sand    Lake  T^   Berlin,   3  growing    crops  not  worth  more  tlisn 
Cow.  (N.  Y.)  485;  Sturbridge  V.  Hoi-  $25,  and  no  means  of  support  but  hb 
land,  IX  Pick.  (Mass.)  459.  labor,  sustains  a  personal  injury  ren- 

S.  Statutes  defining  paupers  are  given  dering  him  helpless  for  several  weeks, 
a  reasonable  construction.  Thus,  un-  is  a  pauper  during  such  period.  Blod- 
der  a  statute  providing  that  "all  per-  gett  v,  Lowell,  33  Vt.  174. 
sons  who  have  not  estates  sufficient  for  Though  a  man  had  a  homestead  riglit 
their  support  shall  be  provided  for  and  in  forty  acres ,  of  land,  and  was  the 
supported  at  the  .expense  of  the  town  owner  of  certain  personal  property  kept 
where  they  belong,"  it  was  held  that  a  on  said  land,  yet  if  he  was  aged,  infinn, 
man  was  entitled  to  help  who  was  par-  and  unable  to  maintain  himself  by  U- 
tially  blind  and  nearly  incapacitated  for  bor,  and  his  homestead  and  property 
work  and  occupied  with  his  wife  the  were  in  the  control  of  his  wife  and 
basement  of  a  small  house  with  an  acre  children,  who,  by  their  cruel  treatment, 
of  ground,  having  a  life  interest  in  the  made  it  impossible  for  him  to  live  at 
land  and  basement,  which  interest  was  home,  or  to  control  his  proper^  with- 
not  worth  over  $200,  and  was  all  the  out  litigation,  he  was  a  "poor  person.** 
property  he  owned,  and  it  was  not  nee-  [Adams  and  Seevers,  Jj.,  dissentfaig.] 
essary  that  his  interest  in  the  property  Jasper  County  v.  Osborn,  59  Iowa  20S. 
should  be  disposed  of  and  the  proceeds  If  the  money  consists  of  a  promis- 
expended  before  he  could  be  regarded  sory  note,  it  seems  that  it  should  be 
as  a  pauper.  Fish  v.  Perkins,  52  Conn,  collected  and  exhausted  before  the 
200 ;  Wallingford  v,  Southington,  16  person  can  be  deemed  a  pauper.  Stew- 
Conn.  43  c,  was  a  case  where  supplies  art  v.  Sherman,  4  Conn.  556.  Cm* 
were  furnished  a  person  claimed  to  be  farm  Sturbridge  v.  Holland,  11  Pick, 
a  pauper,  and  to  rebut  the  claim  that  (Mass.)  459. 

he    was    a     pauper    the     defendants  But  some  of  the  cases  hold  that  t 

claimed  and  offered  to  prove  that  the  person  is  not  a  pauper  if  he  has  an  es- 

alleged    pauper  owned   and  possessed  tate,  whether  accessible  or  not   Or  an 

real  estate  of  the  value  of  more  than  estate  which  is  not  sufficient  for  |fail 

one  hundred  dollars,  consisting  of  about  support     Peters     v.     Litchfield,    34 

three-quarters  of  an  acre  of  land  and  a  Conn.  264;   Stewart    v,    Sherman,  5 

small  dwelling-house  in  which  he  and  Conn.  344. 

his  family  lived.   Waite,  J.,  says :  "  We  In  Chelsea  v.  Brookfield,  37  Vt  5871 

cannot  think  the  law  upon  this  subject  it  is  held  that  the  wile  of  a  maa  own- 
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IL  Stati  Ck>HTBOL — 1.  Oenerally. — By  the  constitutions  of  many 
States,  the  several  counties  are  required  to  provide  poor-houses 
for  the  aged,  infirm,  and  unfortunate,^  and  also  asylums  for  indi- 
gent deaf-mutes,  blind  and  insane  persons,'  and  indigent  lunatics.' 

8.  Dilfiranchiiement — In  a  few  States  there  are  constitutional 
provisions  disfranchising  paupers.    Thus,  in  eight  States  no  pau- 

9 

ine  an  equity  of  redemption  valued  at  So    where  a  man  has  a  wife  and 

$a§5  is  not  a  pauper.  children  under  his  immediate  care  and 

Under    a    statute     providing     that  protection,  and  with  his  family  is  un- 

"every  poor  person  who  is  blind,  lante,  able  to  support  himself  and  them,  he 

old,  sick,  impotent,  or  decrepit,  or  in  is  to  be  considered  a  pauper  within  the 

anj  way  disabled  or  enfeebled  so  as  to  meaning  of  the  act  of  182 1,  ch.  122. 

be  unable  to  maintain   himselT,  shaU  Poland  v,  Wilton,  15  Me.  363. 

be  maintained  by  the  county  or  town  A  man  was  in   good  health  and  ca- 

where  he  may  be,"  it  is  held  that  any ^  pable  of  earning  four  shillings  per  day, 

person  is  a  pauper  who  is  in  want  of  but  that  he  was  wholly   destitute  of 

immediate  relief  by  reason  of  sickness,  property,  had  been  turned  out  of  his 

insanity  or  in  immediate  need  of  food,  former  dwelling-place,  and    had    no 

clothes,    or    shelter.      Charleston    v.  other  place  to  go  to ;  and  that  the  wo* 

Groveland,   15  Gray  (Mass.)  15  ;  Good-  man  whom  he  lived  with  as  his  wife, 

ale  V,   Lawrence,  08   N.   Y.    513;   42  though  she  was  not  legally  such,  and 

Am.   Rep.  259.    See  East  Hartford  v.  his  children  by  her  were  sick  and  in 

Pitkin,  8  Conn.  393 ;  Whiting's  Case,  3  needy  circumstances.     Held,  that  the 

Pittsb.  (Pa.)  129.  maci  was  a  pauper.    Lyme  v.  Haddam, 

Intane  Persona. — Under  a  statute  de-  14  Conn.  394. 
fining  a  pauper  to  be  "every  person  p«non  Smitten  with  Oontaglons  Dla- 
who  shall  be  unable  to  earn  a  liveli-  eaie.— In  the  technical  sense  the  word 
hood  in  consequence  of  any  bodily  in-  pauper  does  not  apply  to  a  poor 
firmity,  idiocy,  lunacy,  or  other  avoid-  person,  smitten  with  a  contagious  dis- 
able cause,"  the  term  "pauper**  is  held  case,  who  receives  aid  from  the  county 
to  include  lunatics  who  were  paupers,  under  a  pauper  act.  La  Salle  County 
although  the  trouble  and  expense  were  7*,  Reynolds,  49  111.  186. 
increased  by  reason  of  their  insanity.  Tranaltnt ' Pauper.— A  pauper  who 
See  County  of  Macoupin  v.  Edwards,  comes  into  town  intending  and  desir- 
15  111.  197.  ing  to  remain  and  stays  for  months, 

Illinois    Rev.  Stat.,  ch.  50,  4  6,   is  able  to  walk  about,  is  not  a  "  transient 

not  to  be  construed  to  include  insane  pauper,"  for  supporting  whom  an  indi- 

persons  having    adequate     means    of  vidual   furnishing  necessaries  can  rc- 

Bupport.    Altont;.  Madison,  21  111.  115.  cover  reimbursment  from  the  town. 

See  Ludlow  v,  Weathersfield,  18  Vt.  39.  Macoon  v.  Berlin,  49  Vt.  13. 

Paraona  AW*  to  Support  Themaalvw.—  Vacraata  sent  to  the  house  of  cor- 

In  Wood  V.  Simons,  4  N.  Y.  Supp.  368,  rection    are    not  "  foreign    paupers," 

it  is  held  that  one  who   has  always  though  they  may  have  no  settlement 

been  able  to  support  himself  and  fam-  in    the    commonwealth.    Opinion    of 

ily  by  manual  labor,  though  the  wages  Justices,  31  Met.  (Ma8s.)572. 


earned   by   him  were  not  more  than  -    «•««    r-^^.*     •*♦  •#.    ..*    ..    t-«« 

is'.'^f^v.                    1         f  ^  I*  K.an.  Const.,  pt.  7f  art.  4 :   Tex. 

sufficient    for  that  purpose,   is  not  a  r^tio*     «♦    »»    oU^.  «♦    «a   .^    q. 

,^„«-»^«,<*.Kj««*.-»r«il«it^J#K*»  iiT^»  Const.,_pt.   II,  art.  2;  pt.  16,  art.  8; 


^K  "."iU^*^''^^^.^.  Jh"-  ^llysy.  .n  ^U  C^VstrpT  i^art:  3?!^.  Consl; 

But  a  family  are  "poor  and  unable  to  ^  ^  v      ^  a »  "  » 

Buppoit    themselves,"     although    the  <^t    ^        ^ 

head  of  the  family  earns  enough  for  ^  >•  N-  ^"'-   Const.,  pt.  11,  art.  10; 

their    partial  support,  and   although  ^^^'  Const.,    pt    19,    art    19;    Ncv., 

their  poverty  is  caused  by  intamper-  Const,  pt  13,  art.  i ;  Colo.  Const,  pt 

ance  or  improvidence.    New  Hartford  8,  art  x ;  S.  Car.  Const,  pt.   10^  art» 

V,  Canaan,  52  Conn.  158.    See  Com-  1\  P*-  M,«rt.  1;  Miss.  Coaat^  pt  1% 

monwealth  v.    Cambridge,    oo    Pick.  •rt.  27;  Fla.  Const,  pt  la,  art  i. 
(Mas6.)  967.  9.  Tex.  Conat.,  pt  16,  ait.  54. 
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per  can  vote.^  So  in  two  no  person  kept  at  a  poor-house  or 
asylum  at  the  public  expense  ;^  and  in  Texas  no  pauper  supported 
by  any  county  can  vote.  But  in  Massachusetts,  these  provisions 
do  not  apply  to  any  person  who  has  served  in  the  United  States 
army  or  navy  in  time  of  war  and  been  honorably  discharged.' 

.in.  Stattftss. — It  is  clearly  within  the  power  of  the  legislatures 
of  the  States  to  charge  upon  towns  and  cities  the  support  of  the 
poor,  distributing  the  burden  by  general  laws  applicable  alike  to 
all,  and  based  upon  benefits  derived  from  previous  residence,  pay- 
ment of  taxes,  occupancy  and  ownership  of  land,  military  and 
official  service,  and  the  like.  So  statutes  have  been  enacted  by 
the  several  States  providing  jnodes  for  adapting  public  charity  to 
those  in  need  of  relief.  Indeed,  the  subject  is  regulated  entirely 
by  statute.  As  the  statutes  of  the  different  States  are  dissimilar 
in  many  respects,  no  general  rules  can  be  stated  concerning  the 
law  regulating  the  management  of  the  poor.  But  it  is  frequently 
found  that  the  statutes  of  a  State  have  not  sufficient  scope  to 
govern  all  cases  that  may  arise,  and  the  courts,  in  adjudicating 
these  cases  have  settled  many  questions  not  provided  for  by  stat- 
ute. The  decisions  that  have  arisen  under  other  statutes  will  also 
aid  the  practitioner  in  construing  the  statutes  of  his  own  State. 

The  increase  in  pauperism  necessitates  greater  facilities  for  re- 
lieving  the  poor,  consequently  frequent  changes  have  been  made 
in  the  statutes,  and  a  great  many  cases  that  have  been  adjudicated 
under  earlier  statutes  c^re  practically  valueless.  These  deciiuons, 
an  so  far  as  they  are  of  no  assistance  in  construing  statutes  already 
in  force  have  been  rejected. 

IV.  PowsBS  AND  Duties  op  OmcEBfl  o?  the  Poob— 1.  Oveneert— 
a.  Generally. — Where  it  is  by  statute  made  the  duty  of  over- 
seers to  relieve  the  poor  in  distress,  the  manner  in  which  this 
relief  shall  be  administered  is  left,  in  the  first  instance,  to  the  sound 
discretion  of  the  overseers,  who  are  bound  to  act  reasonably  and 
in  good  faith.*  This  rule  applies  not  only  to  such  paupers  as 
have  gained  a  legal  settlement,  but  also  such  as  are  casual  resi- 
dents.* And  where  it  is  thus  made  their  duty  to  relieve  those 
requiring  support  it  is  within  the  scope  of  their  official  powers 
to  settle  and  pay  claims  made  against   their  town  on  account 


1.  N.  H.  Const.,  pt.  3,  art.  38;  Mass. 
Const.  Amdt.  3 ;  Me.  Const.,  pt.  a,  art. 
i;  R.  I.  Const,  pt.  2,  art.  4;  N.  J. 
Const,  pt  2,  art  i ;  Del.  Const,  pt  4, 
art  I ;  W.  Va.  Const.,  pt  4,  art.  i ; 
Tex.  Const,  pt.  6,  art.  i. 

2.  Mo.  Const.,  pt  8,  art.  8 ;  S.  Car. 
Const,  pt.  8,  art.  2. 

S.  Mass.  Const.  Amdt  28. 
4.  Clinton  v,   Benton,  49  Me.  550; 
City  of  Albany  v.  McNamara,  117  N. 

Y.  931. 

An  overseer,  in  giving  temporary  re- 
lief to  ft  pftuper,  is  not  bound  to  em- 


ploy, in  case  of  illness,  the  phprsicitn 
employed  by  the  county  superintend- 
ents. Gerev.  Supervisors  of  Cayugi, 
7  How.  (N.  Y.)  Pr.  255. 

5.  Cincinnati  v,  Ogden,  5  Ohio  n\ 
Overseers  of  Roxborough  v.  Bunn,  li 
Serg.  &  R.  (Pa.)  293;  Board  of  Com- 
missioners V.  Wheeldon,  15  Ind.  147* 
Wolcott  V.  Wolcott,  19  Vt  37;  Mussel 
V,  Tama  Co.,  73  Iowa  loi. 

It  is  the  duty  of  an  overseer  of  tht 
poor,  under  the  Vt  Gen.  Stat,ch.  ao,  ♦ 
*3»  to  provide  for  the  support  of  1 
transient  person  Buddenlj  taken  sicki 
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of  expenses  incurred  in  another  town  in  supporting  their  paupers,* 
But  they  cannot  Incur  for  the  county  a  liability  beyond  the  sum 
prescribed  by  Statute  for  relief  in  a  single  case  without  the  con- 
sent of  the  superintendents  of  the  poor.* 

Overseers  of  the  poor  being  public  agents  and  trustees  of  the 
town  in  respect  to  the  poor,  have,  without  any  express  authority 
from  the  legislature,  a  capacity  to  sue  commensurate  with  their 
public  trusts  and  duties,  and  are  corporations  sub  modo;^  so  they 
may  sue  and  be  sued  for  acts  dftne  in  the  time  of  their  predeces- 
sors, but  after  they  have  ceased  to  be  overseers  they  are  not 
liable  for  debts  contracted  or  acts  committed  by  them  acting  in 
their  official  capacity  as  overseers,  and  within  the  scope  of  their 
authority,  the  action  should  be  against  their  successors.*  They 
have  no  power  to  discontinue  a  suit,  though  commenced  in  their 
name,  after  their  term  of  office  has  expired ;  and  if  they  unite 
with  their  successors  in  doing  so,  they  need  not  be  made  parties  to 
the  suit.*  So  after  two  overseers  of  the  poor  have  united  in  com- 
mencing a  suit  for  a  breach  of  the  excise  laws,  one  of  them  has 
no  power  to  discontinue  it  without  the  concurrence  of  the  other.* 
They  may  waive  any  objection  arising    from   informality  in  a 

if  in  need  of  relief.    His  knowledge  of  one  who  has    absconded    leaving  hit 

such  person's  possession  of  personal  wife  or  child  chargeable  to  the  town, 

property   unavailable  as  a   means  of  Downing  v.  Rugar,  21  Wend.(N.Y.)  178. 

present  relief  is  inimaterial,  in  a  suit  Where  a  suit  is  brought  on  the  appli- 

for  the  support  hy  his  town  against  the  cation  of  individuals,  but  in  the  name 

town  wherein  the  person  has  a  legal  of  overseers  of  the  poor,  for  a  violation 

settlement     Danville  v.  Sheffield,  50  of  the  excise  law,  and  an  attorney  it 

Vt.  243.  employed  to  conduct  the  proceedings, 

1.  Harpswell  7/.  Phisburg,  39  Me.  who  obtains  judgment  against  the  de- 
313.  A  person  not  authorized  by  law  fendant,  but  the  overseers  acknowledge 
for  that  purpose,  cannot  furnish  board  satisfaction  thereof,  they  are  liable  to 
to  one  who  is  on  Che  list  of  paupers  the  attorney  for  his  costs  and  counsel 
and  an  inmate  of  the  poor  house,  and  fees.  Wright  v.  Smith,  13  Barb.  (N. 
have  a  claim  therefor  upon  the  county,  Y.)  414. 

whether  he  knew  the  party  to  be  a        In  Taylor  v.  Green,  12  N.  J.  L.  124, 

pauper  or  not,  and  the  overseers  of  the  it  is  held    that   overseers  of  the  poor 

poor  have  no  power  under  the  statute  cannot  maintain  an>  action  in  their  own 

toibind  the  county  to  the  payment  of  name  against  the  defendant,  to  recover 

such  claim.    Commissioners  of  Knox  moneys  expended  by  them,  as  agents 

County  V,  Jones,  7  Ind.  3.  of  the  township,  for  the  benefit  of  the 

2.  Gere  v.  Supervisors  of  CayUga,  7  defendant.  It  should  be  brought  in  the 
How.  (N.  Y.)  Pr.  355.  Selectmen  and  name  of  the  township.  Overseers  of  the 
|>verseer9  of  the  poor  cannot  bind  the  poor  are  not  a  corporate  body,  and  can- 
town  for  more  than  $5,  for  the  support  not  be  sued  as  such.  Gould  v,  Bailey,  2 
of  a  pauper,  without  an  order  from  a  N.  J.  L.  6. 

justice,  according  to  section  20  of  the  To  the  contrary  in  Virginia :  Chap- 
poor  act.  Ives  V.  Wallingford,  8  Vt.  line  v.  Overseers  of  the  Poor,  7  Leigh 
224.  (Va.)  231. 

S.  Pittstown  v.  Plattsburgh,  18  Johns.  ♦.  Grant  v,  Faucher,  5  Cow.  (N.  Y.) 

(N.  Y.)  40^;  Overseers  v,  Kline,  9  Pa.  309;  Todd  v.  Birdsall,  i  Cow.  (N.  Y.) 

St.  217;  unity   v,  Thorndike,   15  Me.  260;    Superintendents  of  the   Poor  v. 

182.     See  Superintendents  of  the  Poor  Nelson,  7^  Mich.  154. 

V.    Nelson,    75    Mich.    154.    'One    of  5.  Wright  v.  Smith,  13 Barb.  (N.Y.) 

two  overseers  of  the  poor  is  author^  414. 

lied  to  institute  and  carry  on  proceed-  6.  Perry  v,  Lynen,  23  Barb.  (N.  Y,) 

Inga  for  the  seiaure  of  the  property  of  137. 
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notice  or  answer,  and  may  receive  as  legal  a  verbal,  instead  of  a 
written,  answer  to  a  notice.* 

Upon  the  decease  of  a  pauper  the  overseers  may  take  posses- 
sion of  his  eifects  pursuant  to  the  statute,  and  if  administration 
is  not  taken  out  within  the  time  prescribed  by  statute,  they  may 
sell  so  much  of  the  property  as  may  be  necessary  to  repay  the 
expenses  incurred  for  him,  nothwithstandin^  the  appointment  of 
an  administrator  before  the  sale  takes  place!^  But  it  seems  that 
the  overseers  of  the  poor  have  no  authority  as  such  to  inter- 
meddle  with  the  property  of  persons  who  ai^e  receiving  relief  from 
their  towns  as  paupers,  unless  the  authority  is  delegated  to  them 
by  such  persons.*  So  it  is  no  part  of  the  duty  nor  within  the 
powers  of  the  overseers  of  the  poor  to  brings  an  action  of  replevin 
for  property  alleged  to  belong  to  the  town,*  nor  will  the  warrant 
of  two  justices  be  a  justification  in  trespass  against  overseers  of 
the  poor  for  seizing  the  property  of  a  man,  leaving  his  wife  and 
children  a  charge  upon  the  town,  unless  it  appear  that  the  man 
had  actually  left  his  wife  and  children  to  be  such  charge.^ 

b.  Exclusive  Control. — Under  a  statute  providing  that 
''  where  a  city  of  the  first  or  second  class  is  embraced  within  the 
limit  of  any  township,  the  board  of  supervisors  may  appoint  an 
overseer  of  the  poor,  who  shall  have  within  said  city  all  the  pow- 
ers and  duties  conferred  by  this  chapter  on  the  township  trustees," 
the  overseers*  control  of  the  city  is  exclusive  and  not  concurrent 
with  that  of  the  township  trustees.*  And  where  overseers  have 
exclusive  control,  the  whole  duty  of  executing  the  poor  laws  de- 
volves on  them,  and  it  is  not  necessary  that  the  justice  of  the 
peace  of  the  town  join  in  ordering  relief.'''  But  where  the  overseers 
have  not  exclusive  control  of  the  poor,  and  they  receive  their 
authority  to  provide  relief  from  an  order  of  a  justice,  and  such 
order  is  made,  they  are  bound  to  maintain  it,  and  if  it  be  once 
voluntarily  or  expressly  abandoned,  it  cannot  be  afterwards 
enforced.' 

c.  Contracts. — A  contract  by  overseers  for  the  support  of  the  • 
poor  binds  the  town.*    So  where  each  town  is  required  under 

1.  Unity  V.  Thorndike,  i  j  Me.  182.        N.  J.    L.   52;      Overseen    of    Rox- 

2.  Haynet  v,  Wellt,  6  ^Pick.  (Mast.)     borough    v,  Bunn,    12     Serg.   &   R- 
462.  '  (Pa.)   293;  Saddle   River  v.  Colfax,  6 

S.  Furbish  v.  Hall,  8  Me.  (8  Greenl.)     N.    J.    L.    115;     Board   v,  Cronk,  6 
315.    See  Arbitration,  vol.  I,  p.  654.    N.    J.    L.     119,      Perth     Amboj 


234.  Tufts  V,  Town  of  Chester    (Vt),  19 

6.  Hoyt  V.   Black  Hawk  Countj,  59  Atl.  Rep.  988;    Holmes  v.  Brown,  15 

Iowa  184.  Barb.  (N.  Y.)   599;  Waltham^v.  Town 

t.  Clay  County  v.  Plant,  42  111.  324.  of  MuUally,  27  Neb.  483;  Willngton  t>. 

8.  Perth  Amboy  v,  Piscataway,  19  West  Boylston,  4  Pick.  (Mass.)  24. 
N.  J.  L.  173.    See  Cadwallader  v»  Dur-        A  physician  contracted  with  the  over- 
ham,  46  N.  J.  L.  53.  seers  of  the  town  of  P  that  he  wouW 

0.  Washington     v.     Rising,    Brayt  render  medical  services  to  a  panpeTi 

(Vt)  188;  Perth  Amboj  v.  Smith,  19  who  was  then  chai^geable  to  r,  and 
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statute  to  elect  an  overseer  of  the  poor,  and  he  alone  is  authorized 
and  required  to  perform  the  duties  of  the  office,  contracts  entered 
into  by  him  for  the  support  of  such  poor  persons,  binds  the  county, 
and  the  agents  of  the  county  have  no  discretion,  but  must  dis- 
charge the  obligation :  nor  can  the  action  of  the  chairman  of  the 
board,  by  notice  or  otherwise,  limit  or  abridge  the  powers  of  the 
overseer  of  the  poor.  But  when  the  overseer  of  the  poor  has 
made  an  improvident  and  extravagant  contract  for  the  support  of 
a  pauper,  that  body  may,  no  doubt,  when  it  is  reported  them»  re- 
duce the  amount,  but  until  such  action  is  had  by  the  board,  the 
contract,  if  fair  and  unaffected  by  fraud,  may  be  binding  on  the 
county.*  So  if  the  overseer  does  not  act  in  the  line  of  his  duty 
and' by  legal  authority  he  will  not  bind  the  faith  of  the  govern- 
ment  to  the  fulfillment  of  the  contract,  but  he  will  be  personally 
liable.^  No  action  will  lie  against  the  town  for  the  breach  of  a 
contract  made  by  him  not  within  the  scope  of  his  authority.' 
Where  a  statute  provides  that  j*  the  overseers  of  the  poor  shall 
have  the  care  and  oversight  of  all  such  poor  and  indigent  persons 
so  long  as  they  remain  at  the  charge  of  thcur  respective  cities  or 
towns,  and  shall  see  that  they  are  suitably  relieved,  supported,  and 
employed  in  the  work-house  or  alms-house,  or  in  such  other  man- 
ner as  the  city  or  town  directs  or  authorizes  at  the  discretion  of 
such  overseers,"  the  overseers  have  authority  to  bind  the  town  by  a 
contract  for  support  to  be  furnished  in  another  town  to  a  pauper 

that,  if  the  town  of  P  should,  in  a  con-  principal,  not  under  the  restrictions  of 

templated  order  of  removal,  succeed  in  an  agencj*,  his  decision  to  aid  is  a  final 

establishing  the  16gal  settlement  of  the  adjudication;  and  persons  contracting 

pauper  to  l^  in  the  town  of  S,  he  should  with  him  to  relieve  transient  paupers 

receive  from  P  a  reasonable  compen- .  are  not  bound  to  inquire   whether  he 

sation  for  his  services,  but  if  P  failed  to  exceeds    his   authority.     Holloway    v. 

establish  the  settlement  of  the  pauper  Barton,  53  Vt  300. 

to  be  in  S,  he  should  receive  nothing  2.  King  r,  Butler,  15  Johns.  (N.  Y.) 

for  his  services,  and  it  appeared  that  381 ;  Palmer  v.  Vandenberg,  3  Wend. 

P  did  succeed,  upon  the  order  of  re-  (N.  Y.)  193;  Norwich  x\  New  Berlin, 

moval,    in     establishing     the     settle-  18   Johns    (N.    Y,)    383,    Wimer   *v. 

ment  to  be  in  S.  Held^  that  the  contract  Worth  Poor  Overseers,  104  Pa.  St.  317 ; 

so   made  between   P  and  the  plaintiff,  Reed  v.  Lancaster   (Mass.),  35  N.  E. 

being  a  wagering  contract,  was  not  m-  Rep.  974. 

▼alid.  as  between  them,  but  that  the  The  defendant,  being  one  of  the 
plaintiff  might  recover  from  P  the  value  overseers  of  the  poor  of  the  town  of  A, 
of  his  services,  notwithstanding  it  had  in  Vermont,  with  the  other  overseers, 
been  adjudged  that,  as  between  the  contracted  in  behalf  of  the  town,  with 
towns  of  P  and  S,  the  contract  was  the  plaintiff,  for  the  support  of  a  poor 
against  the  policj  of  the  law,  that  no  person  who  had  a  settlement  in  that 
recovery  could  be  had  by  P  for  expenses  town,  but  neglected  to  procure  the 
for  the  services  so  rendered.  Edson  v.  requisite  order  from  a  justice  of  the 
Pawlet,  33  Vt.  391.  After  the  Incorpo-  peace  for  an  allowance  for  the  sup- 
rating  of  a  town,  no  agreement  between  port  of  such  person,  so  as  to  render 
the  towns  is  binding  which  differs  from  the  town  liable.  Held^  that  the  de- 
the  act  of  incorporation.  Norton  v.  fendant  was  personally  liable  in  an  ac- 
Mansfield,  16  Mass.  48.  tion  of  assumpsit.    Ives  v,  Hulet,  za 

1.  Clay  County  v.  Plant,  43  111.  534.  Vt«  3x1.. 

An  overseer  of   the  poor,  in  deciding  S.  Flower  v.  Allen,  5  Cow.  (N.  Y.) 

whether  relief  shall  be  furnished  to  a  654;  Gourley  v.  Allen,  5  Cow.  (N.  Y.) 

pauper,  acts   with  the  authority    of  a  644;  Everts  v,  Adams,  13  Johns.  (N. 
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whose  settlement'  is  in  the  former  town,  but  he  at  the  time  the 
contract  for  his  support  is  made  is  too  ill  to  be  removed  to  the 
town  of  his  settlement.^ 

An  overseer  of  the  poor  may  contract  as  to  a  pauper's  labor 
and  support,  and  make  a  settlement  under  the  contract  binding 
on  the  pauper.^  But  an  overseer,  in  apprenticing  a  pauper  child, 
does  not  bind  the  town,  by  his  covenant,  for  the  apprentice's  fidel- 
ity during  his  term.' 

.  d.  Auditing  Accounts. — The  statute  requiring  superintend- 
ents to  allow  and  audit  all  accounts  of  overseers  of  the  poor,  jus- 
tices of  the  peace,  and  all  other  persons,  for  services  relating  to 
the  support,  relief  and  transt>ortation  of  county  paupers,  does  not 
require  the  audit  and  allowance  of  accounts  in  favor  of  individ- 
uals dealing  with  the  overseers  in  the  several  towns.  It  is  the 
duty  of  the  overseers  to  adjust  such  accounts  and  charge  them  in 
their  bills  against  the  county.* 

A  charge  by  the  overseers  for  trouble  in  procuring  a  place  of 
abode  for  a  pauper  is  not  a  legal  charge,  and  cannot  be  recov- 
ered.* Nor  can  all  that  was  actually  paid  be  recovered,  if  the 
charges  are  exorbitant  and  unreasonable.^ 

e.  Neglect  of  Duty. — Where  overseers  of  the  poor  do  not 
make  the  provisions  required  by  statute  for  persons  who  are  poor 
and  stand  in  need  of  relief,  they  are  liable  for  such  neglect  of  offi- 
cial duty.''  Indictment  lies  for  such  neglect.®  So  if  a  pauperis 
improperly  treated  and  the  overseer  upon  complaint  made  neg- 
lects to  provide  suitable  support,  or  to  correct  the  misconduct 
complained  of,  an  individual  is  warranted  in  providing  for  his  re- 
lief at  the  expense  of  the  town.*    Where  a  statute  makes  it  the 

Y.)  353;  Gibson  v,  Plumbereek  Poor  7.  Otis  v.  Strafford,  10  N.  H.353. 

District  (Pa.),  15  Atl.  Rep.  926.  No  action  lies  against  OTencers  of 

Where  the  overseers  of  the  poor  of  the  poor  for  omitting  to  apply  to  a 

a  town,  which  was  chargeable  with  justice,  to  obtain  an  order  for  the  re- 

the   support  of    certain   paupers,  had  lief  of  a  pauper  settled  in  their  town, 

promised  to  pay  such  sums  as  might  at  the  suit  of  one  who, 'after  requiring 

be  expended  in  thdr  support  by  the  them  to  obtain  such  order,  supports 

overseers  of  the  poor  of  another  town,  the  pauper  at  his  own  expense  »n<i 

heldy  that  as  the  method  of  ascertain-  without  a  request  from  the  overseers, 

ing  and  collecting  such  expenses  was  Minklaer  v.  Rockfeller,6Cow.  (N.  Y.) 

expressly  provided  by  i    Nevj   Tork  276. 

Rev.  Stat.  622,   §$  31-34,  the  contract  8.  State  v.  Hoit,  23  N.  H.  355;  St«tc 

was  beyond  the  scope  of  their  author-  v,  Hawkins,  77  N.  Car.  494. 

ity,  and  void.    Norwich  v,   Pharsalia,  An    indictment   charging  that  the 

15  N.  Y.  341.  overseers    of    the    poor,    though  re- 

1.  Aldrich  v.  Blackstone,  128  Mass.  quested  to  grant  relief,  did  not,  nor 
148.  would  grant  it,  but  disregarding  thetf 

2.  Billings  v.  Kneen,  57  Vt  428.  duty  as  such  overseers,  neglected  »ud 
8.  Baldwin  v.  Rupert,  8  Vt.  257.  refus^  so  to  do,  was  held  bad,  b«" 
4.  En  parte  Green,  4  Hill  (N.  Y.)    cause  it  did  not  charge  a  willful  and 

558.  intentional  neglect  of  du^.    State  ^. 

6.  Qpnway    v.   Deer  field,  11    Mass.    Hoit,  23  N.  H.  355.  . 

327.  9.  Worden    v^    Leyden,    10    ^7* 

6.  Southbridge  v.  Charlton,  15  Mass.    (Mass.)  24;  Shreve  v,  Budd,  7  Nj-  '^ 
348.  431- 
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duty  of  an  overseer  of  the  poor  of  ^  town  to  render  an  account  to 
the  town  oflficers  ol  such  towns  of  all  moneys  received  and  dis- 
bursed  by  him,  a  willful  neglect  of  such  duty  is  therefore  punish« 
able  according  to  the  provjsions  of  such^ statute.^ 

/.  Liability  for  Money  Collected. — Overseers  of  the  poor 
are  not  jointly  liable  for  money  collected  by  them  severally  in 
their  official  capacity;  but  if  they  are  charged  jointly  by  the  au- 
ditors with  a  balance,  and  they  acquiesce  In  that  settlement,  they 
become  liable  to  an  action  for  the  whole  amount  of  the  balance 
found  in  their  hands.^ 

g.  Overseer  Acting  Undeji  Color  of  Law.— A  person  duly 
elected  as  overseer  of  the  poor,  and  acting  as  such  colore  officii^ 
although  he  has  neglected  to  take  the  oath  of  office  as  prescribed 
by  the  statute,  if  he  has  not  been  superseded  by  the  appointment 
of  another,  and  especially  if  he  has  been  recognized  by  the  town 
committees  as  an  overseer  of  the  poor,  may  bind  the  township  by 
his  reasonable  contracts  for  the  support  of  paupers,  or  by  any 
acts  by  which  the  township  would  have  been  bound  if  he  had 
been  duly  sWom,  so  far  at  least  as  respects  third  persons.' 

h.  Indemnity. — A  poor  person  suddenly  taken  sick  and 
chargeable  upon  the  public  may  properly  indemnify  the  overseer 
of  the  poor  as  far  as  possible.*  Moneys  expended  by  overseers  of 
the  poor,  for  the  support  of  a  pauper,  cannot  be  recovered  of  such 
pauper  without  a  specicK  contract  for  repayment.*  So  a  bond 
taken  by  the  overseers  of  the  poor  to  indemnify  against  the  ex- 
penses  of  supporting  such  pauper  is  valid,  where  relatives  are 
legally  obliged  to  support  him,  unless  the  bond  be  taken  by  the 
obligees  wrongfully  and  grounded  upon  corruption,  to  which  their 
office  is  a  mere  shadow  of  color.* 

2.  Jnftioeofthe  Peace. — It  is  generally  made  the  duty  by  statute 
of  the  justice  of  the  peace,  together  with  the  overseers,  to  inquire 
into  the  condition  of  paupers,  and  if  it  shall  appear  necessary  to 
such  officers,  the  justice  gives  an  order  on  the  overseers  for  an 
allowance  to  the  pauper.''  So  an  order  signed  by  two  justices /to 
an  overseer  of  the  poor  to  provide  "  for  the  maintenance  of  a 
pauper  under  such  statute  is  valid.  Though  such  order  does  not 
recite  that  the  justice  and  overseer  inquired  into  the  state  and 
circumstances  of  the  pauper  before  giving  the  order,  such  inquiry 
will  be  intended  to  have  been  made  and  implied  from  the  order. 

1.  Matterof  Pickett,  55  How.  (N.Y.)  Albany  ».  McNamara  (N.  Y.),  33  N. 
Pr.  491.  E.  Rep.  931. 

2.  Hirling  v.  Overseen,  3  Watts  &  6.  Turner  xy.  Hadden,  62  Barb.  (N. 
8.  (Pa*)  367.  Y.)  480;  Selectmen  of  Bennington  v, 

8.  Perth  Amboj  i;.  Smith,   19  N.  J.  M'Gennes,  i  D.  Chip.  (Vt.)  44;  Ljn- 

Lf.  53.  don  v.  Belden,  14  Vt  ^23. 

4.  Church    V,  ^Fanning,    44    Hun  7.  Ives    v,  Wallingtord,  8   Vt.  334; 

(N.  Y.)  303.  Ives  V,  Hulet,  12  Vt.  314;  King  v.  But- 

0.  Selectmen     of     Bennington     t*.  ler,  15  Johns.  (N.  Y.)  381;  ralmer  v. 

M'Gennes,  I  O.  Chip.  (Vt.)  44 ;  Ben-  Vanderberg,   3    Wend.   (N.  Y.)    193; 

•on  V.  Hitchcock,  37  Vt  567;  City  of  Sabres    v.    Springfield,    8    N.    J.  L. 
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The  justice  and  overseer  need  not  make  the  inquiry  together  for  the 
order  is  not  to  be  their  joint  act  ;^  so  where  a  magistrate  makes  an 
order  to  maintain  a  pauper  as  a  non-resident,  his  adjudication  is 
conclusive  upon  the  supervisors  until  regularly  set  aside.*  The 
finding  of  justices,  that  an  alleged  pauper  is  likely  to  become 
chargeable,  is  good,  although  the  complaint  sets  forth  that  he  is 
chargeable,  and  the  jury  under  the  complaint  necessarily  pass 
upon  such  finding.* 

8.  Oommiidoners. — In  some  States,  the  charge,  disposal  and  sup* 
port  of  county  paupers  are  intrusted  by  statute  to  the  county 
commissioners.  The  determination  of  the  question  of  the  pau- 
per's legal  settlement  in  any  town  in  the  State  and  of  the  validity 
of  any  claim  for  support  against  the  county  is  in  the  first  instance 
the  duty  of  the  commissioners.*  They  have  in  relation  to  pau- 
pers all  the  powers  of  the  court  of  general  sessions,  and  their 
order  allowing  a  town's  claim  against  a  county  for  support,  so 
long  as  not  reversed  or  modified  has  the  effect  of  a  judgment  in 
favor  of  the  town  charging  the  county  therewith.*  Although  the 
finding  of  the  commissioners  upon  the  question  of  the  pauper's 
settlements  may  be  conclusive  as  a  judgment  until  impeached  or 
set  aside,  it  may,  however,  be  set  aside  for  fraud  or  mistake  if 
justice  requires,  it.*  If  commissioners  of  the  poor  inhumanely 
neglect  \o  supply  the  poor  under  their  charge  with  food  and 
shelter,  they  may  also  be  indicted.'' 

4.  Chiperinteiidenti. — Where  the  statutes  conter  irpon  the  coi^nty 
superintendent  the  power  to  support  and  maintain  the  county 
poor,  it  must  be  exercised  according  to  statute  provisions  at  the 

1 66;    Overseers    v.    Baker,    i    Watts  provide  taxation  necessary  until  such 

(Pa.)  aSo.     See  Superintendents  of  the  poor  are  committed  and  delivered  to 

Poor  «.  Nelson,  75  Mich.  154.  the  hospital  on  such  estate.    The  dutj 

1.  Adams  V.  Supervisors  of  Colum-  of  the  commissioners  of  the  estate  to 
bia,  8  Johns.  (N.  Y.)  323;  En  parte  care  for  and  maintain  the  poor  of  the 
OverseersofGates,  4  Cow.  (N.  Y.)  137.  county    dues    not    begin    under    such 

But  persons  who  are  both  overseers  statute  until  thej  are  committed  tnd 

of  the  poor  and  justices  of  the  peace  delivered  to  the  said  hospital, 

cannot,  in   the  same  case,  act  ih  the  6.  Salesbury  v,  Merrimack  Count/, 

double  capacity   of  complainants  and  59  N.  H.  359. 

justices  ordering  a  removal;  if  they  so  An    order  of   the    court  of  countj 

act,  the  proceedings  will   be  quashed  commissioners  declaring  a  certain  per* 

on  motion  in  the  county  court.     Wind-  son  a  pauper*  and  allowing  her  a  cer- 

ham  V,  Wardsboro,  53  Vt  675.  tain  sum,  "payable  monthly  out  of  ahy 

2.  People  V,  Supervisors  of  Cayuga,  money  in  the  treasury  not  otherwise 
3  Cow.  (N.  Y.)  530; -E« /ar/«  Dow,  I  appropriated,'*  but  not  contracting 
Cow.  (N.  Y.)  205.  with  any  one   therefor — ktld^  not  to 

S.  Hardwick  v.  Pawlet,  36  Vt.  320.  authorize  the  probate  judge  to  draw 

4.  Concord   v,    Merrimack   County,  his  warrant  on  the  county  treasurer  in 

60  N.  H.  521.  payment  of  a  claim  for  the  support  of 

In  Pennsylvania  there  is  one  statute  such  pauper  at  the  rate  specified,  until 

providing  for  the  maintenance  of  the  the  claim  has  been  aiyiited  and  allowed 

poor    of  the  county   on    the   commis-  by     the    commissioners.     Boothe    v. 

sioners  of  a  certain  estate,  and  another  King,  71  Ala.  497. 

requiring  certain  officers  of  boroughs  6*.  Concord   ti.  Merrimack   Countj, 

or    townships   to   maintain    the    poor  60  N.  H.  521. 

within  their   respective    districts,  and  7.  SUte  tr.  West,  14  Lea  (Tenn.)  38- 
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county  poor-house,  or  at  such  other  place  as  may  be  provided  for 
that  purpose  under  the  direction  of  the  board  of  supervisors,  and 
no  power  is  given  to  the  superintendents  to  si>end  money-for  the 
temporary  relief  of  the  poor,  or  to  spend  any  money  for  their 
support  elsewhere  than  at  the  poor-house,  or  a  place  provided  for 
their  support  as  a  substitute  therefor  under  the  direction  of  the 
supervisors.*  So,  where  the  superintendent  has  full  power  to  pro- 
vide such  temporary  relief  as  he  may  deem  proper,  a  single  mem- 
ber of  the  board  of  superintendentis  possesses  the  whole  power  of 
the  board,  limited  probably  by  an  express  assent  of  the  majority 
in  a  particular  case.*  The  superintendents  of  the  poor  may  sue 
for  the  conversion  of  personal  property  belonging  to  the  county, 
either  in  their  corporate  names  or  individual  names  with  tHe  ad- 
dition of  their  name  of  office.' 

Under  a  statute  authorizing  superintendents  of  the  poor  "  to 
audit  and  settle  all  accounts  ...  for  services  relating  to  the 
support,  relief,  or  transpK>rtati9n  of  county  paupers,"  they  may 
audit  the  bill  of  an  attorney  employed  by  them  in  bastardy  pro- 
ceedings.* And  he  is  not  liable  for  not  auditing  and  paying  a 
physician's  claim  for  services  to  a  pauper,  not  itemized  and  veri- 
ned  as  required  by  statute.* 

5.  Selectmen. — Where  a  statute  provides  that  "when  a  person 
not  an  inhabitant  of  the  town  in  which  he  resides  shall  become  • 
poor  and  unable  to  support  himself,  the  selectmen  of  such  town 
shall  furnish  him  with  necessarv  support  as  soon  ^s  his  condition 
shall  come  to  their  knowledge,*  it  is  not  necessary  that  the  select- 
men should  act  as  a  body  or  upon  consultation  in  such  a  case,  but 

1.  People  V.  Commrs.  of  Emigra-  as  cash,  whereupon  the  superintend- 

tion,  27  Barb.  (N.  Y.)  562;  Gallup  x\  ents  give  him  an  order  upon  the  treas- 

Bell,  20  Hun  (N.  Y.)  172;    Marshall  urer  of  the  county,   for  the  amount, 

Co.  V,  McLeod,  34  Kan.  30(S.  and,  upon  presentment  of  such  order 

Superintendents  of  the  poor  have  to  the  treasurer,  payment  is  refused, 
capacity  to  contract  a  liability  for  sup-  for  want  of  funds,  the  vendor  is  re- 
plies furnished  for  the  county  poor-  mitted  to  his  orig;inaI  right  of  action 
house,  which  may  be  enforced  by  suit,  against  the  supermtendents,  and  may 
But  where  it  appears  that-  the  credit  recover  of  them  the  value  of  the  sup- 
for  supplies  thus  furnished  was  given  plies.  Paddock  v.  Symonds,  1 1  Barb. 
to    a    fund,   in   the  county    treasury,  (N.  Y.)  117. 

raised  by  virtue  of  section  50  of  the  act  3.  Hewitt  v.  Superintendents  of  the 

for  the  relief  of  indigent  persons,  and  Poor,  5  Mich.  166. 

not  to  the  superintendents,  on  the  sup-  8.  VanKeuren   v.  Johnston,  3  Den. 

position  that  the  goods  would  be  paid  (N.  Y.)  183;  Alger  v.  Miller,  56  Barb. 

for  by  a  draft  on  the  treasurer,  no  ac-  (N.  Y.)  227. 

tion  will  lie  against  the  superintend-  •  The  office  of  superintendent  of  the 

ents  until  after  an  application  has  been  poor  of  a  county,  although  invested 

made  to  them  for  an  order  on  the  fund,  with  corporate  powers,is  a  mere  agency 

and    they    have    refused    to  give  it.  of  the  county,  and  the  relation  is  that 

Hayes  x\  Symonds,  9  Barb.  (N.  Y.)  of  principal  and  agent.   People  r.  Ben - 

a6o.  nett,  37  N.  Y.  117. 

Where  a  person  sells  to  the  super-  4.  Neary  v,  Robinson,  27  Hun  (N. 

intendent  of  the  poor,  provisions  for  Y.)  145. 

the  poor-house,  upon  an  agreement  6.  Hawley  v,  Mclntjre,  24  Hun  (N. 

that  it  is  to  be  a  cash  sale,  or  if  an  or-  Y.)  459.    See  Nason  v.  Directors  of 

der  shall  be  given,  that  it  shall  answer  Poor,  126  Pa.  St.  445. 
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that  any  one  of  them  is  empowered  to  furnish  the  relief  needed. 
The  town  is  therefore  liable  for  necessaries  furnished  to  such  a 
person  upon  the  request  of  one  6f  the  selectmen.*  So,  where 
supplies  are  furnished  to  a  pauper,  who  actually  needs  relief,  by 
order  of  one  of  the  selectmen  of  the  town,  the  assent  of  the  other 
selectmen  may  be  presumed.*  If  the  assent  of  the  other  select- 
men can  be  presumed,  the  presumption  is  one  of  fact  and  not  of 
law,  and  it  is  to  be  itiade  by  the  jury  and  not  by  the  court.'  Se- 
lectmen are  not  empowered,  by  virtue  of  their  office,  to  submit 
to  arbitrament  a  question  regarding  the  settlement  of  a  pauper, 
which  involves  the  right  or  liability  of  the  town.*  So  the  select- 
men of  one  town  have  no  authority  to  appoint  aji  overseer  over 
a  person  in  another  town.* 

6.  Trustees. — The  nature  and  extent  of  the  relief  required  by 
the  poor,  whether  it  should  be  transient  or  permanent,  and  whether 
one  should  be  removed  to  the  county  asylum,  are,  in  some  States, 
matters  for  the  exercise  of  the  discretion  of  the  township  trustee. 
While  orders  issued  by  him  for  supplies  are  not  conclusive,  they 
are  admissible  in  evidence  in  a  suit  again3t  the  county  for  the 
supplies  furnished.*  So,  the  trustees  of  a  township  may  recover 
the  amount  expended  for  the  assistance  of  a  person  as  a  pauper, 
from  any  person  liable  for  his  support,  although  they  do  not  re- 
move the  pauper  to  the  poor-house,  there  being  one  in  the  coun- 
ty.''  And  where  a  county  has  no  poor-house  they  have  power  to 
bind  it  for  medical  services  rendered  a  person  temporarily  a  pauper, 
who  is  a  resident  of  the  county  and  township.*  But  tov^Tiship 
trustees  cannot  delegate  their  duty  of  deciding  who  are  entitled 
to  relief  as  paupers  by  signing'a  number  of  blankorders  and  leav- 
ing them  with  one  of  their  number  to  be  filled  out  whenever  he 
was  called  upon  by  physicians.* 

V.  Settlemekt— 1.  Generally.— The  word  "  settlement,"  used  in 
reference  to  a  pauper,  means  that  such  individual  has,  in  case  of 
need,  a  right  of  support  from  the  inhabitants  of  the  town  where 
his  settlement  may  be.^^  Continuous  residence  for  a  certain  length 
of  time,  owning  real  estate  and  living  thereon^  paying  taxes,  hiring 
and  serving  for  wages,  apprenticing,  service  in  the  army  and  navy, 

1.  Walton    V,    Wolcott,   45    Conn.  S.  Burbank  v,  Piermont,  4  N.  H.  45. 

339.  4.  Griswold   v.     N.    Stonington,    5 

S.  Lee  V,  Deeriield,  3  N.  H.  290.  Conn.  367. 

If  one  selectman  undertakes  to  make  6.  Stratford  v,  Fairfield,  3  Conn.  588. 

a  general  and  unlimited  contract  in  be-  6.  Posej  Co.  v,  Harlem,    xo8   Ind. 

half  of  his  town,  for  the  future  support  164.     See  Sloan  v,  Webster  County, 

of  a  person  admitted  to  be  a  county  61  Iowa  738. 

pauper,  residing  in  the  town,  but  not  T.  Springfield  v.   Demott,  13  Ohio 

shown  to  have  been  recognized  by  the  104. 

selectmen  as  a  pauper,  or  to  have  stood  8.  Clay    County    Commissioners  v, 

in  urgent  need  of  immediate  assistance,  Renner,  37  Kan.  335. 

the  assent  of  the  other  two  selectmen  9.  Sloan     v.    Webster    County,  61 

to  his  action  cannot  be  presumed,  and  Iowa  738. 

the  town  is  not  bound  by  it.    Burbank  10.  Jefferson  v,  Washington,  19  Me. 

V,  Piermont,  4  N.  H.  43.  393. 
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marriage;  etc.^are  some  of  the  conditions  enumerated  in  the  statutes 
under  which  a  settlement  may  be  claimed.  If  a  settlement  is  claimed 
by  residence  the  residence  must  not  only  be  continuous,  but  it 
must  also  be  open  and  notorious  arid  attended  by  such  circum- 
stances as  to  lead  the  authorities  of  the  poor,  in  the  exercise  of 
proper  vigilance,  to  the  conclusion  that  there  is  an  intention  to 
gain  a  settlement.* 

2.  Intention. — When  a  person  takes  up  his  abode  in  a  certain 
place  without  any  present  intention  to  remove  therefrom,  such 
place  of  abode  becomes  his  residence,  and  will  continue  to  be  his 
residence,  notwithstanding  temporary  personal  absences,  until  he 
shall  depart  with  intention  to  abandon  such  residence.*  In  order 
to  break  it  up  there  must  be  an  act  of  removal  from  the  place 
where  it  exists,*  accompanied  by  an  intention  of  the  pauper  to 
remain  permanently  at  the  place  of  removal,  or  at  some  other 
place,  or  at  least  the  pauper  must  leave  without  any  present  in- 
tention of  returning  to  the  place  from  which  he  removed,  and 
such  intention  must  be  simultaneous  with  the  act  of  removal,  or 
in  some  way  connected  with  the  natural  residence  in  aijother 
place.^Intentionsof  a  pauper  as  to  change  of  domicil  may  be  gath- 
ered by  the  jury  from  his  declarations,  which  are  not  conclusive  evi- 

1.  Henrietta  v,  Brownhelm,  9  Ohio  moved,  with  his  family  and  all  of  his 
76;  Windham  v.  Portland,  4  Mass.  384;  effects,  except  a  few  articles  of  furni- 
Btllerica  v.  Chelmsford,  10  Mass.  394 ;  ture  of  little  value  or  use,  to  the  town 
Athol  V.  Watertown,  7  Pick.  (Mass.)  of  Londonderry,  and  resided  there  29 
42;  Monson  v,  Chester,  22  Pick.  385.  days,   having    no    int^tion    of   again 

To  acquire  a  settlement  by  residence  living  in  the  house  which  he  had  left  in 

in  a  particular  town,  the  person  must  Jamaica,  ftnd  intending  to  remain  in 

actually  have  resided  there  continuous-  Londonderry  until  his  house  should  be 

ly   for  the  requisite  number  of  years,  finished  which  he  was  about  building, 

intending  to  make  that  his  home  and  and  then  removed  again  to  Jamaica — 

place    of   residence.      Occasional    ab-  i«/</,  that  this  was  a  change  of  domicile, 

sences,    however,    jfbr    short     periods  and  interrupted   his  gaining  a  settle- 

during  the  time,  without  any  intention  ment    in  Jamaica    by  residence.     Ja- 

of   abandoning    his    residence    in   the  niaica  v.  Townshend,  19  Vt.  267. 

place,  would  not  interrupt  the  running  If,  at  the  time  of  the  incorporation  of 

of  the  term.    Fut  if,   during  any  part  a  town,  a  person,  having  a  legal  home 

of  the  period,  he  had  determined   to  there, *  is  resident  in  another  town,  at 

abandon  his  residence,  and  had  actually  service,  with*  the  intention  of  returning 

carried   his  determination    into  effect  at  some  future  day,  which  intention  is 

for  ever  so  short  a  period,  it  would  pre-  afterwards  abandoned,  such  subsequent 

vent  his  gaining  a  settlement.    Wayne  abandonment  of  the  purpose  of  return- 

V.  Green,  21.  Me.  357.  ing  does  not  affect  the  question  of  set- 

2.  Warren  v,  Thomaston,  43  Me.  tlement.  St.  George  v.  Deer  Isle,  3  Me. 
406.  390. 

8,    Gorham  v.  Springfield,   21    Me.  4.  Where  a  pauper    is  absent  from 

S\  SeeBarton  V.  Irasburgh,  33  Vt.  159;  the  place  of  his  domicile,  and  is  tem- 

onroe    Countv    v,  Jackson   County  porarily  in  another  town,   and  while 

(Wis.),  40  N.  W.  Rep.  224.  there  forms  an  intention  to  remove  to 

Where  a  person,  residing  in  Jamaica,  and  reside  in  a  third  town,  but,  instead 

purchaied  a  tract  of  land  in  another  of  doing  so,  remains  for  a  longer  time 

part  of  the  town,  and  parth-  cleared  it,  at  his  temporary  abode,  this  is  not  suf- 

and,  with   the  intention  of  building  a  ficient  to  brealc   up  the  continuity  of 

house  upon  the  land  and  residing  in  it  his  residence  in  the  place  of  his  domi- 

as  toon  as  it  should  be  finished,  re-  cile.    Bangor  v.  Brewer,  47  Me.  97. 
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■ 
dence  on  that  point,  nor  his  acts  all  taken  in  connection.^  So 
when  a  pauper  leaves  a  town  where  he  has  resided,  having  no 
family,  leaving  no  house  qr  place  therein  to  which  he  has  any 
right  to  return,  and  having  no  effects  save  the  clothes  he  wears, 
the  law  does  not  presume  either  that  he  intends  or  does  not  in- 
tend  a  temporary  absence,  and  has  a  continuing  purpose  to 
retain  a  home  in  such  town,  and  return  to  it  at  some  future 
period ;  the  intent  is  for  the  jury  to  determine.* 

3.  Wayi  of  Acquiring  Settltment — a.  By  Acquiring  Property. 
— A  settlement  may  be  acquired  by  owning  an  estate  of  freehold 
or  inheritance  and  residing  thereon.  The  time  of  residence  is 
fixed  by  statute  in  various  States.'^  The  property  should  be  hdd 
in  his  own  right,^  but  it  is  sufficient  to  entitle  the  owner  to  a  set* 

1.  Thomaston  v,  St.  George,  17  Me.  for  a  jear,  pajing  rent  for  the  tame 

1x7 ;  Solon  T'.  Embden,  71  Me.  418.  at  or  above  the  rate  of  $ioper)rear,  ac- 

Declarations  accompanying  the  act  quires    a    settlement  in  such  district, 

of  leaving  the  town  of  one's  residence,  whether  he  pays  the  wh^le  rent  or  not 

are  admissfble  on  the  question  of  in-  Allegheny  City  t».  Allegheny  Town- 

tention.     Etna  v.  Brewer,  78  Me.  377.  ship,   14  Pa.  St.  138;   Butler  v.  Sugar- 

The    pauper's    declarations     made  loaf,  6   Pa.  St.  363;   Plattekill  v.  New 

after    1880,  with  acts  done  in  pursu-  Paltz,  15  Johns.  (N.  Y.)  305;  Fort  Ann 

ance  of  such  declarations,  tending  to  v,  Kingsbury,  14  Johns.  (N.  Y.)  365; 

show  a  disposition  on  his  part  to  ac-  Harmony  v.  Forest  County,  91  Pa.  St 

quire  a  settlement  in  V,  and  avoid  one  404. 

in  fif  thereby  implying  that  his  settle-        In  order  to  acquire  a  settlement  **hj 

ment  was  not  before  that  time  in  V,  purchase,**  a  contract  for  a  conveyance 

were  admissible  to  show  his  bias  and  on  the  payment    of  the    consideration 

prejudice,  ^hen  testifying  as  a  witness  money,  is  not  sufficient ;  a  title  must  be 

in  1887  to  his  intention  between  i860  given,  and  it  must  appear  that  a  con- 

and   1866  of  making    his'   permanent  sideration  to  the  amount  of  $75  has  been 

home  in  V ;  it  being  admitted  that  no  actually  paid.     Scaghticoke  v.  Brans* 


(Me.),  30  Atl.  Rep.  89.  Y.)  399. 

Declarations    made    by    a    pauper  But  where  the  consideration  of  the 

whilst  temporarily  in  a  town  away  from  conveyance  to  the  pauper  was  a  quit- 

the  place  of  his  domcile,  indicating  an  claim  by  him  of  lands  supposed  to  be  of 

intention  to  remove  to  and  reside  in  $700  value,  which  quitclaim  afterwards 

still  another  town,  not  having    been  proved  to  be  of  no  value,  on  account  of 

carried  into  execution,  are  inadmissi-  failure  of  title,  it  was  held  that  he  could 

ble  in  evidence.     Bangor  v.  Brewer,  not  be  deemed  to  have  paid  the  sum  of 

47  Me.  99.  $75,  bonajSde,  so  as  to  gain  a  settlement 

a.  Ripley  v.  Hebron,  60  Me.  379.  Pompey  v.  Laurens,  19  Johns.  (N.  Y.) 

8.  Mount  Washington  v.  Clarksburgh,  338. 

19    Pick.    (Mass.)    394;    Worcester  v.  4.  Charleston   v,   Acworth,  i  N.  H. 

Springfield,  137   Mass.  540;    Kirby  v,  63.     See  Nottingham  v.  Am  well,  31  N. 

Waterforford,  15  Vt.  753;  Tewksbury  J.    L.    37;     Newfanv     v,    Somerset, 

V,    Readington,     8     N.    J.    L.    319;  49   Vt.  411;   Oakham    v.    Rutland,  4 

Beaver    r.   Hartley,    11    Pa.     St.   354;  Cush.  (Mass.)  173;    Barkhampstead  r. 

Wakefield  V.Alton,  tN.  H.  378;  Poplin  Farmington,  3  Conn.  600;   Hebron  r. 

V,    Hawke,    8   N.   H.  134;  Oxford   v.  Center  Harbor,  11  N.  H.  ^71. 

Benton,  36   N.    H.  395;    Pittsfield   v.  Real  estate  held  /ure  uxor  is  is  not 

Barnstead,  ^o  N.  H.  477;    Wellfleet  v.  held  in  the  husband^s  own  right,  as  our 

Truro,  5  Allen  (Mass.)  137.  statutes  now  are,  within   the  mefning 

Paying  Rent.— Under  section  3  of  the  of  the  fourth  subdivision  of  §  i,  ch.  19  of 

act  of  1835,  a  person   residing  in  the  the  Gen.  Stats.,  which  provides  that 

same  or  different  tenements  in  a  district  every  person    of  full  age,  who    shall 
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tlement  if  the  property  is  seized  by  an  apparent  good  title  and 
no  present  right  of  entry  is  outstanding  in  another.^ 

Under  a  statute,  however,  which  provides  that  a  citizen  "  having 
an  estate  of  inheritance  or  freehold  in  any  town,  and  living  on 
the  same  three  years  successively,  shall  gain  a  settlement  in  such 
town,"  he  does  not  gain  a  settlement  by  thus  living  on  an  estate 
which  he  has  in  remainder,  as  tenant  of  the  owner  of  the  preced- 
ing estate  of  freehold.  The  statutes  refer  to  such  an  estate  as 
the  party  has  a  right  to  occupy,  and  not  to  an  estate  in  ex- 
pectancy where  there  is  a  preceding  estate  of  freehold  in  another.* 

Where  a  statute  provides  that  a  settlement  may  be  gained  by 
an  inhabitant  of  another  town  in  the  State,  if  he  shall  have  been 
possessed,  in  his  own  right,  in  fee,  of  real  estate  of  a  certain  value 
"free  from  any  incumbrance,"  in  the  town  to  which  he  may  have 
removed,"  etc.,  the  word  incumbrance  does  not  include  a  mortgage 
which  has  in  fact  been  satisfied,  although  it  may  not  have  been 
canceled  of  record.' 

If  a  certain  income  is  required,  such  income  is  to  be  ascertained 
by  deducting  all  expenses  to  which  it  might  necessarily  and  legally 
be  subjected,  and  must  be  valued  as  if  the  property  had  been 
subjected  to  taxation, when  the  forbearance  to  tax  it  has  been  on 
account  of  the  poverty  of  the  occupant.*  • 

reside  in  any   town  in  this   State  and  Mass.  337;  Newark  t;.  Pompton,  3  N.J. 

whose  ratable  estate  held  in  his  own  L.  1083. 

right,  the  percentage  of  the  value  of  A  settlement  may  be  gained  by  pur- 

which,  besides    his    poll,  shall  be  set  chasing  and  occupying  a  farm,  though 

in  the  list  of  such  town  at  the  sum  of  the  title  is  only  under  a  bond  for  a  deed. 

three    dollars    or    upwards,    for   five  This,  in  effect,  is  equivalent  to  a  deed 

years  in  succession,  shall  thereby  gain  with    a   mortgage  back.      Weston    v, 

a  settlement  in  such  town.    Baltimore  Landgrove,  53  Vt.  375. 

V.  Chester,  47  Vt.648.  It  is  not  necessary  to  prove  that  the 

Persons  who    reside  on  lands  pur-  deed  was  recorded,  under  which  land 

chased  by  or  ceded  to  the  United  States  was  held,  in  order  to  establish  a  settle- 

for    navy-yards,  forts    and     arsenals,  ment  under  the  acts  of  1789,  ch.  14,  §  i, 

do  not  thereby  gain   a  settlement  for  and  i7Q3t  ch.  3^.    Belchertown  v,  Dud- 

themselves  or  their  children.    Opinion  ley,  6  Allen  (Mass.)  477. 

ofthe  Judges,  I  Met.  (Mass.)  580.  But  an   actual    occupation   of  real 

In    Canton    v,  Dorchester,  8  Cush.  estate  is  necessary  in  order  to  acquire  a 

(Mass.)  525,  it  is  held  that  a  husband,  settlement  under  the  statute.     Weston 

who  for  three  years  successively  occu-  v.  Reading,   5    Conn.    255.    Compare 

pies  land  assigned  to  his  wife  as  dower,  Grandby  v,  Amherst,  j  >iass.  i ;  Sher- 

obtains  a  settlement  by  virtue  of  the  burne  v,  Norwich,  16  Johns.  (N.  Y.) 

act  of  182 1,  ch.  94,  and  Massachusetts  188. 

Rev.    Stat.,  ch.  45,   ^  i.  Windham  v.  S.  Ipswich     v,    Topsfield,    5     Met. 

Portland,  4  Mass.  384.  (Mass.)  3^0.  See  Leverett  v,  Deerfleld, 

Where  a   person  leased  a  farm  to  6  Allen  (Mass.)  431.    The  interest  of  a 

carry  on  at  the  halves,  and  the  same  was  husband  In  the  reversionary  estate  of 

put  m  the  list  to  himself  and  the  lessor  the  wife  is  not  ''real  estate"  within  the 

jointly,  keldy    that    such    person    did  statutes  relating  to  the    settlement  of 

not  hold  the  land  in  his  "own  right*'  so  paupers.    Orford  v,  Benton,  36  N.  H. 

as  to  give  him  a  settlement  under  the  395. 

pauper  act  of  181 7.    Newfane  v,  Dum-  9.  Clinton  v.  Westbrook,  38  Conn.  9. 

merston,  34  Vt.  184.  4.  Freeport  v,  Sidney,  31  Me.  305; 

1.  Brewster    v,    Dennis,     21    Pick.  Groton  v.  Boxboroueh,  6    Mass.   50; 

(Mam.)  333;  Conway  t;.  Deerfleld,  11  Conway  v>    Deerfield,   11   Mass.  337; 
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1.  Application  of  Statutes. — Statutes  providing  that  a  person  may 
gain  a  settlement  by  having  an  estate  of  a  certain  value,  are  held, 
in  some  cases,  to  apply  to  personal  estate  as  well  as  to  real.^  So 
where  a  statute  requires  that  the  person  shall  have  ''an  estate  of 
inheritance  or  freehold/'  an  equitable  is  as  effectual  as  a  legal 
estate  to  give  a  settlement.* 

2.  Fraudulent  Conveyance. — The  occupation  of  an  estate  of  free- 
hold by  the  grantor,  after  a  conveyance  thereof  which  is  fraudu- 
lent and  void  as  against  creditors,  is  not  sufficient  to  gain  a  set- 
tlement.' 

3.  Undivided  Estate. — ^A  person  entitled  to  a  distributive  share 
of  a  deceased  person's  estate  of  sufficient  amount  will  gain  a  set- 
tlement thereby,  though  there  has  been  no  decree  of  distribution, 
the  other  requirements  of  the  law  being  complied  with.* 

b.  By  Payment  of  Taxes. — A  person  may  gain  a  settlement 
by  payment  of  taxes,^  but  the  taxes  must  be  actually  paid  by  the 

Grantby  v,  Amherst,  7  Mass.  x;  Western        6.  See  Randolph  v,  Easton,  4  Gush. 

V,    Leicester,    3     Pick.     (Mass.)    198;  (Mass.)  557;  Boston  v,  Warwick,  133 

Boston  V.  Wells,  14  Mass.  384.  Mass.  519;  Shrewsbury  v.  Salem,  19 

In  order  to  give  a  citizen  of  the  United  Pick.  (Mass.)  389;  North  Stoningtoo 

States,  twenty-one  jears  of  age,  a  settle-  t>.  Stonington,  31  Conn.  412;  Burton  9. 

ment  under  the  act  of  1793,  <^*^-  34^  i  *»  Wakefield,  4  N.  H.  47 ;  Weare  v.  New 

cl.  4,  by  having  a  freehold  "of  the  clear  Boston,  3   N.   H.    203  \    Henniker  ?. 

yearly      Income    of    three     pounds,"  Weare,  9  N.  H.  573 ;  Deny  v.  Rock* 

"  and    taking    the    rents    and    profits  ingham,  62  N.  H.  ^5. 
thereof  three  years  successively,"  it  is        A  man  may  gam  a  settlement  bjr 

not    necessary    that    he    should    have  residence  and  paying  taxes  in  a  nev 

actually  taken  and  received  that  sum  district,  though  his  abandoned  wife  is 

yearly  free  of  all  charges.     Pelham  v.  receiving  relief  as  a  pauper  in  the  dts- 

Middleborough,  4  Gray  (Mass.)  57.  trict  of  his  former  settlement.    Scran- 

1.  Boston  V.  Bedham,  4Met.  (Mass.)  ton  Poor  District  v.  Danville,  106  Pa. 
178.  St.  ^6. 

Vt.  act  of  1862  directed  listers  to  set        Where  a  settlement  may  5e  gained 

dog^  in  the  grand  list  at  the  sum  of  $1  in  any  poor  district  by  payment  of 

each.      Held^    that    this    made    dogs  ''any  public  taxes  or  levies  for  two 

''ratable  estate,"  within  the  meaning  of  years,  successively,"  a  settlement  maj 

the  pauper  law  declaring  how  a  settle-  oe  gained  by  payment  of  road  taxes, 

ment  may  be  obtained.    Marshfield  v.  Overseers    of    Poor    of  Benezette  v. 

Middlesex,  55  Vt.  545.  Overseers  of  Poor  of  Huston  (Pa.),  19 

2.  Smith  V,  Angell,  14  R.  I.  192;  Atl.  Rep.  1060;  Haverhill  v.  Orange, 
Orleans   v,  Chatham,  2  Pick.  (Mass.)  47  N.  H.  273. 

29;  Randolph  v.  Norton,  16  Gray  Compare  America  v.  Sanford,  6 
(Mass.)  395 ;  Conway  v.  Ashfield,  no  Johns.  (N.  Y.)  92,  where  it  is  held  as- 
Mass.  113.  sessment  and  performance  of  labor  on 

8.  Canton  v.   Dorchester,   8   Cush.  a  highway  are  not  the  pay  ment  of  a  tax 

(Mass.)  525.  so  as  to  gain  a  settlement. 

In    Boylson    v.     Clinton,    i     Gray  One  is  not  prevented  from  gaining  a 

(Mass.)  619  it  is  held  a  citizen  of  the  settlement,  if  he  pays  the  requisite  tax, 

United   States,  living  three  years  in  although  the  grand    list    is  defective 

any  town  within   this   State,  on  land  and  illegal.     Weston  v.  Landgrove,  53 

conveyed  to  him  by  a  warranty  deed,  Vt.  375, 

gains  a  settlement  in  such  town  by  vir-  The  neglect  to  enforce  the  collec- 

tue  of  Massachusetts  Rev.  Stat.,  ch.  45,  tion  of  a  tax  will  not  operate  as  a  paj- 

Li,  cl.  4,  although  his  grantor  had  in  ment,  upon  the  question  of  settlement 

ct  no  title  to  the  land.  Robbins  v.  Townsend,20  Pick.(Mas5.) 

4.  Andover  v.  Merrimack  County,  345. 

37  N.  H.  437.  Under  the  act  of  March  9^  z77i»  S 1%. 
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pauper  or  by  another  at  his  request,'  Only  those  taxes  are  to  be 
paid  which  are  assessed,^  and  only  when  taxes  have  been  legally 
imposed  on  a  person,  does  a  failure  to  pay  them  defeat  his  right 
to  a  settlement  afterwards."  But  it  is  immaterial  that  the  pauper 
was  taxed  by  a  wrong  name.*  It  must  appear,  however,  that  the 
tax  is  assessed  against  him  individually,  and  that  payment  is  made 
by  him  personally,  or  by  some  one  at  his  request,  in  a  manner  to 
make  it  his  legal  act.*  A  person  will  not  acquire  a  settlement  in 
a  town  by  voting  and  paying  taxes  there  under  the  erroneous  be- 
lief that  his  dwelling-house  is  within  the  limits  of  that  town.^ 
But  where  a  tax  ha$  been  duly  assessed  and  notice  of  the  assess- 
ment given,  the  party  has  a  right  to  pay  the  amount  any  time  be- 
fore it  is  abated,  and  before  such  abatement  a  tender  to  the  col- 
lector of  the  amount  of  such  tax  is  equivalent  to  the  payment  of 
the  tax  for  the  purpose  of  gainine  a  settlement.'' 

c.  By  Time  of  Residence. — The  requisite  time  of  residence 
for  gaining  a  settlement  is  also  fixed  by  statute.^    The  residence^ 

m  settiement  was  gained  by  payine  a  H.  266 ;    Charlemont    v.  Conway,  8 

county  tax  only.     Bucks   v,  Philadel-  Pick.  (Mass.)  408. 

phia,  I  Serg.  &  R.  (Pa.)  387.  4.  Canaan  v,  Grafton  County    (N.  * 

A  United  States  tax  is  not  a  public  H.)i  15  Atl.  Rep.  18. 

tax  that  gives  a  settlement,  under  the  6.  Springfield  v,  Enfield,  30  N.  H. 

act  of   1 771.     Bucks  v.   Columbia,   10  71 ;      Plymouth     v,    Wareham,     126 

Serg.  &  R.  (Pa.)  179.  Mass.  475;     Inhabitants  of   Berlin    v. 

Payment  of  taxes  during  seven  sue-  Inhabitants  of  Bolton,  10  Met.  (Mass.) 

cessive    years,    without    a     residence  X15;  Warren  v.  Wentworth,  45  N.  H. 

throughotit  the  same  entire  term,  does  564. 

not  establish  a  settlement.    Tamworth  One  cannot  gain  a  settlement  where 

v.  Freedom^  1 7  N.  H.  279.  his  lessor,  not  he  himself,  has  paid  the 

1.  Wallkill  V,  Mamakating,  14  Johns,  taxes  assessed  upon  the  estate  occupied 

(N.  Y.)  87 ;  Starksboro  f.  Hinesburgh,  by  him  as  a  tenant.  Weare  v,  Deering, 

13  Vt-  215.     See  Beaver  Poor  District  58  N.  H.  206. 

V.  Rose  Poor  District,  98  Pa.  St.  636.  If  a  person  is  under  guardianship  as 

S.  Wrentham  v.  Attleborough,  5  a  lunatic,  and  has  the  amount  of  prop- 
Mass.  430;  Andover  v,  Chelmsford,  16  erty  required  for  a  settlement,  but  it  is 
Mass.  236;  Billerica  t/.  Chelmsford,  10  taxed  to  the  guardian  and  the  taxes 
Mass.  394.  are  paid  by  him,  the  ward  will  gain  a 

Compare  Francestown   v.  Deering,  settlement  at  the  end  of  four  years. 

41  N.  H,  438;  Westbrook  v.  Gorham,  Andover   v,  Merrimack    County,    37 

15  Mass.  160;    Templeton  r.  Sterling,  N.  H.  437. 

15  Mass.  253.  6.  Ellsworth  v,  Gouldsboro,  55  Me. 

A  person  gave  a  promissory  note  to  94. 

a  town  in  payment  of  a  tax  assessed  7.  County  of  Hillsborough  v,  Lon- 

against  him.     Held^  that  the  note  was  donderry,  46  N.  H.  11. 

not  payment  of  the   tax,  within  the  8.  See  Londonderry  v,  Andover,  28 

meaning  of  the  act  of  Dec.  16,  1828,  so  Vt.  416;  Standish  v.  Gray,  18  Me.  92; 

as  to  give  him  a  settlement   in   that  Augusta  v.  Turner,  24  Me.  112;  Inhab- 

town    according  to  the  eighth    mode  itants  of  Marlborough  v.  Inhabitants 

prescribed  by  die  statute.    Jaffrey  v.  of   Freehold,   50  N.  T.  L.  509;   Fitch - 

Cornish,  10  N.  H.  505.  burg  v.  Ashby,  132  Mass.  495;    Somer- 


A  neglect  to  pay  a  highway  tax,  le-    ville  v,  Boston,   120  Mass.   C74;    New 

an»    54    C< 
of  a  settlement,  although  payment  has    Canton  v.  Simsburg,  54  Conn.  86;  Ver- 


gaily  raised,  will   prevent  the  gaining    Hartford    v.    Canaan,    54    Conn.    39; 


never  been  demanded.    Bradford  v,  non  v.  Ellington,  53  Conn.  330;  Wash- 
Newport,  42  N.  H.  338.  ington  v.  Corinth,  55  Vt.  4^;  Dedham 
S.  Beacon    FaHs    v.    Seymour,  43  v.  Milton,   136   Mass.  424;  Brouer  v, 
ConiL  ai7;  Berlin  v,  Gorham,  34  N.  Smith,  46  N.  J.  L.  7a;  Cambridge  v, 
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however,  must  be  continuous.^  Absence  for  a  short  time  with 
the  intention  of  returning  will  not  interrupt  the  residence  re- 
quired for  the  purpose  of  gaining  a  settlement.^  Nor  does  im- 
prisonment or  commitment  to  an  insane  hospital  interrupt  the 
continuity  of  the  residence.'  But  absence  with  an  intention  of 
never  returning,  though  such  intention  is  changed  and  he  in  fact 

Boston,  137  Mats.  153;  Belmont  v.  Absence  from  a  town,  without  a  def- 
Morrill,  73  ftle.  331;  Detroit  v.  Palmyra,  Inite  purpose  at  all  events  to  return  to 
73  Me.  356;  Bangor  v,  Wiscasset,  71  It  as  a  home,  will  not  interrupt  the 
Me.  535;  Endicott  v.  Hopkinson,  135  residence  requisite  to  a  settlement,  un- 
Mass.  531;  Athol  v,  Watertown,  7  til  a  new  domicile  is  acquired  else- 
Pick.  (Mass.)  43;  Hopkinton  v.  Upton,  where.  Worcester  v,  Wilbraham,  13 
X  Met.  (Mass.)  165;  Southborough  v.  Gray  (Mass.)  586. 
Marlborough,  34  Pick.  (Mass.)  166;  '*The  voluntary  and  uninterrupted 
Sta^  V.  Shrewsbury,  49  N.  J.  L.  188;  absence"  spoken  of  in  Wis.  Rev.  Stat 
State  V.  Bridgewater  Poor  Overseers,  1858,  ch.  34,  §  3,  subd.  7  (by  which  a 
49  N.  J.  L.  6x4;  Paris  V,  Hiram,  i^  previous  settlement  was  lost),  does  not 
Mass.  363;   East    Windsor    v.  Mont-  include  an  absence  during  which  the 

?omery,  9  N.  'J.  L.  39;  Merrimack  town  in  which  the  person  had  a  legal 
!ounty  v.  Grafton  County,  63  N.  H.  settlement  supported  the  absentee  as  a 
5^0.  pauper  in  some  other  town  in  the 
'  Supplement  of  April  6,  x886  (P.  L.  State.  Scott  v.  Clayton,  51  Wis.  i8<. 
N.  T.  208),  to  the  act  for  the  settlement  ^  S.  Lopsham  v.  Lewiston,  74  Me.  330; 
and  relief  of  the  poor,  enacts  "that  any  43  Am.  Rep.  584:  Baltimore  v,  Ches* 
person  or  persons  who  have  or  who  ter,  53  Vt.315;  30  Am.  Rep.  677 ;  Dei- 
shall  have  resided  in  any  township  of  ter  v,  Sanearville,  70  Me.  4^1 ;  Wood- 
this  State  for  the  period  of  ten  years  stoci  v,  Hartland,  3X  Vt.  563;  North- 
shall  be  considered  as  legally  settled  in  field  v,  Vershire,  33  Vt.  1 10;  Countr 
said  township.'*  Under  this  act,  when  of  Franklin  v.  County  of  Henry,  36  III 
the  condition  upon  which  such  legal  App.  103;  Town  of  Saukville  v.  Town 
settlement  may  be  acquired  exists,  an  of  Grafton  (Wis.),  31  N.  W.  Rep.  719; 
absolute  settlement  is  established,  and  Corinna  v,  Hartland,  70  Me.  355. 
not  oTit  prima  facie  merely.  McLori-  Compare  Choate  v.  Rochester,  13  Gra/ 
nan  v,  dverseers  of  the  poor  (N.  J.),  10  (Mass.)  03 ;  Reading  v,  Westport,  19 
Atl.  Rep.  187.  Conn.  501. 

The  provision  of  Mass.  Pub.  St.,  ch.  Vt.  Gen.  Stat.,  ch.  30,  f  40, which pro- 
831  4  i»  cl.  4,  that  ''any  person  of  the  vides  that  *'upon  the  trial  of  all  settle* 
age  of  twenty -one  years,  naving  an  es-  ment  cases,  the  time  any  person  shall 
tate  of  inheritance  or  freehold  in  any  be  a  patient  at  any  lunatic  asylum,  ex- 
place  within  the  State,  and  living  on  cept  inhabitants  of  the  town  in  which 
the  same  three. years  successively,  shall  such  asylum  is  situated,  shall  not  be 
thereby  gain  a  settlement  in  such  computed  as  part  of  the  time  required 
place,"  does  not  apply  to  a  married  by  law  to  gain  a  leRal  settlement,  but 
woman.  Spencer  v,  Leicester,  140  snail  be  deducted  therefrom,'*  is  man- 
Mass.  324.  datory.    Town  of  Peacham  v.  Weeks, 

1.  Henrietta  v,  Brownhelm,  9  Ohio  48  Vt.  73. 
76;  Beaver  Poor  District  v.  Rose  Poor        In  assumpsit  for  money  paid  for  the 

District,  98  Pa.   St.  636;   Monkton  v.  support  of  paupers,  it  was  claimed  that 

Panton,  13  Vt.  350;  Royal  ton  v.  Bethel,  the  husband  and  father  of  the  paupers 

10  Vt.  33;  Lincoln  v,  Warren,  10  Vt.  had  acquired  a  settlement  by  commor- 

170;   Reading  v.  Westport,   19  Conn,  ancy  in  the  plaintiff  town,  and  the 

561 ;  Salem  v,  Lynn,  39  Conn.  74.  court  charged  the  ^ury  that,  if  dur* 

3.  Lee  V,  Lenox,  15  Gray  (Mass.)  ing   his  residence  there  lie  had  been 

496;  Barton  r.  Irasburgh,  33  Vt.  159;  sentenced    to    State   prison  for  foor 

Waterford    r.    Fayston,  39    Vt.  530^  years,  and  had  served  the  period  of  his 

Kennebunkport  v,  Buxton,  36  Me.  61.  sentence,  if  during  that  time  he  bad  no 

An  occasional  absence  for  work  does  prc»>erty  and  no  doxnicile  in  that  tows, 

not  break  the  continuity  necessary  to  ana  upon  his  conviction  and  sf;pt^ce 

satisfy  the  law.    Sia^e  v.  ShjewaJiHiry,  his  wife  returned  lo  live  vltfi  ^^' 

49  N.  J.  h>  i^*  parents  in  that  town,  and  iDMdt  it  her 
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returns  will  prevent  him  from  gaining  a  settlement.^  So  if  the 
pauper  is  removed  to  another  town,  by  direction  of  the  overseers 
of  the  poor,  to  prevent  his  gaining  a  settlement  in  the  former 
town,  but  with  the  intention  to  return  at  the  expiration  of  a  few 
weeks,  the  removal  being  for  that  purpose  alone,  the  removal  is  of 
no  effect  and  the  residence  is  not  changed  thereby.^ 

A  settlement  by  residence  under  the  statute  can  only  be  ac- 
quired by  persons  above  the  age  of  legal  majority.  No  allow- 
ance can  be  made  for  any  length  of  residence  during  infancy, 
though  it  may  have  been  after  emancipation.'  And  the  resi- 
dence must  have  been  the  result  of  choice.^ 

d.  By  Hiring. — A  person  who  goes  into  a  county  or  town  and 
makes  no  arrangements  for  a  home,  and  who  has  no  home  or  fixed 
actual  residence,  but  hires  out  and  is  employed  by  one  or  more 
persons,  and  so  continues  for  a  sufHcient  leng^th  of  time,  acquires 
a  settlement  at  the  place  of  his  employment.^  If  he  is  a  person 
working  out  from  place  to  place,  his  settlement  will  be  in  the 
town  in  which  he  has  taken  his  clothing,  where  it  does  not  appear 
that  he  had  the  right  by  contract,  or  an  intention  to  return  to  aiiy 
other  town.*  But  a  settlement  cannot  be  gained  by  merely  work- 
ing without  any  bargain  as  to  wages  or  time  of  serving.^ 

home  there,  going  out  to  work  at  vari-  III.  App.  193 ;  Wood  v,  Simmons,  4  N. 

ous  places,  and  part  of  the  time  in  the  Y.  Supp.  368.     See  Bristol  t'.  Rutland, 

defendant  town,  his  residence  in  that  10  Vt.  574 ;  Guilford  7'.  Gilmantown,  i 

town  was  interrupted  by  his  term  of  N.  H.  194. 

imprisonment    /^«/^,  tjiat  such  charge  Where  the  pauper  had  been  hired 

was  correct.    Washington  v.  Kent,  38  in  the  manufacture  of  gunpowder,  at  a 

Conn.  349.  certain  sum  per  100  pounds,  and  three 

In     Burke    County    v.     Buncombe  months'  notice,  on  each  side,  of  an  in- 

County,  I  ox   N.  Car.  520,  it  was  held  tended    termination  of    the    contract 

that  confinement  under  legal  process  was  stipulated  for,  and    it    appeared 

does  not  constitute  such  residence  as  that  he  had  occasionally  worked  out 

will  change  the  settlement  of  a  poor  on  his  own  account  during  the  period 

person.                   •  of     his    hiring,     held^    that    he    had 

1.  Westbrook  V.  Bowdoinham,  7  Me.  gained  a  settlement    by    the    hiring. 

363;    Bumham    v.   Pittsfield,  68  Me.  Heidleberg  v,  Lynn,  5   Whart.  (Pa.) 

580.  430. 

Where  a  pauper  left  a  town  prior  to  6.  Berlin  v,  Worcester,  jo  Vt.  23. 

M^rch  21,  X821,  without  any  intention  7.  Lewiston  v.  Granville,  5  Pa.  St 

©f  returning,  and  did  not  return,  keld^  283.     See  Bellingham  v.  West  Boyls- 

that  he  gained  no  settlement  in  that  ton,  4  Cush.  (Mass.)  553. 

town   bv  the  settlement    act  of  that  Under  the  act  of  1836,  §  9,  it  is  not 

date,  afthough  •  he    had    acquired  no  necessary  that  there  should  have  been 

home  in  any  other  place.     Exeter  v.  a  contract  for  service  for  a  year  to  eain 

Brighton,  15  Me.  58.  a  settlement;  it  is  sufficient  if  there 

«.  Clinton  v,  York,  26  Me.  167.  has  been  service  for  a  year,  under  one 

5.  Hartford  v.  Hartland,  14  Vt  392 ;  or     more     contracts.     Heidleberg  v. 
Poultney    v.    Glover,     23     Vt     328 ;  Lynn,  5  Whart  (Pa.)  430. 
Marshfield  v,  Tunbridge  ( Vt),  20  Atl.  In  Tioga  v.  Lawrence,  2  Watts  (Pa.) 
Rep.  106.  43;    Gregg  r.   Half    Moon,   2   Watts 

4.  Woodstock   r,  Hartland,  21   Vt  (Pa.)   342,   it  is  held,  that  rendering 

563.  service  under  a  verbal  agreement  of 

6.  Dorr  t;.  Seneca,  74  111.  loi ;  By-  hiring  elves  one  a  settlement.  Com- 
bcrrr  V.  Oxford,  2  Ashm.(Pa.)9;  Coun-  pare  Wynkoop  v.  Overseers  of  New 
tj  02  Franklin  v.  County  of  Henry,  26  York,  3  Johns.  (N.  Y.)  15. 
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/.  By  Apprenticing. — The  binding  by  indenture  and  a  service 
*  under  it  £or  the  time  prescribed  by  statute,  gives  the  apprentice  a 
settlement  in  the  town  in  which  he  serves,^  but  an  oral  binding 
and  an  apprenticeship  served  under  it  will  not  confer  a  settle- 
ment.*   See  Apprentice,  vol.  i,  p.  637. 

/.  By  Service  in  the  Army  or  Navy. — In  Massachusetts 
a  settlement  may  be  gained  by  service  in  the  army  or  navy.*  But 
the  statutes  giving  a  settlement  for  such  service,  do  not  apply  "to 
any  person  who  shall  have  been  guilty  of  willful  desertion."*  So 
a  soldier  discharged  for  disability,  does  not  thereby  acquire  a  set- 
tlement, unless  it  arises  from  wounds  or  diseases  contracted  in 
the  service,  which  fact  must  be  proved  by  the  party  alleging  it* 
The  fact  that  a  person  has  been  enlisted  and  mustered  by  a  false 
name  does  not,  however,  prevent  his  acquiring  a  settlement.^ 

The  term  "  quota  in  any  city  or  town"  includes  every  person 
who,  during  the  recent  civil  war,  was  enlisted  and  mustered  into 
the  military  or  naval  service  of  the  United  States.''  A  soldier 
credited  to  the  quota  of  a  town  in  conformity  with  the  terms  of 
'  the  statute  gains  a  settlement,  even  if  he  was  credited  in  excess  of 
the  proportion  due  at  the  time  of  such  credit.* 

1.  2  Birdseye  N.  Y.  Code,  2259.    Sec  of   Lock   Haven   v.    Poor  District  of 

Franklin  V.  South  Brunswick,  2  N.J.  Chapman   Tp.  (Pa.)    13  Atl.  Rep.  742. 

L.  442;  Leeds  v.  Frecport,  xo  Me.  356;  3.  Niskayuna  v.  Albany,  2  Cow.  (N. 

Bloomfield  V.  Acquackannuk,  8  N.  J.  Y.)  537;  North  Brunswick  v.  Franklin, 

L.  257.  See  Hopewell  v  Amwell,  2   N.  16  N.  J,  L.  535. 

J.  L.  422.  A  service  may  be    performed  by  sn 

An  indented  apprentice  gains  a  set-  apprentice  by  the  consent  of  his  mas- 

tiement  in  the  township  where  he  serves  ter,  with  another  man,  so  as  to  gain  a 

his  master  the  time  prescribed,  by  stat-  settlement,  and  a  formal  assignment  of 

ute  under  the  indenture.     Upper  Alio-  the  indenture  in  writing  is  not  ncces- 

ways  Creek  v.  Elsingborough,  1  N.  J,  sary;  the  assent  of  the  original  mtster 

L.  389.  is  all  that  the  law  requires.     Kingwood 

Even  though  the  master  has  no  set-  v.  Bethlehem,  13   N.  J.    L.  221. 

tiement  there.    South  Brunswick  v.  In-  If  the  master  discharge  the  apprentice, 

dependence,  14  N.  J.  L.  549.  without  assigning  or«tuming  him  over, 

but  there  must  be  actual  service  for  but  lets  him  go  without  claiming  the 

full  time.    Jefferson   v,  Pequanack,  13  benefit  of  his  services,  the  apprentice 

N.  T.  L.  187.  gains  no  settlement  by  living  with  an- 

Act  Pa.  June  13,  1836,  par.  9,^6,  pro-  other  person.     Orange  v.  Springfield, 

vides  that  "  a  settlement  may  be  gained  14  N.  T.  L.  321.     See  also   Kingwood 

in   any  district    ...    by   any    per-  v.  Bethlehem,  13  N.  J.  L.  222. 

son  who   shall  be  duly   bound   an   ap-  S.  Newburyport  v,  Worthington,  132 

prentice  by  indenture,  and  shall  inhabit  Mass.*  510. 

in  the  district  with  his  master  or  mis-  4.  Cambridge  v,  Paxton,  144  Mass. 

tress  for  one  whole   year."    The   poor-  520.     Compare   Lunenburg  v.  Shirley, 

district  of  the  city  of  L  made  an  inden-  132  Mass.  498. 

ture  with  K  for  the  maintenance  of  a  6.  Ashland     v.     Marlborough,    106 

pauper,  to  enforce  which  there  was  in-  Mass.  266. 

corporated  a  clause  by  which  K  agreed  6.  Milford   v.  Uxbridge,  130  Mass. 

to  indemnify  the  district  against  all  cost  107. 

for  the  pauper's  support  during  the  term  7.  Bridge  water     r.     Plymouth,    97 

of  her  apprenticeship.     Held  that,  by  Mass.  382. 

reason  of  the  indemnity  clause,  this  was  8.  Wayland  v.  Ware,  104  Ma8S.46. 

not  such  an  apprenticeship  as,  under  BrldMioe. —  A  general  order  of  the 

the  act,  was  sufficient  to  create  a  new  governor  of  the  State  is  competent  evi- 

settlement.    Poor  District  of  the  City  dence  of  a  call  for  troops  under  an  act 
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4.  Who  May  Acquire  a  Settlement — a.  Children — (i)  Generally, 
— The  settlement  of  a  legitimate  child  is  where  the  father's  set- 
tlement is.'  If  the  father  has  none,  the  child  must  go  to  its 
mother's  settlement.*  While  the  child  is  under  age,  its  settle- 
ment accompanies  and  follows  that  of  its  father,^  although  not 
residing  in  the  father's  family  at  the  time  he  changes  the  place  of 

of  Congress  of  the  assignment  of^quotas  (Mass.)  144;   Burrell  v,  Pittsburgh,  6a 

to  the  town  under  the  call.     Hansom  Pa.  St.  472;    Bradford    xk  Lunenburg, 

V,  South  Scituate,  115  Mass*  336.    The  5  Vt.  481;  Hebron  v,  Colchester,  5  Day 

fact  that  calls  for  troops  were  made  by  (Conn.)   169;    Norwich  v.  Say  brook,  5 

the  President,  and  quotas  assigned  to  Conn.  384;  Dedhami/.  Natick,  x6Mass. 

all  the   towns  in   the    commonwealth  135;  Great  Harrington  v.  Tyrigham,  18 

during  the  civil  war,  are  to  be  assumed  Pick.  (Mass.)  364;  Little  rails  t;.  Ber- 

without    express' evidence.    Wayland  nards,  44  N.'j.L.62i;  Albany  v.  Derby, 

V,  Ware,  X04  Mass.  46.  jo  Vt.  718;  Stillwell   v.  Kennedy,  5  N. 

On    the    question    of  whether    one  V.  Supp.  409. 

acquired  a    military    settlement    in   a  Legitimate  childi^n  take  the  settle- 

certain  town,  from  his  testimony  that  ment  of  the  mother  if  the  father   has 

he  was  enlisted,  and   from  the  fact  that  no  settlement  in  the  State.     Nor  does 

his  name  was  found  on  the  rolls,  and  it    make  any    difference    whether  the 

that  his  discharge  showed  that  ^e  had  settlement  of  the  mother  is  one  she  ac- 

•erved  more  than  a  year,  it  may  be  held  quired  in  her  own  right  or  a  derivative 

that  he  was  enlisted  and  mustered  and  settlement  from  her  father,  or  even  one 

served    more    than    a   year,  although  derived   through    several    generations, 

neither  the  enlistment  Aiid  muster-roll,  Nor  will  it  make  anv  difference  that  the 

nor  copies  of  them,  are  put  in  evidence,  mother  was  a  feme  covert^  and  the  pau- 

Brockton  v,  Uxbridge,   138  Mass.  392.  per  an  infant,  when  the  present  statute 

1.  Gloucester  v,  Smithfield,  2  R.  1. 30;  came  in  force.    Rupert  v,  Winhall,  29 

Vernon   v.   Smithvilk,    17  Johns.  (N,  Vt.  245. 

Y.)    89;     Amherst'   v.  Shelburne,    13  The  settlement  of  a  widow,  acquired 

Gray    (Mass.)   341;   Sharon  v.  Cabot,  after  the  death  of  her  husband,  is  com - 

29  Vt.  394;    Middleborough  T/.  Plymp-  municated  to  her  infant  children.     Ded- 

ton,   140    Mass.  325;    Marlborough  v.  ham  v.  Natick,  16  Mass.  135;  Bradford 

Hebron,  2  Conn.  20;  Hebron  v.  Col-  v,    Lunenburg,  5  Vt.  481.      Compare 

Chester,  5  Day  (Conn.)  169;'  Vernon  v.  Fairfield  v.  Canaan,  7  Me.  90. 

Ellington,  53  Conn.  330.  Under  the  rule  that  %  legitimate  in- 

A  legitimate  child,  deriving  its  set-  fant  child  takes  the  settlement  of  its 
tlement  from  its  father,  cannot  acquire  father,  if  he  has  one,  in  preference  to 
that  of  its  mother.  Scituate  v,  Han-  that  of  its  mother,  acquired  by  a  sub- 
over,  7  Pick.  (Mass.)  140;  Sterling  v,  sequent  marriage  where  a  pauper  was 
Plainfield,  4  Conn.  114;  Marion  v,  the  legitimate  child  of  A,  whose  nettle- 
Spring,  50  Pa.  St.  308.  ment  was  in  O,  and   its  mother,  before 

Where  a  father  gains  a  settlement  the  birth  of  the  child,  was  married  to  B, 

In  a  town  by  the  payment  of  taxes  for  whose  settlement  was  in  B,  where  the 

two  years,  his  infant  child,  though  not  child  was  born, — 

residing  with  him,  or  under  his  imme-  Held^  i.  That  such  child  took  theset- 

diate  charge  or  control,  has  a  derivative  tlement  of  its  father  in  O,  and   not  that 

settlemevit  in  the  same  town  ^ith  him.  of  its  mother  acquired  by  marriage  in  B. 

Adams  v.  Oaks,  20   Johns.   (N.    Y.)  2.    That  if   the    mother,    af^er    the 

282.  death   of  the  father,  acquired  a  settle- 

Nor  can  the  father,  by  any  deed,  re-  ment  in  her  own  right,  such  settlement 

lease,  or  act  of  emancipation,  divest  the  is  communicated  to  her  child.    Oxford 

son  of  such  derivative  settlement.    Ad-  v»  Bethany,  19  Conn.  229. 

ams  V.  Foster,  20  Johns.  (N.  Y.)452.  But  legitimate  children  cannot  derive 

Alexandria  v.  Bethlehem,  16  N.J.  L.  a  settlement  from  their  mother^  with- 

119;  Lewis  t;.  Turbut,  15  Pa.  St.  145.  out    proving  that  their  father  had    no 

S.   Vernon  f.    Smith ville,  17  Johns,  settlement  within   the  commonwealth. 

(N.  Y.)  89;  Lebanon  v  Hebron, 6  Coni^  Amherst  v.  Shelburne,  13  Gray  (Mass.) 

45.  341. 

See  Fitchburg  t;. Westmin^ .  r,  I  Pick.  8.  Charlestown  v.  Bostofi,  13  Mass. 

787 


aettkoMst.  POOR  AND  POOR  LA  WS.       Wbo  lUy  Acfiin 

his  settlement.^  When  a  child  arrives  at  full  age  the  settlement 
derived  from  his  father  remains  fixed  until  a  new  one  is  acquired.* 
It  ceases  to  follow  the  settlement  of  the  parent.' 

An  infant  who  moves  with  his  father  to  another  town  and  lives 
with  him,  after  arriving  at  full  age,  the  length  of  time  prescribed 
by  statute  for  gaining. a  settlement,  and  supports  himself  during 
this  period,  acquires  a  settlement  in  his  own  right.*  But  a  pauper 
cannot  gain  a  settlement  in  his  own  right  in  the  same  town  in 
which  he  derives  a  settlement  from  his  father,  the  continued  resi- 
dence  giving  only  a  derivative  settlement.^ 

The  prima  facie  settlement  of  a  pauper  is  the  place  of  his  birth,* 
but  the  birth  of  a  child  does  not  give  it  a  settlement,  except 
when  the  settlement  of  the  parents  is  not  known,  and  then  only 
until  it  is  discovered.^ 

469;    Milo   V,  Gardner,    41    Me.    SS»;  ••  Milo    v.   Gardiner,  41    Me.  549; 

Hampden  v.  Brewer,  24  Me.  281 ;  Mad-  Hampden  v.  Brewer,  24  Me.  281. 

ison  Overseers  v,  Monroe  Overseers,  42  In    Rhode  Island^    the     settlement 

N.  J.  L.  493;  Brouer  v.  Smith,  46  N.J.  which  one  derives  from  his  father  never 

L.  72;  Washinjeton  v.  Beaver,  3  Watts  ceases   till  he  has    acquired  one  of  his 

&   S.  (Pa.)   548;  Limestone  Overseers  own.     Paine  r.  Smithfield,  10  R.  1. 446. 

etc.  V,  Chillisquaque   Overseers  etc.,  87  S,    Shirlejr    v.    Lancaster,  6  Allen 

Pa.  St.  294;   Bozrah  v.  Stonington,  4  (Mass.)  31;  Springfield  v,  Wilbraham, 

Conn.  373;  Hebron  v.  Colchester,  5  Day  4  Mass.  493. 

(Conn.)    169;    Lebanon  v.   Hebron,  6  4. .  Lebanon  v.  Hebron,  6  Conn.  45. 

Conn.  45.  5.  Salem  v,  Ipswich,  xo  Cush.  (Mt».) 

Paiip«r  DarlTliig  BatUamattt  firom  5x7. 
arandfktber. — ^The  pauper's  grandfather  6.  Overseers  df  Northunit)erland  v. 
had  removed  out  of  the  State  during  the  Overseers  of  Milton  Borough  (Pa.))9 
minority  of  her  father.  Her  father  Atl.  Rep.  449;  Windham  v.  Lebanon, 
married  and  she  was  bom  out  of  the  51  Conn.  .^19;  Shrewsbury  Overseen  t*. 
State;  then  the  grandfather  removed  to  Holmdel  Overseers,  42  N.  J.  L.  373; 
the  State.  Afterwards  the  pauper  and  Wayne  v.  Jersey  Shore,  8x  Pa.  St.  264; 
her  mpther  did  the  same,  and  after  that  Hebron  v,  Marlborough,  2  Conn.  18; 
the  father  also  came  to  the  State  and  Danl^urry  v.  New  Haven,  5  Conn.  584; 
lived  there  till  his  death.  Held^  that  the  Woodstock  v.  Hooker,  6  Conn.  35; 
pauper  had  the  original  settlement  of  her  Windsor  r.  Hartford,  2  Conn.  355; 
grandfather  before  his  removal  out  of  Sterling  r.  Plainfield,  4  Conn.  114; 
the  State.  Waterford  v,  Fayston,  29  Alexandria  v,  Kingwood,  €  N.  J.  L. 
Vt.  530.  See  Bridgewater  v.  West  370;  Redington  v.  Tewksburv.  J 
Bridgewater,  9  Pick.  (Mass.)  55.  N.  J.  L.  289;  Bern  v.  Knox,  6  Cow. 
.  If  one,  having  a  legal  settlement  in  (N.  Y.)  433;  J^lskayuna  r.  Al- 
this  State,  removes  to  another  of  the  bany,  2  Cow.  (N.  Y.)  537;  P»t- 
United  States,  and  never  returns  here,  terson  v.  Bryan,  23  N.  J.  L.  394;  Town 
his  children,  born  there,  take  the  settle-  of  Exeter  v,  Towii  of  Warwick,  i  R.  I- 
ment  of  their  father  upon  coming  into  63;  Rex  r.  Heaton  Norris,  6  T.  R.  653. 
this  State.  Westford  r.  Essex,  3X  Vt.  When  the  mother  is  fraudulently  rc- 
459.  So  if  a  minor  chUd,  deriving  his  moved  from  the  town  where  she  has  a 
settlement  from  his  mother,  resides  out  settlement,  that  she  mav  be  delivered 
of  the  State,  whether  as  an  indented  in  another  town,  the  child  will  be  con- 
apprentice  or  not,  his  settlement  sidered  as  born  in  the  former  town, 
changes  with  that  of  his  mother.  Great  Plymouth  t>,  Windsor,  7  Vt.  327. 
Barrington  v.  Tyringham,  18  Pick.  7.  Limestone  Overseers  etc.  v.  Chil- 
(Mass.)  264.  Hsquaque    Overseers  etc.,    87  ?*«  St 

1.  Charlestown  v,  Boston,  13  Mass.  294;   Vernon  v.   Smithville,  17  Johns. 

460;  Attleborough  r.  Harwich,  17  Mass.  (N.   Y.)    189;   Madison    Overseer*  p« 

398;   Jefferson    r.   Leetart,  3   Ohio  99;  Monroe   Overseers,  42   N.  J.  L.  493» 

Bern  v.  Knox,  6  Cow.  (N.  Y.)  433.  Reg.v.  Henddn,  32  L.  J.,  M.  C.  19^ 

788 


POOR  AND  POOR  LA  WS.        Who  May  Aevdrt. 

2.  Emancipation. — ^A  child  is  emancipated4)y  law  at  the  age  of 
•  twenty-one  years. ^  If  the  child  is  in  fact  emancipated  before 
arriving  at  full  age,  his  settlement  is  that  of  his  father  at  the  time 
of  emancipation  *  and  he  gains  no  settlement  through  the  settle- 
ment of  his  parent  acquired  after  such  emancipation.'  He  may 
acquire  a  settlement  inde(>endent  of  his  parents,^  but  until  eman* 
cipated  he  is  incapable  of  gaining  a  settlement  in  his  own  right.^ 

Where  a  child  leaves  home  for  temporary  employment,  even 
though  she  receives  the  proceeds  for  her  own  use,  is  not  so  un- 
common an  occurrence  as  to  authorise  an  inference  of  any  change 
in  the  parental  and  filial  ties.  It  is  the  father  alone  who  can 
emancipate  the  child.  Where  there  is  no  relinquishment  on  his 
part  of  the  right  and  control  of,  or  repudiation  of  his, parental  ob- 
ligations to  the  child,  but  simply  an  assent  to  a  particular  course 
of  life  on  her  part  for  the  time  being,  it  does  not  amount  to  eman- 
cipation as  defined  by  the  authorities.®  So  the  binding  out  of  a 
minor  to  service  by  the  selectmen  does  not  emancipate  such  minor 
from  the  control  of  his  father,  so  ^s  to  give  him  a  settlement  other 
than  that  of  his  father.^ 

The  settlement   of  a  pauper  i&  the  emancipated,  for  all  the  purposes  of  the 

place    of  his  birth,  until   he  .  acquires  act  concerning  the  settlement  and  sup- 

another  derivatively  from   his  parents,  port  of  the    poor.    East    Hartford    v, 

or  hy  acts  of  his  own.    Toby  v,  Madi-  Middletown,  i  Root  (Conn.)  196. 

•on,  44  Pa.  St.  60.  2.  Lowell  f.  Newport,  66  Me.  78. 

In  Wjrnkoop  v.  Overseers  of  New  8.  Dennrsville  v,  Trescot,  30  Me.  470. 

York,  3  Johns.  (N.  Y.)  15,  it  is  held  See  Calais  v.  Marshfield,  30  Me.   511; 

that  if  the  mother  has  no  settlement  in  Niskajruna  v,  Albany,  2  Cow.  (N.  Y.) 

the  State,  the  child  is  settled  when  it  is  537;  Toby  v.  Madison,  44  Pa.   St.  60; 

bom.                       •  Tunbridge  v,  Eden,  39  Vt.  17. 

An  alien  born  does  not  take  the  orig-  Under    the    laws    of   Maine^    New 

inal    settlement,    in   this    State,  of   a  Hampshire  and  Massachusetts^  a  minor, 

father  who,  before  his  birth,  removed  to  after  emancipation  does  not  follow  the 

Canada  and  never  returned.     Lyndon  settlement  gained  by  the  parent.  Lowell 

V.  Danville,  38  Vt.  809.                 '  v.  Newport,  66  Me.  78. 

1.  Andover  v,  Merrimack  County,  A  son,  who  has  become  emancipated 
37  N.  H.  437.  See  Alexandria  v.  Beth-  from  his  father's  family,  will  not  follow 
lehem,  16  N.  J.  L.  1x9;  Rex  r.Whitton-  the  settlement  of  his  father.  Washing' 
cum-Swanbrookes,  %  T.  R.  355.  ton  v,  Beaver,  3  Watts  &  S.  (Pa.)  548. 
.  A  pauper  who,  from  infirmity  of  4.  Lubec  v.  Eastport,  3  Me.  220; 
mind  or  bo^y,  is/>bl{ged  to  remain  with  Wells  v,  Kenncbunk,  8  Me.  200. 
his  parents  after  he  is  twenty -one  years  Children  do  not  take  the  settlement 
of  age,  cannot  be  considered  as  eman-  of  their  parents,  if,  by  any  legal  eman- 
cipated so  long  as  he  so  remains,  and  is  cipation,  they  can  acquire  one  of  their 
considered  as  having  the  settlement  ot  own.  Charlestown  v,  Boston,  13  Mass. 
his  father  during  that  time.    Oxford  r.  469. 

Rumney,  3  N.  H.  331.  5.  Farmington  v.  Jay,   18   Me.  376; 

A  daughter  is  enyancipated  at  the  age  Shiley    v.  Watertown,    3    Mass.    322; 

of    twenty-one  years,  though   she   re-  Somerset  v.  Dighton,    12    Mass.    383; 

mains  a  member  of  her  father's  family,  Pittston  v.  Wiscasset,  4  Me.  293. 

unless  she  is  disabled  to  Uke  care  ot  A  male  child  can  gain  no  settlement 

herself;    and   she    does    not  take  her  in  his  own  right  during  his  minority, 

father*s  afler- acquired  settlement.  An-  although  he  is  married.  Taunton  v,  Ply- 

dover  v.  Merrimack  County,  37  N.   H.  mouth,  15  Mass.  203. 

437.  f.  Searsmont  v.  Thorndike,  77  Me, 

The  illegitimate  nan  compos  child  of  504 ;  Lowell  v,  Newport,  66  Me.  89. 

a  non  compos  mother  is  considered  as  7.  Oldtown  x/.  Falmouth,  40  Me.  106. 
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Emancipation,  such  as  will  affect  a  settlement  under  the  pau- 
per law»  however  it  may  be  in  other  cases,  must  be  an  absolute 
and  entire  surrender  on  the  part  of  the  parent  of  all  right  to  the 
care  and  custody  of  the  child,  as  well  as  to  its  earnings,  with  the 
renunciation  of  all  duties  arising  from  such  a  position,  leaving  the 
child,  so  far  as  the  parents  are  concerned,  free  to  act  upon  its  own 
responsibility  and  in  accordance  with  its  own  will,  and  virtually 
with  the  same  independence  as  though  it  were  twenty-one  years 
of  age.^ 

3.  Adopted  Children. — Under  a  statute  passed  for  the  legal  adop- 
tion by  one  person  of  the  child  of  another,  which  provides  that 
"a  child  or  person  so  adopted  ^hall  be  deemed  for  the  purpose  of 
inheritance  and  other  legal  consequences  of  the  natural  relation 
of  parent  to  child,  to  be  the  child  of  the  parent  or  parents  by 
adoption  as  if  bom  to  them  in  lawful  wedlock  except,'*  etc.,  the 
child  so  adopted  is  adjudged  to  be  the  child  of  the  parents  by 

*  adoption  to  the  full  extent,  as  if  born  to  them  in  lawful  wedlock, 
and  the  settlement  of  such  an  adopted  child  follows  the  settle- 
ment of  its  father  by  adoption.^  But  no  one  can  become  a 
member  of  another's  family,  so  as  thereby  to  gain  a  home  within 
the  meaning  of  the  settlement  laws,  unless  voluntarily  there  and 
with  the  consent  of  the  head  of  the  family.^ 

4.  Children  Separated  from  Parents, — Children  living  separate 
from  their  father  on  account  of  his  poverty,  the  parental  and  filial 
relation  in  other  respects  continuing,  are  still  under  his  care  and 
protection  as  much  as  his  and  their  condition  permits.  So  supplies 
furnished  such  children  living  apart  from  their  father  are  supplies 
indirectly  furnished  him,  and  prevent  his  gaining  a  settlement  by 
lapse  of  time  in  the  town  in  which  he  may  reside.* 

5.  Marriage  of  Parent. — Minor  children  having  the  settlement 
of  their  mother,  did  not  by  the  common  law  acquire  any  new  one 
she  gained  by  marriage.*     But  the  common  law  in  this  respect 

1.  LoweU  V.  Newport,  66  Me.  78.  2.  Washburn  v.  White,   140    Mt«t. 

In  Frankfort  v.  New  Vinejard,  48  568. 
Me.  565,  it  is  held  that «  minor  child  of        S.  Etna  t-.  Brewer,  78  Me.  377 ;  Cor- 

parents  who  are  paupers  bound  to  serv-  inth  v.  Lincohi,  34  Me.  310. 
ice  by  written  indenture  until  twenty-        4,  Garland  v,  Dover,  19  Me,  441. 
one  years  of  age  is  not  thereby  eman-        The  fact  that  the  head  of  thefamilj 

cipated.  breaks  up  her  home,  and  goes  about 

So  in  Salisbury  v.  Orange,  5  N.  H.  working  from  town  to  town,  does  not 

348,  it  is  also  held  that  a  child  is  not  change  the  constructive  residence  of 

emancipated  by  being  given  away  to  the  family.       Rowell,    J.,   dissenting, 

its  relatives.  Town    of    Rockingham    r.  Town  of 

But  in   Portland  v,   Gloucester,  16  Springfield  (Vt),  9  Atl.  Rep.  341. 
Me.  427,  it  is  held  that  if  a  father  gives        5.  Freetown  v.  Taunton,  16  Mass. ja; 

away  his  child  to  persons  living  in  a  Bloomfield  r.  Chagrin,  ^  Ohio  315.  fe 

different  town,  with   whom  he  ever  Cumner  t».  Milton,  2  Salk.  528;  Spencer 

afterwards  lives  as  their  own  child,  r.  Pleasant^  17  Ohio  St.  31. 
without  interference  or  assistance  on        In  Spears  v.  Snell,  74  N.  Car  310,  it 

the  part  of   the  father,  the  child  is  ^as  held  that  a  second,  marriage  of  s 

emancipated,  and    may  gain  a  settle-  mother,  and  her  removal   to  another 

ment  for  himself  while  a  minor.  county,  cannot  change  the  settlement 
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has  been  altered  by  statutes  in  some  of  the  States;'  minor 
children  follow  the  settlemenjt  which  their  mother  acquires 
by  a  second  marriage,^  provided  none  has  been  gained  from  their 
father  ;^  so  a  minor  child  having  the  settlement  of  its  deceased 
father  does  not  lose  it  and  acquire  the  settlement  of  its  mother 
on  her  gaining  a  new  settlement  by  a  second  marriage  *  .  But  the 
marriage  of  a  woman,  having  a  settlement,  to  a  man  having  none, 
does  not  extinguish  her  settlement,  or  suspend  its  operation  so  as 
to  prevent  the  transmission  of  it  to  their  child.** 

6.  Children  by  Divorced  Father, — If  a  man  having  a  settlement  is 
divorced  a  vinculo^  arid  is  married  in  another  State  while  his  former 
wife,  and  children  by  her,  are  still  living,  if  the  second  marriage 
is  valid  when  contracted,  the  children  by  it  will  be  legitimate,  and 

have  the  settlement  of  their  father.* 

* 

7.  Illegitimate  Children. — Under  a  statute  providing  that  "every 
illegimate  child  shall  be  deemed  to  be  settled  in  the  place  where 
the  mother  was  legally  settled  at  the  time  of  the  birth  of  such 
child,"  its  settlement  is  the  settlement  of  the  mother  at  the  time 
of  its  birth.''  It  retains  the  settlement  which  its  mother  had  at  its 
birth  until  it  gains  one  in  its  own  right,  notwithstanding  that  she 

of  a  child  born,  and  who  continues  to  600;  Otsego  v,  Smithfield,  6  Cow.  (N. 

reside  in  the  county  uf  her  former  resi-  Y.)  760;  Rex  v.  St.  Botolph,  Burr.  S.  C. 

dence.  367.  See  Rex  v,  Cottingham,  i  M.  &  R. 

A  minor  child  of  a  woman  by  a  for-  439. 

mer  husband  does  not  take  her  mother's  The   settlement  of  a  female  inhab- 

settlement  acquired  by  a  second   mar-  itant  in  Connecticut  who  marries  a  for- 

riage,  although  the  child  continues  with  eigner  having  no  settlement  in  the  State, 

the  mother,  and  becomes  a  member  of  is  not  affected  bj*  the  marriage.    Leba- 

the  stepfather's  family.    Overseers   of  non  v,  Hebron,  6  Conn.  45. 

Northumberland  Borough  v.  Overseers  6.  West  Cambridge  t/.  Lexington,  i 

of  Milton  ^prough  ( Pa.),  9  Atl.  Rep.  449.  Pick.  ( Mass.)  506. 

1.  Parsonsfield  v,  Kennebunkport,  4  7.  Lower  Augusta  v.  Salmsgrove,  64 

Me.  50.  Pa.  St.  166.    See  Town  of  Windham  v, 

S.    Groshen    v,    Richmond,  4     Allen  Town  of  Lebanon,  51  Conn.  32^;  Ster- 

(Mass.)  458.  ling  v.  Plainfield,  4  Conn.  114;  Fairfield 

8.  Parsonsfield  v.  Kennebunkport,  4  v,  Canaan,  7  Me.  90;  Fayette  xk  Leeds, 

Me.  47.  10   Me.  409;  Sidney    v.   Winthrop,    5 

4.  Walpole  v,  Marblehead,  8  Cush.  Me.  133;  Hebron  v.  Marlborough, 
(Mass.)  528;  Fairfield  V.Canaan, 7  Me.  a  Conn.  18;  Biddeford  v.  Saco,  7 
90;  Me.       270;        South       Hampton      v. 

Under  the  provision  of  Conn.  Gen.  Hampton  Falls,  ix  N.  H.  13^.;  Dor- 
Stat,  618,  f  5,  that  if  a  woman,  having  a  Chester  v,  Deerfield,  3  N.  H.  316;  Mon- 
settlement  in  that  State,  marries  a  man  son  v.  Palmer,  8  Allen  (Mass.)  551; 
who  has  not,  she  shall  keep  and  the  Petersham  v.  Dana,  xa  Mass.  429;  Boyl- 
minor  children  shall  take  her  place  of  ston  v.  Princeton,  \x  Mass.  301;  Bid- 
settlement,  until  the  husband  acquires  deford  v.  Saco,  7  Me.  373;  Sidney  v, 
one — where  the  wife  and  children  had  a  Winthrop,  5  Me.  123;  Bow  v.  Notnng- 
settlement,  but  the  husband  had  none,  ham,  i  N.  H.  260;  Oxford  r.  Bethany, 
and  supplies  were  furnished  to  the  whole  xo  Conn.  229;  Cabot  v.  Washington,  41 
family — keld^  that  the  town  where  the  v  t.  168;  Manchester  v  Springfield,  15 
wife  had  a  settlement  was  liable  for  the  Vt,  385;  Canaan  v.  Salisbury,  i  Root 
supplies  furnished  to  the  wife  and  her  (Conn.)  155;  Windsor  v,  Hartford,  3 
children.  Goshen  v.  Canaan,  35  Conn.  Conn.  355;  Woodstock  v.  Hooker,  6 
186.  Conn.  35.     Compare    Richardson^    &. 

5.  Newtown  r.  Stratford,  3    Conn.  Burlington,  33  N  J.  L.  19'^. 
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subsequently  acquires  another.^  An  illegitimate  child  does  not 
lose  its  original  settlement,  and  gain  a  new  one,  until  emanci- 
pated from  the  control  of  the  mother,  its  natural  guardian.* 
If  the  statute  provides  that  *'  after  the  birth  of  an  illegitimate 
child,  his  parents  shall  intef  many,  and  his  father  shall,  after  the 
marriage,  acknowledge  him  as  his  child,  such  child  shall  be  con- 
sidered as  legitimate  to  all  intents  and  purposes,"  the  child  there- 
upon takes  the  settlement  of  the  father.' 

An  illegitimate  female  child,  bom  in  P|ace  of  birth.    McCoj  v.  Oveneer  of 

a  town  wherein  her  mother  had  a  legal  Poor,  37  N.  J.  L.  133. 

settlement,  was  removed  at  six  years  of  In  Maine  posthumous  children  have  a 

age  by  the  mother  to  a  township  of  an-  derivative  settlement  from  their  father 

other  countj'fWhere  the  mother  remained  if  he  had  any  ;  and  in  this  respect  are 

several    years    without     acquiring    a  in  the  same  condition  with  such  as  are 

legal  settlement ;  the  mother  and  her  bom  in  his  lifetime.  Farmington  v.Jar, 

husband  then  separating,  the  child,  after  19  Conn.  376. 

living  with  an  aunt,  went  to  service  in  So  in  Oxford  v,  Bethany,  19  Conn. 

an  adjoining  borough  where,  after  a  few  229,  it  is  held  that  an  illegitimate  infant 

days'  service,  she  was  badly  burned,  and  child  takes  the  settlement  of  its  motlier 

removed  to  the  township,' whose  over-  acquired  by  marriage, 

seers,  on  an  order  for  relief  obtained  1.  Hallowell  v.  Augu8ta,53  Me.3i6; 

from  two  justices,  relieved  her  until  she  Burlington    v.    Essex,     19    Vt    91 ; 

died.  In  an  action  of  assumpsit  against  Nottingham  v.  Amwell,  21  N.  J.  L. 

the  borough  overseers  to  recover  the  127. 

sum  expended — keld^  that  the  district  Under  the  Vermont  Rev.  St,  an  ille* 
liable  therefor  was  that  wherein  the  gitimate  child  does  not  follow  the  set- 
mother  had  a  legal  settlement  at  the  tlement  of  the  mother  derived  bj  mar- 
birth  of  the  child.  Nippenose  v.  Jer-  riage  after  the  birth  of  the  child, 
sey  Shore,  48  Pa.  St.  402  Newport  v,  Derby,  22  Vt  553. 

Where  a  bastard  was  born  in  the  In  New  York  the  common  law  is 
State  of  New  York,  in  the  year  181 1,  altered  by  a  statute  declaring  "that  ev- 
of  a  mother  having  a  settlement  in  this  ery  bastard  child  shall  be  deemed  and 
State,  and  in  1814,  the  mother  removed,  adjudged  to  be  settled  in  the  citjor 
with  such  bastard  child,  into  this  town  o£  the  last  le^^al  settlement  of 
State,  where  she  had  since  remained,  the  mother."  Canajohari^  v.  Johns- 
without  having  at  any  time  lost  her  town,  17  Johns.  (N.  Y.)  41. 
original  settlement — heldy  that  such  In  Connecticut^  an  illegitimate  mi- 
bastard  child  had  a  settlement  by  birth  nor  child,  born  in  one  town,  of  a  woman 
in  the  State  of  New  York  ;  and  that,  who  has  since  acquired  a  settlement 
on  his  coming  into  this  State,  he  did  by  marriage  in  another  town,  takes  the 
not  take  the  settlement  of  his  mother,  settlement  of  its  mother  thus  acquired. 
Bethlem  v.  Roxbury,  20  Conn.  298.  New   Haven  v.  Ncvrtown,   12  Conn, 

So  where  the  mother  of  a  bastard  165 ;  Danbury  v.  New  Haven,  5  Conn, 

child  removes  from  another  State  into  584.    And  see  Oxford  v,  Bethany,  19 

this,  and   the  child   is  born  here,  the  Conn.  232. 

county  of  its  birth  is  liable  to  be  charged  2.  Fayette  v.  Leeds,  10  Me.  409. 

'vdth  the  maintenance  of  the  bastard.  A  hiinor,  illegitimate,  and  fl0«  c»«' 

State  V,  McQuaig,  63  N.  Car.  550.  fos  mentis,  was  Jkeld  to  be  incapable  of 

In  New  yersey  the  legal  settlement  gaining  a  settlement  in  a  town  by  re- 

of  a  bastard   child  is   in  the  town  or  siding  therein  at  the  time  of  its  incor- 

township  where  born,  unless  the  moth-  poration,  under  the  provisions  of  tbe 

er  then  has  a  legal  settlement   else-  act  of  182 1,  ch.  122,  its  mother  living 

where  in  the  State,  and  the  last  resi-  at  the  time,  and  there  having  been  no 

dencp  by  the  mother  for  twelve  months  emancipation*     Milo  v,  Kiunamock, 

continuously  in  a  township  other  than  11  Me.  455. 

where  the  child  was  born,  does  not  con-  S.  Monson  v.  Palmer,  8  Allen  (Mass.) 

stitute  such  a  legal   settlement  of  the  551 ;    Livermore  v.  Peru,  «  Me.  469; 

mother,  as  that  the  child  could  derive  Rockingham    v,   Mt    Holly,  26  Vt 

from  it  a  settlement  different  from  its  653. 
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b.  Insane  Persons — i.  Generally, — Idiots  or  persons  »^;2  com* 
pos  mentis  derive  their  settlements  from  their  fathers.^  Like 
slaves  in  former  times,  or  a  wife  or  minor  child,  their  settlement 
changes  with  that  of  their  fathers.^  This  is  the  rule,  though  such 
insane  persons  are  more  than  twenty-one  years  of  age.'  But  if 
the  pauper  becomes  insane  after  he  attains  his  majority,  his  set- 
tlement does  not  follow  that  of  his  father.^  So,  if  insanity  occurs 
after  legal  residence  has  been  established,  it  does  not  interrupt  a 

faining  of  settlement  in  the  town  where  such  residence  was  ^ained.^ 
f  he  removes,  however,  to  another  State,  and,  after  acquiring  a 
legal  settlement,  returns  to  his  former  domicile,  where  he* is  de- 
clared insane,  his  settlement  will  be  in  the  State  to  which  he  re- 
moved, not  in  his  former  domicile,  according  to  the  general  rule 
that  the  settlement  of  a  person  continues  until  he  gains  a  new 
one.* 

An  insane  person  sent  to  the  insane  hospital  as  a  patient  by  the 
authorities  of  the  town  in  which  he  has  established  his  residence, 
as  provided  by  law,  does  not  thereby  lose  the  same,  but  it  con- 
tinues during  his  residence  in  the  hospital.'' 
• 

1.  Shippen  v.  Gaines,  17  Pa.  St.  38;  K'non  compos  or  insane  person  is  tn- 

Wiscasset    v.   Waldoborough,   3   Me.  capable  of  acquiring  a  pauper  settle- 

388;   Upton  V.  Northbridge,  15   Mass.  ment  in  his  own  right.    Such  a  person, 

237.    See  Monroe  v.  Jackson,   55  .Me.  who  lived  in  his  father's  family  until 

f5;   Alexandrian.  Bethlehem,  16  N.J.  .the  age  of  forty-eight  years,  and  was 

«.  119.  then  sent  to  the  insane  hospital — held^ 

Compare  MontoursviUe  v.  Fairfield,  to  follow  the  residence  of  his  father 

1x2  Pa.  St.  99.  acquired  while  the  pauper  was  an  in- 

Where  one  non  compos  mentis^  after  mate  of  the  hospital.  Strong  v.  Farm- 
becoming  of  age,  continues  to  reside  ington,  74  Me.  46. 
with  his  father,  being  dependent  on  4.  Buckland  v.  Charlemont,  3  Pick, 
him,  there  is  no  emancipation,  and  the  (Mass.)  173;  Overseers  of  Gregg  Tp. 
child's  settlement,  therefore,  follows  v.  Overseers  of  New  Berlin  Borough 
that  of  the  father.  Islesborough  v,  (Pa.),  9  Atl.  Rep.  461;  Poor  District 
Lincotnville,  76  Me.  572.  Curwensvitle  Borough  v.  Poor  District, 

An  idiot,  who  lives  with  and  is  sup-  9  Atl.  Rep.  463. 

ported  by  the  mother,  has  the  settle-  5.  Topsham  v.Williamstown  (Vt.),  12 

ment  of  the  mother.    East  Hartford  v,  Atl.  Rep.  1x2;  Washington  County  v. 

Middletown,  x  Root  (Conn.)  196.  Manhaska  County,  47  Iowa  57. 

S.  Upton  V.  Northbridge,  15  Mass.  Insanity  occurring  after  a  person  has 

237.  become  an  inhabitant  of  a  town  will  not 

S.  Wiscasset  v.  Waldoborough,  3  Me.  prevent  his  acquiring  a  settlement  under 

388;    Upton  V,   Northbridge,  15  Mass.  Massachusetts  Kev.  Stat.,  ch.45,  f  i,cl. 

337;  Winterport  v.  Newburgh,  78   Me.  12,  by  living  therein  ten  years  consecu* 

136.  tively.      Chicopee  v.  wKately,  6  Allen 

The  settlement  of  a  non  compos  fol-  (Mass.)  508. 

lows  that  of   his   father,   though    the  Insanity,  occurring  af^er  a  residence 

former  is  of  age.  Upton  v,  Northbridge,  has  been   established,  will  not  prevent 

15  Mass.  237.  the    acquisition   of  a  settlement,  if  the 

A   person  non   compos  mentis  from  residence  is  continued  five  years  with- 

birth  and  not  emancipated,  though  past  out  the    receiving   of  pauper  supplies, 

the  age  of  twenty-one  years,  will  follow  Machias  v.  East  Machias,  33   Me.  427. 

the  settlement  of  the  father,  and  can-  6.  Juniata  County  v,  Delaware  Over- 

not  acquire  an  independent  settlement  seers,  T07  Pa.  St.  68. 

by  residence  in  a    town  for  five   sue-  7.  Pittsfield  t'.  Detroit,  53  Me.  442. 

cessive  years.    Monroe  v,  Jackson,  55  The  commitment  and  residence  of  an 

Me.  55.  *  insane  wife  in  the  insane  hospital  does 
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2.  How  Acquired, — An  idiot  or  person  non  compos  mentis  cannot 
acquire  a  residence  or  settlement  *  in  any  place  by  virtue  pi  his 
own  acts.  His  residence  or  settlement  is  fixed  either  by  the  acts 
of  his  father  or  those  having  paramount  control  over  him.'  A 
pauper  can  obtain  a  settlement  if  'he  has  a  mind  capable  of  having 
a  choice  and  desire  as  to  his  place  of  abode,  and  in  the  exercise 
of  that  choice  goes  to  and  resides  in  a  town  voluntarily  for  the 
requisite  time  * 

To  disqualify  a  person  from  making  a  choice  of  a  settlement, 
under  the  poor  l^w,  by  insanity,  the  mental  derangement  need  not 
amount  to  complete  madness.  If  the  mind  is  diseased  to  such  an 
extent  as  to  deprive  the  person  of  volition,  free  will  and  power  of 
choice,  or  deprive  him  of  self-control  as  to  matters  involved  in  a 
choice  of  settlement,  this  is  enough.*  Until  the  contrary  appears, 
it  is  presumed  that  a  pauper  has  sufficient  intellect  to  exercise  a 
choice  and  intention  in  regard  to  residence ;  and  where  an  insane 
person,  after  she  has  attained  her  majority,  continues  to  reside  in 
her  father's  house,  and  he  afterwards  acquires  a  residence  in  an- 
other town,  if  she  does  not  take  the  settlement  of  her  father,  she 
acquires  one  in  her  own  right  by  a  residence  of  more  th^n  seven 
years.* 

c.  Husband  and  Wife — i.  Generally. — The  wife   takes  her 

not  affect  '^the  period  of  the  residence"  a  pauper  from  any  town,  he  will  gain 

of  the  husband,  necessary  to  change  his  a   lawful    settlement  therein    in    his 

settlement.      Bangor  v,  Wiscasset,  71  own  right.    Gardiner  v.  Farmingdale, 

Me.  535.  4c  Me.  537.    See  Auburn  v.  Hebron, 

1.  Payne    v.  Duwham,  29  111.  125.  48  Me.   332;  Corinth  v,   Bradley,  51 

See  Augusta  v.  Turner,  24  Me.  1x2;  Me.  540. 
Plymouth  V.  Waterbury,  31  Conn.  515.        Oliaiige  of  DomioU*  Pradlng  Prootsd- 

Compare  New  Vineyard   v.  Harps-  in^  fgf  x^  AppftlntinftBt'  of  aOvardSaiL 

well,  33  Me.  193.  — If    an   insane    person  of    sufficient 

S.  Westmore  r.  Sheffield,  56  Vt,  230;  mental  capacity  t6  change  hisdomi- 

Fayettr.  Chesterville,77Me.  28;  Con-  cile  in  good  faith,  removes  his  resi- 

cord  r.  Rumney,  45  N.  H.  423;  State  dence  to  another  State  pending  pro- 

V,  Dodge  County,  56  Wis.  79 ;  Talbot  cecdings    for    the  appointment  of  a 

V.  Chamberlain,  1^9  Mass.  58.  guardian  over  him,  and  if  his  residence 

Where  a  child's  mtellect  has  become  there  continues  until  his  death,  and  is 

so  impaired  that  she  is  incapable  of  ex-  assented  to  by  his  guardian,  after  his 

ercising  any  choice  or  intention  in  re-  appointment,  his    change  of  domicile 

gard  to  her  residence,  she  is  not  eman-  jg  t:omplete.    Talbot  v.  Chamberlain, 

cipated,  on  attaining  her  majority,  if  j^^  Mass.  57. 

she  continues  to  reside  in  her  father's  Townsend   v,  Pepperell,  99  Mass. 

house,  and  she  Ukes  a  derivative  set-  Buckland  v.  Charl^ont,  3  Pick, 

tlement  afterwards  acquired  by  him.  /mob.  \  i^t-. 

Topsham    v.   Chelsea    (Vt.),   13  Atl.  v^ass.;  i73- 

Rep  861  '  Weakness  of  intellect,  subjecting  the 

A  person  who  has  been  from  his  birth  person  to  oversight,  influence,  and  care 

non  compos  mentis,  and  whose  parents  «'  friends,  but  not  amounting  to  idi- 

are  deceased,  may  reside  in   a  town  ocy.  does  not  incapacitate  such  person 

(within  the  meaning  of  the  statute)  so  ^ro"  making  a  removal  of  residence 

as  to  acquire  a  legal  settlement  there-  »««*  acquiring  a  new  setUement  under 

in,  and  if  he  shall  continue  to  reside  in  ^^^  V^^  laws.    Ludlow  v.  Landgrove, 

a  town  for  the  term  of  five  years  to-  4^  Vt.  137. 

gether,  aftei  he  Is  twenty -one  years  of        4.  Topsham  v,  Chelsea  (Vt),  13  AtL 

age,  without  receiving  any  support  as  Rep.  861.  « 
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husband*s  settlement,  if  he  has  one;  if  he  has  none,  she  retains  her 
own/  but  the  marriage  must  be  such  as  the  laws  recognize  and 
the  parties  are  competent  to  contract.^  So,  under  a  statute  provid- 
ing that  "when  it  appears  in  a  suit  between  towns  involving  the 
settlement  of  a  pauper  that  the  marriage  was  procured  to  change 
it  by  the  agency  or  collusion  of  the  officers  of  either  town,  or  any 
person  having  charge  of  such  pauper  under  authority  of  either 
town,  the  settlement  is  not  affected  by  such  marriage^'*  the  wife  is 
prevented  from  taking  the  husband's  settlement.  Their  children, 
however,  will  take  his  settlement  instead  of  hers.'  And  a  mar- 
riage unlawful  and  void,  as  where  the  first  husband  was  still  living, 
conveys  no  settlement  to  the  wife,  either  by  derivation  from  the 
second  husband  or  by  dwelling  and  having  her  home  in  his  house.* 
The  husband,  if  he  has  no  settlement,  follows  the  settlement  of  his 
wife.*  If  he  has  a  settlement,  it  continues  to  be  where  the  hus- 
band was  last  settled,  if  he  gains  no  new  settlement,  although 
they  are  abandoned  by  him.*  The  settlement  of  the  husband  is 
gained,  even  though  the  wife  is  living  apart  from  the  husband, 
and  receives  assistance  as  a  pauper  in  another  town  without  her 

1.  North  Bridgewater  v.  East  Bridge-  had  no  claim  upon  O  for  the  support  of 

water,    13  Pick.  (Mass.)  303;  Buffalo  v.  M.      Oxford    v.    Bethany,    15  'Conn. 

Whitcdeer,  15  Pa.  St.  182;  Concord  v.  246. 

Goffstown,  2  N.  H. 263;  i?«/ar/tf  Mad-  S.  Dalton  v.  Bernardston,  9  Mass. 

bury,  17  N.  H.  569;    Exeter  v.   Rich-  201;   Middleborough   v.  Rochester,  12 

mond,  6  R.  1. 149;  Newark  v.  Sutton,  Mass.  363.  See  Johnson  v.  Huntington, 

40   Vt.  261;   Windom  v.  Lebanon,  51  i  Dajr  (Conn.)  212. 

Conn.  319;  Lewiston  v.  N.  Yarmouth,  A  marriage  celebrated  by  a  justice  of 

5  Me.  to;  Guilford  v.  Oxford,  9  Conn,  the  peace,  without  the  consent  of  the 

331;  Monroe  County  t;.  Jackson  Coun-  parties,  is  of  no  validity  to  change  the 

ty,  72  Wis.  449;  Hebron  v,  Colchester,  settlement  of  the  female.    Mount  Holly 

5  Day  (Conn.)  169;  Danbury   v.  New  v.  Andover,  ix  Vt.  226. 

Haven,    5    Conn.  584;   Alexandria  v.  S.  Houlton  v,  Ludlow,  73  Me.   583; 

Kingwood,8  N.  J.  L.  370;  Sherburne  v.  Appleton  v.  Belfast,  67  Me.  579;  Town 

Norwich,  16  Johns.  (N.  Y.)  k86;  Cum-  ofBurnham  v.  Town  of  Corinth  (Me.), 

mington  v,  Bclcherton  (Mass.),  21  N.  10  Atl.  Rep.  454. 

E.  Rep.  435.  Where  the  authorities  of  a  town  in 

Proof  of  marriage,  followed  by  co-  which  a  woman  has  a  settlement  pro- 
habitation,  makes  out  a  prima  facie  cure  her  marriaee  to  a  man  having  a 
case  of  the  settlement  of  a  wife  in  the  settlement  elseiiriiere,  for  the  purpose  of 
place  of  her  husband *s  settlement.  Har-  relieving  the  town  of  her  support,  she 
rison  v.  Lincoln,  48  Me.  205.  does  not  lose  her  settlement,  and  if  the 

Where  the  town  of  B,  to  which  a  por-  town  in  which  her  husband  lives  sup- 
tion  of  the  town  of  O  had  been  annexed,  ports  her  as  a  pauper,  it  may  recover 
a^eed  with  O  to  take  upon  itself,  for  the  amount  expended  from  the  town  of 
support,  L,  a  pauper  of  O,  having  a  her  original  settlement  Minot  v.  Bow- 
settlement  on  the  territory'  transferred,  doin,  75  Me.  205. 

so  long  as  he  should  live  and  need  help,  *      C  Pittston  v.  Wiscasset,  4  Me.  993. 

binding  him  upon  the  town   of  B,  for  A    marriage     if   declared     void  on 

every  liability  to  which  towns  are   sub-  account    of     insanity    at    the  time  of 

ject  on  account  of  paupers,  and  L  af-  marrying,     does     not     confer      upon 

terwards  married  M,  who  needed  sup-  wife   the  settlement  of  her  husband, 

port,   keid^    that,  though  such   agree-  Reading  v,  Ludlow,  43  Vt.  628. 

ment  did  not  change  the  settlement  of  5.  East  Greenwich  v,  Warwick,  4  R. 

L,yetasL*s  settlement  was  in  B,  by  1. 138. 

▼irtuc  of  the  annexation,  and  the  agree-  6.  Spencer  v.  Pleasant,   17  Ohio  St. 

ment  was  not  inconsistent  therewith,  B  31. 
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husband's  knowledge,^  but  the  wife  gains  no.  settlement  during 
the  coverture  where  the  husband  gains  none.* 

2.  Separate  Settlement, — Where  the  husband  has  voluntarily  and 
absolutely  deserted  his  wife  with  the  intention  to  renounce  the 
marital  rights  and  duties,  and  where  he  compels  her  to  leave  and 
continue  separated  from  him,  she  may  gain  a  separate  settlement 
as  if  she  were  unmarried.'  So  a  married  woman,  whose  husband 
has  no  settlement  of  his  own,  may  acquire  a  settlement  in  her  own  , 
right,  by  the  possession  of  property,  as  if  she  were  sole.*  So  a 
married  woman  after  her  husband's  death  may  acquire  a  settle- 
ment by  her  own  act,**  but  the  residence  of  a  woman  during  cov- 
erture and  the  continuance  of  it  after  the  death  of  her  husband 
cannot  be  united  in  determining  the  place  of,  her  settlement* 

A  married  woman,  where  a  husband  has  a  legal  settlement 
within  the  State,  retains  that  settlement  after  divorce  a  vinculo, 
and  is  not  remitted  to  her  maiden  settlement.''  So  it  is  held  that 
a  wife  who  has  been  divorced  a  mensa  et  thoro  on  account  of  the 
cruel  and  barbarous  conduct  of  her  husband,  and  whose  husband 
has  deserted  her  and  moved  out  of  the  State,  can  acquire  a  set- 
tlement in  her  own  right,  entitling  her  to  support  as  a  pauper.^ 

1.   Berkley     v.   Taunton,     19    Pick,  for  the  presumption  that  he^was  dead; 

(Mass.)  480;    Cambridge  v,  Charles-  so  that  the  wife  was  capable  of  acauir- 

town,  13  Mass.  501.  ing  a  new  settlement   for  hertelt  bj 

3.  Jenerson  v,  Litchfield,  x   Me.  196;  dwelling  on  that  day  in  another  town, 
Pittston  V.  Wiscasset,  4  Me.  393.  under  the  act  of  1821,  ch.  122.   Bidde- 

8.  Washington   County  v,  Mahaska  ford  v.  Saco,  7  Me.  270. 

County,    47    Iowa  57;   Burlington    v.  6.  Richmond  v.  Lisbon,  15  Me.  434; 

Swanville,  64  Me.  78.  Thomaston  v.   St.  George,  17  Me.  117. 

Compare  Augusta   v,   Kingfield,  36  7.  Dalton  v,   Bernardston,  9  Mass. 

Me.  239.  20X ;  Royalton  r.  West  Fairlee,  11  Vt. 

4.  Andover  v.  Merrimack  County,  37  438;   Ossipee   v.  Carroll  Countj  (N. 
N.  H.  A37.  ^  H.),  17  Atl.  Rep.  1058. 

A  wife  who  has  separated  from  her  ^  Where  a  pauper  has  been  divorced 
husband  because  of  his  intemperate  from  her  husband,  her  settlement  U  in 
habits,  and  his  failure  to  support  her  the  district  in  which  her  husband  re- 
and  her  children,  can  gain  a  settlement  sided  at  the  time  of  the  divorce.  Lake 
distinct  from  that  of  her  husband,  by  District  Overseers  v.  South  Canaan 
leasing  real  estate  and  living  upon  it.  Overseers,  87  Pa.  St  10. 
by  virtue  of  Pennsylvania  act  of  May  4,  A,  an  inhabitant  of  O,  married  a 
1855,  4  2,  giving  to  such  a  woman  the  woman  who  had  her  settlement  in  G. 
rights  of  a  femme  sole  trader;  which  Upon  ascertaining,  soon  after,  thatshe 
settlement  so  gained,  can  be  communi-  had  been  begotten  with  child  previous 
cated  to  her  children  who  live  with  her,  to  his  marriage,  he  prayed  the  legis- 
by  virtue  of  section  3  of  said  act,  mak-  lature  for  a  divorce,  which  was  granted, 
ing  the  relation  between  such  a  woman  In  an  action  by  G  against  O,  for  the 
and  her  children  the  same  as  that  be-  maintenance  of  the  woman  subsequent 
tween  father  and  child.  Overseers  of  to  the  divorce — keld^  that  the  mar- 
Parker  City  V.  Overseers  of  Du  Bois  riage  was  originally  valid,  and  was  not 
Borough  ( Pa.),  9  Atl.  Rep.  457.  avoided  ab  initio  by  the  act  of  divorce; 

5.  Nfiffiin  t;.  Elizabeth,  x8' Pa.  St.  17.  and  that  the  woman,  therefore,  took 
Where  a  husband  had  been  absent  at  the  settlement  of  her  husband  in  0, 

sea  more  than  sixteen  years  prior  to  and  communicated  such  settlement  to 
March   ax,   1821,  without  having  been  her  illegitimate  child.  Guilford  v.  Ox- 
heard  from,  except  a  rumor  that  he  was  ford,  9  Conn.  321. 
impressed  on  4>oard  a  British  vessel  of  8.  Overseers    of    Williamsport    v* 
war,  this  was  held  to  afford  legal  ground  Overseers  of  Eldred,  84  Pa.  St  429. 
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d.  Aliens. — In  Vermont  it  is  held  that  an  alien  bom  takes  no 
right  to  a  settlement  by  derivation,  whether  he  comes  to  this 
country  during  or  subsequent  to  his  minority,  and  whether  his 
parents  return  with  him  or  not.*  But  under  some  statutes  a  for- 
eigner may  gain  a  settlement  by  commorancy.*  See  Aliens,  vol. 
I,  p.  464. 

6.  Changes  in  Towni. — Where  the  territory  of  which  a  new  town 
is  composed  was,  before  the  incorporation  an  unincorporated 
place,  incorporation  ipso  facto  gives  every  one  inhabited  there  a 
legal  settlement.'  Where  part  of  a  town  is  set  off  and  incorpo- 
rated into  a  new  town,  paupers  are  chargeable  to  the  town  or  that 
part  of  the  town  in  which  their  settlements  are  at  the  time  of 
incorporation.^     If  a  pauper  has  a  settlement  in  the  old  town 

1.  Elmore  v.  Calais,  33  Vt.  468.  gain  a  settlement  in  the  town  by  the 
S.  Somers  r.  Barkhamstead,  i   Root  act    of    incorporation.     Salisbuiy    v, 
(Conn.)  398'/  Commonwealth  v,  Sud-  Orange,  5  N.  H.  348. 
burv,  106  Mass.  268.  In  the  act  incorporating  a  portion 
where  an  alien  enlisted,  in  1775,  as  of  an  old  town  into  a  new  one,  it  was 
a  soldier  in  the   revolutionary   army,  provided,  that  those,  who  should  after- 
/ind  served  the  United  States,  as  a  sol-  wards  become  chargeable  to  the  town 
dier  in  thararmy,  during  that  war,  as  as  paupers,  should   be  considered  as 
one  of  the   quota  of  the   town  of   P  belonging  to  that  town,  **on  the  terri- 
— held^   that    such    soldier,  by  virtue  tory  of  which  they  had   their  settle- 
of  the  act  of  February,  1781,  acquired  ment  at  the  time  of  the  passing  of  this 
a  settlement  in  the  town  of  P,  and,  con-  act,  and  shall  in  the  future  be  charge- 
sequently,  a  capacity  to   gain  a  settle-  able  to  that  town  only ;"  a  pauper  had 
ment  in  any  other  town  by  commor-  gained  a  settlement  in  the  old  town  at 
ancy.  *  Griswold  r.   N.    Stonington,  5  its  incorporation,   by  residing  therein/ 
Conn.    367.      See      Cummington     v,  on  that  part  of  it  made  into  the  new 
Springfield,    2     Pick.     (Mass.)     394;  town,  but  when  the  new  town  was  in- 
Phipps'  Case,  2  Pick.  (Mass.)  394.  corpo rated,  had  removed  into  a  differ- 
In  Connecticut^  under  the  actot  1865,  ent  part  of  the  old  town,  and  there  re- 
as  modified  by  the  acts  of  1878  and  maineduntilthis  territory  was  incorpo- 
1879,  a  man   who  was   naturalized  in  rated  into  a  third  town ;  the  pauper, 
1877  and  remained  thereafter  continu-  who  had  never  gained  any  settlement 
ousiy  in  a  certain  town  for  more  than  unless  hy  these  acts  of  incorporation, 
four  years,  gained   a  settlement  as  a  was  held  to  have  a  settlement  in  the 
citizen.    Guilford  v.  New   Haven,   56  second  town,  under  the  special  provi- 
Conn.  465.  sion    in     the     act    of    incorporation. 
In  Neiu  Jersey^  in  order  to  gain  a  Bloomfield  v.  Skowhegan,  16  Me.  58. 
settlement,  the  foreigner  must  come  4.  Mount  Desert  v,  Seaville,  20  Me, 
directly  from  Europe   into   the  State.  341;  Kirkland  r.  Bradford,  33  Me.  ^8o; 


Stillwater  v.  Green, 9  N.  j.  L.  59;  New  Yarmouth  r.  North  Yarmouth,  44  Me. 

Barbadoes  v,  Patterson,  27   N.  J.  L.  552;   Clinton  v.   Benton,  49  Me.  550. 

544.  New   Chester  v,  Bristol,  3  N.  H.  71 ; 

In  Massachusetts^  by  the  St.  of  1871,  Brain  tree  v.  Boylston,  24  Pick.  (Mass.) 

ch.  379,  amending  the  St.  of  1868,  ch.  164;  Salem  v.  Ipswich,  10  Cush.( Mass.) 

328,  an  alien  may  acquire  a  settlement  517;    Ashland    County     v.     Richland 

by  residence.  Endicott  r.  Hopkington,  County,  7  Ohio  St.  65;  St.  George  v. 

125  Mass.  522.                .  Deer  Isle,  3  Me.  3x0. 

8.  Bath   V.  Bowdoin,  4  Mass.  452;  Compare  Westborough  v.  Franklin, 

Sutton  V,  Orange,  6  Met.  (Mass.)  464;  x^  Mass.  254;  Sutton  v.  Dana,  4  Pick. 

Buckfield   v,   Gorham,  6    Mass.  445;  (Mass.)  117. 

Walpole  v.  Hopkington,  4  Pick.  (Mass.)  Under  the  special   act  of  18^2,    by 

357 1  Berlin  v«  Gorham,  34  N.  H.  266.  which  the  town  of  Minot  was  dividea. 

At  the  common  law,  when  a  place  and  the  new  town  of  Auburn  Incorpo- 

Ib  incorporated  as  a  town  all  the  in-  rated,  a    person    whose    settlement  in 

habitants  of  such  place  at  the  time,  Minot  had  been  gained  by  residence  in 
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and  actually  dwells  and  has  his  home  in  the  territory  included 
in  the  new  town,  when  the  act  dividing  the  old  town  and  in- 
corporating the  new  town  takes  effect,  it  gives  the  pauper  a 
settlement  in  the  new  town.* 

The  setting  off  of  a  part  of  a  town  and  annexing  it  to  another, 
has  the  same  effect  as  the  incorporation  of  a  new  town,  as  regards 
the  legal  settlement  of  persons  resident  on  the  territory  annexed* 
So  where  a  part  of  an  existing  town  is  by  special  statute  annexed 
to  another  existing  town,  the  inhabitants  living  upon  the  part  de- 
tached will  acquire  a  settlement  in  the  town  to  which  they  may 
be  annexed.*  But  an  actual  dwelling,  or  having  a  home,  on  the 
part  annexed,  is  necessary   to   effect  a  change  of  settlement.^ 

that  part  of  it  incorporated  as  a  new  formed    from    two '  or   more,  depends 

town,  has  his  settlement  in  Auburn,  if  upon   the  fact  of  an  actual  home,  aad 

he  has  not  gained  a  settlement  else-  not  upon  a  temporary  residence  within 

where.     Winthrop  v.  Auburn,  31  Me.  its  limits  at  the  time  of  its  incorpora- 

465.  tion.     Brewer  v,  Eddington,  42    Me. 

Where  a  new  town  was  created  of  541. 
parts  of  several  towns,  and  it  was  A  person  who  has  died  prior  to  the 
provided  that  the  new  town  should  division  of  a  town,  a  part  of  which  ii 
support  all  such  persons  as  before  had  incorporated  into  a  new  town,  cannot 
been,  then  were,  or  thereafter  might  be,  be  considered  as  ^'absent  at  the  time" 
inhabitants  of  those  parts  of  the  former  of  the  division,  within  Me.  Rev.  St^  ch. 
towns  then  incorporated  into  such  new  24,  §  i,  cl.  4;  neither  can  he  be  con- 
town,  and  were  or  might  become  sidered  as  having  his  **home  in  the  new 
chargeable,  and  who  had  not  a  settle-  town"  within  the  last  clause  in  that 
m^nt  elsewhere — ^it  was  holden  that  section.  Rockland  v.  Morrill,  71  Me. 
the  new  town  was  not  chargeable  with  455. 

the    support    of   paupers    who,   at  the  S.  Replej  v,  Levant,   4a    Me.  308; 

time  of  the  Incorporation,  were    sup-  Hallowell  v,  powdoinham,  i  Me.  129. 

ported  by  one  of  the  old  towns  upon  8.  Great  Barrington  v.  Lancaster,  14 

the  territory  forming  part  of  the  new  Mass.  253;  Groton  y,  Shirlev,  7  Mass. 

town,  but   whose   settlement  was   de-  156;  Fitchburfir  v.  Westminster,  i  Pick, 

rived  from  owning  and  occupying  real  (Mass.)    144;  Inhabitants   of  Dana  v. 

estate  in  another  part  of  the  old  town.  Inhabitants     of   Hardwick,    to    Met 

Southbridge    v.    Charlton,    15    Mass.  (Mass.)   208;    Bethany   v.  Oxford,  15 

248.  Conn.  ?;5o;  Hav  River  v,  Sherman,  60 

1.  Frankfort  v,  Winterport,   ex   Me.  Wis.  54;  Overseers  etc.  of  Bethlehem 

445;   North   Andover  v,  Groveland,   i  v.  Overseers  etc  of  Alexandria,  3a  N. 

Allen  (Mass.)  7s;  Eddington  v.  Brewer,  J.  L.  66;  La  Crosse  v.  Melrose,  22  Wis. 

41   Me.  462;   Williamsburg  v.  Jackson,  459;   Hopewell  r.  Independence,  12  Ft. 

II  Ohio  37;  Overseers  of  Franklin  Tp.  St.  92;  Eddington   v.  Brewer,  41  Me. 

V.  Overseers  of  Clinton  Tp.,  51  N.  J.  L.  462. 

93*  4.  Southbridge  v.  Charlton,  15  Mass. 

Where  a  part  of  one  town  has  been  248;  Fitchburg  v.  Westminster,  i  Pick, 

annexed  to  another,  a  pauper  residing  (Mass.)  146;  New   Portland  r.  Rum* 

on  the  part  annexed  with  one  who  had  ford,  13  Me.  299;  New  Portland  v.  New 

contracted  with  the  town   to   support  Vineyard,  16   Me.  69;  Starks  r.  New 

him,   but  whose  residence   had,    prior  Sharon,   39   Me.  368;    Wilmington  r. 

thereto,  been  in  a  part  not  annexed,  is  Somerest,   3s  Vt.   332;    Woodstock  v. 

not  thereby  transferred  to  the  town  to  Bethel,  66  Me.   569;  Beetham  v.  Lin- 

which  the   annexation   is   made — such  coin,    16   Me.    137;    Franklin  Twp.  v. 

residence  being  merely  temporary,  and  Clinton  Twp.,  51  N.J.  L.  93. 

not    established    in    that    part  of   the  Where  a  man  having  a  family  had 

town   to    which    it    is.     Smithfield    v.  resided  with  them  more  than  six  v^a". 

Belgrade,  19  Me.  387.  in  the  territory  annexed,  and  had  there- 

By  Maine  Rev.  Stat.  i84i,ch.  32,  §1,  by  acquired  a  settlement  thereon,  but,  a 

the  question  of  settlement  in  a  new  town,  few  months  before  the  time  of  anneza- 
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,  Where  a  town  has  been  divided,  each  part  becomes  liable  to 
support  such  paupers  as  may  have  gained  a  settlement  in  that 
part,  provided  the  legislature  on  division  has  not  prescribed  a  dif- 
ferent rule,  and  that  question  as  to  settlement  of  paupers  must 
be  determined  as  if  the  two  towns  had  always  been  as  they  are 
after  being  divided,  except  so  far  as  the  legislature  may  have 
otherwise  provided.^  So  where  an  old  town  is  divided  into  two 
new  towns,  tHose  who  have  settlements  in  the  old  town  will  be- 
come settled  in  the  towns  respectively  where  they  may  reside  at 
the  time  of  the  incorporation.* 

A  settlement  is  gained  by  residence  within  the  jurisdictional 
limits  of  a  town,  although  without  its  charter  boundaries.'  But 
if  a  pauper  has  resided  for  a  sufficient  time  to  gain  a  settlement 
upon  one  of  a  tier  of  lots  lying  between  two  towns,  and  over 
which  each  town  has  claimed  and  exercised  jurisdiction,  no  jiA-is- 
dictional  line  having  ever  been  established  or  acquiesced  in  be- 
tween them,  his  settlement  will  be  deemed  to  be  in  that  town 
within  the  charter  limits  of  which  the  tier  of  lots  actually  lies.^ 

6.  How  Bettlement  Prevented — a.  Generally. — The  warning  of 
a  person  in  conformity  with  the  statute,  prevents  the  person 
warned  from  gaining  a  settlement,  and  all  others  who  derive  their 

tion,  his  wife  being^dead,  and  his  familj  having  a  legal  settlement  in   the  town 

broken  up,  he  went  to  reside  at   the  divided,  followed  their  former  dwelling 

almshouse  in   another  portion   of  the  places;  if  those  were  dissevered  ittid  an- 

town,  and  was  there  » supported  by  the  nexed  to  another  town,  their  settlement 

town  at  the  time  of  annexation — held^  was   thereby  transferred  to  that  other 

that  this  change  of  his  local  habitation  town.  Barnstead  v.  Alton,  33  N.  H.  345. 

did  not  prevent  a  transfer  of  his  settle-  %.  Westport  v.  Dartmouth,  10  Mass. 

ment,  with  the  territory,  from  the  one  341 ;   Eastbridgewater   v,  Bridgewater, 

town  to  the  other.     Bethany  v. Oxford,  3  Pick.  (Mass.)  573;  Princeton  v.  West 

15  Conn.  550.  Boylston,  15  Mass.  357;  West  Spring- 
1.  Townof  Haddam  v.  Town  of  East  field  v.  Granville,  4  Mass.  486. 

Lynne,  54  Conn.  34;  Bethany  v.  Oxford,  8.  Corinth  v.  Newbury,  13  Vt.  496. 

i^Conn.  5so;  Waterbury  v.  Bethany,  If  a  town  exercise  actual  and  exclu- 

16  Conn.  434.                                           '  *^^c  jurisdiction  over    land,   the    resi- 
An  act  severing  a  town  does  not  give  dents  thereon  will  gain  a  settlement  in 

a  settlement  to  one  as   a  pauper  who  that  town,  notwithstanding  the  land  is 

had  not  one  before.  Gilford  TT.  Oilman-  not   within  its    chartered   limits;    and 

ton,  30  N.  H.  456.     West  Springfield  V.  evidence   that^  the  town   has   for  more 

Granville,  4  Mass.  486.  See  Strafford  v.  than  seven  years  levied  and  collected 

StrafTord,  43  N.  H.  606.  taxes  of  a  resident    upon   such    land, 

Ifa  person  having  a  legal  settlement  caused  his  children  to  be  returned  as 

is   removed   from   the   town  when  the  belonging  to  one  of  its  school  districte, 

division  is  made  he  will  acquire  a  settle-  and   allowed   him  to  vole  at  its   town 

ment  in   that  town   in  which  his  last  meetings,  is   competent  to   show   that 

dwelling  place   in   the  original    town  such  jurisdiction  has  been  exercised  as 

happened  to  fall,  upon  such  division,  will  give  him  a  settlement  in  that  town; 

Lexington    v,    Burlington,     19     Pick,  and  nipon  such  evidence,  if  there  is  no 

(Mass.)  436;  Sutton  V.  Dana,   4   Pick,  rebutting  testimony,  the  court  will  be 

(Mass.)  117;  Hanson  V.   Pembroke,  16  justified   in   instructing   the   jury  that 

Pick.  (Mass.)   167;  Windham   v.  Port-  the  person,  who  had  thus  been  treated 

land,  4  Mass.  384.  by   the  town,  had  a  legal   settlement 

By  the  act  of  Dec.  16, 1838,  upon  any  therein.    Reading  v.  Weathersfield,  30 

division  of  a  town,  the  settlement  of  Vt.  504. 

persons  then    resident  elsewhere,   but  4.  Landgrov«  v.  Peru,  16  Vt  43a. 
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settlement  from  him.^  If  he  leaves  the  place  and  returns  after  an 
absence  sufH^iently  long  to  acquire  a  settlement  elsewhere,  a  new 
warning  is  necessary  to  prevent  a  settlement.* 

Where  the  statute  requires  the  service  of  a  warrant  on  the 
person  in  order  to  prevent  him  from  gaining  a  settlement  in  a 
township  by  length  of  residence  and  that  such  warrant  and  return 
be  recorded  with  the  clerk  of  the  township/ the  statute  be  strictly 
complied  with,  and  a  failure  to  record  the  same  is  fatal.' 

Furnishing  aid  to  a  pauper  in  need  of  relief  will  prevent  him 
from   gaining  a  settlement,^    and   under    some    statutes  it  is 

1.  Northwood  f'.  Durham,  2  N.  H.  invalid,  if  the  officer's  return  thereon  it 

d^a.     See  Chelsea  v.  Maiden,  4  Mass.  not  recorded  bj  the  town-clerk  within  1 

i^i;  Wheelock  v,  Lundon,  6  Vt.  524;  ^ear  from   the  commencement  of  the 

(jilford  V,  Epping,  12  N.  H.  498;  Exe-  pauper's   residence;   and  a  subsequent 

ter  V.  Stratham,  2  N.  H.  102;  jaffrey  v.  amendment  of  the  record  is  not  allow- 

Mount  Vernon,  8  N.  H.  436;  Hard  wick  able.    And  it  must  appear  that  the  offi- 

V.  Raynham,  14  Mass.  363;  Reading  v.  cer  served  the  warning  on  the  person 

Rockingham,  2   Aik.  (Vt.)   272;  Wil-  named,  or  left  at  his  usual  abode  a  copj, 

Uamsburg  V.Jackson,  II  Ohio  37;  Shir-  with  his  return   thereon.    New  Hiven 

ley  V,  Watertown,  3  Mass.  322.  v.  Vergennes,  3   VL  8<>.      Reading  v. 

Compare  Salem  v,  Andover,  3  Mass.  Weathersfield,  3  Vt.  349;  MoUht  Hollj 

436;  Springfield  v.  Wilbraham,  4  Mass.  v.  Pan  ton,  Brayt.  (Vt)  182. 

493.  A  warning,  under  the  act  of  iSox,  is 

In  Wajne  v.  Stock,  3  Ohio  71  it  is  not  vitiated  by  omission  of  the  wordi 

keld\haX  a  person  gains  a  legal  settle-  **of  this  precept  with,**  in  the  directioa 

ment  in  a  township,  though  warned  on  "hereof  fail  not,"  etc.    It  is  sufficient  to 

first  settlement  to  depart,  if  the  warn-  serve  a  warning  against  man  and  wife, 

ing  is  not  repeated  every  year.  on  the  man.    If  service  is  made  on  one 

A  warning  of  a  pauper  and  his  fam-  of  the  name  and  town  mentioned  in  tite 

ily,  without  naminff  the  latter,  is  suf-  warning,  it  is  prima  fttcie  sufficient,  in 

ficient  to  prevent  the  settlement  of  his  default  of  evidence  ofanother  person  of 

wife  and  infant.  Shirley  v.  Watertown,  the  same  name  in  the   town.    Dam- 

3    Mass.    J22;    Somerset  v,    Dighton,  merstown  v^amaica,  5  Vt.  399. 

12  Mass.  383.  Betun. — ^The  following  return  on  a 

Warning -out    process    against    hus-  warning-out  process,  '*Aug,  22d,  1806. 

band  and  wife,  if  sufficiently  served  on  I  then  served  this  precept,  by  leaving  s 

the  husband,  prevents  the  wife's  gaining  true  and  attested  copy  of  the  same,  and 

a  settlement.    Bamet  v.  Concord,  4  Vt.  return,  with  the  within-named  N  W,  ss 

564.  the  law  directs,"  was  held  to  be  suffi- 

Under  the  act  of  1801,  a  woman  liv-  cient.  Fairlee  v,  Corinth,  9  Vt.  265. 
Ing  with  a  man  as  his  wife,  under  a  The  warning  out  of  a  pauper  is  insuf- 
void  marriage,  was  not  included  in  a  ficient,  if  the  return  admits  of  any  doubt 
warning  of  the  man  and  his  family;  she  as  to  the  strict  regularity  of  the  service, 
might  gain  a  settlement  oy  residence.  Townsend  v,  Athens,  i  Vt.  284;  Marsh- 
Manchester  V.  Springfield,  15  Vt.  385.  field  v.  Monpelier,  4  Vt.  284;  Barre  v. 

A  warning  to  persons  to  depart  from  Morristown,  4  Vt.  574. 

a  town,  to  prevent  their  gaining  a  set-  BnrAen  of  Proof— The  ^mrj  of  proving 

tlement,  is  void,  unless  the  time  of  their  the  warning  out  of  an   inhabitant  of  t 

abode  in  the  town  appears  either  in  the  town,  under  the  settlement  act  of  i8oi» 

warrant  itself,  or  in  the  f  etum  of  the  of-  falls  upon  the  party  claiming  the  bene- 

ficer  who  served  it.     Loudon  v.  Deer-  fit    of  such    proceeding.     Fajrston  v, 

ing,  I  N.  H.  13;  Jaffrey  v.  Mount  Ver-  Richmond,  2^  Vt.  446;  Pawletv.  Sand- 

non,  8  N.  H.436;  Hamilton  v.  Ipswich,  gate,  17  Vt.  619. 

10  Mass.  506;  Sutton   v,  Uzbridge,  2  8.  Chelsea  v.   Maiden,  4  Msss.  13X; 

Pick.  (Mass.)   436;   Middleborough  v.  Ira  v.  Clarendon,  Brayt.  (Vt)  180. 

Plympton,  19  Pick.  (Mass.)  480;  Mere-  8.  Olive  v.  Manchester,  8  Ohio  113* 

dith  V.  Exeter,  8  N.  H.  136;  Coventry  4.  Worcester    v.  Auburn,  4  Allen 

t;.  Boscawen,  9  N.  H.  227.  (Mass.)   574;   Oakham  v.  Sutton,   13 

Proceedings  for  warning  a  pauper  are  Met.   (Mass.)  192;  Fayette  Count/ v. 
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sufficient  to  prevent  a  person's  gaining  a  settlement  by  residence, 
if  he  is  in  need  of  immediate  relief,  which  is  furnished  by  the 
town  and  accepted,  although  the  pauper  does  not  apply  for  the 
relief.* 

Neither  a  father  nor  mother  can  gain  a  settlement  in  a  town  by 

residence  and  payment  of  taxes  while  their  unemancipated  son  is 

supported  by  another  town  as  a  pauper  in  the  family  at  their 
request.^    So  the  reception  of  pauper  supplies  by  a  man's  wife, 

Bremer  Cottntj,  56  Iowa  516;  Augusta  1.  Corrinna  v.  Exeter,  13  Me.  321. 

r.  Mercer  (Me.),  13  Atl.  Rep.  401.  See  See  Canaan   r.   Bloomfield,  3  Me.  172. 

Gleason  v,  Boston   (Mass.),  10   N.  E.  Compare  Veazie  7'.  Chester,  53  Me.  29. 

Rep.  476.  Aid  furnished  a  pauper  by  the  town 

A  settlement  cannot  be  gained  bj  in  which  he  resides,  but  not  at  his  re- 
residence  and  payment  of  taxes  while  quest  in  eood  faith,  the  ^id  being  re- 
a  person  is  being  supported  as  a  pau-  quired,  will  have  the  same  effect  upon 
per  by  another  town.  Croydon  v,  a  Question  of  settlement  as  though  fur- 
SttUivan,  47  N.  H.  179;  West  Newbury  nisned  upon  application  by  the  pauper 
v\  Bradford,  3  Met  (Mass.)  438.  or^at  his  request.     Weston  v,  Walling- 

So  a  person  does  not  acquire  a  settle-  ford,  52  Vt.  630. 
ment  in  a  town  under  Massachusetts  Rev.  St.  Me,  1883,  ch.  24,  f  1,  entitles 
Rev.  Stat,  ch.  45,  ^  i,  cl.4,  by  having  an  any  one  to  a  settlement,  atler  residence 
estate  of  inheritance  or  freehold  in  the  of  five  years  without  receiving  supplies 
town,  and  living  on  the  same  three  years  as  a  pauper.  Under  act  1875  (Laws  Me. 
successively,  iihe  receive  support  as  a  1875,  ch.  21 ),  a  soldier  dependent  In  con- 
pauper  during  those  three  years,  from  sequence  of  injuries  sustained  during 
the  town  in  which  he  had  his  settle-  the  war  shall  not  be  considered  a 
ment  Oakham  v.  Sutton,  13  Met  pauper.  Held^  that  supplies  to  a  sol- 
(Mass.)  192.  dier,  to  prevent  him   from  gaining  a 

A  pauper,  while  supported  as  such,,  new  settlement,  must  be  given  to  re- 
has    no    **home     or     dwelling-place"  Heve  distress  not  occasioned  by  injuries 
within  the  meaning  of  the  statute  of  sustained    in    the    war.      Augusta    v, 
Vermont.    Wilmington   v.    Somerset,  Mercer  (Me.),  13  Atl.  Rep.  401. 
35  Vt.  232.  >.  Croydon  v.  Sullivan,  4  N.  H.  179; 

In  order  to  have  received  supplies  Glenburn  v.  Naples,  69  Me.  68;  Inhab- 

as  a  pauper,  constructively,  so  as  to  itants    of  Taunton    v.   Inhabitants  of 

prevent  the  operation    of   the    act   of  Middlcborough,  x2Met  (Mass.)  35.  See 

1821,  ch.  122,  they  must  have  been  fur-  Norwich  v.   Saybrook.   5    Conn.   384; 

nished  to  one  under  the  care  and  pro-  Standish  v. Windham,  ro  Me.  97;  Clin- 

tection  of  him  whose  settlement  is  in  ton  v.  York,  26  Me.  167. 

question,  and  for  whose  support  he  is  Where  certain   advancements    were 

by    law    responsible.      Hallowell     v.  made  by  the  selectmen  of  a   town  to  a 

Saco,  5  Me.  143.  female  pauper,  to  aid  her  in  a  prosecu- 

One's  receiving  aid,  while  a  pris-  tion  for  the  maintenance  of  a  bastard 
oner,  from  the  town  where  the  prison  child,  and  for  her  personal  relief,  which 
is  situated,  on  a  previous  pledge  of  suf-  were  afterwards  reimbursed  to  the 
ficient  personal  property  to  secure  a  town  from  money  paid  by  the  puta- 
remuneration,  does  not  prevent  his  tive  father  of  the  child  on  a  settlement,  it 
gaining  a  settlement  by  seven  years'  was  held  that  such  advancement  had  no 
residence  in  the  town  from  which  he  effect  to  prevent  her  from  gaining  a  set- 
is  removed  to  the  prison.  Montpelier  tlement  in  another  town  by  residence. 
V.  Calais,  5  Vt.  C71..  Lebanon  v.  Hebron,  6  Conn.  4c. 

If  a  town  renders  fiid  to  a  person  in  Compare  Raymond  v.  Harrison,  ix 
discharge  of  a  duty  that  it  has  as-  Me.190;  Gleason  t;.Boston,  x^  Mass.  25. 
sumed  by  way  of  contract,  and  not  in  So  when  a  father  has  deliberately 
discharge  of  a  duty  imposed  by  statute,  abandoned  his  minor  daughter,  has  re- 
such  aid  will  not  prevent  the  person  nounced  all  obligation  to  her,  and  has 
from  acquiring  a  settlement  in  the  destroyed  all  parental  and  filial  rela- 
town.  Town  of  Cavendish  v.  Town  of  tions  between  them,  it  constitutes  such 
Mt.  Holly,  48  Vt  525.  an  emancipation  of  the  child  that  pau- 
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when  he  knows  of  her  necessities  and  fails  to  relieve  them,  will 
interrupt  the  process  of  his  gaining  a  settlement,*  and  in  order  to 
prevent  a  pauper  from  gaining  a  settlement  by  furnishing  supplies 
it  is  not  necessary  that  notice  be  given  to  the  town  of  his  settle- 
ment of  the  furnishing  of  such  supplies.^ 

Supplies  are  considered  as  furnished  to  a  man  as  a  pauperwhen 
furnished  either  to  himself  personally  of  to  some  of  his  family, 
who  reside  under  his  immediate  care  and  protection.'  So  supplies 
furnished  to  a  family  by  the  overseers  of  the  poor  will  be  consid- 
ered as  furnished  to  all  the  members  thereof,  including  those  of 
full  age  and  not  subject  to  the  control  of  any  other  member  of  it* 
So  if  a  town  furnish  one  of  its  paupers  a  house  in  which  to  live 
and  land  on  which  to  work,  the  house  and  land  may  be  regarded 
as  pauper  supplies,  and  prevent  the  pauper  from  acquiring  a  set- 
tlement by  residence  as  long  as  he  occupies  them.*  But  aid  fur- 
nished and  accepted  as  a  mere  act  of  neighborly  kindness, 
although  afterwards  voluntarily  paid  for  by  the  town,  does  not 
constitute  "supplies"  within  the  pauper  act.® 

7,  How  LoBt— « .  Generally^ — A  settlement  remains  where  es- 
tablished until  one  is  acquired  in  some  other  town,^  and  when 
once  acquired  it  is  presumed  to  continue  until  a  subsequent  change 

per  supplies  furnished   her,  even  with  1.  Lewiston  v.  Harrison,  69  Me.  504; 

the  father's  knowledge,  cannot  be  con-  Charlestown    v,   Groveland,   xS'Gra/ 

«idered  as  supplies  indirectly  furnished  (Mass.)  15;  Woodward  v.  Worccf ter,  15 

to  him,  and  will  not  prevent  his  gaining  Gray  (Mass.)  19. 

a  settlement  in  another  town  to  which  g.  Corinna  v.  Exeter,  13  Mc.  321. 

he  had  removed.    Town  of  Liberty  v.  .    ^                   »     1.^  ,  j        w    ,*< 

Town  of  Palermo,  79  Me.  473.  o  ^T"  ,'''   ^l^^}?^^  ^  ^'^  T. 

Supplies  furnished  by  a^  town  to  a        Supplies   furnished  to  a  woman  as  a 

minor  child,  without  the  knowledge  or    P^^^     l  """r  j^^  ^^^^}^^  ^^^^' 
consent  of  the  father,  while  the  ftther    h"fban<i,  she   living  ap«irt  from  him 

is  of  abiUty  to  support  the  child,  will  "!?,^**"FPV*lIf''*'''^^,^^  )^l!iX 

not  prevent  the  father  from  gaining  a  Pf^f'  ^^^"1  ^^k   °'*'??i^"*^  "^  f  l  RW 

settlement  by  five  years'  residence,  Sn.  5^'^"'  ^^i  "^' *  ^-     I>«^mo°^  ^- »^**- 

der  the   Maine  Rev.  Stat.,  ch.  32.  «   1,  ^^^""^^^  3  Me.  205. 

8ubd.  6.  Bangor  t;.  Readfield,  33  Me.  60.  *•  Corinth  r.  Lincoln,  34  Mc.  31a 

The  families  of  absent  soldiers,  in  the  6.  Lee    v,  Wrim,  75   Me.  465.  See 

service  of   the   United    States,    when  Wiscassett  v.  Waldoborough,  3  Me. 

standing  in  need  of  assistance,  do  not  in-  388. 

cur  the   disabiliUes  of   pauperism   by  e.  Hampden  v.  Bangor,  68  Mc3^. 

receiving  supplies  from  the    cities  or  -    ci**-.  1-      -^ir     —       ^    o^-  m 

town.  wW  .uch  .oldJer,  resided  at  the  „',•  |'""^  Y'^Z^^'  ^  ^h7m  M 

time  of    their  enlUtment.    Veazie  v.  ^O  Pr.  367;  Payne  ^-  D'«''«%^ 

China,  so  Me.  5.8;  Milford  v.  Orono,  "»•  "S;  See  Crane  v.  Antrim,  1  Ohio 

--*  xmL    *«^.   A  »«^  «.    QmUK    e*  TWf  J  St.  430 :  Mansfield  v,  Grandv,  i  ^^^ 

50  Me.  539;  Ames  v.   Smith,  51  Mc.  ^^^^^^^  ^^^,  Norwich  r,,  Windham,! 

Thesupportofamotherbyherdaugh.  ?^!j^^^rc'l;Ln^'in^^^^^  "'  ^ 

ter  is  not  supporting  a  poor^^person  a1  a  ^^^^  '^  ^T*  ^-  o     w  M«. 

pauper,  within  the  meaning  of  the  Rev.  ^   Compare  Wilbraham  v,  SturbrMge. 

St.  Wis.,  §1500,  subd.  4,  providing  that  6  Cush.  (Mass.)  6x. 
no  person  shall  gain  a  residence  in  a .       A  legal  settlement  in  one  place  cas- 

town  by  being  supported   therein  as  a  not  be  lost  without  acquiring  a  new 

pauper.      Monroe  County  v.  Jackson  one  in  another  place.  raillipav.Kinir 

County  (Wi»,)»  4©  N.  W.  Rep.  224.  field,  19  Me.  375. 
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is  shown.'  So  a  settlement  is  lost  by  gaining  one  elsewhere.*  A 
settlement  is  not  lost  or  gained  by  changing  the  domicile  from 
one  place  to  another  in  the  same  town.* 

,  b.  Change  of  Settlement. — Absence  for  sufficient  length  of 
time  with  an  intention  of  never  returning,  will  change  a  settle- 
ment *  but  the  residence  of  a  pauper  with  a  person  who  supports 
him  under  a  contract  with  the  town,  his  settlement  being  but 
temporary,  has  no  effect  to  change  the  settlement  of  the  pauper.* 
So  an  agreement  to  support  stepchildren  does  not  change  the 
'legal  settlement  of  the  children,  although  they  become  a  member 
of  the  family  of  the  stepfather ;®  nor  can  the  legal  settlement  of 
a  pauper  be  changed  by  the  acts  or  admissions  of  the  overseers 
of  the  poor  of  the  town.^  So  no  agreement  between  towns  will 
change  the  settlement  of  the  inhabitants.® 

VL  Bexoval — 1.  Generally. — ^When  an  application  is  made  to 
the  overseers  of  the  poor  for  relief  by  or  for  any  person  under 
their  charge,  certain  proceedings  are  directed  by  statute  for  de- 
termining his  settlement.  Justices  of  the  peace  are  generally 
empowered  to  adjudicate  and  determine  the  legal  settlements  of 
persons  asking  for  relief,  and  they  may  summon  the  pauper  and 
other  witnesses,  or  compel  the  appearance  of  the  former  by  war- 
rant, in  order  that  he  may  be  examined  and  his  objections  given 
to  such  removal.*  And  if  his  settlement  is  found  to  be  within 
the  county  or  township  over  which  the  overseers  have  jurisdiction, 
an  order  can  be  made  for  relieving  the  person.  If  such  settle- 
ment is  found  to  be  in  some  other  county  or  township,  an  appro- 
priate order  of  removal  may  be  directed.'® 

1.  Chicopee    v.  Whately,   6    Allen  Atl.  Rep.  446;  Maiden  v.  Melrose,  125 

(Mass.)  508.  See  Sterling  r.  Plainfield,  Mass.  30^. 

4  Conn.  114;  Newfane   v.    Dummer-  4.  Burlington  r.  Swanville,  64  Me. 

ston,  34  Vt  184.  78.     See  supra^  this  title,  By   Time  of 

a.  Bethelem  r.  Roxbury,  ao   Conn.  Residence, 

398;  Chelsea  v.  Maiden,  4  Mass.  131 ;  ».  SmithBeld  v.    Belgrade,   19  Me. 

Daltonv.  Bernardston,  9  Mass.  aoi ;  387.  See  Turnbridger.  Norwich,  17  Vt 

Canton    v.   Bentley,    11     Mass.    441;  493;    Brookfield  v.  Hartland,   10  Vt 

Townsend  t\  Bitlerica,  10  Mass.  411;  434. 

Poorr.  Overseers  (Pa.),  18  Atl.  Rep.  •.  Spencer  v.  Pleasant,  17  Ohio  St 

549-  31- 

Compare  Morris  v,    Plymouth,  64        7.  New  Vineyard  v,   Harpswell,  33 

Conn.  370 ;  Peterborough  t'.  Lancaster,  Me.  193 ;  Peru  v.  Turner,   10  Me.  185. 

14N.  H.  3)53;  Hanover  r.  Weare,  3  N.  8.  Brewster    v.    Harwich,    4  Masai, 

H.  131 ;  LAndaff  v,  Atkinson,  8  N.   H.  381. 

533.  9.  Shirlej  v.  Lunenberg,  11   Masa, 

A  person  having  a  settlement  in  one  383. 

State  loses  it  by  gaining  a  settlement  10.  Patterson  v.  Bryain,  33   N.  1.  L. 

in  another  State,  and  can  regain  his  394;  Upper  Allowajrs  Creek  v.  Elsin- 

former  settlement  in  no  other  manner  borough,  i  N.  J.  L.  389;  Shawanqunk 

than  any  other  inhabitant  of  another  t'.  Mamakating,  i  Johns.  (N.  Y,)  54; 

SUte.    Middleton  v.  Lyme,  5  Conn.  Berlin  v,    Morristown,    ao   Vt    574; 

95.  State    V.     Tones,     17    Ohio   St    148; 

8.  Princeton  v.  West  Boylston,   15  Philadelphia   v.    Bristol,     6   Serg.   ft 

Mass.  357;  Overseers  Lower  AugusU  R.  (Pa.)  563;    Overseers  of  Donegal 

Tp.  V.  Overseers  Howard  Tp.  (Pa.),  9  Tp.  v.  Overseers  of  Sugar  Creek  Tp, 

.    808 


BmovtL  POOR  AND  POOR  LA  WS.         Qrte  oCBoMyfiL 

2.  Order  of  BemoyaL — The  order  for  the  removal  must  show,  on 
its  face,  th^t  all  the  facts  which  are  reqaisite  by  statute  actually 
exist ;  that  the  officers  making  the  order  acted  within  their 
authority,  and  that  the  facts  necessary  to  authorize  the  orde/ 
were  duly  proved  before  the  officers  who  made  it.*  There  must 
be  a  strong  probability  at  the  time  of  making  the  order  that  the 
person  is  "likely  to  become  chargeable/'*  He  cannot  be  re- 
moved while  a  freeholder  in  the  town."  The  justices  must  make 
a  special  direction  in  the  case ;  so,  where  paupers  are  to  be  sent 
out  of  the  State,  the  justices  in  their  order  of  removal  must  des« 
ignate  the  route  by  which  the  pauper  is  to  be  transported.*  But 
where  a  paut>er  has  actually  become  chargeable  to  a  town,  there 
is  no  necessity  to  order  him  to  remove  to  his  last  legal  settlement, 
previously  to  issuing  a  warrant  for  his  removal.^ 

It  is  not  sufficient  reason  to  quash  an  order  to  remove  a  man 
and  his  family  that  they  are  named,  unless  it  is  made  to  appear 
that  the  pauper  had  a  family  on  whom  the  order  was  to  operate, 
and  then  if  such  order  would  not  be  good  as  to  the  family  it 
would  only  be  quashed  as  to  them.®  So,  where  the  place  of  set- 
tlement of  children  removed  with  their  parents  has  been  adjudged, 
their  ages  need  not  be  set  out  in  the  order  of  removal.^ 

3.  Votioa. — A  town  must  have  notice  of  an  order  for  removal 
of  a  pauper  to  be  concluded  by  it  as  to  his  settlement,^  and  a  de- 

(Pa.)  II  Atl.  Rep.  313;  Rockingham  8.  Middletown  v.  Pawlet,4  Vtaos; 

V.  Springfield  (Vt),  9  Atl.   Rep.  241.  Walpole  v.  West  Cambridge,  8  Misb. 

1.  New  Barbadoes  v,  Patterson,  ay  376;    Doomore   v.  West    Hano^r,  t 

N.  T.  L.  544;  Princeton  v.  Brunswick,  Yeates  (Pa.)  366. 

33  N.  ].  L.    196 ;    Landgrove  v,  PI7-  A  person  in  actual  possession  of  a 

mouth,  53  Vt.  503 ;  Newburg  v,  Piatt-  trust  estate,  and  living  on  the  same, 

kill,  1  Johns.  (N.  Y.)  330;    Derby  v,  with  his  family,  is  not  subject  to  re- 

Barre,  38   Vt  376;  Goshen  v.  Hills-  moval  as  a  pauper,  under  the  statute, 

borough,  45  N.  H.  139;  Princeton  v.  for  the  rule  is   the  same  whether  the 

Brunswick,  33   N.  ].  L.  169;  Newburj  estate  is  a  legal  or  equitable  freehold. 

V.  Brunswick,  3   Vt.   151 ;  Danville  v,  Walden  v.  Cabot,  35  Vt  533. 

Peacham,  41   Vt.  333.  That  one  cannot  be   removed,  as  a 

Orders  for  the  removal  of  a  pauper  pauper,  from  his  freehold,  applies  to 
must  state  a  complaint  and  adjudica-  tenant  in  dower;  and  this  maj  be 
tion  that  the  pauper  was  likely  to  be-  taken  advantage  of,  on  motion  to 
come  chargeable.  Dromore  t* .  West  quash  the  order  of  removal.  Brook- 
Hanover,  i  Yeates  (Pa.)  366.  Compare  field  v.  Hartland,  6  Vt  401. 
Elizabethtown  v.  Springfield,  3  N.  ].  A  lunatic,  needing  support,  maj  be 
L.  475.  rempved  to  the  town  where  she  has 

An  order  for  the  removal  of  one  a  settlement,  although  she  has  a  rever- 

who  has  never  been  a  public  charge,  sionarj  estate  in  fee,  in  the  town  where 

without  notice  and  without  an  adjudi-  she  resides.    Johnson  v.  Huntingtoo, 

cation,  and  founded  onlj    upon    the  i  Day  (Conn.)  3i3. 

information  of  the  overseers,  that  he  4.  Niskajuna  v.  GuilderlaDd,8Johns. 

is  likely  to  become  char|:eable,  is  void.  (N.  Y.)  413. 

Gilpin  Overseers  v.  Parks  Overseers,  ft.  Vernon  v.  Smith ville,  17  Johns. 

118  Pa.  St  84.  (N.  Y.)  89. 

8.  Londonderry  v.  Action,  3  Vt  133;  ft.  Bristol  v.  Braintree,  10  Vt  303. 

Walpole  t^.  West  Cambridge,  8  Mass.  7.    Elizabethtown    v.     Springfield, 

376;  St.  Johnsbury  v,  Morristown,  51  3  N.  J.  L.  475. 

Vt  316;  Cornish  v,  Parsonsfield,  33  ft.  Fairfield  v.  St  Albans,  Bravt  (Vt) 

Me.  433.  176;  St  Albans  v,  Georgia,  Brayt  x77' 
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mand  by  another  town  for  the  expense  of  his  support  is  not  no- 
tice, for  that  may  be  recovered  without  such  order.^  The  notice 
must  state  the  age  of  the  person,  and  such  facts  as  may  be  neces- 
sary to  be  known  to  the  town  notified,  and  a  request  that  he  be 
removed ;  but  no  particular  form  is  requisite ;  and  a  request  of 
removal  may  be  implied  by  the  statement  that  the  pauper  is  sup- 
ported at  the  expense  of  the  town  notified.*  The  notice  that 
the  pauper  and  his  family  have  become  chargeable  and  requesting 
their  removal  without  stating  their  names  and  number  is  defi- 
cient," but  a  notice  which  is  deficient,  if  unanswered  or  not  prop- 
erly objected  to,  may  become  sufficient  by  an  acceptance  of  it  by 
the  adverse  party,  or  by  waiver  of  any  advantage  arising  from  the 
deficiency.* 

Notice  relative  to  a  pauper,  given  to  the  overseers  of  a  town, 
becomes  wholly  inoperative  by  a  lapse  of  the  time  prescribed  by 
statute,  and  cannot  in  any  way  vary  the  rights  *of  the  parties,  if 
no  judicial  decision  respecting  the  settlement  has  been  had,  and 
no  action  or  process  is  pending  between  the  parties  relative  to  it.* 

4.  Service. — Where  the  statutes  designate  the  officers  who  may 
serve  the  order  of  removal,  all  other  persons  are  excluded  and  it 
cannot  be  served  by  an  unauthorized  person.®  The  statutory 
method  of  service  must  be  followed  to  bind  the  •town  by  an  order 
of  removal.^ 

6.  Who  Kay  be  Bemoved. — ^A  married  woman  is  not  liable  to  be 
removed,  as  a  pauper,  from  her  husband,  or  from  the  place  of  his 

Compare  Bradford  v.  Keating,  27  Pa.  Where  the  overseers  of  the  poor  of  a 

St.  27c.  town  gave  notice  to  those  of  another 

1.  Fairfield    v,    St    Albans,    Brayt.  that  a    certain    person,    naming    him, 

(Vt)  176.  *'has   become  chargeable  in  this  town, 

8.  Kennebunkport  v.  Buxton,  36  Me.  jou  are  hereby  notified  that  we   are 

61;    Uzbridge    v.   Seekonk,    10    Pick,  supporting  her  at  your  expense,  and 

(Mass.)  150;  Northfield  v.  Taunton,  4  shall  continue  to  do  so  until  she  is  re- 

Mct.   (Mass.)   433;   LaCrosse  r.  Mel-  moved,    or  otherwise  provided   for"^ 

rose,  22  Wis.  459;  Carver  v,  Taunton  held^    that  this  was  sufficient.    Kenne- 

(Mass.),  25  N.  E.  Rep.  964;  Stillwell  v,  bunkport  v.  Buxton,  26  Me.  61. 

Kennedy,  5  N.  Y.   Supp.  407;  51  Hun  8.  Embden  v,  Augusta,  12  Mass.  307; 

(N.   Y.)    114;   McKay  v.  Welch,  6  N.  Shutesbury  v.  Oxford,   16  Mass.   102; 

Y.  Supp.  358.  Bangor  v.  Deer  Isle,  i  Me.  329. 

The  statute  which  provides  that  the  If,  however,  the  number  is  stated,  it 

notice  given  by  orle  town  to  another  is  sufficient.     Orange   v,   Sudbury,   10 

shall  contain  a  request  to  remove  the  Pick.  (Mass.)  22. 

pauper,  does  not  apply  where  the  death  4.  Embden  v,  Augusta,  12  Mass.  307; 

and  burial  of  the  pauper  has  occurred  Paris  v.  Hiram,  12  Mass.  262;  Orange 

before  the   time   allowed   to  give  the  v.    Sudbury,    10    Pick.     (Mass.)      22; 

notice  has  elapsed,  and  the  notice  has  Shutesbury  v,  Oxford,  16  Mass.  102. 

been  actually  given*     Nor  is  the  notice  ft.  Corinna  v.  Exeter,  13  Me.  321. 

insufficient  for  the  want  of  the  date,  if  ft.  Granville  v.  HancocK,  55  vt.  323. 

in   other  respects  sufficient;    it    being  7.  Whittingham   v.   Wardsboro,  47 

proved  that  it  arrived  at  the  post-office  Vt.  496;  Westminster  v.  Warren,  55  Vt 

in   the    town    chargeable,    before    the  522;    Georgia    v,  St.    Albans,  3   Vt. 

expiration  of  the  three  months  from  the  42;  East  Haven  v,  Derby,  38  Vt.  233; 

time  the  supplies  were  furnished  and  Poultney  v,  Sandgate,    35   Vt.   146; 

the  funeral  expenses  paid.    Ellsworth  Sharon  v.  Strafford,  37  Vt  74;  Barnet 

V,  Houlton,  48  Me.  416.  v,  Woodbury,  40  Vt  266. 
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actual  residence,  to  the  place  of  her  legal  settlement,  though  the 
husband  may  have  no  settlement  within  the  State.^ 

If  the  husband  has  abandoned  his  wife  and  left  the  State,  the 
wife,  and  also  their  minor  children  with  her,  may  be  removed  to 
the  town  of  his  legal  settlement,  if  he  has  any,  and  if  not,  then  to 
the  town  of  her  legal  settlement  at  the  time  of  >er  marriage.^ 
But  the  confinement  of  the  husband  in  jail  by  virtue  of  legal  pro- 
cess, cannot  be  regarded  as  an  abandonment  of  his  family  by  him, 
or  as  breaking  up  the  family  relation ;  and  does  not  justify  an 
order  of  removal.  The  family  relation  still  existing  cannot  be 
thus  invaded,* 

If  a  widow  acquire  a  settlement  by  marriage,  the  children  by 
the  former  husband  may  be  removed  to  their  settlement  derived 
from  their  father ;  so  a  pauper  of  full  age  may  be  removed  to  the 
place  of  her  settlement,  although  such  removal  may  separate  her 
from  the  family  of  her  mother  *  But  children  under  six  years  of 
age,  living  with  their  mother,  are  not  to  be  separated  from  her, 
but  may  be  removed  with  her  to  her  settlement,  without  inquiring 
into  their  settlement.* 

6.  Appeal  from  Order  of  Bemoval. — Where  an  order  of  removal 
has  been  improperly  made  an  appeal  lies.^  In  taking  an  appeal 
from  an  order  of  removal,  all  that  is  necessary  is  that  notice  of  the 
appeal  be  given  to  the  justices,  or  one  of  them,  and  if,  after  such 
notice,  the  justice  refuses  to  certify  the  appeal  mandamus  yiV\  lie;^ 
but  if  the  court  shall  be  of  the  opinion  that  seasonable  notice  has 
not  been  given,  the  appeal  shall  be  continued  as  mandatory.^  If 
the  order  is  reversed  and  quashed,  the  justices  of  the  peace  of  the 
town,  to  which  the  pauper  was  so  improperly  removed,  may  make 
an  order  for  his  removal  back  to  the  town  from  which  he  was  re- 
moved ;  or,  if  it  appears  that  the  pauper  has  no  settlement  in 
that  town,  they  may  make  a  new  original  order  for  his  removal  to 

1.  Northfield  i;.  Roxbury,  15  Vt.6aa;  376;    Bethel  v.  Turnbridge,    13  Vt 

Hartland    v,    Pomfret,     11    Vt.    440;  445. 

Danville    v,    Wheelock,   47    Vt    57;  8.  Peacham  if.Waterford,  46Vti54. 

Peacham  r.    Waterford,  46   Vt.    154;  4.   Randolph  v,    Braintree,  xo  Vt 

Dummerstown  v.  Newfane,    37  Vt.  9.  436. 

So  a  married  woman,  while  the  or-  ft.  Patterson  v,  Bryam,  23  N.  J-  I* 

dinary  relation  of   husband   and  wife  394. 

exists,  whose  husband,  residing  in  the  6.  Marshfield  v.  Calais,   16  Vt.  59S; 

State,  has  no  settlement  in  the  State,  Dorset  v,  Rutland,  16  Vt  419;  Braintree 

cannot  be  removed  to  the  town  of  her  v,   Westford,  17  Vt   141;  Strafford  v. 

settlement  at  the  time  of  her  marriage,  Hartland,  2  Vt.  565;  Sutton  v.  Cabot, 

although  by  express   provision  of.  the  19  Vt  523. 

statute  that  settlement  is  not  lost  or  7.  Town  of  Orange  v.  Bill,  29  Vt 

suspended  by  the  marriage.    The  rea-  244. 

son  is,  her  husband  cannot  be  removed  On  an  appeal  from  an  order  of  re- 
to  that  town,  as  he  has  no  settlement  moval  the  burden  of  proof  is  on  the  re- 
there  ;  and  to  remove  her  there,  would  spondents  who  must  begin  de  »9V^ 
separate  her  from  her  husband.  Otsego  v,  Smithfield,  6  C^w.  (N.  Y.) 
Peacham  v.  Waterford,  46  Vt.  154.  160, 

S.  Wilmington  v,  Jamaica,  4a   Vt  S.  Chester  tr.  Londonderry,  51  Vt 

694;  Winhall  v,  Landgrove,  45    Vt.  535. 
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the  place  of  his  last  legal  settlement.^  Where  no  appeal  is  taken 
from  an  order  of  removal  made  in  due  form,  it  is  conclusive  of 
the  duty  enjoined  in  it  and  decides  the  pauper's  legal  settlement.* 
No  appeal  lies  from  an  order  of  removal  which  has  never  been 
executed  in  consequence  of  the  death  of  the  pauper.*  Nor  does 
an  appeal  lie  from  an  adjudication  in  favor  of  a  party  charged 
with  bastardy.^  If  the  appeal  is  abandoned  in  consequence  of 
the  appellee  taking  back  the  pauper,  the  order  though  unreversed 
is  not  evidence  of  the  pauper's  settlement  in  the  appellate  town.* 
Abandonment  by  the  appellee  of  the  appeal  is  not  conclusive 
between  the  town  and  theT  county.* 

7.  When  Kenuyval  Valid. — An  order  of  removal  of  a  pauper  is 
valid  and  of  binding  force  upon  the  adverse  town,  although  no 
actual  removal  is  made  under  such  order.^  Justices  of  the  peace 
are  not  disqualified  from  making  an  order  of  removal  of  a  pauper, 
merely  because  they  are  rated  inhabitants  and  tax-payers  in  a 
town  which  is  a  party  to  the  proceedings.*  So  it  is  not  a  suffi- 
cient gpround  to  quash  an  order  of  removal,  that  the  overseer  of 
the  poor,  who  made  the  complaint,  served  the  same,  as  constable, 
when  he  held  both  of  those  offices.* 

TIL  Pevaltt  fob  BBJHonro  PADfFEBfl  nrTO  Towv— 1.  Generally. — 
Statutes  of  the  various  States  impose  a  penalty  for  bringing  into 
a  State  a  person  having  no  visible  means  of  support  and  wjio  has 
a  settlement  in  another  State,  or  bringing  a  poor  person  into  a 

1.  Pittstown  V.  Plattsburg,  i8  Johns.  Johns.  (N.  Y.)  105 ;  Chester  v,  Whcel- 

(N.  Y.)  407.  ock,  38  VL  554. 

Pa.  act  of  June  13,  1836,  provides  that  An  order  was  passed  by  a  magistrate 
where  an  appeal  from  an  order  for  the  for  the  removal  of  a  pauper  from  one 
removal  of  a  pauper  is  sustained,  the  town  to  another,  or  his  place  of  legal 
court,  at  the  same  session,  on  demand,  settlement.  The  latter  town  appealed, 
may  award,  in  addition  to  costs  and  and  the  overseers  of  the  former  took 
charges,  a  sum  to  reimburse  the  appel-  back  the  pauper,  without  trying  the  ap- 
lant  for  relief  furnished  the  pauper  be-  peal.  Held^  that  the  order  was  not 
tween  the  time  of  the  removal  and  the  conclusive  as  to  the  settlement  of  the 
determination  of  the  appeal.  Held^  pauper,  but  the  question  whether  the 
that  the  right  to  make  claim  subse-  pauper  was  not  chargeable  to  the 
quently  exists  when  no  demand  was  county  was  still  open.  People  v.  Cay- 
made  at  the  session.  Huntingdon  Poor  uga,  2  Cow.  (N.  Y.)  530. 
District  v.  New  Columbus  Borough  8.  Adams  v,  Foster,  20  Johns.  (N. 
Poor  District,  109  Pa.  St.  579.  Y.)  452. 

a.  Bradford  v.   Keating,   27   Pa.   St.  4.  People  v.  Tompkins  General  Ses- 

275i  Sugarloaf  t;.  Schuylkill,  44  Pa.  St.  sions,  19  Wend.  (N.  Y.)  154. 

481 ;  Schuylkill  7;.  Montour,  44  Pa.  St.  6.  Vernon   v.  Smithville,   17  Johns. 

484;  Westmoreland  V.  Conemaugh,  34  (N.  Y.)  89. 

Pa.  St.  231;  Elizabeth   v,   Westfield,  7  %.  People  v.  Supervisors  of   Cayuga 

N.  J.    L.    439;    Renova   Overseers   v.  County,  2  Cow.  (N.  Y.)  530. 

Halfmoon    Overseers,   78  Pa.  St.  301;  7.  Poultney     v.    Sahdgate,     35     Vt, 

Little    Falls     v,    Bernard,    44     N.    J.  146. 

L.  621;    Rupert   v,   Sandgate,    10    vt.  8.  Morristown  v.  Fairfield,  46  Vt.  33; 

278;  Dorset  v.  Manchester,  3   Vt.  370;  y ernon  v.  Wantage,  2  N.J.  L.  311. 

Stowe    V,     Brookfield.    26     Vt.     524;  9.  Bristol    r.    Braintree,  10    vt.  203. 

Charleston  v,  Lunenburg,  23   Vt.  525;  It  is  no  reason  for  quashing  an  order 

Sugar  Creek  v,  Washington,  62  Pa.  St.  of  removal  of  a  pauper,  that  a  warrant 

479)    Southfield     v.    Bloomingrove,   2  was  issued  by  the  justice  and  the  pauper 
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town,  with  intent  to  leave  bim  there  a  charge  and  burden  upon 
such  town.^  In  actions  upon  these  statutes  for  bringing  into  and 
leaving  a  pauper  in  a  town  where  he  has  no  legal  settlement,  the 
penalty  cannot  be  recovered  unless  the  act  appears  to  have  been 
done  with  the  intention  of  leaving  him  a  charge  and  burden  upon 
the  town.^  The  intent  with  which  the  pauper  is  removed  must 
be  proved  to  and  found  by  the  jury.*  Under  a  statute  making 
any  one  by  whose  means  a  person  not  having  a  settlement  in  the 
State  is  brought  within  it,  liable  for  the  support  of  such  person 
if  he  becomes  a  pauper,  a  railroad  company,  or  common  carriers 
of  passengers,  who,  without  reason  to  suspect  a  person  to  be  a 
pauper,  transport  such  person  into  a  State,  will  not  .be  liable  for 
his  support  ;^  so  the  penalty  of  bringing  a  pauper  into  a  town 
cannot  be  recovered  against  an  officer  acting  under  an  order  from 
the  overseers  of  the  poor  ;^  nor  can  it  be  recovered  against  one 
who  carried  a  poor  person  into  a  town  with  an  honest  purpose  of 
helping  htm  on  his  journey ;®  nor  for  bringing  paupers  to  their 
place  of  settlement.^     The  township  to  which  a  pauper  is  im- 

was  removed,  with  his  own  consent,  b^  i  Rev.  St  N.  Y.,  pp.  628, 629,§5S-63, 

the  constable,  before  the  time  for  his  re-  make  it  a  misdemeanor  to  remove  or 

moving  himself,  named  in  the  order,  entice  anjr  poor  person  from  anj  cttj, 

had   expired.     Pl/mouth  v,    Mendon,  town  or  county,  without   legal  author- 

23  Vt.  45  X.  ity,  to  any  other  city,  town  or  county, 

1.  Barnct  v.  Kay,  33  Vt.  205;  Luton  with  intept  to  make  the  latter  charges- 
v.  Newaygo  (Mich.)*  38  N.  W.  Rep.  13;  ble  with  his  support,  and  provide  for 
Superintendent  of  the  Poor  v.  Nelson  the  return  of  such  pauper  to,  and  hit 
(Mich.),  42  N.  W.  Rep.  797.  See  Pitts-  support  by  the  town  or  county  from 
town  V,  rlattsburg,  15  Johns.  (N,  Y.)  which  he  had  been  removed,  with  in- 
4^6;  Charlotte  v.  Colchester,  20  Vt.  91 ;  demnity  to  the  other  county  or  town 
Crouse  v.  Mabbett,  ix  Johns.  (N.  Y.)  for  its  expenses  incurred  in  the  pauper's 
167.  support  and  return.    Laws  N.  Y.  1885, 

The  penalty  given  by  the  statute  for  ch.  546,  applied  the  above  sections  to 
bringing  a  poor  or  indigent  person,  not  *'  any  pauper  .  .  .  who*  shall  of 
having  a  settlement,  into  any  citv  or  his  own  accord,  come  or  stray  from  snr 
town  within  the  State,  without  legal  au-  city,  town  or  county,  into  any  other 
thority,  is  incurred  as  well  by  bringing  city,  town  or  county,  not  legally  charge- 
such  person  from  one  town  to  another  able  with  his  support."  Heidy  that  Uiis 
town  within  the  State,  as  by  bringing  amendment  did  not  g^ve  a  right  of  ac- 
him  from  without  the  State.  Thomas  tion  for  the  support  of  a  pauper,  by  a 
V,  Ross,  8  Wend.  (N.  Y.)  672.  county  into  which  he  had   voluntarily 

A  penalty  imposed  by  statute — Mass.  removed,  at  a  time  when  he  was  not  a 

Gen.   Stat.,  ch.  70,  ^  20— upon   "who-  pauper,  against  the  county  from  which 

ever"  brings  a  pauper  into  any  town,  he  had  so  removed.     Bellows  v.  Cour- 

etc.,  applies  to  publfc  officers  as  well  as  ter,  6  N.  Y.  S.73. 

to     private    individuals.      Palmer     v.  4.  Fitchburg  v.  Cheshire  R.  Co.,  no 

Wakefield,  102  Mass.  214.  Mass.  210. 

2.  Greenfield  z\  Cushman,  16  Mass.  5.  Sturbrid|^e  v.  Winslow,  ai  Pick. 
393;  San  ford  v.  Emery,  2  Me.  5;  Foster  (Mass.)  83. 

V,  Conkhite,  35  N.  Y.   139.    See  Coe  Compare  Dover  v,  Wheeler,  51  Vt 

V.  Smith,  24  Wend.  (N.  Y.)  341;  Dyer  160. 

V.  Hunt,  5  N.  H.  401.  ••  Deerfield    v,     Delano,    1    Pick. 

Compare    Stratford    v,    Sanford,   9  (Mass.)  465. 

Conn.  27^.  To  subject  a  party  to  the  penalty,  it 

8.  Wallingford   v.  Gray,  13  Vt.  228;  must  be  shown  that  he  acted  malafde, 

Sanford  v.  Emery,  2  Me.   5 ;  Town  of  Thomas  v,   Ross,  8   Wend.  (N.  Y.) 

Worcester   r.  Town  of  East  Montpe-  672. 

lier,  62  VL   139.  7.  Middleborough  v,  Clark,  2  Pick 
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properly  removed  is  to  be  allowed  the  expense  of  maintaining 
him  pending  the  action  by  which  his  settlement  is  determined.^ 

2.  Deftnaea. — In  an  action  for  damages  for  transporting  an 
indigent  person  from  one  town  into  another,  with  an  intent  to 
make  the  latter  liable  for  his  Support,  it  is  no  defense  to  show 
that  the  pauper  had  a  settlement  in  another  town  in  this  State, 
and  that  his  father  had  property  and  was  able  to .  support  him.* 
Nor  is  it  a  defense  that  the  pauper  had  formerly  a  legal  settle- 
ment in  the  place  to  which  he  was  brought  and  had  not  subse- 
quently gained  one  elsewhere.' 

Vm.  SUFPOBT — 1.  Generally. — The  place  of  a  pauper's  legal  set- 
tlement's liable  for  his  support.*  If  his  settlement  is  found  not 
to  be  the  place  where  he  resides,  then  the  last  place  of  his  legal 
settlement  is  liable.*  If  he  has  no  legal  settlement  in  the  State, 
the  district  in  which  he  resides  will  be  continually  liable  until 
such  district  discovers  his  place  of  settlement.®     This  liability  is 

(Mass.)    28;  Canton    v.    Bentlej,    11  and  that  the  defendants  acted,  in  the 

Mass.  441.  removal,  as  public  officers  of  ^another 

If  an  order  of  removal  of  a  pauper  State,  in  coxiformity  with  the  laws  ot 

be  regularly  made,   persons  assisting  such  State.  Winfield  v,  Mapes,  4  Den. 

the    pauper    to   remove    voluntarily,  (N.  Y.)  571. 

within    the   time  prescribed    by  the  8.  Winfield  t.  Mapes,  4  Den.  (N.Y.) 

order,  are  not  liable  to  the  penalty  im-  571. 

posed  by  statute  upon  those  who  bring  4.  Toby  v.  Madison,  44  Pa.  St.  60 ; 
a  poor  person  into  a  town,  with  intent  Park  County  v,  Jefferson  Coun- 
to  charge  such  town  with  his  support,  ty  (Colo.)i  3i  Pac.  Rep.  913; 
Morgan  t;.  Mead,  16  Vt.  644.  Saukville  v.  Grafton,  68  Wis.  193; 
So  the  statute  imposing  a  penalty  Welcome  v,  Monticello  (Minn.) 
for  bringing  into  this  State  a  person  43  N.  W.  Rep.  .  930 ;  Grove- 
having  no  visible  means  of  support,  land  v.  Medford,  i  Allen  (Mass.)  33; 
and  who  has  a  settlement  in  another  'Bremen  v.  Brewer,  54  Me.  538. 
State,  does  not  apply  to  a  case  where  A  pauper  having  a  settlement. in  the 
the  person  so  brought  has  his  domicile  commonwealth  cannot  be  removed  to 
and  usual  place  of  abode  here.  State  a  place  out  of  it,  and  there  sup- 
V.  Benton,  18  K.  H.  47.  ported  against  his  will.    Westfield  v, 

A  pauper  came  voluntarily  to  Wor-  South  wick,  17  Pick.  (Mass.)  68. 

cester,  and  that  town  allowed   him  to  6.  Loby  i\  Madison,  44  Pa.  St.  60 ; 

remain;  the  town  of  Montpelier  was  Voorhis  v.  Whippel,  7  Johns.  (N.  Y.) 

not    liable  under   R.   L.   Vt^  (  3844,  89;  Mc Caff reg  z^.  Shields,  5^  Wis.  645. 

providing  for  a  penalty  for  bringing  a  •.  Harmony  v.   Forest  County,   19 

poor  person  into  town  with  intent  to  Pa.  St.  404;  Justices' Opinions,  68  Me. 

charge  the   town    with    his  support.  593.  See  Town  of  Chittenden  v.  Town 

Town  of  Worcester  r.  Town   of   East  of  Barnard,  61  Vt.   145;    Overseers  of 

Montpelier  (Vt.),  17  Atl.  Rep.  842.  the  Poor  v.  Overseers    of    the    Poor 

1.  Evesham  v,  Newton,  i  N.  J.  L.  76,  (Pa.),  18  Atl.  Rep,  549. 

9.  Marshfield  v.  Edwards,    40    Vt.  The  district  in  which  a  poor  person 

345.  having  no  legal  settlement  within  the 

In  an  action  for  bringing  a  poor  commonwealth  first  becomes  help- 
person  from  without  the  State  of  New  less,  must  provide  the  relief  until  the 
York  into  any  town  or  county  within  necessity  ceases.  The  fact  that  he 
it,  with  intent  to  make  such  town  or  boarded  and  lodged  in  another  dis- 
county  chargeable  with  his  support,  trict  at  the  time  of  the  accident,  gives 
contrary  to  th^  act  of  1831,  346,  §  i,  it  him  no  settlement  there,  so  as  to  make 
is  no  defense  that  the  pauper  formerly  that  district  liable.  Taylor  Overseers 
had  a  legal  settlement  in  the  place  to  t^.  Shenango  Overseers,  113  Pa.  St. 
which  he  was  brought,  and  had  not  39^ 
subsequently  gained  one    elsewhere,  After  coming  to  this  country,  an 
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not  defeated  by  a  failure  of  the  supervisors  to  make  a  contract 
for  such  support,  nor  by  the  fact  that  the  town  wherein  such 
pauper  has  a  legal  settlement  is  ultimately  liable  therefor.^ 

Notice  that  relief  is  needed  should  be  given  to  the  proper  of- 
ficers of  the  poor,*  The  notice  required  to  be  given  of  sums 
expended  for  the  maintenance  of  paupers  should  indicate  the 
persons  relieved,  with  sufficient  certainty  to  establish  their 
identity.*  If  notice  has  been  given  to  the  overseers  by  one  fur- 
nishing relief  to  a  pauper,  and  supplies  have  been  furnished  by 
the  overseers,  believed  by  them  to  be  sufficient,  a  new  notice  is 
necessary  to  support  an  action  for  supplies  furnished  after- 
wards.* 

2.  Order  of  Eelief. — The  statutes  generally  impose  the  duty  of 
making  orders  of  relief  on  the  justice  of  the  peace.*  Relief,  however, 
may  be  extended  to  one  entitled  to  the  benefit  of  the  poor  laws, 
withou^  an  order,  in  cases  of  emergency,  and  the  overseers  or  di- 
rectors are  liable  to  pay  for  necessary  relief  furnished  by  others, 
provided  an  order  of  approval  is  obtained  afterwards.®  Matters 
of  form  and  orders  for  the  relief  of  paupers  are  not  to  be  over- 
looked, and  the  justice  has  a  reasonable  discretion  as  to  the  na- 
ture and  extent  of  the  allowance,  and  if  the  pauper  is  sick  or 
wounded,  medicines  and  the  attendance  of  a  physician  are  a 
reasonable  charge,  but  all  the  charges  in  obtaining  him  must  be 
adjusted  and  paid  in  the  first  instance  by  the  overseers  of  the 
poor,  who  are  responsible  to  the  persons  rendering  the  as- 
sistance.^ 

Where  an  attempt  is  made  to  impeach  an  order  of  relief  on  the 

alien  resided  in  the   town  of  B,   but  Mappes  v,  Iowa   County  Supenrison, 

without  gaining  a  settlement  there.  47  Wis.  31. 

He  came  to  want,  and  applied  to  the  a.  Merideth  v,  Canterburr,  3  N.  H. 

•electmen  for  relief,  who  induced  him  80;  Salesburj  r.  Orange,  5  N.H.348. 

to  go  to  the  town  of  C,  promising  to  8.  Dalton   v,   Bethlehem,  30  N.  H. 

pay  for  his  support  there,  which  they  505;  Chester  v.  Pembroke,  J  N.  H.530; 

did  for  the  first  year.     After  that  sup-  Dover  v.  Paris,  5  Me.  430. 

plies  were  furnished  him  by  the  town  4.  Warren  r.Isleborough.ioMe.ffi. 

of  C,  due  notice   being  given   to'  the  6.  Van  Nuis  v.  M*Coll?stcr, 3  N. J.  I^ 

selectmen  of   B.       Pub.   Acts    Conn.  805;  Cumberland  v.  Jefferson,  35  Pa.  St. 

1878,  ch.  94,  4  3,  provides  that  all   per-  463.     Sec  ^upra^  this  title,  yi*/iVe  tf/ 

sons  needing  relief,  who  have  no   set-  the  Peace. 

tlement  in  the  Sute,  shall  be  State  If  the  application  for  an  order  of 
paupers  and  be  supported  by  the  maintenance  is  made  to,  and  the  order 
comptroller  for  six  months;  and  sec-  granted  by,  the  court  of  sessions,  it  Is 
tion  21  that  after  that  time  all  State  no  objection  to  the  order  that  it  pur- 
paupers  shall  be  sent  back  to  the  town  ports  to  be  made  by  "county  court  of 
where  they  resided  when  they  first  ap-  sessions,*'  as  the  word  "county"  will  be 
plied  for  relief.  Held^  that  the  alien  rejected  as  surplusage.  Baldwin  r. 
was  a  State  pauper,  and  that  his  sup-  McArthur,  17  Barb.  (N.  Y.)  414. 
port  Mras  chargeable  to  the  town  of  B  6.  Directors  of  the  Poor  r.  Worth- 
from  the  end  of  six  months  after  he  ington,  38  Pa.  St.  160;  Westmorelind 
first  applied  to  its  selectmen  for  re-  v,  Murry,  3a  Pa.  St  178.  Comfan 
lief.  Town  of  Canton  v.  Town  of  Upshur  County  v.  Yeury,  19  Tex.  136. 
Burlington,  58  Conn.  377.  t.  Adams  vl  Supervisors  of  Colum- 
X.  Davis  V.  Scott,  59  Wis.  604.  See  bia,  8  Johns.  (N.  Y.)  323. 
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ground  of  fraud,  the  pauper's  declarations  are  admissible  to  show 
that  the  officers  acted  in  good  faith.' 

S.  By  Kindred. — Parents  are  required  to  support  their  children.* 
And  it  has  been  held  that  a  grandfather  is  liable  to  relieve  and 
maiiftain  his  destitute  grandchildren  when  their  necessities  re- 
quire it.'  At  common  law  a  child  is  under  no  liability  to  sup> 
port  his  parents,^  but  this  rule  has  been  changed  by  statute,  and 
if  the  child  is  of  sufficient  ability,  he  may  be  compelled  to  sup- 
port his  parents  on  a  proper  application  to  the  court.^  So  grand- 
children are  liable  for  the  support  of  their  grandparents.®  So  stat« 
utes  that  require  kindred  by  consanguinity,  who  are  of  sufficient 
ability  to  contribute  to  the  support  of  paupers,  embraces  within 
these  provisions  illegitimate  children  who  have  become  charge- 

1.  L4iporte  Overseers  v.  HUlsgrove  303;  Kiser  v.  Frankford»3  N.T.  L.  410; 

Orersecrs,  95  Pa.  St.  269.  Buxton  v,  Chesterfield,  60  N.  H.  357. 

S.  City  of  New  Bedford  v,  Chace,  5  4.  Stone  v.  Stone,  32  Conn.  142;  £d- 

Graj  (Mass.)  28;  Rowell   v»  Town  of  wards  v.  Davis,  10  Johns.  (N.  Y.)  281. 

Vershire  (Vt.),  xo  Atl.  Rep.  990;  Stan-  6.  Commissioners  v.  Dooling,  i  Bailer 

ton   V.   SUte,  6  Blackf.  (Ind.)  83.  (S.     C.)     73;     Speedling    v.    Worth 

A  mother,  in  poor  circumstances,  is  County,  68  Iowa  152;  Stone  v.   Stone, 

not  bound  to  support  her  infant  child,  32  Conn.  142;  Duelf.  Lamb,  x  Thomp. 

when  it  can  be  supported  out  of  its  own  3c  C.  (N.  Y.)  66;  0*Connor*s  Appeal, 

estate,  and  where  she   has  done  so,  a  10^  Pa.  St.  437;  Boone  v.  Ruhe,  9  Iowa 

just  allowance  should  be  made  to  her  270;  Tinmouth  v.  Warren,  17   Vt.  606. 

for   its   past  maintenance.     Stewart  v.  In  re  O'Donnell    (Pa.),   19  Atl.   Rep. 

Lewis,  16  Ala.  73^.  42;  Jasper  County  v,  Osborn,  59  Iowa 

By  section  3  of  the  Rhode  Island  '*act  ao8. 
providing  for  the  relief,  employment.  The  court  of  sessions  ordered  that 
and  removal  of  the  poor,*'  a  father  is  not  the  defendant  should  su^^port  his  moth- 
compelled  to  pay  for  the  entire  support  er,  at  his  own  house ;  or,  in  default 
of  his  son,  when  by  so  doing  he  might  thereof,  that  he  should  pay  a  certain 
be  deprived  of  the  means  of  supporting  sum  per  week.  After  being  supported 
himself,  but  to  paj'  in  proportion  to  his  and  well  treated  at  her  son's  house 
ability.  East  Greenwich  t^.  Card,  i  about  a  year,  she  left  him  without 
R.  L  409.             I  cause.    For  a  while  after  she   left  the 

On  a  complaint  under  Mass.  Gen.  St.,  superintendents  of  the  poor  paid  for  her 
ch.  70,  §  5»  by  a  town  against  a  father  board,  and  then  removed  her  to  the 
for  the  support  of  his  adult  pauper  poorhouse ;  and,  soon  after  such  re- 
daughter,  it  may  properly  be  found  that  moval,  the  son  notified  the  superin- 
he  is  of  *'  sufficient  ability ''  to  contribute  tendents  of  his  willingness  to  support 
to  her  support,  where  the  value  of  his  his  mother  at  his  own  house,  and  that 
property,  above  his  debts,  is  between  he  should  not  pay  for  her  support  out 
$5,000  and  $6,000,  notwithstanding  he  of  his  family.  6eld^  that  the  defend- 
is  in  poor  health,  unable  to  do  hard^  ant  had  not  violated  the  order.  Con- 
work,  has  a  wife  and  child  dependent  verse  v,  McArthur,  17  Barb.  (N.  Y.) 
upon  him,  and  his  income  is   less  than  410. 

his    expenses.    Templeton  v,  Stratton,  The  statute  empowering  a  town,  that 

128  Mass.  137.  performs    its  duty  of  relieving  needy 

Stapdiildren. — A  man  is  under  no  le-  parents,  to  enforce  statutory  liability  of 

'gal  obligation  to  support  his  stepchild;  the  children,  does  not  authorize   a   vol- 

and  the  fact  that  such  child  receives  aid  unteer  to  enforce  it.   Gray  v,  Spalding, 

from  a  town  as  a  pauper,  upon  the  ap-  58  N.  H.  345. 

plication  of  the    stepfather,    will    not  6.  Wethersfield  v.  Montague,  3  Conn, 

make -the  latter  a  pauper.    Brookfield  507;    Whiting's    Case,  3   Pittsb.  (Pa.) 

V,  Warren,  128  Mass.  287.  129. 

8.  Duffey  v,  Dufifey,  4^  Pa.  St.  399;  Conn.  Rev.  Stat.,  tit.  42,  (  31,  which 

Salisbury  v,  Philadelphia,  44  Pa.  St.  provides  a  mode  of  compelling  the  re- 
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able  as  paupers.^  A  husband  is  required  to  support  his  wife 
when  she  becomes  a  public  charge.*  But  a  husband  is  not  liable 
for  the  maintenance  of  the  parents  of  his  wife,  who  are  paupers.' 
Nor  is  a  nephew  liable  for  the  support  of  his  uncle.^  A  person  is 
bound  generally  to  support  his  poor  relatives  only  when  he  can 
support  hinfself)  and  his  family,  and  the  paupers,  from  his 
annual  income.  The  question  of  ability  is  to  be  decided,  in 
each  case,  upon  the  state  of  things  then  existing.^  The  kindred 
of  a  pauper  cannot  be  called  upon  to  pay  for  his  relief,  save  by 
the  overseers  of  the  town  where  he  is  settled,  or  by  some  other 
of  his  kindred.* 

4.  By  Towni. — Where  a  town  is  made  liable  by  statute  for  the 
support  of  the  poor,  it  is  bound,  after  notice  and  request  of  the 
proper  officers,  for  necessary  expenses  incurred  by  an  inhabitant 
of  the  town  for  the  relief  of  a  pauper ;''  but  if  suitable  provision 

lations  of  a  pauper  to  contribute  to  his  has  a  familjr,  and  owes  more  than  he 

support,  applies  only  to  future  support,  has  owing  to  him.  Is  not  of  "sufficient 

Stone  V.  Stone,  32  Conn.  142.  ability*'  to  support  his  poor  relattom, 

1.  Willard  v.  Overseers  of  the  ^oor,  within  the  meaning  of  the  statute,  un- 

9  Gratt.  (Va.)   139;  L/le  v.  Overseers  less  his  property,  with  his  labor,  jields 

etc.,  8  Gratt.  ( Va.)  20.  sufficient  income  to  maintain  his  ftm- 

5.  Goodale  v.  Lawrence,  88  N.  Y.  ily,  pay  the  interest  of  his  debts,  and 
513;  42  Am.  Rep.  259;  Citv  of  New  support  such  relations.  Dover  9. 
Bedford  v,  Chace,  5  6ray  (Mass.)  28;  M^Murphy,  4  N.  H.  158. 

Bangor  t/.  Wiscasset,  71  Me.  535.  6.  Salem   v.   Andover,  3  Mass.  436; 

A  town  in  which  a  husbimd  and  Sayward  v,  Alfred,  5  Mass.  244. 
wife  have  a  settlement,  cannot  sue  the  7.  Cunningham  v,  Towii  of  Frank- 
husband  for  money  paid  without  legal  fort  (Me.),  12  Atl.  Rep.  636;  Perley  tr. 
compulsion  to  another  town,  for  sup-  Oldtown,  49  Me.  31;  Smith  v.  Inhabit- 
plies  furnished  to  the  wife.  Chester  v.  ants  of  Colerain,  9  Met.  (Mass.)  49a; 
Underbill,  16  N.  H.  64.  Knight  v.  Fort  Fairfield,  70  Me.  500; 
'  The  superintendent  of  the  poor  Stone  v.  Town  of  Glover  ( Vt),  15  Atl. 
cannot  maintain  an  action  aeainst  a  Rep.  334;  Seagraves  v.  City  of  Alton, 
husband  for  necessaries  furnished  to  13  111.  366;  Underwood  v,  Inhabitsnti 
his  insane  wife.  Goodale  v.  Brocknor,  of  Scituate,  7  Met.  (Mass.)  214;  Brown 
61  How.  (N.  Y.)  Fr.  451.  See  Hus-  v.  Orland,  36  Me.  376;  Gross  x^.  Tav,  17 
BAND   AND  WiFS,  vol.  9,  p.  789.   .  Me.  9;  Williams  v.  Braintree,  6  Cush. 

8.    Commissioners     v,    (ransett,    a  (Mass.)   399;   Wile  v,   Southbury,  43 

Bailey  (S.  C.)  320;  Sherman  v,  Nich-  Conn.  53;  Holmes  v.  St.  Albans,  6rsjt 

ols,  i'  Root  (Conn.)   256;  Nichols  v,  (Vt.)  179. 

Sherman,  I  Root  (Conn.)  361;    Pome-  Compare  McCaffrey   v.   Shields,  u 

roy  V,  Weils,  8    Paige  (N.   Y.)  406;  Wis.  645;  Beetham  v.  Lincoln,  16  Me. 

O'^Keefe     v.    City    of    Northampton  137;   South  v,   Huntington,    i    Watts 

(Mass.),  13  N.  E.  Rep.  382;  Newton  v.  (Pa.)  527. 

Danbury,  3  Conn.  553;  Farr  v.  Flood,  A  town  is  liable  to  one  who  boards  t 

II  Cush.  (Mass.)  24.  pauper  at  his  house,  if  said   pauper, 

A  wife  assisted  her  husband  in  car-  when    turned    away,    would    not     be 

ine    for    a    pauper    (her    husband's  reasonably    able    to    reach    the  pisce 

father).    Held^  that  this  gave  her  no  provided  for  him  by  the  town.    Knight^ 

right  of  action   against  Uie  town  of  v.  Fort  Fairfield,  70  Me.  500;  Larosoa' 

the  pauper's  settlement.    O'Keefe  v.  v.  Newbury  port,  14  Allen  (Mass.)  3a 

Northampton,  145  Mass.  115.  A   person   living  in  an   unincorpo- 

4.  Dawson  v,  Dawson,  12  Iowa  51a.  rated  place,  who  furnishes  supplies  to  a 

6.  Colebrook  v,  Stewartstown,  30  N.  person  falling  into  distress  in  such 
H.  9.  place,  cannot  recover  therefor  against 

An  individual,  who  has  a  small  farm,  the  inhabitants  of  the  oldest  incorpo- 
and  some  personal  property,  but  who    rated  town  adjoinii^  such  place,  uniiBSS 
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is  made  by  a  town  for  a  pauper,  and  he  goes  into  another  town, 
and  there  incurs  expense,  and  the  fact  that  the  former  town  pro- 
vides for  him  is  known  to  all  persons,  the  person  for  whom  the 
expense  is  incurred  cannot  recover  in  the  former  town.*  A  town 
is  not  chargeable  for  the  support  of  a  pauper  whose  settlement  is 
in  another  town.^  A  town  is  liable  to  another  town  for  expenses 
incurred  in  furnishing  relief  to  a  pauper  belonging  to  the  latter  if 
the  latter  has  complied  strictly  with  the  requirements  of  the  laws 
in  endeavoring  to  obtain  his  removal  to  the  town  of  his  settle- 
ment.^ Expenses  incurred  by  a  town  in  committing  a  pauper  to 
an  insane  hospital  and  supporting  him  there  must  be  borne  by 

the  pauper  has,  at  the  time,  his  leg^l  port  of  a  pauper  agreed  with  a  town  by 

settlement  in  such  town.    Kennedy  v,  whom  the  pauper  had  been  maintained, 

Weston,  65  Me.  596.  to  paj  for    the  future  support  for  a 

An  action  for  relief  of  a  pauper  bj  specified  time.  In  an  action  against 
an  individual  cannot  be  sustained  the  town  where  the  pauper  had  a  set- 
against  the  town  of  such  pauperis  set-  tlement — htld^  that  such  agreement 
tlement,  if  supported  out  of  that  town,  was  no  answer  to  the  suit.  Peter- 
Mitchell  V.  Comville,  12  Mass.  333.  borough  t'.  Lancaster,  14  N.  H.  382. 

1.  New  Salem  v.  Wendall,  2  Pick.  8.  Mill    Creek  r.  Miami,   10  Ohio 

(Mass.)  341;  Shearer  v.  Shelburne,  10  375;  Wethersfield  z;.  Sanford,  i   Root 

Cush.   (Mass.)   3;   Norden  t;.  Lejden,  (Conn.)  68;  Westfield  7;.  Sauk,  18  Wis. 

10    Pick.    (Mass.)    24.     See  Green  v,  624;  Guilford  v.  Abbott  17  Me.  335; 

Taunton,  i  Me.  228;  Phelps  v.  West-  Smith   t\   Inhabitants  01  (jolerain,  9 

ford,  124  Maes.  286.  Met.    (Mass.)   492.    See    Goodell    v. 

In  Vermont  it  is  held  that  if  the  Mount  H0II7,  51  Vt  423;  Pawlet  v, 
overseers  contract  with  one  for  support  Rutland,  Brayt.  ( Vt.)  175 ;  Bloomfield 
of  a  pau|^r  for  a  certain  time,  and  he  v.  French,  17  Vt  79;  Belmont  v,  Pitt- 
continues  the  support  thereafter,  the  son,  3  Me.  453 ;  Pawlet  v.  Sandgate,  19 
town  is  not  liable  on  the  ground  of  the  Vt  621;  Essex  v,  Milton,  3  Vt  17; 
overseers*  not  taking  the  pauper  away.  Templeton  v,  Winchendon,  138  Mass. 
Aldrich  v.  Londonderry,  5  Vt.  441;  109.;  Dakota  r.  Winneconne,  55  Wis. 
Castleton  v.  Miner,  8  Vt  212;  Baldwin  522;  Voorhis  v,  Whipple,  7  Johns. 
V.  Rupert,  8  Vt.  258;  Guilford  v.  Ja-  (N.Y.)  89;  Grafton  v.  (jrafton,  43  N, 
maica,  2  D.  Chip.  (Vt)  103;  Houghton  H.  382;  Hardin  County  v,  Wright 
V.  Danville,  10  Vt  537;  Churchill  r.  County,  67  Iowa  127;  Overseers  of 
West  Fairlee.  17  Vt  447;  Thetford  v.  Tenks  Tp.  v.  Commissioners  of  Roads 
Hubbard,  22  Vt  ^o.  (Pa-)»  ^9  Atl.  Rep.  1004. 

3.  Peterborough    v,    Lancaster,    14  Where  the  overseers  of  the  poor  of  a 

N.  H.  382 ;  Hopkington  v.  Warner,  53  town   bound  as  an  apprentice  a  poor 

N.  H.  468 ;  Townsend  v.  Billerica,   10  child  whose  settlement  was  in  another 

Mass.  411;  Needham  v,  Newton,   12  town,  and  paid  the  master  a  sum  of 

Mass.  452 ;  Harwick  v,   Hallowell,  14  money,  it  was  held  that  they  could  not 

Mass.    104 ;  Uxbridge  v,  Seekonk,  xo  recover  it  of  the  other  town.     Rumney 

Pick.  (Mass.)  150;    Caswell  t/.  Hazard,  v,  Ellsworth,  4  N.  H.  138. 

'lo    R.   I.   490;    Salem   v.  Andover,  3  The  liability  in  ^r>a«jaj  and  Aff>j»- 

Mass.  ^36 ;  Sayward  v,  Alfred,  5  Mass.  sip  ft  is  upon  the  county.    See  Gunn 

344;  Cnittendenr.  Barnard,  17  Vt  844.  County    v.    Pulaski    County,    x    Pike 

A  town  is  not  liable  for  the  support  (Ark.)  427;  Colton  v.   Police  of  Leake 

of  the  minor  child  of  a  father  having  County,  27  Miss.  367. 

his  settlement  therein,  to  another  town  Not  only  the  expenses  incurred  by  a 

that   supports  such  child,  unless  the  town  for  the  support  of  a  pauper  there 

latter  is    actually  a  pauper ;  and  the  residing,  but  also  the  expenses  incurred 

child  is  not  a  pauper  so  long  as  the  in  burying  him  at  his  death,  are  recov- 

father  has  sufficient  ability  to  maintain  erable  of  the  town  in  which  he  had  a 

it     Litchfield  v,  Londonderry,  39  N.  legal  settlement,  if  the  requirements  of 

H.  247.  the  statute   have  been  complied  with. 

A  town  not  chargeable  with  the  sup-  Ellsworth  v,  Houlton,  48  Me.  416. 
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the  town  where  he  has  a  settlement.^  So  towns  are  made  con- 
ditionally liable  for  the  support  of  persons  committed  to  a  house 
of  correction,  jail  or  county  poor  house,  where  they  have  a  legal 
settlement  and  the  account  thereof  is  audited  and  certified  by 
the  overseers  of  such  house,  within  the  time  prescribed  by  the 
statutes.'  Under  a  statute,  which  provides  that  the  expense  of 
supporting  a  pauper  in  a  house  of  correction  "  may  be  recovered 
of  the  town  wherein  he  shall  have  his  lawful  settlement,"  the 
town  in  which  he  has  a  settlement  at  the  time  when  such  expense 
is  incurred,  is  liable  therefor,  although  he  gains  a  settlement  in 

S  bequeathed  a  fund  to  the  town  of  F,  A  poor  district  cannot  be  made  liable 

the  annualinterest  of  which  he  directed  for  the  niaintenance  of  one  of  its  pau- 

to  be  applied   for  the  support  of  his  pers  bj  another  district  in  the  State 

children,  grandchildren  or  great-grand-  asylum,  unless  upon   notice,  in  order 

children,  if  any  of   them  should  need  that  it  may  come  in  and  show  that  the 

support;   otherwise,  for  the  support  of  pauper    had     some   other    settlement 

the  poor  of  F;  N,  a  great-grandchild  ot  Danville     etc.     District    v.    Montour 

S,  having  a  legal  settlement  in  the  town  County,  75  Pa.  St.  35. 

of  M,  was  supported  as  a*  pauper  by  the  The  expenses  legally  incurred  by  1 

town  of    W.    M    reimbursed    W,  and  town  in  committing  an  insane  person 

brought  a  bill  in  equity  against    the  to  the  hospital  may  be  recovered  of  the 

town  of  F  to  obtain  the  sum  thus  ex-  town  whene  such  person   has  a  settle- 

pended    for  the  support   of  N.     Held^  ment;  but  notice  must  be  given  within 

that  the  bill  could  not  be  maintained,  three   months  after  such  expenses  are 

Marlborough  v,  Framingham,  13  Met.  paid,  as  in  ordinary  pauper  cases.   Jar 

(Mass.)  328.  V.  Carthage,  48  Me. 353. 

1.  Cummington  v,  Wareham,  9  Cush.  a.  Boston    t'.    Amesburg,     4    Met 

(Mass.)  585;  St.  Johnsbury  v.  Water-  (Mass.)  278;   Freeport  v.   Stephensoo 

ford,  15  Vt.  693;  Hopkinton  v,  Waite,  County,  41  111.  496;  South  Danveis  r. 

6  R.  I.  374;  /?tf  Blewitt,  II  Phila.  (Pa.)  Essex,    i    AUen    (Mass.)  25;'    Forest 

652;    Danville  v.  Putney,  6  Vt.  %^\i\  County  v.  House  of  Refuge,  62  Pa.  St 

Manchester  v.  Rupert,  6  Vt.  291 ;  Peo-  441 ;  Davidson  Tp's  Appeal,  68  Pa.  St 

pie  V.   Herkimer  County   Supervisors,  312. 

20  Abb.,  N.  Cas.  (N.  Y.)  123;  Board  In  an  action  against  a  town  by  the 

of  Supervisors  v.  City  of  Kingrgton,  3  master  of  a  house  of  correction,  to  re- 

N.   Y.  Supp.  221;    50    Hun   (N.  Y.)  cover  the  expenses  incurred  in  support 

435;  People  V.  Board  of   Supervisors,  of  a  pauper    therein,    held^  that  the 

46    Hun     (N.     Y.)    354;    Naples    v.  certificate  ^'examined  and  allowed"  br 

Raymond,      72      Me.     213;      Direct-  the  county  commissioners,  was   $uf« 

ors  etc.    V.  Toledo,  15   Ohio  St.  409;  ficient  to  support  the  master's  account 

Etna   v.  Brewer,  78  Me.  377;  Adams  Gilman  v,  Portland,  51  Me.  457. 

V.  Ipswich,  116  Mass.  ^70;  Amherst  v.  If  a  boy  is  committed  to  the  reform 

Shelburne,  II  Gray  (Mass.)  107;  Smith  school  under  void   process,   and   the 

V,  Lee,  12  Allen   (Mass.)   ^10;  City  of  town  from  which   he  was  committed 

Newburyport  v,  Creedon  (Mass.),i5  N.  pays  the  charges  for  his  support  at 

E.  Rep.  157;  West  Gardners.  Hartland,  that  school,  such  town  cannot  recover 

62  Me.  246;  Township  of  Franklin  v.  the  sums  so  paid,  from  the  town  where 

Pennsvlvania  etc.   Hospital.  30  Pa.  St.  the    boy    had    his   legal     settlement 

522;    Watson  V.   Charlestown,  5   Met  Lewiston  v.  Fairfield,  47  Me.  ^i. 

(Mass.)  54;  Merrimack  County  v.  Jaf-  A  demand  for  expenses  due  themas- 

frey,  58  N.  H.  426;  Nuns  of  the  Order  ter  of  the  house  of  correction  in  Bos- 

of  St.  Dominic  v.  Long  Island  City,  i  ton,  for  the  support  of  a  pauper,  must 

N.  Y.  Supp. 415;  Andover  t^.  Easthamp-  be  made  br  the  master,  either  in  per- 

ton,  5  Gray  (Mass.)   390;  Worcester  v.  son  or  by  letter,  or  by  some  person re- 

Steriing,  5  Gray  (Mass.)  393.  ceiving  authority  from  the  master  or 

Compare  Mercer  v,  Warren,  23  N.  J.  the  city.     Robbins  v.  Weston,  20  Pick. 

L.  41^;  Tuerton  v.  Fall  River,  7  R.  L  (Mass.)   112;    Boston    v.  Weston,  aa 

182.  *  Pick.  (Mass.)  an. 
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another  town  before  the  account  of  such  expense  is  audited  and 
certified  by  the  overseers  of  such  house.*  It  is  the  duty  of  the 
officers  of  the  poor  to  remove  a  pauper  who  may  become  charge- 
able in  their  town,  not  having  a  legal  settlement  therein  to  the 
town  in  which  he  may  have  a  legal  settlement  as  soon  as  the 
state  and  health  of  the  pauper  will  admit,  and  if  so  removed,  the 
liability  attaches  to  the  town  4o  which  the  removal  is  made 
to  defray  the  expense  of  removal  and  previous  relief  fur- 
nished.* 

Under  a  statute  authorizing  the  municipal  officers  of  a  town  to 
provide  for  a  person  infected  with  a  dangerous  disease,  "  at  his 
charge,  or  that  of  his  parents  or  master,  if  able,  otherwise  that 
of  the  town  to  which  he  belongs," — the  sick  person  is  not  charge- 
able therewith,  unless  he  is  able  to  pay  all  the  expenses  thus  in- 
curred.' Sb  statutes  providing  for  the  recovery  from  a  pauper 
by  suit  of  expense  incurred  by  a  town  for  his  support,  does  not 
apply  to  a  purely  officious  payment,  which  the  town  was  under 
no  legal  obligation  to  make.*  The  right  of  a  'town,  which  has 
incurred  expense  for  the  support  of  a  person  as  a  pauper,  to  re- 
cover the  same  of  such  person,  may  be  barred  by  the  Statute  of 
Limitations,*  and  they  are  not  suspended  by  the  ignorance  of  the 

A  person  in  jail  on   execution,  ac-  set,  i  Mass.  547 ;  Doggett  f>.  Dedham, 

tually  destitute,  is  entitled  to  relief,  al-  a  Mass.  56^. 

though  he  refuses  to   make  oath  that  .  2.  Mill  Creek  v.  Miami,  xo  Ohio  375; 

he  is  ahle  to  support  himself  in  jail,  Blair  County   v.  Clarion,  91    Pa.    St. 

and  has  not  propert^r  sufficient  to  fur-  431. 

niflh  security  for  his   support.      Nor-  Compart  Londonderry  v,  Windliam, 

ridgewock  x\  Solon,  49  Me.  385.  1  Vt.  149. 

The   illegality  of  a  commitment  to  A  constable  who  executes  an  order  of 

jail  is  no  defense  to  an  action  for  sup-  relief  by  conveying  a  pauper  from  a  cer- 

port  of    the    prisoner    as    a    pauper,  tain  township  to  the  county  poor-house 

Taunton  x\  Westport,  12  Mass.  355.  is  not  entitled  to  the  mileage  allowed  in 

A  town  having  a    sufficient    alms-  conveying  a  pauper  from  the   district 

house  is  not  liable,  Under  Gen.  Sts.,  ch.  where'  he  has  become  chargeable  to  the. 

70,  ^    16,  for  the  rent  of  a  tenement  oc-  district  of  his  settlement,  under  an  order 

cupied  by  a  pauper  able  to   remove  to  of  removal.     Directors  of  Poor  v.  Shln- 

the  almshouse.     Rawson  x\  Uxbridge,  .gle.  84  Pa.  St.  37. 

1x3  Mass.  47.  The  town  of  a  pauper's   settlement  is 

Motion. — A  pauper  notice  is   not  re-  not  liable  to  another  town,  in  which  the 

quired,  to  sustain  an  action  brought  by  pauper  becomes   furiously   insane   and 

a  county    against  a  town,   to  recover  falls  into  distress,   for  the  expenses  of 

sums  paid  /or  the  support  at  the  State  his  removal  to  an  asylum  for  the  insane 

asylum   for  the    insane,  of  a   person  in   another  State,  and  for  his  support 

committed  to  the  asylum  by  the  judge  and    medical    attendance    there,    even 

of    probate.      Merrimack    County     v,  though  a  removal   to   some   asylum  is 

Concord,  39  N.  H.  313.  necessary  to  the  comfort  and   relief  of 

1.  Boston   V.     Amesburg,     4     Met.  the  pauper,  and  as  a  matter  of  economy 

(Mass.)  378.  and    humanity.     Deerfield    v.    Qxttxi' 

Under  MassacAuseits  St.  1793,  ch.59,  field,  i  Gray  (Mass.)  514. 

a  town  where  a  prison  is  situated    is  8.  Orono  v.  Peavey,  66  Me.  60. 

liable  to  the  jailer  for  the  support  of  a  4.  City  of  Newbury  port  v,  Creedon 

prisoner  confined  for  debt,  after  proper  (Mass.),  15  N.  E.  Rep.  157. 

application  to   the    overseers    of    the  0.  Kennebunkport  v.  Smith,  22  Me. 

poor,  whether  he  have  a  settlement  445;  'Adams   v.  Ipswich,    1x6    Mass. 

elsewhere  or  not    Cargill  v.  Wiscas-  570. 
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town  furnishing   support  .that   the   pauper  is  chargeable  upon 
another  county.* 

a.  Notice. — Where  a  town  incurs  expenses  on  account  of  a 
pauper  having  a  legal  settlement  in  another  town,  the  former  is 
bound  to  give  the  notice  required  by  statute  to  the  latter  before 
commencing  an  action  for  such  expenses.*  So  after  a  notice 
from  one  town  to  another  that  a  pauper,  whose  settlement  is  in 
the  latter  town,  has  become  chargeable  to  the  former,  if  his  ex- 
penses are  paid,  and  he  again  stands  in  need  of  assistance,  a  new 
notice  is  necessary  before  an  action  can  be  maintained  for  the 
new  expense.*  But  where  a  town,  on  receiving  notice  that  one 
of  its  paupers  is  supported  in  another  town,  replies  to  the  notice 
by  denying  that  his  settlement  is  in  the  town»  and  neither  re- 
moves him  nor  makes  any  provision  for  his  support,  it  is  liable 
without  any  new  notice,  for  the  expenses  incurred  by  the  other 
town  for  his  support,  after  the  notice  as  well  as  before,  until  suit 
brought.*  The  notice  need  not  be  technical.  If  it  gives 
the  necessary  information  and  is  a  compliance  with  the  statute, 
it  is  sufficient.^  If  a  notice  states  what  is  not  true  in 
important  particulars,  it  is  not  sufficient.  The  misstate- 
ment of  material   facts — facts  so    important  that   they  change 

1.  Washington  County  v,  Mahaska  tiopkinton,  4  Pick.  (Maaa.)  357;  Eist 
County,  47  Iowa  57.  Machiat  v.  Bradlej,  67  Me.  551. 

2.  Springfield  v.  Worcester,  a  Cush.  Notice  bjr  one  town  to  another  of  a 
(Mass.)  53;  Rumnej  v.  AUenstown,  a  claim  made  by  the  treasurer  of  a  State 
N.  H.  470;  Poueshiek  County  v.  Cass  lunatic  hospital  for  the  past  and  future 
County,  6j  Iowa  344;  Cooper  v,  Alex-  support  of  a  pauper,  is  sufficient  to  sup- 
ander,  ^  Me.  453;  Camdeiv  v.  I«incoln-  port  an  action  for  the  past  expensea 
ville,  10  Me.  384;  Fox  v.  Kendall,  97  (though  not  actually  paid  until  more 
111.  73;  Cerro  Gordo  Co.  t;.  Wright  Co^  than  three  months  after),  but  not  for 
50   Iowa  439.  expenses  of  the  support  of  the  pauper 

A  person  who  has  furnished  supplies  after  such  notice.    Amherst  v.  Shel- 

to  a  pauper,  belonging  to  one  town  and  burne,  11  Gray  (Mass.)  107. 

residing  in  another  in  this  State,  must  4.  Topsfield  r.    Middleton,   8  MeL 

give  notice  to  one  of  the  selectmen  of  (Mass.)  564.                                         * 

the  latter  town  of  the  condition  of  such  0.  Bethlehem  v.  Watertown,  51  Conn, 

pauper,  in  order  to  enable  him  to  main-  490 ;  Lynn  v.   Newburyport,  5  Allen 

tain  an  action  for  such  supplies.    Kent  (Mass.)  545;  Ware  t^.  WilliamstOMrn,  8 

V,  Chapin,6  Conn.  72.  Pick.  (Mass.)  388;  Springfield  r.Wor- 

In  Westfield  v.  Southwick,   17   Pick,  cester,  a  Cush.  (Mass.)  53 ;  Nenrtown  r. 

(Mass.)  68,  it  w^as  held  where  an   indi-  Danbury,  3  Conn.  553;  Scott  v,  CIst- 

vidual  gave  notice  to  the  overseers  of  ton,  51  Wis.   185;  Worcester  v,  Mil- 

the  poor  that  he  was  supporting  a  pau-  ford,  18  Pick.    (Mass.)  379;  East  Sud- 

per,  and  should  look  to  the  town   for  bury     p.   Sudbury,    I3   Pick.  (Mass.) 

his  pay,   and   the  overseers  thereupon  i ;  McKay  v.  Welch,  6  N.  Y.  Supp. 

eave  notice  to  the  town  of  the  pauper's  358;  Newbitt  v.  Appleton,  63  Mc.  491; 

legal  settlement  that  he  had   become  Hamden  v.    Bethany,  43  Conn,  sia; 

chargeable,  that  the  first  town  could  Petersborough  v.  Lancaster,  14  N.  H. 

maintain  an   action,  though   they   had  383;  Rogers    v,   Newbury,  105  Mass. 


paid  notliing  to  such  individual.  533 ;  Hampstead  v.  Plaistow,  49  N.  H. 

84;  Barnstead  t'.  Strafford,  8  N.  H.  i^; 
Gilford  V.  Newmarket,   7   N.   H.   351;     New  Boston  v,  Dunbarton,  12  N.  H. 


8.  Sidney  v,  Augusta,  13  Mass.  316;    84;  Barnsteadf.  Strafford,  8  N.H.l 


Bangor  V.  Fairfield,  46  Me.  558;  Med-  409;  Bangor  t;.  Wiscasset,  71  Me.  5^5; 

way  V,  Milford,  3X   Pick.  (Mass.)   349;  Windham  v.  Lebanon,  51  Conn.  319; 

Inhabitants  of  Palmer  V.  Inhabitants  of  Washington   v.   Kent,  38  Conn.  249; 

Dana,  9  Met.  (Mass.)  587;  Walpole  v.  Falls  v.  Seymour, 44  Conn,  jxo;  StiU- 
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the  settlement  of  a  pauper — will  vitiate  it.*  A  notice  by 
one  town  to  another,  that  a  certain  person  has  becQme  charge- 
able as  a  pauper,  is  not  made  insufficient  by  its  being  united  with 
one  in  respect  to  other  paupers,  which  is  so,  and  it  is  not  proper 
to  instruct  the  jury  in  such  case  that  the  notice  would  be  bad  as 
to  all  if  they  could  not  distinguish  between  supplies  to  the  former 
and  to  the  latter.  If  they  could  not  ascertain  from  the  testimony 
that  supplies  had  been  furnished  to  the  former,  it  would  be  a  defect 
of  proof,  but  would  not  affect  the  notice.*.  So  a  notice  quia  timent 
from  overseers  of  the  poor  of  a  town  to  those  of  the  town  of  settle- 
ment is  not  premature,  if  given  after  the  supplies  have  been  or- 
dered in  a  case  of  existing  necessity,  although  none  have  been 
furnished  or  consumed.'  And  where,  by  a  statute,  a  town  furnish- 
ing support  to  a  pauper  is  entitled  to  recover,  against  the  town  in 

well  V,  Kennedy,  5  N.Y.  S.  407;  FUke  sufficient  to  entitle  the  town  giving 

f;.  Lincoln,  19  rick.  (Mass.)  473.  such  notice  to   recover  for  expenses 

Notice  to  a  town  of  the  sums   ex-  incurred    for  the  relief  of  the  wife, 

pended  for  the  support  of  a  pauper,  Sanford  v,  Lebanon,  31  Me.  i3^ 

signed  hy  two  persons  as  selectmen,  1.  Glenbum     v,  Oldtown,  63    Me. 

will  be  considered  as  signed  by  a  ma-  582 ;    La   Crosse  v,  Melrose,  33  Wis. 

joritj  of  the  selectmen,   until  the  con-  459. 

trarj   is  shown.     Nottingham  v.  Bar-  A  notice  that  a  pauper  belonging  to 

rington,  6  N.  H.  302;  Berlin  v,  Gor-  the  town  of  M  was  on  expense  in  the 

ham,  34  N.   H.  266;  Ashby  z;.  Lunen-  town  of  S,  was  sent  to  the  selectmen 

burg,  8  Pick.  (Mass.)  563.  Or  if  signed  of  M  in  these  words:  "Mrs  Phelps,  an 

bj  one  of  them  purporting  to  be  by  or-  inhabitant  of  M,  is  on  expense  in  the 

der  of  the  whole  board,  it  is  sufficient  town  of  S.**     Held^  not  sufficient  un- 

Westminster  v,  Bernardston,  8  Mass.  der  the  statute  (Rev.  1866,  tit.  50,  ^22), 

104 ;  Quincy  v,  Braintree,  5  Mass.  86 ;  which  requires  that  the  notice  should 

Dover  v.  Deer  Isle,  15  Me.  169;   Ger-  state  the  name  of  the  pauper.    Salem 

land  V,  Brewer,  3  Me.  197.  v.  Montville,  33   Conn.   141 ;    Auburn 

And  a  notice  signed  by  the  select-  v,  Wilton,  74  Me.  437. 
men  of  a  town,  who  are  overseers  vi>-  Where  a  pauper  was  known  by  one 
/«/«  <7^ctV,  is  sufficient  I  Ashby  t;.  Lun-  name  in  the  town  of  her  residfence, 
enburg,  8  Pick.  (Mass.)  563.  and  by  another  in  the  town  of  her  set- 
If  the  notice  to  a  town  chargeable  tlement,  a  notice  from  the  former  to 
with  the  support  of  paupers  is  defect-  the  latter,  stating  only  the  name  by 
ive  in  not  being  signed  by  the  over-  which  she  was  known  in  the  former, 
seers  in  their  official  capacity,  or  in  not  was  held  insufficient  Lanesborough 
describing  the  paupers  with  sufficient  r.  New  Ashford,  5  Pick.  (Mass.)  190. 
precision,  yet,  if  it  is  understood  and  A  notice  that  a  pauper,  whose  set- 
answered  without  any  objections  on  tlement  is  in  the  defendant  town,  has 
account  of  its  insufficiency,  such  ob-  become  chargeable  to  the  plaintiff,  is 
jections  are  thereby  waived.  York  x\  not  notice  that  his  wife  and  children 
Penobscot,  2  Me.  i.  are  also  chargeable.  Andover  v,  Can- 
Where  two  letters  are  sent  from  the  ton,  13  Mass.  5^7. 
overseers  of  the  plaintiff  town,  the  A  selectmen's  notice  under  Conn, 
first  one  having  been  answered,  Gen.  St.,  tit  15,  ch.  a,  pt.  i,  §  5,  that 
and  the  second  one  correcting  a  mis-  certain  persons,  ''paupers  of  your 
take  which  occurred  in  the  first  one,  town,  are  here,  poor  and  unable  to  sup- 
both  letters  are  to  be  taken  together,  port  themselves" — keld^  to  be  insuffi- 
and  will  constitute  a  good  notice,  cient,  a9  not  showing  that  the  paupers 
Shelbume  v,  Rochester,  i  Pick.  (Mass.)  were  in  fact  rteeiving  support  from 
470.                     "  the  town  sending  the  notice.     Beacon 

A  notice  by  one  town  to  another.  Falls  v.  Seymour,  46  Conn.  281. 

that  ''the  wife  and  children  of  A  B"  S.  Sanford  v,  Lebanon,  31  Me.  124. 

bad  become  chargeable  as  paupers,  is  8.  Fayette  v,  Llvermore,  62  Me.  aaQi 
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which  he  has  his  settlement,  for  expenses  incurred  before  and 
after  notice  given,  it  is  immaterial  whether  the  support  has  been 
continuous,  or  only  occasional.' 

b.  Waiver, — Notice  may  be  waived.*  A  refusal  on  the  part  of 
a  town  to  support  a  pauper,  and  a  denial  of  their  liability  to  do 
so,  is  a  waiver  of  the  notice  and  demand,  which  would  otherwise 
be  necessary  previous  to  an  action  against  them  by  another  town.' 
So  a  notice  may  be  Vaived,  by  returning  an  answer,  denying  all 
liability,  on  the  ground  that  the  pauper  has  no  settlement  in  the 
town.*  But  where  a  town  has  relieved  persons  therein,  who  had 
fallen  into  distress,  and  legal  notice  thereof  has  been  given  to  the 
town  in  which  such  persons  had  a  legal  settlement,  if  afterwards, 
another  notice  is  given,  the  last  notice  will  be  no  waiver  of  any 
right  acquired  under  that  previously  given.* 

c.  Notice  by  Mail. — Though  the  putting  of  a  letter  into  the 
mail  is  made,  by  the  statute  for  the  support  of  paupers,  sufficient 
evidence  that  notice  was  given  to  a  town,*  yet  the  fact  of  putting 
such  letter  into  the  mail  is  to  be  proved,  like  any  other  fact.^ 

d.  Failure  to  Answer  Notice. — A  failure  of  the  overseers  of 
the  poor  of  the  defendant  town  to  return  an  answer  to  the  notice 
sent  to  them  by  the  overseers  of  the  poor  of  the  plaintiff  town  es- 
tops the  defendants  to  deny  that  the  pauper  had  a  settlement  in 
the  defendant  town.* 

e.  Earnings  of  Paupers.— Towns  are  entitled  to  the  avails  of 
the  industry  of  their  paupers  and  are  required  to  contribute  only 
when  that  industry  or  means  of  the  pauper  fail    to  afford  a  com- 

1.     Attleborottgh    v.    Mansfield,    15  daj,  and  actually  arrived   at  the  office 

Pick.  (Mafts.)  19.  in  the  town  of  the    overseen  to  whom 

5.  Newtown  v.Danburv,  3  Conn.  5C3;  directed,  and  was  actually  received  by 
Strafford  v.  Fairfield,  3  Conn.  588;  La  them,  but  it  did  not  appear  on  whtt 
Crosse  v.  Melrose,  aa  Wis.  459.  day,  held^  that  the  law  presumed,  io  the 

An  agreement  made  by  the  select-  absence  of  all  other   evidence,  that  it 

men  of  a  town,  before  an  action  is  com-  was  received  in  the  due  course  of  the 

menced  against  them,   by  which  they  mail.     Augusta  v,  Vienna,  ai   Me.  agS. 

engaged   to  waive  the   legal  notice  re-  T.  Augusta  v.  Vienna,  ai  Me.  adB. 

quired  by  the  statute,  of  the  charges  8.  Leicester  v.   Rehoboth,  4   Mass. 

against  them  for  the  relief  of  a  pauper,  180;    Bridgewater    v.    Dartmouth,    4 

is  executory  merely,  and  does  not,  at  Mass.   ayj;   Bangor  v.  Madawaska,  72 

the  trial  of   the  action,  bar   the   town  Me.   ao3;   Stilwell   v.  Coons  (N.  Y.), 

from  objecting  to  the  want  of  notice  in  a5  N.  E.  Rep.  316. 

due  form.     Hanover  v.  Weare,  a  N.  H.  Even  though  he  may  have  no  settle- 

131.  ment  in   the  commonwealth.      West- 

8.  Newtown  v.    Danbury,  3    Conn,  minster  v,  Bemardston,  8  Mass.  104. 

553.  The  objection  must  be  in  writing,  and 

4.  Commonwealth  v.  Dracut,  8  Gray  is  sufficient  if  signed   by  one  of  the 

(Mass.)  155.     See  Easton  V.  Wareham,  selectmen.    Bridgewater  V.Dartmouth, 

131  Mass.  10.  4  Mass.  373. 

0.  New  Vineyard  v,  Phillips,  45  Me.  A  town  notified  another  town  that 

405.  James  Curtis,  his  wife  and  their  seven 

6.  Augusta  v.  Vienna,  ai  Me.  298;  children,  naming  them  all,  had  fallen 
Athens  v,  Brownfield,  21  Me.  443.  into  distress  and  been  supplied  as  pau- 

Where  it  appeared  that  a  proper  no-  pers.  The  second  town  replied,  ac- 
tification  to  overseers  of  the  poor  was  knowledging  receipt  of  the  notice, 
deposited  in  the  post-office  on  a  certain    '^touching  the  Curtis  family,"  and  denj- 
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fortable  support.^  If. one  is  on  the  town  as  a  pauper,  and  the 
value  of  his  labor  performed  for  the  town  exceeds  the  amount 
expended  for  his  relief,  he  Cc^nnot  recover  for  the  excess  in  an 
action  against  the  town  for  work  and  labor.*  So  a  town,  in  stat- 
ing an  account  with  the  commonwealth  as  to  the  support  of  State 
paupers,  is  bound  to  credit  the  value  of  the  paupers'  labor  only^ 
and  not  any  share  of  the  profits,  if  there  is  any,  which  the  town 
derives  from  their  labor.* 

/.  Convicts. — Towns  are  not  liable  to  keepers  of  prisons  for 
the  support  of  their  paupers  who  are  in  close  confinement  in  such 
prisons.*  So  a  town  which  has  paid  money  for  the  support  of  a 
criminal  in  its  workhouse  cannot  maintain  an  action  to  recover  the 
same  from  the  town  where  he  had  his  settlement.* 

g.  Division  of  Towns.— Where  a  new  town  is  established 
out  of  part  of  an  old  one,  it  is  charged  with  the  support  of  pau- 
pers residing  within  its  limits.*  But  acts  dividing  the  territory  of 
towns  usually  fix  the  liability  of  such  towns  for  the  support  of  the 
poor."*    The  imposition  of  a  liability  for  the  support  of  a  single 

ing  that  James  Curtis  had  a  settlement  The  expense  of  an   infant   nursing  at 

in  their  town.     It  was  held,  that  the^  the  breast  of  a  convict  maj'  be  recov- 

were  not  estopped  to  den^  the  settle-  ered  of  the  town  hy  the  master  of  the 

ment  of  the  wife  and   children  in  their  house  of  correction ;  but  all  expense  for 

town.   Palmyra  v.  Prospect,  30  Me.  2x1.  particular  food  of  the  mother  is  cYtarge- 

A  notice  from  one  town  to  another,  able  to  the  commonwealth.  Wat- 
given  for  reimbursement  of  expenses,  son  v.  Cambridge,  18  Pick.  (Mass.) 
-while   an   action  -is  pending,    although  470. 

unanswered,  does  not  operate  as    an  In  Wade  v.  Salem,  7  Pick.  (Mass.) 

estoppel  to  prevent  the   town   notified  333,  it  is  held  that  the  keeper  of  a  house 

from   denying  the    settlement    of    the  of   correction,    after    the  examination 

pauper.     Newton     v,     Randolph,     16  and  allowance  of  his  accounts  hy  the 

Mass.  426;  Holden  v.  Glenburn,  63  Me.  court  of  sessions,    may    maintain    as- 

570;  Marshpee  v.  Edgartown,  C3  Pick,  sumpsit    for  the  support  of  a  pauper, 

(Mass.)  156.  against  the  town  where  he  has  a  legal 

1.  Clinton  v.   Benton,   49  Me.    550;  settlement.     It  is  no  defense   for  the 

Commonwealth  v,  Cambridge,  20  Pick,  town   that  they   had   no  notice  of  the 

(Mass.)  267.  claim. 

Where  one   town  is  by  agreement  0.  Worcester    v.    Auburn,    4  Allen 

bound  to  support   the   pauper  and  his  (Mass.)  574. 

wife,  and  the  settlement  of  his  children  6.  Centre  v.  Wills,  7  Ohio,  pt.  2,  171 ; 

is  in  another,  the  latter  ma^  be  held  to  Ashland  County  v,  Richland  County, 

pay  for  supplies  furnished  for  the  chil-  7  Ohio  St.  65 ;  Vernon  v.  East   Hart- 

dren.  although  the  father  by  his  indus-  ford,  3  Conn.  475 ;  Simsbury  v.   Hart- 

trv  is  able  to  support  himself  and  wife,  ford,    14    Conn.    192.    See    Pike      7'. 

provided  he  can  do  no  more.     Clinton  Union,  5  Ohio  ^29. 

V,  Benton,  49  Me.  550.  When  part  of  a  town  is  set  off  and 

3.  Abbot  %\  Freniont,  34  N.  H.  432.  incorporated  into  a  new  town,  and   no 
A  State  pauper,  duly  assigned  to  an  provision  is  made  in   the  act  for  the 

individual.to  be  supported  by  him,  may  support  of  such   paupers  in   the    old 

maintain  an  action  against  the  assignee  town  as  have   no  settlement  in    the 

for  services  done  for  him  on   a  special  State,  they  must  be  supported   by  the 

agreement  for  certain   wages.    Church  town  in  whic^  they  are  when  the  sup- 

V.  Wilson,  I  Pick.  (Mass.)  23.  port  is  given,  and  no  action  can   be 

8.  Commonwealth  v.   Cambridge,  4  maintained  by  one  of  the  towns  against 

Met.  (Mass.)  3s.  the  other  for  reimbursement.      Win- 

4.  Mace  v,  Nottingham  West,  1  N.  terport  r.  Frankfort,  51  Me.  447. 

H.  52;  City  of  Boston  v.  Inhabitants  of  7.  Belmont  v,  Morrill  69  Me.  314; 
Dedham,  8  Met.  (Mass.)  513.  Calais  t'.  Marshfield,  30  Me.  511 ;  Town 
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specific  class  of  paupers  upon  the  new  town,  in  an  act  dividing  an 
existing  municipality,  does  not,  however,  necessarily  impose  upon 
the  remaining  portion  the  burden  of  supporting  all  other  paupers 
not  included  in  such  class.^ 

5.  By  Oonnties — a.  Generally. — The  obligation  of  a  county  to 
^upport  the  poor  is  statutory,  and  it  is  liable  in  no  case  except  as 
prescribed  by  statute.'  The  superintendents  of  the  poor  of  a 
county  which  has  adopted  the  "  county  system  "  of  pauper  sup- 
port cannot  recover  from  the  superintendents  of  the  poor  of  another 
county  which  has  adopted  the  same  system  the  expense  of  sup- 
porting a  pauper  who  had  removed  from  the  latter  county  into 
the  former,  unless,  at  the  time  of  such  removal,  the  pauper  had 
acquired  a  settlement  in  some  town  of  the  latter  county.* 

b.  Funeral  Expenses. — There  is  no  distinction  in  regard  to 
a  county's  liability  for  funeral  expenses  and  its  liability  for  serv- 
ices rendered  to  the  indigent  person  in  his  lifetime.  In  both 
cases  a  previous  adjudication  of  poverty  by  the  county  court  is 
necessary  to  fix  the  liability.* 

6.  Apprenticing. — Statutes  giving  the  officers  of  the  poor  the 
power  to  bind  minors  as  apprentices,  gives  them  no  authority  so 
to  do,  if  the  minors*  parents  are  living,  or  unless  the  minors  are 
chargeable  to  the  district.^  If  its  parents  are  not  living  the  offi- 
cers should  summon  its  next  friend  or  the  person  with  whom  it 
resides.*    See  APPRENTICES,  yol.  i,  p.  637. 

7.  Medioal  ServioM^ — Paupers  must  at  all  events  receive  neces- 
sary medical  attendance  at  the  expense  of  the  town  or  county  in 
which  they  belong;''  so  where   a  physician  renders  services  to  a 

of  Worcester  v.  Town  of  East  Mont-  the  commissioners  of  another  countj, 
pelier  (Vt.),  17  Atl.  Rep.  842.  for  the  maintenance  of  a  pauper  iegill/ 
If  a  special  act,  passed  since  the  settled  in  a  township  thereof,  after  re- 
adoption  of  the  Revised  Statutes,  and  turning  her  to  the  commissionen  and 
dividing  one  town  into  two  or  more  requesting  them  to  accept  and  take  care 
towns,  contains  provisions  at  variance  of  her.  Ashland  County  v.  Richland 
from  those  of  the  Revised  Statutes,  re-  Countv,  7  Ohio  St  65. 
lating  to  the  duty  of  supporting  4.  Clark  County  v,  Hine,  49  Ark. 
paupers,  as  between  such  towns,  the  145. 

provisions  of  the  Revised  Statutes,  must  5.  Welborn  i*.   Little,  i   Nottft  M. 

yield  to  the  latter  enactment.     Lewis-  (S.  C.)  263.     See   Warner  v,  Swett,  7 

ton  V.  Auburn,  3a  Me.  492.  Vt.  446. 

1.  Holden  v,  Veazie,  73  Me.  313.  Overseers  of  the  poor  are  notauthor- 

a.  Cooledge  v.  Mahaska,  24  Iowa  211.  ized  to  bind  out  poor  children  as  ap- 

See  Collins  v.  King  County,  i    Wash,  prentices,  unless  their  parenU  are  dead 

416;  King  County  v.  Collins,    i  Wash,  or  are  unable  to  support  them.  Dcmar 

469;  Clay  County  v.  Plant,  42  111.  324;  v,  Simonson,  4  Blackf.  (Ind.)  133. 

Mussel  V.  Tama  County,  73  Iowa  loi;  6.  Curry  v.  Jenkins,  Hard.(Ky.)  493- 

Perry  County  v,  Du  Q^oin,  99  111.  479;  See   Payne  v.   Long,  2  A.  K.  Marih. 

Mappes  V,   Iowa   County  Supervisors,  (Ky.)  158. 

47  Wis.  31;  Lee  County  v.  Lackie,  30  7.  Morgan   Commrs.   v.  Seaton,  90 

Ark.  764;  Hamlin   County    v.    Clark  Ind.    158;    Commissioners  of  Carroll 

County  (S.  Dak.),  45  N.  W.  Rep.  329.  County  v.  Wilson,  i  Ind. 478;  Jones  v. 

8.  Dane  Co.  v.  Sauk  Co.,  38   Wis.  De  Soto  County  Supervisors,  60  Mist. 

499.  409;  Directors  of  Poor    v,    DonnellT 

An  action  may  be  sustained  by  the     (Pa.),  7  Atl.  Rep.  204;  Poor  District  of 

directors  of  a  county  infirmary   against     Summit  Township  v,  Byers  (Pa.}i  n 
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paupefr  by  the  authority  of  the  proper  officers  he  may  recover  for 
such  services.*  If  the  physician  employed  by  the  officers  of  the 
poor  is  too  far  away  to  attend  a  pauper  requiring  attendance,  the 
physician  employed  in  his  absence  is  entitled  to  compensation 
from  the  county  ;*  or  if  the  regular  county  physician  refuses  to 
attend  a  poor  person  temporarily  in  need  of  medical  assistance, 
the  overseers  may  employ  another  physician,  for  the  value  of 
those  services  the  county  will  be  liable,*  but  a  physician  who  ren^ 
ders  medical  services  to  a  pauper  with  knowledge  that  other  and 
proper  relief  had  been  provided  by  the  officers  of  the  poor,  he  must 
be  deemed  to  have  rendered  them  voluntarily  and  cannot  recover 
therefor  in  an  action  against  the  town.^    So  under  a  statute  mak- 

Atl.  Rep.  243;  Directors  of  the  Poor  v,  tending  upon  a  pauper,  though  upon  the 

Malanjr,  64  ra.  St.  144;  Allegan j  Coun-  most  pressing  necessity;  these  services 

Xj   Commrs.  v.   McClintock,  60   Md.  not  having  been  rendered  at  the  request 

559;    Montgomery    t>.    Le    Sueur,    32  of  the  overseers,  and   they  not  having 

Minn.  532;  La   Salle  Count/  v,  Rey-  promised  to  pa^r.    Nor   would  thejr  be 

nolds,  ^  111.  x86.  protected  in  paying  for  such  services, 

A  pn/sician  rendered  a  necessary  without  a  previous  order  of  a  justice  or 
service  to  a  minor,  whose  property  was  justices  oi^the  peace.  Flower  v.  Allen, 
worth  $75,  but  whose  mother  was  dead  5  Cow.  (N.  Y.)  654;  Gourley  v.  Allen, 
and  whose  father  was  worthless  and  ir-  5  Cow.  (N.  Y.)  644;  Everts  v.  Adams, 
responsible,  held^  that  the  physician  12  Johns.  (N.  Y.)  J52. 
could  charge  the  county  for  the  service.  a.  Morgan  County  Commrs.  v.  Sea- 
Christian  County  V,  Rpckwell,  25  111.  ton,  90  Ind.  158;  Christian  County  v. 
App.  20.  Rockwell,  25  III.  App.  20. 

The  law  presumes  that  services  by  a  Compare  Orange  County  CoiAmrs. 

physician,  rendered  to  a  poor  person  in  v,  Ritter,  90  Ind.  362. 

an  emergency,  are  bestowed  in  charity.  8.  Gage  County  v.  Fulton,  16  Neb.  5. 

Cantrell    v.  Clark    County,  47    Ark.  4.  Phelps  v,    Westford,  12^    Mass. 

239.  286;  Gawley  v.  Jones  County,  60  Iowa 

1.  Hamilton  County  v,  Myers  (Neb.),  159;  Mansfield  r.  Sac  County,  59  Iowa 

37  N.  W.  Rep.  623;  Hamilton  County  694;  Robbins  i/.  Morgan  Commrs.,  91 

tr.  Rabcn  (Neb.),  37  N.   W.   Rep.  626;  Ind.  537;    Bartholomew    County    v. 

Morgan   County   v,   Holman,  34  Ind.  Boynton,    30  Ind.   359.     See  Morgan 

256;     Bentley     v.     Chicago     County  County  v,  Seaton,  122  Ind.  521. 

Commrs.,  25  Minn.  259;   Bucksport  v.  Where,  by  the  direction  of  an  over- 

Cushing,  69  Me.  224;  French  v,   Ben-  seer  for  the   poor,   another  than   the 

ton,  44  N.  H.  28;  Campbell  v.  Grooms,  county     physician     renders     medical 

101  ra.  St.  481;   Cooledge  t^  Mahaska  services  to  a  person  not  requiring  to 

County,  24  Iowa  2x1;  Boothby  V.  Troy,  be  wholly   supported   by  the  county, 

48  Me.  560;    Miller    v,    Somerset,    14  and   there    is    a    rule  of   the  county 

Mass.  396;   Kittredge  v.  Newbury,    14  board  that  such  a  person  should  resort 

Mass.  448;  Underwood   v.   Inhabitants  to  the  county  physician,  the  county  is 

of  Scituate,7  Met.  (Mass.)  214:  Bay  v.  not  liable  for^  said  services  under   111. 

Cook,  22   N.  J.  L.  343;  WilTsinson  v.  Rev.  St.  1874,*  eh.  107,  §  23.    De  Witt 

Albany,  28  N.  H.  9.  County  v,  Wright,  91  111.  529. 

Where  a  physician  and  surgeon  ren-  To  a  suit  for  medical  services  ren- 
ders professional  services,  in  a  case  of  dered  to  a  temporary  pauper,  at  the 
emergency,  on  the  credit  of  his  patient,  request  of  a  township  trustee,  an 
who  fails  to  pay  the  bill,  and  after  sev-  answer  that  the  board  had  a  rule, 
era!  years  admits  himself  to  be  a  pau^  known  to  plaintiff,  that  they  would 
per,  the  physician  cannot  then  recover  pay  for  only  one  visit  to  a  pauper,  if 
for  said  servibes  from  the  directors  of  he  was  in  a  condition  to  be  removed  to 
the  poor.  Blakeslee  v,  Chester  County  the  county  asylum ;  that  the  pauper 
Poor  Directors,  loi  Pa.  St.  274.  in  question  was  in  such  condition ;  and 

No  action  lies  by  a  physician,  against  that  the  plaintiff  was  the  physician  of 

overseers  of  the  poor,  for  services  in  at-  the  asylum,  waa  <held  a  good  answer. 
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ing  a  town  liable  for  **  expenses  unnecessarily  incuited  "  by  a  phy- 
sician .  against  the  town  for  medical  attendance  upon  a  pauper, 
who  has  a  legal  settlement  in  another  town,  the  fact  that  another 
person  arranges  to  take  care  of  her  will  not  prevent  his  recovery, 
if  neither  the  agent  nor  the  town  furnished  medical  attendance.^ 

To  enable  a  town  to  charge  another  town  with  medical  attend- 
ance  furnished  a  pauper  it  is  no\  necessary  that  the  pauper  should 
have  known  that  the  physician  intended  to  charge  the  town.* 

8.  Aotioni  for  Support. — Statutes  generally  provide  that  paupers 
must  have  a  legal  settlement  in  the  county  or  town  in  order  to  be 
chargeable  to  such  county  or  town.  So  in  actions  for  support,  the 
plaintiff  must  show  that  the  pauper  was  legally  settled  in,  and 
chargeable  to  the  town  of  the  overseer  receiving  notice  to  remov5 
him,*  and  •  the  services  rendered,  moneys  expended  in  behalf  of 
the  pauper  must  be  proved.  If  a  pauper  is  proved  to  have  once 
had  his  settlement  in  the  defendant  town,  the  burden  is  on  the 
town  to  prove  a  subsequent  settlement  gained  elsewhere.^  The 
party  affected  should  be  summoned  before  the  justices,  or  have 
reasonable  notice  of  the  time  and  place  of  hearing.  The  legal 
residence  of  the  pauper  must  first  be  judicially  determined,  and  an 
order  of  removal  made  out ;  and  the  order,  or  a  copy  of  it,  together 
with  the  notice  required  by  the  statute,  should  be  served  by  the 
overseer  where  the  pauper  is,  upon  the  overseer  of  the  place 
where  his  settlement  has  been  adjudged  to  be.  The  justices  can- 
not rendef  judgment  and  issue  execution  against  the  overseer. 

Commissioners   v.  Saunders,  i6  Ind.  quested^so  to  do  by  the  proper  officeiSi 

405.  Cooper  i;.  County  Commissioners,  64 

A  post  mortem  examination   made  Ind.  520. 

bj  a  physician,  at  the  direction  of  the  2.  Bridgewater  v.  Roxbujr,  54  Conn. 

coroner,  (s  not  a  service  covered   by  213. 

his  employment  to  attend  upon   the  8.  Youngs  v.  Overseers,  14  N.  J.  L. 

county  poor.    Gaston  t/.  Commission-  517;  Mitchell  v,  Comville,  12  Mass, 

ers  of  Marion  County,  3  Ind.  497.  733 ;  Miller  v.  Somerset,  14  Mass.  396; 

A   physician  employed  by  a  town  K.ittredge  v,  Newbury,  14  Mass.  390. 

trustee  to  attend,  ^'during  his  last  ill-  The   kindred  of  a   pauper  are  not 

ness,*'  a  pauper  dying  from  the  effects  liable  for  his  support  under  St.  1793,  cb. 

of  a  tumor,  cannot  charge  the  county  59,  §  3,  to  any  town   furnishing^  relief, 

for  making  an  excision  of  the  tumor  but  only  to  the   town  of  the  pauper's 

after  death,  so  that  the  body  may  be  settlement.  Salem  v,  Andover,3MBS8. 

encased  in  an  ordinary  coffin.    Morgan  436 ;     Saywood    x>.    Alfred,   5   Mass. 

Countv  V,  Johnson,  29  Ind.  35.  244. 

1.  Wing  V.  Chesterfield,  116  Mass.  Massachusetts  YL^v,%\a,  ch.46,$i8, 
3.  See  Windham  v*  Portland,  23  changed  the  provision  of  Sts.  of  i793» 
e.  410.  ch.  59,  ^13,  and  the  person  who  is  not 
Under  a  contract  between  the  an  inhabitant  of  the  town  where  t 
county  commissioners  and  a  physician,  pauper  falls  into  distress  may  now  re- 
by  which  the  latter  agreed  for  a  spec-  cover  of  such  town  any  expense  nee- 
ified  sum  to  "do  all  the  pauper  prac-  essarily  incurred  by  him  for  the  re- 
tice  in  A  township,  including  the  lief  of  the  pauper  after  notice  and  re- 
county  asylum  and  jail,'' and  **to  pre-  quesl  made  to  the  overseers  of  the  poor 
sent  no  claims  or  demands  for  any  of  the  town,  and  fheir  neglect  to  pro- 
extra  charges,"  it  was  held  that  the  vide  for  the  pauper.  Underwood  9. 
physician  was  bound  to  treat  non-resi-  Scituate,  7  Met.  (Mass.)  214. 
dent  paupers  within  such  township,  4.  Starkes  v.  New  Portland,  47  Me, 
without  extra  charge,  on    being  re-  183. 
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The  warrant  directed  by  the  statute  ought  to  set  forth  the  whole 
proceeding,  and  show  at  how  much  they  adjudged  the  sum  neces- 
sarily expended.^ 

No  person  can  maintain  an  action  against  a  town  for  supplies 
furnished  to  a  pauper  but  the  one  who  gave  the  notice  to  the 
overseers.*  It  is  not  necessary  to  show  that  the  supplies  had  been 
paid^for  before  notice  was  given  to  the  town  chargeable.' 

POOB  DEBTORS. — (See  also  ARREST,  vol.  i,  p.  719;  FRAUDU- 
LENT Debtor,  vol.  8,  p.  780 ;  Imprisonment  for  Debt,  vol. 
10,  p.  212.) 


L  Definition,  833. 
XI.  Imprisonment  (See,  al^o  Ar- 
rest, vol.  I,  p.  19;  Impris- 
onment FOR  Debt,  vol.  10, 
p.  312),  833. 
III.  Proceedings  to  Obtain  a  Dis- 
charge, 824. 

1.  Preliminary  Ste^s.,  834. 

2.  The  Oath,  839. 

3.  Who  May  Ap^ly  for  a  Dis- 

charge^ 839. 

4.  Charges  of  Fraud  (See  also 


Fraudulent  Debtor,  vol. 

8,  p.  780),  830. 
5.   The  Discharge;  tts  Validity 

and  Efect,%iu 
IV.  Support  ot  Debtor  in  Jail,  833. 
V.  Recognizance  or  Bail  Bond,^  833.' 

1.  Nature  and  Requisites  of  833. 

2.  yail     Limits      (See     also 

Prison),  834. 

3.  Performance  of  Breach^  835. 

4.  Action     Ufon     the    Recogni' 

zance,  830. 


r 

L  BSFDriTlOV. — In  several  of  the  United  States^  statutes  exist 
which  provide,  in  substance,  that  any  person  arrested  or  impris- 
oned for  debt,  or  upon  mesne  process  in  ^n  action  of  contract, 
desirous  to  procure  his  discharge  from  arrest,  may  summon  his 
creditor  before  a  magistrate,  and  there  take  oath  that  he  has  no 
property  with  which  to  pay  the  debt  on  which  he  is  detained ; 
and  upon  this  oath,  due  proceedings  being  had  before  the  magis- 
trate designated  by  the  law,  he  may  be  set  at  liberty.  Persons 
entitled  to  the  benefit  of  such  laws  are  called  poor  debtors ;  and 
the  law  and  the  oath,  respectively,  are  known  as  the  poor-debtor 
law  and  the  poor  debtor's  oath.* 

n  IxmaOHMZHT. — In  England,  and  generally  throughout  the 
United  StateSy  either  by  legislative  enactment  or  constitutional  pro- 
visions, arrest  or  imprisonment  for  debt  has  been  abolished,^  al- 
though in  most  jurisdictions  provisions  still  exist  for  the  arrest  of 
debtors  in  certain  cases  of  fraud.*  In  those  jurisdictions,  however, 
where  imprisonment  for  debt  still  survives,  even  where  there  is  no 
fraud,  the  poor  debtor  laws  have  placed  restraints  upon  the  general 


1.  Youngs   V.  Overseers,  14  N.  J.  L.  J.   Lee  v.  Deerficld,   5   N.  H.  390; 

5x7;  Township  of  Gilpin  v.  Township  Northwood    v.    Barrington,    9  N.   H. 

of  Park  (Pa.),  11  Atl.  Rep.  791.  369. 

It  is  not  necessary  that  an  examina-  4.  a  Abbot's    Law  Diet.  388;  3  Bou- 

tion   should  appear  upon  an  order  of  Tier's  Law  Diet,  (i^th  ed.)  433. 

sessions  for  the  removal  of  a  pauper.  6.  Stat.  33  &  33  Vict.,   ch.  63 ;    Ar- 

Eallowfield  v.  Marlborough,  i  Dall.  38.  rbst,  vol.  i,  p.  719,  n.  5. 

9.  Warren  v,  Islesborough,  30  Me.  6.  Imprisonment  for   Debt,  toL 

443.  10,  p.  313. 
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power  of  arrest,  and  allow  an  honest  but  unfortunate  debtor  to  be 
discharged  from  arrest  upon  delivering  up  his  property  for  the  ben- 
efit of  his  creditors,  or  upon  taking  the  poor  debtor's  oath.^ 

m.  PxoGSBDDrcw  TO  Qbtaiv  A  DuGSABCS— 1.  Prdimiiiary  Stopi. 
— If  the  debtor  desires  to  obtain  his  discharge  from  arrest  by 
taking  advantage  of  the  poor  debtor  laws,  he  makes  application 
to  a  magistrate,  designated  by  statute,  to  be  allowed  to  take  the 
oath  for  the  relief  of  poor  debtors.* 

1.  *'The  person  of  a    debtor,  when  different  States,  vet,  as  a  rule,  he  if 

there  is  not  strong    presumption   of  released  upon  defivering  his  property 

fraud,  ought  not  to   be  continued  in  to  a  trustee  or  taking  oath  that  he  hai 

prison,  after  he  shall  have  delivered  not  more  than  ten  or  twentj  dollan 

up  his  property  for  the  benefit  of  his  above  the  amount  exempted  by  statute 

creditors,   in  such  manner  as  shall  be  in  the  particular  State  in  which  be  is 

prescribed    by    law."      Rhode  Island  confined."     2  Bouvier's  Law  Diet.  432. 

.  Const,  art.  i,  §  11.  '*No  crime  known  to  the  law  brought 

"No  person  shall   be  imprisoned  for  so  many  to  the  jails  and  prisons  (one 

debt,  unless  upon  refusal  to  deliver  up  hundred  years  ago)   as   the  crime  of 

his  estate  for  the  benefit  of  his  credit-  debt,  and  the  class  roost  likely  to  get 

ors,  in  such  manner  as  shall  be  pre-  into  debt  was  the  most  defenseless  and 

scribed  by  law,  or  in  cases  where  there  dependent,  the  great  bodjr  of  servants, 

is  strong  presumption  of  fraud."     lUi-  artisans,  or   laborers."     i  McMtsteri 

nois  Const,  art  2,  ^  12;  Illinois  Rev.  Hist.  Peop.  U.  S.  98. 

Stat.,  ch.  72,  ^^  1-35 ;  Maine  Rev.  Stat.,  By  the  common  law,  a  debtor  im- 

ch.   X13;  Massachusetts  Pub.  Stat^  ch.  prisoned  on  execution  in  a  civil  action 

162 ;  Genl.  Lfaws  New  Hampshire^  ch.  could  not  be  discharged  without  pay* 

341 ;  New    yersey    Rev.   St.,  p.  497 ;  ing  the  debt,  even  on  taking  the  pcir 

Genl.  Laws  Orej^on^  p.  627 ;  Pennsyl-  debtor's  oath,  if  his  creditor  would  paj 

vania,  i  Briehtly's  Pur.   Dig.   p.  66,  (  for  his  support  in  prison.    3  Bl.  Com, 

62 ;  Rhode  Island  Pub.  Stat,  ch.  226.  416;  Massachusetts  Anc.  Chart  650. 

Genl.   Stat.  South  Carolina^  §^  2405  The  existing  statutes  do  not  give  the 

et   seq,;    Code    of  Civil  Proc.    South  creditor  this   election,  but   allow  the 

Carolina^   ^§   igg  et  seq.;  Rev.  Laws,  debtor  to  obtain  his  discharge bj  taking 

Vermont,  ^^  i^i^-i^iS;  Virginia  Code  the  poor  debtor's  oath,  unless  he  hM 

(1887),  ch.  176;  J^iscoMsinRev.  Stat,  been  guilty  of  some  fraud  or  wasteful 

M  4507*  4320.  misuse  of  his  property.      Stockwell  ?'. 

**Upon  taking  the  oath,  the  defend-  Silloway,  looMass.  287. 
ant  or  debtor  shall  be  discharged  from  2.  Ap^Uoalloii;  Statutory  FroflsiOBS.^ 
arrest  or  imprisonment,  and  shall  be  "If  the  debtor  at  the  appointed  time  and 
forever  exempt  from  arrest  on  the  place,  makes  a  full  disclosure  of  the  se- 
same execution,  or  on  any  process  tual  state  of  his  affairs  and  of  all  bit 
founded  on  the  judgment,  or  on  the  property,  rights  and  credits,  and  an- 
same  cause  of  action,  unless  convicted  swers  all  proper  interrogatories  in  re- 
ef having  willfully  sworn  falsely  on  his  gard  to  the  same,  to  the  satisfaction  ol 
examination."  Massachusetts  Pub.  said  justices,  and  they  are  satUfied  that 
Stat.,  ch.  162,  ^  40.  the  disclosure  is  true,  and  do  not  dis- 

**It  may  be  stated  generally   that  the  cover  any  thing  therein  inconsistent  with 

object    of   such    statutes.    .    .is    to  his  taking  the  oath  prescribed  in  section 

induce  the  defendant  to  pay  the  debt,  thirty,  they  may  administer  it  to  him 

give  security,  or  take  advantage  of  the  and  certify  the  fact  on  the  writ ;  and 

insolvent  laws,  or  of  some  enactments  the    debtor    shall    thereupon  be  dif^ 

made  especially  for  the   relief  of  poor  charged  from  arrest ;  and  no  execution 

debtors.     It  follows,  therefore,  that  in  issuing  on   the   judgment  in  the  wit, 

most  of  the  States  a  person  under  ar-  shall  fun  against  his  body,  but  against 

rest  for  debt  may  obtain  his  release  in  his  property  only."     Maine  Rev.  Stat., 

any  of  these  ways.     A  poor  debtor  is  ch.  113,  ^6.     "Any  person  »"*«tedof 

of  course  usually  compelled  to  resort  to  committed  to  jail  on  execution,  or  who 

one  of  the   two   last   mentioned,    and  has  given   bond  as   provided  byi*^* 

although  the  proceedings  differ  in  the  may  apply  to  a  justice  of  the  lupreine 
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The  general  practice  is  for  the  magistrate^  to  appoint  a  time  and 
place  for  the  debtor's  examination^^and  to  issue  notice  thereof  to 
the  creditor.'    Then,  at  the  time  and  place  appointed,  if  the  debtor 

court,  by  petition,  praying  for  the  ap-  Carleton,  32  Me.  335 ;  McGilvery  v, 

pointment  of  two  justices  to  whom  he  Staples,  81  Me.  loi ;  Gear  v.  Smith,  9 

may  apply  to  be  admitted  to  take  the  N.  H.  63. 

oath  for  the  relief  of  poor  debtors."  Accordingly  a  surety  on  the  poor 

"  Said  debtor  may  make  application  debtor's  bond,  or  a  near  relative  of  the 

to  said  justices,  setting  forth  that  he  debtor  is  incompetent  to  act    Winsor 

had  not,  at  the  time  of  his  arrest,  nor  at  v.  Clark,  36  Me.  no;  Gray  t^  Douglas, 

anytime  after,  estate  of  the  value  of  81  Me.  437;  Bard  v.  Wood,  30  Me.  155; 

twenty  '  dollars,  except  goods  by  law  Gear  i;.  Smith,  9  N.  H.  63.    So  also 

exempt  from  attachment,   and  praying  where  the  execution  is  in  ravor  of  the 

to  be  admitted  to  take  said  oath.^'  Genl.  inhabitants  of  a  town,  an  inhabitant  of 

Laws  New  Hampshire^  ch.  241,  f  §  i  &  3.  such  town  cannotact     Norridgewock 

And  see  Massachusetts  Pub.   Stat.,  ch.  f.  Sawtelle,  72  Me.  484.     Nor  can   the 

162,  ^  39.  attorney  for  the  debtor  act  as  magis- 

Api^aUOB— Beqviilt^a  of.— The  ap-  trate.  Kane  v.  Learned,  117  Mass. 
plication  should  be  signed.  Neal  190.  But  the  fact  that  the  magistrate 
V.  Payne,  35  Me.  158.  was  a  brother  of  a  surety  on  the  debt- 
It  need  not  state  that  the  debtor's  or's  bond,  or  a  creditor  of  the  debtor, 
circumstances  are  such  as  to  entitle  does  not  disqualify  him  from  acting, 
him  to  the  oath.  Eaton  v.  Miner,  5  N.  Downer  r.  Hollister,  14  N.  H.  122. 
H.  542.  Fuller  v,  Davis,  73  Me.  5J6. 

It  does  not  matter  that  the  nature  of  The  mere  fact  that  a  justice  of  the 

the  action  in  which  the  judgment  was  peace  and  of  the  quorum  has  issued  a 

recovered    is    wrongly  stated    in   the  citation  to  the  creditor,  does  hot  dis- 

'  application,  where  the  mistake  does  qualify  him  from  acting  in  the  same 

not  mislead  the  creditor.    Osgood  v,  case,  m  the  examination  of  the  debtor. 

Hutchins,  6  N.  H.  374,  Ayer  v.  Woodman,  24  Me.  196;  Cum- 

An    application  is    sufficient,  if  it  minffs  v.  York,  54  Me.  386. 

states  the  facts  necessary  to  be  stated,  Tne  certificate  of  the  administration 

and  contains  a  petition   for  the  relief  of  the  oath  need   not,  however,  state 

provided  in  intelligible  terms,  although  the  fact  of  the  disinterestedness  of  the 

the  word  "oath"  be  omitted.  Femald  justices.    Butler  v,  Fairbanks,  4  Gray 

V.  Noyes,  30  N.  H.  39.  (Mass.)    531.      Contra    Scamman    v. 

It  need  not  describe  the  statute,  and  Huff,  51  Me.  194. 

an  erroneous  description  of  it  may  be  2.  One  desirous  of  taking  the  oath 

rejected  as  surplusage.    Ladd  v.  Dem-  for  the  relief  of  poor  debtors  must  be 

ing,  20  ^.  H.  487.  examined     before      magistrates    au- 

It  need  not  state  the  amount  of  the  thorized     to    act     in   the  county  in 

execution.     Allen  v,  Bruce,  12   N.   H.  which   the  arrest  was   made,  and  he 

418.  cannot  cite  his  creditor  and  be  heard 

Under  the  JV^a;  Hampshire  statute  with  effect  before  those  of  any  other 

the  application    of  the  debtor  must  be  county.     Houghton  t/.  Lyford,  39  Me. 

made,  the  place  of  hearing  appointed,  267. 

and  the  oath  administered,  within  the  8.  Notioe. — As  these  proceedings  are 

county  in  which  the  arrest  was   made,  in  the  nature  of  civil  proceedings  there 

Hawley  v.  White,  18  N.  H.  67.  is  no  reason  why  the  strict  rules  which 

Where  a  person,   arrested  on   civil  govern  criminal  cases  should  be  applied 

process,  wished  to  go  immediately  be-  to  notices,  of  this  kind, 

fore  the  magistrate    who    signed   the  The  application  of  this  principle  is 

writ,  who  was  absent  at  the  time  some  illustrated  bv  the  following  cases  : 

miles  away  in  another  county,  it  was  The  magistrate  issuing  the  notice 

held  that  the  officer  was  not  bound  to  need  not  necessarily  be  the  magistrate 

comply  with  the  request,  the  magis-  who  took  the  recognizance.    Elliott  v. 

trate  being  out  of  the  county,  and  that  Willis,  i  Allen  (^^iss.)  461. 

the  officer  was  justified  in  committing  The  requiremelit  of  the  Massachu- 

him.    Whitcomb  v.  Cook,  38  Vt.  477.  setts  statute  that  the  notice  shall   be 

1.  Kaglitrate  Mutt  bf  Disinterested,  signed  by.  the  magistrate  and  designate 

—Bard  v.  Wood,  30  Me.  155;  Baker  t^  his  official  capacity,  is  held  not  to  be 
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satisfied  by  the  mere  addition   of  the  M€sme    procets,   has  been  held  ralki. 

word,  ^^magistrate"   to  the  signature.  Calnan  v,  Toomey,  129  Mass.  451. 

Carter  v.  Clohecy,  100  Mass.  39^  nor  A  notice  naming  seven  o*clou  p.m. 

by  the  addition  of  the  words,  ** justice  in  Tanuarj  does  not  name  an  unreaiOD- 

ot  the  peace,"  although  the  magistrate  able    hour.    May   v,  Foote,   7  Alien 

is  in    fact   a    trial    justice.    Nash    v,  ^Mass.)  354. 

Coffey,   105  Mass.  341.  A  notice  giving  the  day  of  ^e  month 

A  notice  to  a  corporation,  which,  but  omitting    the  year  and  the  word 

though  not  describing  it  by   its  true  **next'*  has  been  held  good.    Salmon  v. 

name,  was  sent  to  its  attorney  and  ac-  Nation,  109  Mass.  216. 

Jcnowledged  by  him  as  notice  to  the  cor-  A  notice  designating  the  plsce  for  the 

poration,  was  held  sufficient^  in  Mutual  examination    as   the  '^police  court  in 

safety  F.   Ins.   Co.  v.   Woodward,  8  Lynn*'    has    been    held   sufficient  to 

Allen  (Mass.)  148.  designate     the     place.     Danforth    v. 

A  notice  directed  to  four  only  of  Knowlton,  xii  Mass.  76. 

five  joint  plaintiffs  and  served  on  the  A  notice  to  Judgment  creditors,  not 

attorney  of  the  five  has  been  held  suf-  residents  of  the  countv,  addressed  to 

ficient.    Dana  t;.  Carr,  i3f  Ma8S.397.  **A,  attorney  for  B  an<!  C,  creditors," 

So  a  notice  giving  only  the  initial  is   sufficiently     addressed.    Pierce   t^. 

letter  of  the  first  name  of  the  creditor.  Phillips,  loi  Mass.  3x3. 

Dwyerr.  Winters,  136  Mass.  186.  Hew  Nottoe. — Under  the  Massackw 

So  a  notice  directed  to  **A,  attorney  setts  statute  providing  for  a  new  notice 

for  B,  et  al^  creditors,"  where  the  exe-  it  has  been  held  that,  if  a  poor  debtor 

cution  was  in  favor  of  B    alone.      Hill  directs  an  officer  to  obtain  from  a  mag- 

v.  Bartlett,  124  Mass.  399.  Istrate  a  notice  to  the  creditor  of  the 

The  omission  of  the  debtor's  middle  desire  of  the  debtor  to  take  the  oath  for 
name  was  held  not  to  invalidate  a  the  relief  of  poor  debtors,  and  to  hare 
notice  in  which  he  was  in  other  ways  a  time  appointed  for  the  hearing  not 
so  described  that  the  creditor  could  later  than  a  certain  day,  and  the  mag- 
not  be  misled.  Collins  v.  Douglass,  i  istrate  issues  a  nodce  in  due  form  ap- 
Gray  (Mass.)  167.  pointing    a  later    day,     which  notice 

So  where  the  notice  gave  the  debt-  is  duly  served  upon  the  creditor,  the 

or's  name  as  "Henry  D.  Winter,"  his  debtor  may   repudiate  the  notice,  and 

true  name,  while  the  writ,  execution,  give  a  new  notice  immediately.   Burt 

and    recognizance  described   him  as  v.    Geary,  128  Mass.  404. 

"Henry  Winters."    Dwyer  p.  Winters,  And,  the  statute   providing  that  no 

126  Mass.  186.    See  also  Van  Kuran  v,  new  notice  of  a  poor  debtor's  appUa- 

May,  7  Allen   (Mass.)  466.    And  see  tion  to  take  the  oath  shall  be  given  un- 

Peck  V.  Wilson,  14  N.  H.  587,  in  which  'til  after  seven  days  from  the  service  of 

case  the  omission  of  the  initial  letter  the  formernotice,  unless  the  former  w» 

of  the    creditor's    middle    name  was  insufficient,  a  new  notice  given  the  same 

held   immaterial,    the    notice    being  day  by  altering  a  served  and  sufficient 

served  on  his  attorney,  and  there  being  former  notice  is  invalid,  although  the 

no  possibilty  of  a  misunderstanding.  officer  makes  return  upon  the  new  no- 

If  the  debtor  has  been   arrested    In  tice  only.     Hastings  v.  Partridge.  124 

more  than  one  suit,  the  notice  must  Mass.  401. 

specify  which  suit  is  referred  to.  And  see,  fiirther,  o&  the  subject  of  a 

MerHam  V.  Haskins,7  Allen  (Mass.)  new    notice,  under  the   Masscekfitts 

346.    But  where  the  debtor  had  been  statute,     Saffbrd   ir.  Clark,  105  Mao. 

twice  arrested   on    two    executions  in  389;  Millettr.  Lemon,  113  Maaa.3«; 

favor  of  the  same  creditor,  it  was  iield  Skinner  v.  Frost,  6  Allen  (Msaa.)  »s; 

that  two  notices,  precisely  alike,  fixing  Grant  v,  Clapp,  106   Mass.  453;  Mc- 

the    same    time  and   place  for  the  er-  Inemy    v.    Samuels,    xa^   Msas.  425- 

amination,  and  served  upon  the  creditor  Browne  v.  Hale,  217  Mass.  158. 

simuluneously,  were  sufficient.     Way  8«rTloe    of    Vollea.— Service    vaj 

V.  O'SulIivan,  106  Mass.  118.  be  waived,  and  the  wavier  proved  bj 

A  notice  describing  the  execution  as  parol,  though  the  officer's  return, 
issued  from  the  court  holden  at  L.,  showing  a  defective  service,  makti  no 
when  in  fact  it  was  issued  from  the  allusion  to  a  waiver.  Lord  v.  Skinner, 
court  holden  at  B,  has  been  held  bad.  9  Allen  (Mass.) 376;  Williams r. Kim- 
Shed  t;.  Tileston,  8  Gray  (Mass.)  244.  ball,    132   Mass.    214;  Goldenberg  v. 

A  notice  making  an  arrest  on  execu-  Blake,  145  Mass.  354. 

lion,  when,  in  fact,  the  arrest  was   a  The  appearance  of  the  creditor's  at- 
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Xomey  at  the  time  and  place  mentioned  Nor  to  have  the  examination  com- 

in  the  notice,  for  the  purpose  of  ex-  menced  within  the  thirty  days.      It  is 

amining  the  notice  and  return,   is  not  sufficient  if  the  notice  is  issued  within 

a  waiver.      Francis    v.   Howard,    X15  that  time.    Barnes  v,  Ladd,  130  Mass. 

Mass.  236.  5S7- 

Nor  is  a  special  apit>earance  to  ob-  Service  of  the  original  application  to 

ject.     Williams  v,  Kimball,  132  Mass.  take  the  oath  is  sufficient,  although  the 

314.  statute  requires  service  of  **an  attested 

An  individual  eave  notice  to  take  the  copy  thereof.*'  Callaghan  v,  Whit- 
poor  debtor's  oaui,  as  prescribed  in  a  marsh,  145  Mass.  340 ;  Eaton  v.  Miner, 
specified  act,  which  act  was  repealed.  5  N.  H.  542. 

The  creditor  attended,  but  did  not  ex-  In  Young  t/.  Capen,  7  Met.   (Mass.) 

cept  to  the  notice  for  this  cause,  and  287,  it  was  held  insufficient  merely  to 

the  proper  oath  was  taken.    Held^  that  read  the  notice   to  the  creditor.     But, 

the  exception  was  waived.     Bunker  v.  in    Goldenberg   v,    Blake,    145   Mass. 

Nutter,  9  N.  H.  554.  354,  it  was  held  that  the  question  of 

If,  to  be  good,  service  should  be  made  waiver  was  for  the    jury    where    the 

before  a   certain   hour  of  the  day,  a  creditor,  on  the  notice   being  read  to 

return  showing  the  day,  but  not  the  him,  told  the  officer  that  he  understood 

hour  of  service,  does    not  sufficiently  it  and  would  attend  the  hearing. 

shqw  a  good  service.     Park   v,  John-  In  Baldwin  z\  Merrill,  4  Me.  55,   it 

ston,  7   Cush.  (Mass.)  265.    See   also  was  held  that  when   a  seal   was  upon 

Smith   V,  Randall,    i   Allen    (Mass.)  the  citation,  when  issued,  but  had  ac- 

456.  cidentally  dropped  off  before  service. 

The  right  to  his  office  of  the  con-  the  service  was  good.     And  see  Lewis 

stable  de  facto  who  served  the  notice  v.  Brewer,  51  Me.  108.                          * 

cannot  be  questioned  in  a  suit  to  which  Under  the   Massachusetts    statute  a 

he  is  not  a  party.     Elliott  v.  Willis,   i  personal  delivery  to  the  creditor  or  his 

Allen  (Mass.)  461;  Petersilea  v.  Stone,  agent  6r  attorney  is  required;  that  is, 

1 19  Mass.  465.  the  copy  of  the  notice  may  not  be  sent 

A  sheriff  cannot  serve  the    notice  by  mail  nor  handed  to  a  third  person, 

outside  of   his  county.     Henshaw   t;.  Williams  v.  Kimball,  135  Mass.  411. 

Savil,  1 14  Mass.  74.  Service  upon   either  the    creditor's 

,  The  officer's  return  of  service  is  con-  agent  or  his  attorney   is    good,  where 

clpsive,  in  an  action  on  the  recogni-  both  reside  in  the  county.    Salmon  v, 

zance.      Niles    v.    Hancock,    3    Met.  Nation,  109  Mass.  2x6. 

(Mass.)   568;  Collins    v,  Douglass,   i  Where  the   creditor  resides   in   the 

Gray  (Mass.)  167;  Henshaw  v,   Savil,  county  and  his  attorney  out  of  it,serv- 

114  Mass.  74;  Hall  v.  Tenney,  11  N.  H.  ice  upon  the  latter  is   sufficient.    Har- 

517;  Woods  V,  Blodgett,  15  N.  H.  569.  wood  v,  Wiley,  115  Mass.  358. 

Facts  not  appearing  in   the   return  See  also  Knight  v.  Fifield,  7   Cush. 

may  be    shown   by  parol.    Taylor  v,  (Mass.)  263. 

Clarke,  121  Mass.  319.  But  service  on  the  creditor,  who  re- 

So,  in  Maine^  the  certificate  of  the  sides  out  of  the  county,  instead  of  on 

justices  is  conclusive  as  to  the   fact  of  his  agent,  who  resides  in  the  county, 

notice.     Buckley  v.  Page,  i  Cliff.  (U.  will  not  suffice.     Putnam  v.  Williams, 

S.)  474;  Baker  v.  Holmes,  27  Me.  153;  a  Allen  (Mass.)   73.    This  distinction, 

Lowe  V.  Dore,  32  Me.  27 ;  and  of  the  however,  turns  upon  the  wording  of 

sufficiency   of    the  citation.    Gray   v,  the  statute. 

Douglass,  81  Me.  427.  It  has  been  held  that  service  on  the 

But  in  New  Hampshire,  it  has  been  creditor's    attorney    at    his    place    of 

held  to  ht  prima  facie  evidence  only,  business  in  another  county   was  good. 

Woods  Vy  Blodgett,  15  N.  H.  569.  though    his    place    of   residence   was 

The    condition    of    a    recognizance  within  the  county  in  which  the  arrest 

that,  within  thirty  days  from  the  day  was  made.     Carroll  v.  Rogers,  4  Allen 

of  the  debtor's  arrest,  he  will  **d^iver  (Mass.)  70. 

himself    up    for    examination    before  As  to  the  form  of  notice  to  be  served 

some    nuigistrate    authorized  to    act,  on   the    attorney    of    a    non-resident 

giving  notice  of  the    time    and  place  plaintiff,    see  Pierce  v,   Phillips,  loi 

thereof,"  as  by  law  provided,  does  not  Mass.  313. 

require  him  to  haye  the  notice  served  As  to  who  is  an  agent  of  the  creditor, 

npon  the  creditor   within   the  thirty  see  Newcomb  v.  Willcutt,  124  Mass. 

days.    Marple  v»  Burton,  144  Mass.  79.  178. 
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is  entitled  to  his  discharge  under  the  provisions  of  the  statutes, 
the  magistrate  administers  to  him  the  oath  and  discharges  him 
from  arrest.^ 

At  to  the  circumstancet  under  which,  of  proceedings  had  In  the  absence  of 

neither  the  creditor  nor   hit  agent  or  such  party,   upon   his  default,  at  the 

attorney  residing    within    the  county,  time  to  which  the  hearing  was  in  fact 

service  maj  be  made  on  the  officer  who  adjourned.    Carlton  v.  Choate,  5  AUeo 

made  the  arrest,  see   Way  v,  Carlisle,  (Mass.)  577. 

13   Allen   (Mass.)   398;  Richardsoft  v.        Under    the    Massackusttts    statute, 

Smith,  I  Allen  (Nuiss.)  541;  Hyatt  v.  giving  a  magistrate  the  discretionary 

Felton,  9  Allen  (Mass.)  378;    May  v.  power  which  courts  have  in  dvil  ac- 

Foote,  7  Allen   (Mass.)  354;   McGur-  tions,    as    to    adjournment   and  other 

kine  v.  Bates,  1x3  Mass.  507;  Cutler  v.  incidents  of  a  poor  debtor's  examtna- 

Boyd,  124  Mass.  181.  tion,  the  magistrate  may  keep  open  the 

1.  Mtusackusetts  Pub.  Stat.,  ch.  163,  hearing  af^er  the  expiration  of  the  hour 

$  30.  *  to  which  it  has  been  adjourned;  and  it 

*The  procedure  is  very  technical  and  is  immaterial  that,  without  informing 

is  governed  entirely  by  statute,   but  the  the  creditor,   he   had  told  the  debtor 

proceeding  are  quite  similar  in    the  that  he  need  not  appear  till  after  the 

various     jurisdictions      where       such  expiration    of  the    hour.    l.incoln  v. 

statutes  for  the  relief  of  poor  debtors  Cook,  134  Mass.  383. 
exist.  If  the  debtor  is  allowed  by  themigii* 

As  the  right  to  Imprison  a  debtor  trate  before  whom  he  is  carried,  with 
does  not  constitute  any  part  of  the  obli-  the  consent  of  the  creditor,  to  go  at 
gation  of  the  contract,  being  wholly  a  large  from  day  to  day  during  his  ex- 
matter  of  remedy,  it  follows  that  the  amination,  and  is  present  at  the  time 
States  have  the  right  to  regulate  or  abol-  and  place  to  which  it  is  adjourned,  and 
bh  imprisonment  for  debt  at  their  waits  in  readiness  to  be  further  ex- 
pleasure,  even  though  the  debtor  may  amined,  and  to  take  the  t>ath«  a  re&son- 
be  already  imprisoned.  Buck  v.  Me-  able  time,  and  until  he  is  informed  by 
serve,  16  N.  H. 422;  Gooch  r.  Stephen-  the  magistrate  that  the  oath  will  be 
son,  15  Me.  139;  Hastings  v.  Lane,  15  administered  to  him,  and  the  creditor 
Me.  134;  Sturges  v.  Crowninshield,  4  does  not  appear,  this  is  a  full  peHbrm- 
Wheat.  (U.  S.)  122;  Sommers  v,  John-  ance  by  the  debtor  of  his  duty;  and  the 
son,  4  Vt.  278;  Beers  v,  Hauehton,  9  magistrate,  although  he  does  not  in 
Pet.  (U.  S.)  329;  Mason  v,  Haile,  X2  fact  administer  the  oath  to  him,  has 
Wheat.  (U.  S.)  370;  Penniman's  Case,  thereafter  no  jurisdiction  to  subject 
103  U.  S.  714.  him  to  further  examination,  nor  has 

jUUcummaiit  of  Baariiig. — ^The  hear-  the  creditor   power  to    rearrest  him. 

Ing  may  be  adjourned  from   time    to  Doane  v,  Bartlett,  4  Allen  (Mass.)  Tf. 
time.     Leach  v.  Pillsbury,   18   N.    H.        JtirladlotiOB. — ^The  right  to  the  benefit 

C25;    Fales  V,  Goodhue,  25  Me.    423;  of  the  poor-debtor  laws,  being  an  inci- 

May  V,  Foote,  7  Allen  (Mass.)  354.  dent    of  imprisonment   for  debt,  is  a 

Afler  a  magistrate  has    announced  matter   of  remedy  and   depends  upon 

his  decision  not  to  administer  the  oath,  the  law  of  the  jurisdiction  where  the 

he  has  no  power  to  adjourn  the  case,  action  is  brought.     See  Arrest,  vol. 

and  the  debtor  has  no  right  of  appeal,  i,  p.  721,  n.  2. 

and  is  not  bound  by  his  recognizance         Accordingly  it  was  at  one  time  held 

to  appear  on  any  future  day  to  which  tHat  upon  processes  issuing  from  the 

the  case  is  adjourned.    Russell  v.  Good-  Federal  courts,  such  courts  were  not 

rich,  8  Allen  (Mass.)  150.  bound  to  observe  the  poor-debtor  laws 

As  to  the  legality  of  adjournments  of  the  State  within   which  thej  were 

under  peculiar  states  of  facts,  see  Mann  sitting,  but  were  to  be  governed  br  the 

V.  Mirick,  11   Allen   (Mass.)   29;  Bar-  rules  of  such    courts    and    the  United 

ham  V,  Gomez,  149  Mass.  221.  States  statutes.     Read    v.   Chapman, 

A  mistake  made  by  a  magistrate,  in  Pet.  (C.  C.)  404;  Campbell  v.  Claudius, 

giving  to  a  party,  who  is  under  recog-  Pet.  (C.  O.)  484;  Webster  v.  Masse/,  2 

nizance  to  appear  before  him  for  ex-  Wash.   (U.   S.)  157;  McNutt  v.  Bland, 

amination,  erroneous  information  of  the  2  How.  (U.  S.)  9;  Ofiutt  v,  Bowen,  t 

hour  to  which  the  hearing  had   been  Walk.  (Miss.)  545;  Lockhurstr.  West, 

adjourned,  does  not  affect  the  legality  7  Met.  (Mass.)  230. 
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If  the  debtor,  after  being  arrested  and  carried  before  the  magis- 
trate, does  not  ask  to  be  permitted  to  take  the  poor  debtor's 
oath,  he  may  be  committed  to  jail  without  examination.^ 

8.  The  Oadi. — ^The  oaths  are  prescribed  by  statute,  but  are  very 
similar  in  the  several  jurisdictions,  and,  as  a  rule,  require  the  debt- 
or to  swear  that  he  has  not  property  of  the  value  of  twenty  dol- 
lars above  the  amount  exempted  by  statute  from  being  taken  on 
execution  in  the  particular  state  in  which  he  is  confined,  and 
that  he  has  not  fraudulently  disposed  of  his  property.^ 

3.  Who  Kay  Apply  for  a  Diacharge. — Any  person  imprisoned  for 
debt,  whether  on  mesne  process  or  execution,  may  apply  for  his 
discharge  from  arrest  and  take  the  benefit  of  the  poor-debtor 
laws;^  and,  in  a  few  jurisdictions,  a  person  imprisoned  in  an 

But  by  act  of  Congress  the  Federal  since  any  part  of  this  debt  or  cause  of 
courts  are  now  obliged  to  adopt  the  action  accrued,  I  have  not  directly  or 
same  procedure  as  is  adopted  bjr  the  indirectly,  sold,  conveyed,  or  disposed 
State  courts.  *'When  any  person  is  of,  or  intrusted  to  any  person,  any  of 
arrested  or  imprisoned  in  any  State,  any  real  or  personal  property,  to  secure 
on  mesne  process  or  execution  is-  it,  or  to  receive  any  benefit  from  it  to 
sued  from  any  court  of  the  United  myself  or  others,  with  an  intent  to  de- 
States,  in  any  civil  action,  he  shall  fraud  any  of  my  creditors.  So  help  me 
be  entitled  to  discharge  from  such  God!" (or,  **thi8  I  do  under  the  pains 
arrest  or  imprisonment  in  the  same  and  penalties  of  perjury.")  Maine 
manner  as  if  he  were  so  arrested  and  Rev.  Stat,  ch.  1x3,  f  30.  "I  [here  repeat 
imprisoned  on  like  process  from  the  the  name]  do  solemnly  swear  that  I 
courts  of  such  State.  The  same  oath  have  not  any  estate,  real  or  personal,  to 
may  be  taken,  and  the  same  notice  the  amount  of  twenty  dollars,  except 
thereof  shall  be  required,  as  may  be  re-  the  estate,  goods  and  chattels  which  are 
quired  by  the  laws  of  such  State,  and  by  law  exempt  from  being  taken  on  ex- 
the  same  course  of  proceedings  shall  be  ecution,  but  not  excepting  intoxicating 
adopted  as  may  be  adopted  in  the  courts  liquors;  and  that  I  have  not  any  other 
thereof.  But  all  such  proceedings  shall  estate  now  conveyed,  concealed,  or  in 
be  had  before  one  of  the  commissioners  any  way  disposed  of,  with  the  design 
of  the  circuit  court  for  the  district  where  to  secure  the  same  to  my  own  use  or  to 
the  defendant  is  so  held."  U.  S.  Rev.  defraud  my  creditors.  So  help  me 
Stat..  §  991.  And  "no  person  shall  be  God!"  Massachusetts  Pub.  Stat.,  ch. 
imprisoned  for  debt  in  any   State  on  162,  f  3h. 

process  issuing  from  a  court  of  the  In  Maine  the  justice's  certificate  of 
United  States  where  by  the  laws  of  such  the  administration  of  the  oath  is  con- 
State  imprisonment  for  debt  has  been  elusive  evidence  of  the  fact  therein 
or  shall  be  abolished."  U.  S.  Rev.  Stat,  stated.  Clement  v.  Wyman,  31  Me. 
^990.  50.     But    not     in    New      Hampshire, 


Jee  the   Blanche   Page,    x6  Blatchf.  Parker  t;.  Staniels,  38  N.  H.  251;  Banks 

(U.  S.)  I.  V.  Johnson,  12  N.  if.  44c. 

1.  Hart  V.  Adams,  7  Gray  (Mass.)  Such  certificate  may  be  amended  ac- 
581.  cording  to  the  truth  of  the  case.     Bum- 

2.  Massachusetts  Pub.  Stat.,  ch.  162,  ham  v.  Howe,  23  Me.  489;  Kimball  v. 
h  39;  Maine  Rev.  Stat,  ch.  113,  f  30;  Irish,  26  Me.  444;  Ayer  v.  Woodman, 
Genl.  Laws  New  Hampshire^  ch.  241,  24  Me.  196. 

%  8;  Rhode  Island  Pub.  Stat.,  ch.  226,  f  In  Rhode  Island^  the  powers  of  the 
11;  Wisconsin  Rev.  Stat.,  i  4312;  Ver-  clerk  of  the  district  court,  in  the  absence 
jMi>«/Rev.  Laws,  ^  1526.  of  the  justice,  do  not  include  the  ad- 
Forms  of  oaths:  '*! — , — ,  solemnly  ministration  of  the  poor  debtors*  oath, 
swear"  (or  "affirm")  "that  I  have  no  Wilcox  v.  Crowell,  16  R.  I.  707. 
real  or  personal  estate,  or  interest  in  8.  Gen.  Laws  New  Hampshire^  ch. 
any,  except  what  is  exempted  by  statute  241,  %  i. 

from  attachment  and  execution,    and  It  depends  wholly  upon  the  statutes, 

what  I  have  now  disclosed;  and  that  and  the  construction  placed  upon  such 
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action  of  tort,  if  there  is  no  fraud,  may  take  the  benefit  of  such 
laws.^ 

But  a  person  arrested  and  imprisoned  where  there  has  been 
fraud  cannot  obtain  his  discharge  by  taking  the  poor  debtors 
oath* 

4.  Charges  of  Eraiid-2(See  also  Fraudulent  Debtor).'— If  the 
debtor  has  been  guilty  of  fraud  in  contracting  the  indebtedness, 
or  fraudulently  conceals  his  property,  or  disposes  of  it  with  § 
view  of  defrauding  or  delaying  his  creditors,*  he  will  be  deprived 
of  the  benefit  of  the  poor-debtor  statutes,  and  in  some  jurisdic- 
tions may  be  sentenced  to  prison.* 

statutes  by  the  courts,  as  to  who  ma j  v.  Hale,  5   Cush.  (Mass.;   338.    But  a 

take  the   benefit  of  such  laws.     "Any  person  taken  by  an  attachment  for  the 

person  imprisoned   for  debt,   whether  non-payment  of  costs,  before  he  hai 

on  original  writ,  m^sne  process  or  on  been  committed  for  contempt,  cannot 

execution,  or  for  non-payment  of  a  mill-  take  the  benefit  of  such  act,  for  the 

tary  fine  or  town  or  State  taxes,  or  on  process  is  merely  to  bring  him  into 

execution  awarded  against  him  as  de-  court.    Jackson  v.  Smith,  5  Johns.  (N. 

fendant  in  any  action  of  trespass  and  Y.>    115.    In   Bx  parte    Cushman,  4 

ejectment,  or  trespass  quare  ciausum  Mass.   565,  it  was   held  that  one  com- 

frtgityin  which  the  title  to  the  close  mitted  on  an  attachment   for  contempt 

was    in    dispute  between  the  parties,  in  not  paying  costs,  was  not  entitled  to 

.    .    .    may   request  to  be  admitted  to  the  benefit  of  the  act. 

take  the    poor    debtor's    oath/'  Pub.  1.  Pub.     SUt.    Massachusetts^   163; 

Stat.    Rhode  Island,  ch.  aa6,  f  i.  Pub.  Stat.  Rhode  Island,  ch.  227;  Inrt 

A  person  committed  to  jail  on  a^udg-  Nichols,  8  R.  I.  50.  In  Maine  a  person 
ment  for  a  penalty  under  thb  militia  imprisoned  in  an  action  of  tort  or  for 
law  was  held  entitled  to  the  benefit  of  costs  could  not  take  the  benefit  of  the 
the  act.  Dyer  v,  Hunnewell,  12  Mass.  act  Gooch  v,  Stephenson,  15  Me.  129. 
371;  and  on  an  execution  for  alimony.  In  South  Carolina  a  person  impris- 
Shannon's  Case,  48  N.  H.  407.  And  m  oned  in  an  action  of  trespass,  for 
Massachusetts^  by  statute,  if  imprisoned  an  assault  and  battery,  in  an 
under  the  bastardy  act,  he  can  take  the  action  for  slander,  or  in  an  action  of 
benefit  of  the  act.  Doherty  v»  Clark,  trespass,  for  shooting  the  plaintUTs 
3  Allen  (Mass.)  151.  But  not  in  Wis-  slaye,  could  take  the  benefit  of  thein^ 
cousin,  where  it  is  held  that  proceed-  solvent  debtor's  act.  Bampfield  v. 
ings  under  the  bastardy  act  are  criminal  EUard,  2  McCord  (S.  Car.)  182;  Wall- 
and  not  civil  in  their  nature,  and*  there-  ing  v.  Jennings,  x  McCord  (S.  Car.) 
fore  the  debtor  is  hot  imprisoned  for  a  10;  Braker  v.  Knight,  3  Mc  Cord  (S. 
debt  in  an  action  of  contract  or  tort,  Car.)  80.  But  in  Illinois  malice  being 
and  not  entitled  to  his  discharge,  the  gist  of  an  action  in  trespass  for  an 
Hodgson  V.  Nickell,  69  Wis.  308.  For  a  assault,  the  defendant  was  held  not  en- 
discussion  of  the  question,  whether  such  titled,  under  the  Insolvent  Debtor's 
proceedings  are  in  their  nature  civil  or  Act,  to  a  discharge  from  imprisonment, 
criminal,  see  Imprisonment  for  In  re  MuUin,  118  111.  551;  but  in  an 
Debt,  vol.  10,  p.  219,  n.  i.  Persons  action  on  the  case  for  seduction,  fiie 
committed  for  failure  to  pay  costs  or  defendant  was  held  entitled  to  his  dis- 
fines  may  be  released  under  the  poor-  charge.  People  v,  Greer,  4^  111.  213; 
debtor  or  insolvent  debtor  acts.  ,Ed-  Hatfield  v.  Boswell,  25  N.J.  L.  18^. 
wards  v.  State,  22  Ark.  303;  State  2.  Dennis'  Case,  110  Mass.  i^;  /* 
V,  Williams,  97  N.  Car.  414;  State  re  Payton,  7  R.  I.  153.  , 
V.  Baker,  9  Rich.  Eq.  (S.  Car.)  521;  8.  Vol.  8,  p.  780. 
Thompson  v.  Berry,  5  R.  I.  95.  4.  A  debtor  ran  slaves  from   Missis- 

A  debtor  committed  to  jail  by  virtue  sippi  into  T^xas  for  the  purpose  of 
of  an  execution  issued  from  the  court  hindering  his  creditors,  and  was  held 
of  chancery  to  compel  the  payment  of  not  entitled  to  the  benefit  of  the  prison- 
money,  is  entitled  to  the  benefit  of  the  act  bounds'  act.  Wiley  ^.  Lawson,  7  Rich. 
Cannon  v,  Norton,  16  Vt.  334.  So  is  (S.  Car.)  15a. 
one  arrested  on  a  writ  of  ne  exeat.  Rice  6.  **  If  it  appears   that  such  person 
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•  The  effect,  therefore,  of  a  conviction  in  **cases  of  fraud'*  is  to 
deprive  the  debtor  of  the  benefit  of  the  insolvent  or  poor-debtor 
laws,  and  he  must  remain  in  jail  until  he  satisfies  the  execution  or 
is  discharged  under  a  statute  limiting  the  duration  of  his  confine- 
ment.^ And,  in  some  jurisdictions,  upon  conviction  of  fraud,  he 
is  sentenced  by  the  court  to  imprisonment  for  a  definite  term  * 

5.  The  Discharge,  Its  Validity  and  BfTeot. — Discharges  are  made, 
sometimes  by  the  magistrate,  upon  the  debtor's  taking  the  oath  or 
complying  with  certain  statutory  requirements,  or  upon  the 
creditor's  failure  to  comply  with  such  requirements  ;•  sometimes 
by  the  jailer,  because  of  the  creditor's  failure  to  provide  for  the 
debtor's  support  in  jail,*  or  because  the  creditor  orders  the  dis- 
charge.* and  sometimes  by  the  passage  of  an  act  abolishing  or 
regulating  imprisonment  for  debt.* 

has  been  guiltj  of  anj  fraud,  deceit  or  i  Gray  (Mass.)  173;  Clatur  v.  Done- 
falsehood  in  relation  to  his  property,  gan,  ia6  Mass.  20;  Chapin  v.  Haley, 
his  application  shall  be  refused."  Genl.  133  Mass.  127. 

Laws  New  Hampshire,  ch.  241,  f  6.  If  1.  "In  any  case  where  the  defendant 
the  debtor  is  found  guilty  of  fraud  '*he  arrested  upon  final  process  shall  not  be 
shall  have  no  benefit  from  the  pro-  entitled  to  relief  under  the  provisions  of 
ceedings  under  this  chapter,  and  may  this  act,  if  the  plaintiff  will  advance  the 
be  sentenced  by  the  magistrate  or  jail  fees  and  board  in  manner  hereinbe- 
court  before  whom  the  trial  is  had  to  fore  provided,  the  defendant  may  beim- 
confinement  at  hard  labor  in  the  house  prisoned  at  $1.50  per  day;  until  the  judg- 
of  correction  for  a  term  not  exceeding  ment  shall  be  satisfied  ;  provided,  how- 
one  year,  or  to  confinemeilt  in  jail  not  ever,  that  no  person  heretofore  or  here- 
exceeding  six  months."  Massachusetts  after  imprisoned  under  the  provisions 
Pub.  Stat.,  ch.  162,  4  52.  Under  a  Stat-  of  this  act  shall  be  imprisoned  for  a 
ute  depriving  a  debtor  of  the  benefit  longer  period  than  six  months  from  the 
of  the  poor  debtor's  oath  where  it  is  date  of  his  arrest."  Illinois  Rev.  Stat., 
proved  that  since  the  debt  was  con-  ch.  72,  f  35.  A  debtor  entitled  to  a 
tracted  the  debtor  has  hazarded  and  credit  of  $1.50  for  each  day's  imprison - 
paid  $100  or  more  in  gaming,  it  is  held  ment  may  be  discharged  at  any  time  on 
that    such   statute  does   not   apply  to  payment  of  the  balance  between  such 

faming  by  a  non-resident  in  another  credit  and  the  amount  of  the  execution, 

tate.     Bradley  v.  Burton,    151    Mass.  Hanchett  v.  Weber,  17  III.  App.  114. 

419.  .  8.  Massachusetts  Pub.  Stat.,  ch.  162, 

Under    the    Massachusetts    statute,  f  ^2. 
charges  of  fraud  may  be  filed  when  the  If  the  debtor   obtains    his    discharge 
debtor  applies  to  take  the  oath.     Hor-  from  liability  on  the  debt  under  the   in- 
ton    r.  Weiner,    124  Mass.  92.     Or  at  solvent  law  (a  separate  statute  in  Mas- 
any    time    before  the  magistrate  an-  sachusetts)  he  cannot  afterwards  be  con- 
nounces    his    decision.     Andrews    t\  victed  or  imprisoned  on   "charges    of 
Cassidy,  142  Mass.  96.  fraud."       Everett    v.    Henderson,   150 
Such  charges  are   in  the   nature  of  Mass.  4x1;  overruling,  in  effect,  the  con- 
civil    proceedings,   and^   need   not  be  trary  doctrine  announced  in   Stockwell 
proved    beyond   a  reasonable    doubt,  v,  Silloway,  105  Mass.  ^17. 
Anderson  v.  Edwards,  123  Ma^s.  273.  8.  Davis's  Case,  ixi  Mass.  288;  Niles 
Nor  need  they  be  stated  in   a  form  v.  Hancock,  3  Met.  (Mass.)  568;   Phil- 
appropriate    to    an   indictment;  it    is  lips  t;.  Gray,  i  Allen  (Mass.)  402. 
enough  if  they  are   stated  with   such  4.  Tatem  v.  Potts,   5   Blackf   (Ind.) 
ft^lness,  clearness,  and  precision  as  to  53^;  Richards  v.  Crane,  7  Pick.  (Mass.) 
inform  the  debtor  of  the  nature  and  216;  Massachusetts  Pub.  Stat.,  ch.  162, 
particulars  of  the  transaction.     Stock-  {  45. 
well  7'.  Silloway,  xoo  Mass.  287.  6.  Massachusetts  Pub.  Stat.,  ch.  162,  i 

And  see  as  to  the  requirements  of  46. 

such  charges,  Chamberlain  v,  Hoqgs,  6.  Sedgwick  v.    Knibloe,   16  Conn. 
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If  the  procedure  leading  up  to  the  discharge,  especially  the  pro- 
cedure before  the  magistrate,  is  not' according  to  the  provisions  of 
the  statute,  the  discharge  will  be  invalid.^  The  discharge  exempts 
the  debtor  from  further  arrest  in  the  same  cause  of  action,*  but 
does  not  satisfy  the  judgment,  which  remains  in  full  effect,  and 
may  be  enforced  against  the  estate  of  the  debtor.^ 

nr.  BUTPOBT  OF  DSBTOB  DT  Jail. — By  the  early  common  law 
neither  the  jailer  nor  the  creditor  was  bound  to  support  a  debtor 
imprisoned  for  debt,  but  the  debtor  was  obliged  to  support  him- 
self as  best  he  could,  either  through  the  aid  of  his  friends  or  by 

319;  Baker  f.  Taylor,  I  Cow.  (N.  Y.)  action,  unlets  convicted  of  having  will* 

165;  Parker  v.  Sterling,  10  Ohio  357.  fuUj  sworn  falaelj  on  his  ezaminatioo." 

1.  Thus  the  discharge  will  be  invalid  Massachusetts  Pub.  Stat.,  ch.,  163  (  4a 

if  the  notice  of  hearing  is  notproperlj  See  Davis*  Case,  xxi  Mass.  28^. 

served  upon  the  creditor.     Henshaw  ArrMt  liy  a  Trlok. — When  an  arrest 

v.  Savil,  114  Mass.  76;  or  if  the  debtor  has  been  procured  by   means  of  anj 

is  discharged  on  a  holiday.     Estes   t\  trick  or  fraud,  the  party  so  arrested  will 


Mitchell,  lA  Allen  (Mass.)  156;  or  if  be  discharged  on  motion.  Benntngboff 
the  debtor  Is  discharged,  in  the  ab-  v,  Oswell,  37  How.  Pr.  (N.  Y.)  23^; 
sence  of  the  creditor,  before  the  expi-    Metcalf  v.  Clark,  41  Barb.  (N.  Y.)a5; 


ration  of  one  hour  from  the  time   ap-  Carpenter  v,  Spooner,  2  Sandf.  (N.  Y.) 

pointed  for  the  examination.     Downer  717;  Gaupil  v.    Simonson,  3  Abb.  Pr. 

t;.  Hollister,  14  N.   H.   122;  Hobbs  v.  (N.  Y.)  474. 

Fogg,  6  Gray   (Mass.)   351.     But  the  8.  The  common  law  concerning  the 

creditor  may  waive  compliance  with  effect  of  imprisonment  upon  the  judg- 

the    terms  of    the  statute.      Lord   v.  ment  debt  has  been  modified  by  statute 

Skinner,  9  Allen  (Mass.)  376.  in    favor  of  the  creditor,    as  on  the 

If  the  examination  of  a  debtor  who  other  hand,  the  law  of  arrest  has  been 
has  been  arrested  on  execution  has  modified  in  favor  of  the  debtor.  Impris- 
been  begun  and  then  adjourned  to  a  onment  and  discharge  under  the  poor- 
later  day,  and  the  creditor  appears  at  debtor  laws  are  not  a  satisfaction  of  the 
the  appointed  time  and  remains  more  judgment. 

than  one  hour  thereafter,  without  any  Massachusetts  Pub.   Stat.,  ch.  163,  } 

appearance    by  or    in   behalf  of   the  40;    Freeman  on   Executions,  ^  462, 

debtor,    or  continuance    or  adiourn-  463;  3  Bl.  Com.  416;  Phillips  v.  Wes- 

ment  of  the  hearing,   the   magistrate  son,   x6  Ga.   137;  Tatem  v.   Potts,  5 

cannot    discharge    Uie   debtor  unless  Blackf.  (Ind.)  534;  Spencer  v.  Gsriand, 

upon    a     new    notice.      Sweetser   v.  20  Me.  75;  Gonnigal  v.  Smith,  6  Johns. 

Eaton,  14  Allen  (Mass.)  157.  (N.  Y.)    106;  Spencer  v.  Richardson, 

If  a  magistrate,  before  whom  a  hear-  7  Johns.  (N.  Y.)  116;  Hunter  v.  U.  S., 

ing  upon  the  application  of  a  person  ^  Pet  (U.  S.)   173;  Tracy  v.  Preble,  117 

to  take  the  oath  for  the  relief  of  poor  Mass.  4;  Raymond  v.  Butterworth,  139 

debtors   is    appointed,    adjudges    the  Mass.  471.    "The  person  of  the  debtor 

creditor  in  default  upon  his  failure  to  shall  be  thereafter  forever  discharged 

appear,  he  has  no  further  jurisdiction  from  arrest  or  imprisonment  on  the 

except  to  discharge  the  debtor,  and  debt  or  demand  on   which  he  was  so 

cannot  proceed  to  administer  the  oath  arrested  or  imprisoned;  but  his  estate 

and  to  render  a  judgment  upon  charges  shall  always  remain  liable  therefor  and 

of    fraud     filed    against    the    debtor,  a  new  execution  mav  at  any  time  issue 

Longley  v.  Cleavland,  133  Mass.  256.  against  such  estate.*'    Genf.  Laws  New 

8.  Phillips  V.   Wesson,    16  Ga.    137;  Hampshire^  cYi,  2^1^^  11.     Yet  now, as 

Willington  v.  Steams,  i   Pick.  (Mass.)  at  common  law,  when  the  debtor  is  ar- 

497;  State  V,  McNeely,  92  N.  Car.  829.  rested  on  an  execution  and  is  snbse- 

"Upon  taking  the  oath,  the  defendant,  quently  released  by  the  plaintiff,  that  is 

or  debtor  shall  be  discharged  from  ar-  an  absolute  satisfaction  of  the  judgment 

rest  or  imprisonment,  and  shall  be  for-  3  Bl.  Com.  515.    Freeman  on  Ezecu* 

ever  exempt  from  arrest  on  the  same  tions,    $  464    and  cases  cited.    To  the 

execution  or  on  any  process  founded  on  same   effect    is  Nowell  v.  Waitt,  121 

the  judgment,  or  on  the  same  cause  of  Mass.  554. 
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private  charity.*  Gradually,  however,  the  law  has  been  changed, 
so  that  a  creditor  is  obliged  to  furnish  support  (or  his  debtor,  if 
the  debtor  is  unable  to  support  himself  and  claims  support ;  but 
in  most  jurisdictions  the  expense  thus  incurred  can  be  recovered 
from  the  debtor  by  the  creditor,  either  as  costs  on  the  execution 
or  in  a  separate  action.* 

T.  BSGOGKIZAVGE  OB  BAIL  BoVB — 1.  Nature  and  Eeqniiitei  o£ — 
Recognizances  or  bail  bonds*  are  a  very  common  and  convenient 
means  for  poor  debtors,  arrested  on  mesne  process  or  execution, 
to  get  a  temporary  release  from  arrest  or  imprisonment.  The 
recognizance  or  bond  is  usually  conditioned  that  the  debtor  shall, 
within  a  certain  time  fixed  by  sta,tute,  take  the  oath  for  the  relief 
of  poor  debtors,  or  in  default  thereof,  surrender  himself  to  prison.* 

1.  Wadsworth   f.  Wetxnore,  6  Ohio  pauper,  the  jailer  shall  furnish  his  sup- 

438;  McClain  v,  Hajne,  x    Mill.  (S.  port  at  the  rate  of  one  dollar  and  sev- 

Car.)  ax  a.  enty-five  cents  a  week,  to   be  paid  hy 

In  Dive  v,  Manningham,  x   Plowd.  the    creditor."      Massachusetts     Pub. 

68f  Justice  Montague  says :  **  A  jailer  Stat.,  ch.  i6a,  ^  4c. 

is  not  bound  to  find  a   prisoner  meat,  It  was  held    in  Worcester    Co.  v, 

but  he  must  live  of  his  own,  and^  if  he  Schlesinger,  16  Gray  (Mass.)  166,  that 

has  no  goods  of  his  own,  he   shall  live  the   creditor  was  not  liable  for   board 

by  the  charity  of  others;  and  if  others  furnished  to   a   debtor   by   the  jailer, 

will  give  him   nothing,  let  him  die   in  where  the  creditor  on  demand  made 

the  name  of  God."  on  him,  did  not  request  the  detention 

In    CoMMecticut,  **until    x8xo,  if   the  of  the  debtor  nor  that  he  be  boarded, 

prisoner  was    unable  to   pay  for    his  nor  promised  to  pay  for  his  support, 

maintenance  in  j^rison,   he  was  liable  8.    A  recognizance    differs  from   a 

to  be  sold  to  service  according  to  the  bond  in   being  an  oral  act ;  and   the 

provisions  of  the  ^Delinquent  Act,'  a  magistrate's  record  is  merely  a  mem- 

species  of    slavery    that  disappeared  oranQum  of  that  act.     Accordingly  it 

none  too  soon.''    Smith  v.  Staples,  49  was   held   that   the  magistrate  could 

Conn.  89.  take  the  recognizance  orally  and  need 

3.  Massachusetts  Pub.  Stat,  ch.  i6a,  not,  at  the   time  of  taking  it,  make  a 

§§45,  48;  3  Bl.  Com.  4x6;   Smith  v.  written   memorandum  of    the  entire 

Staples,  49  Conn.  87;  Field  r.  Putman,  recognizance.    Townsend    v.  Way,  5 

aaGa.  93;  Field   v.  Slaughter,  x  Bibb  Allen  (Mass.)  426. 

(Ky.)  160;  Howes  t;.  Tolman,  63  Me.  4.  Reqiilrementa   of  Reeognlianee. — 

258;  Spring  V,  Davis,    36    Me.    399;  The  requirements  vary  in  the  differ- 

Richards    v.    Crane,  7  Pick.    (Mass.)  ent    jurisdictions.    Genl.   Laws  New 

ai6;  Buttles   v.   Carlton,  i    Ohio   3a;  Hamj^skire^ch,  2^, ^  2\  Massachusetts 

Faucet  r.»  Adams,  X3  Ired.   (N.   Car.)  Pub.  Stat.,  ch.  x62,  §  a8.     If  the  arrest 

235;  Commonwealth  T^.  Sheriff,  6  Pa.  St.  of    the    debtor    was     made     without 

445.     But  where  the  prisoner  is   com-  authority  of  law,  the  recognizance  will 

*  mi tted  in  an  action  of  tort,  the   county'  be   void,   being  given    under    duress. 

only  is  liable   for  his  support.    Com-  Gibson  v.  Ethridge,  7a  Me.  a6i ;  Smith 

monwei^th  v.  Sheriff,  6  Pa.   St.  445.  v.   Bean,   X30  Mass.    398;    Pindar  v. 

Where  the  debtor  has  g^ven  bonds  for  Upton,  44  N.  H.  358.     Whenever  there 

the  prison  limits,   the  creditor  is  not  is    duress,    the    bond     will    be    void, 

liable     for      his      support.        Potter  Ilawes  v,  Marchant,  i  Curt.  (U.  S.) 

T/.  Robinson,  40  N.   T.  L.  114;  Phillips  X36;    Thompson     v.    Lockwood,     X5 

V,  Allen,  13  Ired.   (N.   Car.)  10.     But  Johns.  (N.  Y.)  356. 

the  creditor  was  held  liable  in  Haas  v.  But  where  a  debtor  who  was  privi- 

Bradley,  33  Ga.  345 ;  Buttles  v.  Carl-  leged  from  arrest,  waived  that  privi- 

ton,  I  Ohio  33 ;  Meredith  v.  Duval,   x  lege  and   was  arrested   on  execution 

Munf.  (Va.)  76.  the  bond  was  held  valid.     Chaee  v, 

*'When  a  person  confined  in   close  Fish,   16  Me.   13a.     A   bond  for  the 

prison  on  mesue^  process  or  execution  prison  bounds,  taken  before  the  debtor 

in  a  civil  action  claims  support  as  a  was    committed    to    prison,    is    void. 
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2.  Jail  Umits — (See  also  Prison). — Formerly  a  debtor  irapris- 
oned  for  debt  could  give  a  bond  that  he  would  not  escape  beyond 
the  jail  limits  or  liberties^  until  discharged  by  due  course  of  law, 
and  he  was  then  permitted  to  go  at  large.  The  abolition  of  im- 
prisonment for  debt  in  many  jurisdictions,  and  the  general  use  of 
bail  bonds  in  those  jurisdictions  where  imprisonment  for  debt  still 


Northam  v,  Terry, IS  Ired.  (N.  Car.)  v,    Nason,    23    Me.   loi;  Flowers  v. 

175.     But  a   bond    actually   executed  Flowers,  45  ^le.  459 ;  Merchants' Bank 

after  commitment,  though  bearing  a  v.  Lord,  49  Me.  99 ;  Ross  v.  Berrjr,  49 

date  prior  to   the  commitment,  is  not  Me.  434;  Call  v.  Foster,  49  Me.  452 ; 

on  that  account  invalid.    Clark  v.  Kid-  Gilmore  v.  Edmunds,  7  Allen  (Mass.) 

der,  12  Vt  689W    A  bond  which  does  36a  Nor  does  it  matter  that  the  recog- 

not  conform  to  the  statutory  require-  nizance   does  not    specify   the  place 

ments  may  be  valid  as  a  common  law  fixed  for  the  examination.     Whittier 

bond.     Hathaway  v,   Crosby,  17  Me.  r.  Way,  6  Allen  (Mass.)  388;  nor  the 

448 ;  Wallace  r.  Carlisle,  20  Me.  374 ;  date  of  the  examination.     Gilmore  v. 

Hovey  v,  Hamilton,  24  Me.  451 ;  Bar-  Edmunds,  7  Allen  (Mass.)  36a 

ker  V.  Ryan,  x  Allen  (Mass.)  72.    Ac-  As  to  what  error  in  the  statement  of 

cordingly   a  bond    voluntarily  given,  the     amount     will     vitiate  the    rec- 

though   not  given  according   to   any  ognizancet    see  Adams   v.  Brown,  14 

statute,  is  good.    Gibson  v,  E)thridge,  Gray  (Mass.)  579. 

72  Me.  261 '  likewise  a  bond  to  a  cred-  A  recognizance  may  be  conditioned, 

itor  by  a  tiiird  person  only  with  con-  not  only  that  the  debtor  shall  appear 

ditions  like  an   ordinary  prison   bond  at  the  examination,  but  also  that  he 

under  the  statute,  has  been  held  good  shall  abide  the  order  of  the  magistrate. 

at  common  law.     Pratt    v,  Gibbs,    9  Adams    v.  Brown,   14    Gray  (Mass.) 

Cush.  (Mass.)  82.     But  the  debtor  is  579. 

bound   to  perform  no    statutory  pro-  An  execution  against  two  persons, 

visions  not  expressly  recited  in   such  in  which  the  name  of  one  only  is  er- 

bonds.       Clark     v,   Metcalf,   38    Me.  roneously   stated,  is  not  void  as  against 

122.                                                    *  the  other;   and  a  bond,  given  by  the 

As  to  what  magistrate  may  take  a  latter  to  ^procure  his  release  from  ar- 

recognizance,    see    Dike    v.  Story,  7  rest  on  such  execution  is  valid.     Blake 

Allen   (Mass.)   349;  Gibbs  v,  Taylor,  r.  Blanchard,  48  Me.  297. 

143  Mass.  187.  For  additional   Massackuseits  cases 

After  a  debtor  has  had  a  time  and  involving  questions  of  the  validity  of 

place  for  his  examination  fixed  by  a  recognizances,  see  Cassidy  v.  Hart,  lOf 

magistrate,  and  notice  has  been  given  Mans.   221 ;  Underwood  v.  Clements, 

to  the  creditor,  another  magistrate  is  z 6  Gray  (Mass.)  169;  Coolk  v.  Tha/er, 

without    jurisdiction    to    take   a  rec-  121    Niass.    415;  Adams  v.  Stone,  n 

ognizance,  the  former  application  not  Gray  (Mass.)  396;  Com.  v.  Cutter,  ^ 

having  been  withdrawn.     Snelling  f.  Mass.  31, 

Coburn,  10  Allen  (Mass.)  344^  The    cases  of    Hatch  v.  Norris,  36 

The   recognizance   need  not  be  re-  Me.  419;  Smith  v.  Brown,  61  Me.  70; 

turned  into  a  court  of  record.    Thacher  Poor  v.  Knight,  66  Me.  482,  deal  with 

v.  Williams,  14  Gray  (Mass.)  324;  Peck  the  requisites  of  poor  debtor's  bonds. 

V.  Emery,  i  Allen  (Mass.)  463.  1.  i  Abbott's  Law  Diet  649. 

A  recognizance  is  not  void,  because  *'A  space  of  ground  in  a  square,  the 
taken  in  more  than  double  the  amount  center  of  each  of  whose  sides  shall  be 
of  the  execution.  Currier  v.  Poor,  5  one  mile  distant  from  the  iail,  is  de- 
Allen  (Mass.)  585 ;  Barber  v,  Floyd,  clared  a«  the  liberties  of  the  jail  of  each 
109  Mass.  61.  Nor,  in  an  action  there-  county  cf  the  State.  The  sheriff  of 
upon,  can  the  defendant  object  that  it  each  county,  where  such  liberties  have 
was  for  less  than  double  the  amount  not  been  heretofore  so  designated, 
of  the  execution.  Whittier  v.  Way,  shall,  at  the  expense  of  the  county, 
6  Allien  (Mass.)  288;  Thacher  v.  Wil-  designate  by  visible  and  permanent 
Hams,  14  Gray  (Mass.)  324.  Or  for  marks,  the  extent  and  limits  of  such 
less  than  the  ad  damnum  in  the  writ,  liberties."  Wisconsim  Rev.  ^Sttt.,  f 
As  to  the  rule  in  Maine,  see  Horn  4321. 
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exists,  has  rendered  this  branch  of  the  law  nearly  obsolete,  but 

there  are  a  few  states  which  still  retain  the  procedure.^ 

3/  PerfomiAiioe  and  Breach. — ^As  a  rule  the  surety  can  only  be 
discharged  from  liability  by  a  strict  perforniance  by  the  debtor 

and  the  surety  of  the  conditions  of  the  recognizance  entered  into 
by  them,*  unless  that  becomes  impossible  by  the  act  of  God,  or 
of  the  law  or  of  the  obligee.* 

1.  Rhode  Island^  Pub.  Stat.,  ch.  235 ;  refuse   the  oath  and  the  certificate  not 

Wisconsin  Rev.  Stat,  ^   43^1,  et  seq.;  having  been    completed.     Lathrop   v. 

Vermont  Rev.  Laws,  (f  1499,  et  seq.  Bailey,  14  Allen  (Mass.)   514;  Knight 

8.  Parfomuuioe  and  Braach. — Ab-  v,  Sampson,  99  Mass.  36;  though 
8ENCE,  vol.  I,  p,  39,  n.  X.  Accordingly  neither  the  officer  nor  the  execution 
there  is  a  breach  of  the  recognizance  is  present  until  tcy;)  minutes  after  the 
where  the  debtor  does  not  appear  on  completion  of  the  certificate.  Fuller 
the  day  fixed  for  the  examination,  v,  Meehan,  xi8  Mass.  1^5.  But  see 
Sanford  v.  Q^inn,  147  Mass.  69;  or  Goodall  v,  Myrick,  ixi  Mass.  484. 
does  not  take  the  oath  prescribed  by  8.  It  is  no  defense  to  an  action  upon 
statute.  Morse  v.  Rice,  2x  Me.  53;  the  recognizance  that  performance  was 
Wallace  v.  Carlisle,  20  Me.  374;  Rider  impossible  because  the  debtor  became 
V.  Thompson,  23  Me.  244;  or  if  the  a  lunatic  or  was  incapacitated  by  sick- 
magistrate  is  absent  on  the  appointed  ness.  Anderson's  Bail,  2  Chitty's  Rep. 
day,  Morrill  v,  Norton,  116  Mass.  487;  104;  Cock  v.  Bell,  13  East  355;  New- 
Hills  t;.  Jones,  122  Mass.  4x2;  or  if  no  ton  v,  Newbegin,  43  Me.  293;  Haskell 
magistrate  competent  to  act  is  preseilt.  v.  Green,  xc  Me.  33;  Symonds  v. 
Godfrey  v.  Munyan,  120  Mass.  240;  Carleton,  4^  N.  H.  444;  Osborne  v, 
or  if  the  debtor  does  not  notify  the  Toomer,  6  Jones  (N.  Car.)  440.  But  in 
creditor  of  the  hearing.  Gilmore  t^.  Fuller  x/.  Davis,  x  Gray  (Mass.)  6x2,  it 
Edmunds,  9  Allen  (Mass.)  379;  or  if  was  held  that  the  sureties  were  not 
the  proceedings  are  adjourned  to  a  Sun-  liable  for  a  failure  ^o  surrender  a  prin- 
day  and  the  debtor  fails  to  procure  a  cipal  committed  to  the  State  lunatic 
new  adjournment.  Hooper  v.  Cox,  117  hospital  by  ord6r  of  court.  But  an 
Mass.  x;  or  if  the  proceedings  intended  arrest  and  imprisonment  of  a  debtor  on 
for  the  performance  of  the  condition  of  a  criminal  charge  did  not  prevent  the 
the  bond  take  place  before  magistrates  debtor's  default  from  being  a  breach, 
having  no  jurisdiction.  Ware  v.  Jack-  Turner  v,  Bartlett,  X09  Mass.  503.  The 
son,  24  Me.  x66;  or  if 'the  magistrate  death  of  the  principal  discharges  his 
fixes  too  remote  a  day  for  the  examina-  sureties.  Lowell  'v,  Haskell,  45  Me. 
tion.  First  Nat.  Bank  v.  Gogin,  148  X12.  The  taking  of  the  poor  debtor's 
Mass.  448.  oath  or  the  debtor's  discharge  from  his 

If  one  of  the  conditions  in  a  poor  debts  under  the  insolvent  acts  have  been 
debtor's  bond  is,  "and  further  do  and  held  to  discharge  the  sureties.  Simms 
perform  al)  that  is  required  in  and  bj'  the  v,  Slacum,  3  Cranch  (U.  S.)  300;  Ken- 
acts  in  such  case  made  and  provided,"  drick  t'.  Gregory,  9  Me.  22;  Plummer 
this  imposes  the  condition  that  he  v.  Odiome,  8  Gray  (Mass.)  246;  Hay  den 
should  abide  the  order  of  the  justices  v.  Palmer,  7  Hill  (N.  Y.)  385. 
before  whom  he  should  make  disclos-  A  creditor  may  waive  a  breach  of 
ure.  French  v.  M'Alister,  20  Me.  465.  the  bond,  but  he  cannot  take  advantage 

The  debtor's  appearance  before  the  of  any  breach  procured  to   be  done  by 

magistrate,  in  pursuance  of  the  notice,  himself.    Slocum  v.  Hathaway,  i  Paine 

does  not  permit  a   breach  of  the  recog-  (U.  S.)  290;  Spader  v.  Frost,  4  Blackf. 

nizance,    if   no  proceedings    are    had  (Ind.)  190;  Moore  t;.  Bond,  18  Me.  X42; 

under   the  notice.     Millett  v.  Lemon,  Palmer  v,  Everett,  7  Allen  (Mass.)  358; 

1x3  Mass.  355.  Barham  v.  Gomez,  149  Mass.  221. 

His  departure  before    the  examina-  For  facts  relied  on  as  constituting  a 

tion   is  completed    is  a    breach  of  the  waiver,  see  Andrews  v,  Knowlton,  121 

recognizance.    Peck  t/.  Emery,  x  Allen  Mass.  316;  Chellis  v,  Leavitt,  124  Mass. 

(Mass.)  463.     So  is  his  departure  after  359;  Vinat  v,  Tuttle,  144  Mass.  X4. 

the  examination  is  finished,  the  magis-  As  to  the  effect  of  transactions  be- 

trate  having  announced  his  decision  to  tween  creditor  and   debtor,  after   the 
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4.  Aotkm  XJpon  the  Baoogniauioe. — Upon  a  breach  of  the  recog* 
nizance  the  creditor  can  bring  an  action  against  the  sureties  and 
recover  the  amount  of  the  debt,  interest  and  costs.^     But  where 

giving    of  the    recognizance,    looking  22  Pick.  (Mass.)  146,  and  a  return  to  the 

toward  a  pa/tnent  of  thtf  debt,  as  bear-  limits  or  a  surrender  of   the  principal 

ing  upon  the  question  of  the  discharge  before  action  on  the  bond  does  not  cure 

of   the    recognizance,    s^    BuUen    v.  a  breach.    Spader  v.   Frost,  4  Blackil 

Dresser,    no    Mass.   267;    Abbott    ir.  (Ind.)     loo;      Buford    v.     Ganson,  5 

Tucker,  4  AUen  (Mass.)  72.  Blackf.  (Ind.)  585;  McGuire  v.  Pierce, 

The  liabilitj  of  the    surety  may  be  o  Gratt  ( Va.)  167.     Nor  is  a  prerioas 

discharged  by  his  surrender  of  the  prin-  breach  cured  by  the  passage  of  in  act 

cipal.     Pacinc  Mint  Ins.  Co.  v.  Canter-  abolishing     imprisonment     for    debt 

bury,  104  Mass.  4^3;   City   Nat  Bank  Croom  v,  Travis,  10  Ala.  237;  Bowen 

V.  Williams,  122  Mass.  534;  Tucker  v.  v,  Gresham, 6  Blackf  (Ind.)  452.    But 

Bruce,  121  Mass.  400.  if  no  breach,  passage  of   such  an  act 

In  an  action  upon  a  recognizance,  it  discharges    both    the  debtor  and  the 

is  not  a   defense    that    the    creditor's  sureties.       Sedgwick     v.  Knibloe,  16 

affidavit,   on    which     the   arrest    was  Conn.  219. 

founded  was  willfully  false.    Everett  v,        1.  Aotton  Upon  tlM   BaeognliaBfis.  — 

Henderson,  146  Mass.  89.  Massachusetts  Pub.  Stat.,  ch.  163,  §  64; 


Ibina  OasM  on  BeoognlsaiiOM.— The  Pub.  Sut.  Rhodt   Island^  ch.  125, 

following  additional    Maine    cases  In-  Wisconsin  Rev.  Stat,  ^  4333;  McGuire 

vol ve  miscellaneous  questions  as  to  the  v.  Pierce,  9  Gratt  (Va.)    167;  Knight 

performance  or  breach  of  recognizances,  v.  Norton,  15  Me.  337;  Poor  v.  Beattj, 

Pease  t'.  Norton,  6  Me.   229;  Williams  78  Me.580.   But  under  the  J/a/M  stat- 

V,  McDonald,    18    Me.    120;    Granite  ute  it  has  been  held  that  only  the  actual 

Bank   v.  Treat,  18  Me.    140;    Hill  v,  damage  is  recoverable,    although  the 

Knowlton,  19  Me.  449;  Wing  v.  Ken-  whole  amount  can  be  recovered  in  the 

nedy,  21  Me.  430;   Uushman  v.  Waite,  absence  of   testimony  other  than  that 

21  Me.  540;  Rollins    v.    Dow,   24  Me.  showing  a  breach.     Houghton  v.  Ly 

123;  Hatch  v.  Lawrence,   29   Me.  480;  ford,  39  Me.  267 ;  ClifTord  v.  Kimball,  39 

Bailey  t^.  Mclntire,  35  Me.   106;  Bray  Me.  ^4x3;    Daggett  v.  Bartlett,   22  Me. 

V.  Kelley,  38   Me.  595;   Nash  v.  Babb,  227;  Smith  v.  Dutton.  74  Me.  468. 
40  Me.  126;  Warren  v,  Davis,  42  Me.        In  an  action  on  a  recognizance,  the 

343;  White  V.  Estes,  4^  Me.  21;  Mor-  magistrate's     record    cannot  be  im- 

rison  v,  Corliss,  44  Me.   97;  Jones  v,  peached      or     controlled    br     parol 

Spencer,  47  Me.  182;   Hunkins  v.  Pal-  evidence.     Sewall    v.     Sullivan,    108 

mer,  48  Me.  251 ;  Hathaway  v.  Stone,  ^3  Mass.    355 ;   May   v.   Hammond,  146 

Me.   500;  Randall   v.  Bowden,  48  Me.  Mass.  439.    And  see  Henshawv.Savil, 

37;  Jewett  V.  Rincs,  JO  Me.  9;  Farring-  114  Mass.    74;  Lincoln   v.  Cook,  iH 

ton  V.  Farrar,  73    Me.    37;    Jones  v,  Mass.  383. 

Emerson,  71  Me.  405;  Perry  v.  Plun-         The  recital»in  the  recognizance  are 

kett74  Me.  328;  (juilford  v.  Delane^*,  not  evidence  as  to  matters  not  occur* 

57  Me.  589;   Stone  v.   Tilson,  19  Me.  ing  in  the  presence  of  the  magistrate. 

265;  Sanborn  v.   Keazer,  30  Me.  457;  For  example,  it  may  be  shown  by  the 

Robinson  v.  Barker,  28  Me.  310;  Ayer  r.  surety  that  the  writ  did  not  authorize 

Fowler,  30  Me.  347 ;  Horn  v.  Mason,  23  the  arrest.     Learnard   r.  Bailej,   n' 

Me.  loi.  Mass.  x6o. 

A  breach  of  the  recognizance  does        The  production  of  the  recognizance, 

not  authorize  tlie  arrest   of  the  debtor,  with  proof  of  the  official  character  of 

The  creditor  has  his    remedy    on  the  the  officer  taking  it,  does  not  make  out 

recognizance.    Morgan  v.  Curley,  142  2i  prima  facie  case  for    the  plaintiff. 

Mass.  107.  Blake  v,  Mahan,2  Allen  (Ma88.)75> 

Jail    Uxnlt  Bonda.— If   the  principal         The  declaration,  in  an  action  on  the 

escapes  from  or  goes  beyond  the  prison  recognizance,  need   not  aver  aflSrma* 

limits   there  is  a  breach  of  the  bond,  tively  that  the  execution  had  not  been 

Walker  w.  Riley,  10  Rich.  (S.  Car.)  87;  paid.     Webber    v.     Davis,    5    Allen 

even  though    the  debtor  goes  beyond  (Mass.)  393. 

the  limits  accidentally,  as  where  he  was        For     examples     of    a     dedaratioD 

misinformed  by  the  jailor  as  to  the  ex-  sufficiently  showing  the  authority  oi 

tent  of  the  limiU.    Farley  v,  Randall,  the  magistrate  to  take  the  recognis- 
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the  judgment  has  been  paid  in  full,  although  by  another  judgment 
debtor,  the  action  is  defeated.^ 

POOR  BELATIOHS.— See  Relations. 

POPULAi.— See  note  2. 

POECH— POETICO.— See  note  3. 

POET— (See  also  Marine  Insurance,  vol.  15,  p.  329,  et  seq.; 
Haven,  vol.  9,  p.  306 ;  Ships  and  Shipping). — ^A  port,  in  com- 
mon sea  phrase,  may  be  said  to  be  any  safe  station  for  ships ;  but 
in  law,  it  is  described  to  be  a  place  for  the  arriving  and  lading  and 
unlading  of  ships  in  a  manner  prescribed  by  law ;  and  near  to 

mnce  and  of  the  constable  to  make  the  modern   times,  no  doubt,   has  been  to 

arrest,  see  Webber  v.  Davis,   5   Allen  diminish  *porch*  to  the  shelter  in  front 

(Mass.)    393;    Com.     v.     Cutter,    98  of   the    door  of  a  Isuilding,  and  we  are 

Mass.  31.  verj  willing  to  assume   Uiat,  with  the 

1.  Holmes  v.   Daj,   xo8  Mass.  563;  constant  growth    of  distinctions    and 

National  Security  Bank  v,  Hunnewell,  nice  discriminations  in  the  meaning  of 

134  Mass.  360;   (crimes   v.  Turner,  16  words,  'portico'  retains    more    of   the 

Me.  353.  original  suggestion  of  length  and  of  a 

And  if  there  has  been  a  part  pay-  roof  supported  by  pillars,  among  arch- 
men  t  on  the  debt,  the  plaintiff  can  re-  itects  and  scholarly  persons,  and  that 
cover  only  the  amount  remaining  un-  porch  is  more  specially  appropriated  to 
paid.  Carr  t;.  Mason,  44  Me.  77.  But  a  smaller  structure,  generally  with 
it  is  no  defense  to  the  action  that  the  closed  sides.  But  the  distinction  is 
plaintiff  is  pursuing  his  remedy  also  not  carefully  preserved  in  common 
on  a  bond  to  dissolve  an  attachment  speech.  With  us  portico,  as  well  as 
Moore  v,  Loring,  106  Mass.  455.  porch,  has  shrunk,  and  usually  means 

8.  Tlia    '^  popular    mbm''    of  words  a    shelter    in    front    of   a    door.    See 

used  in  a  statute  is  the  sense  in  which  Dyche    &    Pardon's    Diet.    1754,  also 

they  are  understood  by  persons  con-  Imperial   Diet.   1883,    Portico.     When 

versant  with  the  subject-matter.    Gren-  porticos    are    cut    down    to    the  little 

fell  V.  Commissioners  of  Revenue,  L.  structures  which  we  all  know,  we  think 

Rm  X  Ex.  D.  348.  that  special   reference  to  the  mode  of 

**  Popular  iu«  "  means  the  occasional  support  has  vanished  almost  as  com- 

mnd  precarious  enjoyment  of  the  prop-  pletely  as  to  the  length.    The  parties 

erty  by  the  members  of  society  in  their  to  this  deed  did  not  mean  by  portico  *a 

individual     capacities  —  without     the  walk  covered  with  a  roof,  supported  by 

power  to  enforce  such  enjoyment  ac-  columns  at  least  on  one  side.'    They 

cording  to  law.    Gilmer  v.  Lime  Point,  meant    the    shelter    to    the    door  of  a 

18  Cal.  338.  building,  familiar  to  Massachusetts  and 

.8.  A  deed  from  the  commonwealth,  to  Boston.     We   are    of  opinion    that 

of  land  on  a  street  in  boston  stipulated  they  used  it  as  a  generic  word,  includ- 

that  the   front  wall   of   any    building  ing  a  shelter  with  closed  sides,  as  well 

erected    thereon    should    be    set  back  as  one  with  pillars.     We  agree  that  in 

twenty-two  feet  from  the  street,  with  determining  the  scope  of  the  word  we 

the   proviso  that  **porticos  and  other  must  look  at  the  object  of  the  restric- 

usual  projections,  appurtenant   to  said  tions  and  of  the  exceptions  to  it.     But, 

front  wall  are  to  be   allowed  in  this  as  we  have  said,  the  permission  extends 

reserved  space."     It  was  held  that  the  to  more  serious  structures,  with  closed 

proviso  permitted   the  erection    of   a  sides,  and  therefore  there  is  no  reason 

porch  within  the  reserved  space.    The  for     excluding     porches.    Indeed,      a 

court,  by   Holmes,  J.,   said:'    "Etymo-  portico  projecting  not  more  than  five 

logically  the  words  *porch'  and  *portico'  feet  would,  or  at  least  might,  obstruct 

are  one.    Formerly  porch  was  used  as  the   view  of  a  neighboring  house  with 

synonymous  with  portico  in  its  classic  its  pillars  almost  as  completely  as  if  its 

sense.    'And  he  made  a  porch  of  pil-  sides  were  closed."     Attorney  General 

lars;  the  length  thereof  was  fifty  cubits.*  v,  Aycr^  148  Mass.  584.     See  'also  Gar- 

I     Kings,    vii.    6.    The    tendency    in  rett  v.  Janes,  65  Md.  360. 
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which  is  a  city  or  town  for  the  accommodation  of  mariners  and 
the  securing  and  vending  of  merchandise.  So  that  in  this  sense, 
a  public  port  is  a  complex  subject,  consisting  of  somewhat  that 
is  natural,  as  a  convenient  access  from  the   sea,  a  safe  situation 

against  winds,  and  a  shore  upon  which  vessels  may  well  unlade; 
something  that  is  artificial,  as  keys,  wharves  and  warehouses ;  and 
something  that  is  civil,  as  privileges  and  regulations  given  to  it 
by  the  government.* 

1.  The   Wharf  Case,  3   Bland    Ch.  sel  might    of  neccessitj  enter  during 

(Md.)     369.      See  also  Nicholson    v.  the  voyage  insured.     Patricks.  Com- 

Williams,  L.  R.,  6  Q^  B.  64a ;   Cole  v,  mercial  Ins.  Co.,  11  Johns.  (N.  Y.)  9. 

Union    Mut.    L.    Ins.    Co.,   la    Gray  Arrlre  in  Port. — A  vessel    has  not 

(Mass.)    505 ;     Hunter    v.     Northern  arrived  in  port  until  she  drops  anchor 

Mar.   Ins.  (3o.,   13  App.  Cas.  7a3.  or  is  moored.      Gray  v.  Gardner,  17 

The  word  "port"  in  a    charter-party  Mass.  188. 

is  to  be  understood  in   its  popular,  or  In  a  United  States  Btatiit«.~"Port," 

business,  or  commercial  sense ;  it  does  as  used  in  %  4347  of  the  Rev.  Stat  U. 

not  in  such  a  document  necessarily  S.,  providing  that   merchandise  shall 

mean  the  port  as  defined  for   revenue  not    be    transported    between    ports 

or    pilotage     purposes.     Sailing-Ship  within  the   United  States  in  foreign 

**Garston"  Co.  v,  Hickie,  15   Q^.  B.  D.  bottoms,  means  any  place  from  which 

580,  in  which  case  tests  for  determin-  merchandise  may  be  shipped.    Petrel 

ing  the  business  meaning  of    **port"  Guano  Co.  r.   Jarnette,  35   Fed.  Rep. 

were  considered.    See  further  Price  r.  677.     See  also  Rev.  Stat.  U.  S,  §  2767. 

Livingstone,  9  Q^.  B.  D.  679.  Port  of  Dallrery. — The    phrase  port 

**Port"     is   generally    a    harbor   or  of  delivery  is  sometimes  used  to  dis- 

shelter  for  vessels  ffom   storms.    Ap-  tinguish  the  port  of  unlading  or  dec* 

plied  to  a  place  where  there  is  no  har-  tination,  from  any  port  at  which  the 

bor,  may  mean  only  a  road  or  anchor-  vessel  touches,  in  tiie  course  of  the 

age — a  place  for  loading  and  unload-  voyage,  for  other  purposes.    The  Two 

ing  cargoes.    De  Longuemere  v.  New  Catherines,  a  Mason  (U.  S.)  3i9»33i' 

York  F.  Ins.   Co.,   10  Johns.   (N.  Y.)  Port  of  Destination.— As  used  in  a 

ia5.    See  also  De  Longuemere  v.  Fire-  clause  in  a  time-policy,  extending  the 

men's  Ins.  Co.,  10  Johns.  (N.  Y.)  ia6;  insurance  beyond   the  term,  if  at  its 

Patrick   v.   Commercial   Ins.   Co.,   ix  expiration  the  ship  is  at  sea,  until  she 

Johns.  (N.  Y.)  9.  reaches  her  port  of  destination,  ^eans 

A  "port"  is  a  place  either  on  the  sea  any  foreign  port  to  which  the  vessel 

coast  or  on  a  river,  where  ships  stop  ^nay  be  destined  during  the  voyage,  as 

for  the  purpose  of  loading  or  unload-  well  as  her  home  port ;    and*  includes 

ing,  from  whence  they    depart,    and  any  usual  stopping  place   for  lading 

where  they  finish  their  voyages.      By  or  unlading    cargo,  although  not  a 

the  Roman  law,  a  port  is  defined  to  be  haven  or  port,  in  a   legal  sense,  as  a 

locus  conclusus^  quo  importantur  mer-  port  of  entry  or  clearance.    Gookin 

ces^  et  uude  exportantur,     Packwood  v.  v.  New  England  Mut.  Mar.  Ins.  Co., 

Walden,  7  Martin,  N.  S.  (La.)  88.  xa  Gray  (Mass.)  501,  516. 

**  Port "  of  Bame  Import,  at  "SUtrlot."  Porolcn  Port.— A  port  outside  of  the 

—In  the  revenue  laws,  "port"  and  **dis-  Untied  States,     King    v.    Parks,   19 

trict"  are  often  used  as  words  of  the  Johns.  (N.  Y.)  377. 

same  import,  in  cases  where  the  limits  The  ports  of  the  States  are  foreign 

of  the  port  and  district  are  the  same,  to  each  other  for  some  purposes;  as, 

Ayer  v.  Thatcher,  3  Mass.  153,  155.  for  pledging  the  credit  of  the  owner 

In  an   Xnanranoe    Policy.— Where  a  for  supplies.    The  Lulu,  10  Wall.  (U. 

policy  contained  a  clause  that  insurers  S.)  aoo;  Negus  v,  Simpson,  99  Mass. 

take  "no  risk  in   port,  but  sea   risk,"  393.    See  also  Maritime  Libks,  toL 

it  was  helfl  that  the  term  port  was  not  14,  p.  417. 

confined  to  the   port  of  departure  or  Port    RUk. — A    risk  upon  a  vessel 

discharge,  but  was  used   in  contradis-  while  lying  in  port,  and  before  she 

tinction  to  the  "high  seas,"  and   re-  has  taken  her  departure  on  another 

ferred  to  any  port  into  which  the  ves-  voyag^.    Nelson  v.  Sun  Mut  Ins.  Co., 
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POBT  OF  BIBCHABGE.— Marine  Insurance,  vol.  14,  p.  346; 
Discharge,  vol.  5,  p.  671. 

POBT  (HOME). — See  Maritime  Liens,  vol.  14,  p.  417;  Home, 

vol.  9,  p.  422. 
POETICO.— See  Porch. 

POETIOH— (See  also  Part,  Share). — Share,  part  and  portion 
are  frequently  synonymous.  Applied  to  property  acquired  frorfi 
an  ancestor,  "portion"  is  the  most  comprehensive  word  that  can 
be  used.* 

POETEAIT — (See  generally  Painting  ;  Picture). — A  portrait 
is  the  pictorial  presentment,  taken  from  life  or  from  "reasonable 
materials  from  which  a  likeness  may  be  framed,"  of  a  person  (or 
it  may  be  of  more  than  one  person),  the  chief  object  of  the  pic- 
ture being  the  preservation  of  a  life-like  resemblance  of  the  coun- 
tenance ;  and  it  is  not  less  a  "portrait"  because  accompanied  by 
subordinate  accessories  more  or  less  of  an  ideal  character.^ 

POSrriOH.— See  note  3. 

POSITIVE.— See  note  4. 

71  N.  Y.  459.    See  also  Marine  In-  8.  Leeds  v,  Amherst,  14  L.T.,  Ch.  73. 

SURANCB,  vol.  14,  p.  347.  In  that    case    I^rd  Ljrndhurst,  in 

1.  Lewis'   Appeal,  xo8  Pa.  St.  137 ;  the  course  of  his  judgment,  said :   '*I 

Holly  V.  State,   54  Ala.  240 ;  2  ]arm.  may  be  permitted  to  say  this,  that  if  a 

711,  712.  picture  is  painted  after  a  man's  death, 

"The  words  *her  portion'  *her  share'  and  meant  to  represent  him,  if  there 

are  more  applicable  to  a  fee  than  to  is  nothing  affording  the  materials  for 

a  life  estate."     Phelps  v.    Phelps,  55  the  portrait,  it  is  completely  an  ideal 

Conn.  359.  picture,  and  cannot  properly  be  called 

"Portloiii  for  Ohildran."— §  a,  Thel-  a  portrait ;  but  if  there  are  reasonable 
lusson  Act,  39  &  ^  Geo.  Ill,  ch.  98 :  materials  from  which  a  likeness  may 
''Portions  for  children-  are,  I  think,  be  framed,  I  do  not  consider  it  less  a 
generally  understood  to  be  sums  of  portrait*  though  painted  after  the 
money  secured  to  them  out  of  property  death  of  an  individual  than  if  painted^ 
springing  from  or  settled  upon  thefr  during  his  lifetime." 
parents ;  and  although  there  may,  no  S.  A  (New  Jersey  act  provided 
doubt,  be  cases  in  which  provisions  that  no  person  "holding  a  position"  in 
for  children  out  of  property  in  which  any  city,  whose  term  of  office  is  not 
the  parents  take  no  interest  may  well  fixed  by  law,  and  who  is  an  honorably 
be  called  'portions,'  I  think  that  such  discharged  soldier,  shall  be  removed 
provisions  should  only  receive  that  from  such  position  except  for  good 
designation  where  the  nature  or  con-  cause  shown.  Held^  that,  though  the 
text  of  the  instrument  gives  them  that  provisions  of  the  act  are  not  to  be  con- 
character.  Where  there  is  a  gift  to  fined  to  offices  eo  nomine,  existing  at 
children  both  of  capital  and  income,  common  law  or  created  by  statute,  still 
and  there  is  nothing  in  the  nature  or  the  word  **po8ition"  and  the  language 
context  of  the  instrument  to  impress  of  the  act  throughout,  indicate  a  pur- 


the  word,  or  ought  to  be  so  considered  man"  was  not  within  the  provision,  but 

within  the  meaning  of  this  act."    Per  that  a  person  appointed  "bridge  tender" 

Turner.  V.  C,  Jones  v.  Maj|gs,  22  L,  was.    State  v.  Board  of  Public  Works, 

J.,  Ch.  91  ;8.  c,  9  Hare  605.  See  further  51  N.J.  L.  214. 

the  cases  there  cited;   and  see  also        4.  Sale  PoiittTa.— Where  an  auction 

Watson  Eq.  8.  sale  was  announced  to  be  a  "sale  pos- 
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MUatioa.        POSSE  COMITA  TUS— POSSESSION.       BiA>ftta. 

POSSE  COIOTATITS.— See  Sheriff. 

POSSESSED— {See  also  Possession).— "Possessed"  is  a  variable 
term  in  the  law,  and  has  different  meanings  as  it  is  used  in  differ- 
ent  circumstances.  It  sometimes  implies  a  temporary  interest  in 
lands ;  as  we  say  a  man  is  possessed,  in  contradistinction  to  being 
seised.  It  sometimes  implies  a  corporal  having ;  as  we  say  a  man 
is  seised  and  possessed.  But  it  sometimes  implies  no  more  than 
that  one  has  a  property  in  a  thing ;  that  he  has  it  as  owner ;  that 
it  is  his.* 

POSSESSION — (See  also  Ejectment,  vol.  6,  p.  245m.;  Adverse 
Possession,  vol.  i,  p.  225;  Finder  of  Property,  vol.  7,  p.  981; 
Forcible  Entry,  vol.  8,  p.  117;  Larceny,  vol.  12,  p.  766; 
Mines  and  Mining,  vol.  15,  p.  557;  Notice,  vol.  16.  p.  800; 
Ownership  ;  Occupancy). — The  detention  or  enjoyment  of  a 
thing  which  a  man  holds  or  exercises  by  himself,  or  by  another 
who  keeps  or  exercises  it  in  his  name.  It  implies  exclusive  en- 
joyment.*  / 

itive,"it  was  held  that  these  words  are  may  die  possessed  of  was  held  to. ap- 

equiralent    to  "sale  without    reserve."  ply  to  the  testator's   real  estate.    But 

and  therefore  it  was  a  fraud  on  the  part  see  Monk  v,  Mawdsley,  i  Sim.  286,where 

of    the  vendor    to    employ   a    bidder  it  was  held  that  the  words  "'possessed 

to    keep    up  the  price    on  his  behalf,  of "  were  exclusively  applicable  to  per- 

Walsh  V.  Barton,  24  Ohio  St.  28.     See  sonal      property,      especially     when 

also  Auctions  and  Auctionbbrs  vol.  coupled  with  the  words  "at  the  time  of 

I,  p.  989.  my  decease/'  which  could  not  refer  to 

1.  Mayor  V.  Park  Commissioners,  44  real  estate.    See  also  Cook  v.  Jaggsrd, 

Mich.  603.  L  .  R.,  I  Exch.    125,  in  which  case  the 

In  wma. — ^The  word  ^'possessed*'  in  a  words  were  **or  whatever   I  maj  be 

will  devising  "all  my  estate  both  real  possessed  of  or  entitled  to,"  the  court 

and  personal  to  me  belonging,  of  which  distinguished  this  case   from  Wilce  v, 

I  shall  die  possessed  of  to  A,  was  held  Wilce,  5  Moo.  &   P.  682.    And  sec  i 

to  denote    ownership  and   not  merely  Jarm.  on  Wills,  730, 731, 739-742,  where 

personal  or  corporal  occupation.   Hem-  these   cases   are  discussed.    See  alio 

ineway  v.  Hemingway,  23   Conn.  472.  All,  vol.   i,  p.  488,  n;  Blaisdell   f. 

In  Noel  v.  Hoy,  5  Mad.  38,  a  bequest  Hight,  69  Me.  309.    Cited  at  length  at 

"of  all  the  property  of  whatever  de-  the  end  of  the    note  under  the  title 

scription  or  sort  that  I   may  die  pos-  Possession. 

sessed  of"  was  held  to  pass  real  estate.  2.  Redfield  v,  Utica  etc.  R.  Co.,  as 

And  so  in  Thomas  v.  Phelps,  4  Russ.  Barb.  (N.  Y.)  54. 

348,  where  the  words  were  "of  all  that  Possession  means  simply  the  owning 

I  possess  in  any  way  belonging  to  me,"  or    having    a  thing  in  one's   power. 

it  was  held  that  the  real  estate  passed  Brown  v,  Volkening,  64  N.  Y.  8a 

by  these  words."  It  implies  a  present  right  to  deal 

In  Pitman  v,  Stevens,   15  East  505,  with  the  property  at  pleasure  and  to 

the  words  were  ''all   that  I   shall   die  exclude  other  persons  from  meddling 

possessed  of,  real  and  personal."   Held,  with  it     Sullivan  v,  Sullivan,  66  N.  Y. 

to  pass  the  realty.     In  Wilce  v.  Wilce,  41. 

5M00.  &  P.  682,7  Bingh.  664,  the  words  Possession   (as  used  in  statutes  im- 

"everything  I  die  possessed  of,"   were  posing  a  punishment  for  **  having  in 

held  to  pass  realty.  And  so  of  the  words,  possession"   burglar's  tools  or  other 

"or  whatever  I  may  be  possessed  of."  implements  of  crime).    The  meaning 

Evans  v,  Jones,  46  L.  J.  Exch.  280.  See  cannot  "be  limited  to  manual  touch  or 

also  Day  r.  Daveron,  12  Sim.   200;    10  personal  custody.    One  who  deposits 

L.T.,  Ch.  349.  the   prohibited  articles  in  »  place  of 

And  so  in  Davenport  v.  Coltman,  9  concealment  may  be  deemed  to  bare 

M.  &W.  481,  a  bequest  "of  whatever  he  them    in  his  possession.     One  who 
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leaves  them  in  care  of  his  wife  may  be  See  generallj  Estates,   vol.  6,  p. 

deemed  to  have  them  in  possession  896;    Personal     Property;    Real 

jointly  with  her.     State  v.  Potter,  43  Property  ;     Remainders,    Rbver- 

Vt,  495.  sioNS  AND  Executory  Interests. 

FoaaaMton  of  OonntarfUt  Ooiii.— Se-  OlTla«  Posaasiloii.  —  '* Possession''  to 


property 

meaning  of  Iowa  Code,  ^  2634.    State    anted,  putting  the  purchaser  into  the 
V.  Washburn,  11  Iowa  245.  receipt  of   the  rent  will  be  giving  him 

Hew  York  Faetor'a  Aet. — ^The  word  "possession."  Lake  x\  Dean,  28  Bea. 
possession,  in  the  New  Tork  factor's  607,  It  is  otherwise,  however,  if  the 
act,  means  such  "control  of  or  domin-     phrase  be  "actual  possession."  Royal 


ion  over  merchandise  as  enables  a  foe* 
tor  rightfully  to  take  it  into  actual  cus- 
tody, without  the  aid  of  any  new 
auUiority  or  document   furnished   by 


Bristol  Bg.  Society  v.  Bomash,  35  Ch. 
D.  J90.  "Possession,"  in  this  con- 
nection, means  possession  with  a  good 
title    shown.    Tilley  r.' Thomas,  3  Ch. 


the  owners;   in  contradistinction  to  a  61. 

right  derived  from  documentary  evi-  Posaaialon  la  one  degree  of  title,  al- 

dence  furnished  by  the  owners  or  oh*  though  the  lowest.    It  is  such  an  in- 

tained  by  factors,  by  means  of  their  terest  in  land  that  one  who  has  only 

right    of    possession    of^  the    goods."  the    bare    possession    may    maintain 


Pegram  v,  Carson,  10  Bosw.   (N.  Y.) 

50S' 
In  a  DeTlae. — ^A  devise  was  as  follows : 

"Being  informed  that,  by  the  laws  of 
New  yersey  concerning  a  wife's  right 
of  dower,  the  same  provide  for  her  the 
possession  of  one -third  ^f  my  personal 
estate  .      .      my     executors    are 

directed  to  fulfill  the  aforesaid  provi- 
sions of  the  State  of  New  Jersey^  and 
in  case  of  any  failure  of  law,  I  confirm 
them  to  her."  It  was  held  that  the 
testator  used  the  word  "possession"  in 
the  sense  of  ownership  and  meant  that 
one-third  of  his  personal  estate  should 
be  paid  to  his  widow  absolutely. 
Woodford   v,  Woodford,  44  N.  J.  Eq. 

79- 

In  Posaesalon. — Sometimes  "in  pos- 
session^' in  relation  to  an  estate,  will 
be  construed  as  "vested."  Foley  v, 
Bumell,  X  Bro.  C.  C.  274;  4  Bro.P.  C. 
3x9;  Martelli  v,  Holloway,  L.  R.,  5  H. 

L.  532.    ' 

But,  generally,  where  an  \estate  or 
interest  in  realty  is  spoken  of  as  being 
V\n  possession,''  that  does  not,  prima- 


ejectment  against  a  mere  wrongdoer 
who  has  intruded  into  the  possession. 
Swift  r.  Agnes,  33  Wis.  240. 

Posaesalon  of  land  la  denoted  by  the 
exercise  of  acts  of  dominion  over  it,  in 
making  the  ordinary  use  and  taking 
the  ordinary  profits,  of  which  it  is  sus- 
ceptible in  its  present  state,  such  acts 
to  be  so  repeated,  so  as  to  show  that 
they  were  done  in  the  character  of 
owner,  and  not  of  an  occasional  tres- 
passer, Williams  v,  Buchanan,  x  Ired. 
(N.  Car.)  540. 

Thus,  entering  upon,  ditching,  and 
making  roads  in  a  cypress  swamp,^  cut- 
ting down  trees  and  making  shingles 
out  of  them,  denotes  a  possession  of  the 
swamp.  Tredwell  v,  Reddick,  i  Ired. 
(N.  Car.)  56.  And  so  in  an  unnavi- 
g^ble  stream,  keeping  up  fish -traps 
therein,  erecting  and  repairing  dams 
acro8S.it,  and  using  it  for  catching  fish 
every  year,  constitute  an  unequivocal 
possession  thereof.  Williams#t;.  Bu- 
chanan, I  Ired.  (N.  Car.)  535.  So  the 
occupation  of  pine  land,  by  annually 
making  turpentine  on  it,  is  a  posses- 


rily,  mean  the  actual  occupation  of  the  sion  of  such  land.     Bynum  v.  Carter, 

property;  but  means  the  present  right  4  Ired.  (N.  Car.)  310. 

thereto  or  to  the  enjoyment  thereof,  as  Possession  of  land  is  the  holding  of 

distinguished  from  reversion,  remain-  and  exclusive    exercise    of    dominion 

der,  or  expectancy  as  illustrated  by  the  over  it.     Booth  v.  Small,  25  Iowa  177. 

old  conveyancing  phrase — "in  posses-  The  "Immediate  right  of  possession" 

sion,  reversion,   remainder  or  ex|>ect-  spoken   of   by    the   Michigan    statute 

ancy."    Re  Morgan,  24  Ch.  D.  X14;  Re  relative  to  the  nature  and  qualities  of 

Atkinson,  31  Ch.  D.  577.  estates  in  real  property,  in  defining  es- 

In  the  Mortmain  Act  (9  Geo.  II,  ch.  36,  tates  in  possession,  does  not  mean  the 

^  I ),  ^take  effect  in  possession,"  means  absolute  right  of  possession  as  against 

"giving    the    right    to  possession."    i  all  possible  rights  or  powers  given  for 

Tarm.  on  Wills  220,  citing  Fisher  v.  special  purposes,  and  which  have  not 

Brierley.  10  H.  L.  Ca.  159.  been,  but  may  or  may  not  be,  exerted 
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XtaflBitioa.  .     POSSIBLE— POSSIBILITY.  DdUsbi. 

POSSIBLE. — Capable  of  existing  or  of  being  conceived  or  thought 
of ;  liable  to  happen  or  come  to  pass ;  capable  of  being  done ;  not 
contrary  to  the  nature  of  things.* 

POSSIBILITT— {See  also  Estates,  vol.  6,  p.  896 ;  Expectancy, 
vol.  7,  p.  489). — The  word  possibility  has  a  general  sense,  in  which 
it  includes  even  executory  interests,  which  are  the  objects  of  lim- 
itation. But  in  its  more  specific  sense,  it  is  that  kind  of  contin- 
gent benefit  which  is  neither  the  object  of  a  limitation,  like  an 
executory  interest,  nor  is  founded  in  any  lost,  but  recoverable 
seisin,  like  a  right  of  entry.  And  what  is  termed  a  bare  or  mere 
possibility,  signifies  nothing  more  than  an  expectancy,  which  is 
specifically  applied  to  a  mere  hope  of  succession  unfounded  in 
any  limitation,  provision,  trust,  or  legal  act  whatever ;  such  as  the 

or  required  for  the  accomplishment  of  was  made,  a  parcel  of  land  not  situate 

such   special    purposes.     The    owner  in   S  unexpectedly  descended  to  him 

may  be  said  to  have  an  "estate  in  pos-  from  a  brother.    Heid^  that  the  latter 

session  "  unless  there  be  some  inter-  estate  was  not  devised  by  the  will.  The 

vening  estate  in  the  land,  the  owner  of  court  said:  "The  word  possessions  mar 

which  has  a  present  paramount  right  include    real     estate    if    so    intended, 

of  possession  as  against  him.    Campau  though  such  would  not  be  its  techni- 

V.  Campau,  19  Mich.  116, 123.  cal  signification.     Had  the  testator  in- 

▲otual    PosMaHon.  —  See    Actual,  tended   to  include    real    estate   in  the 

vol.  I,  p.  184^;  Advbrsb  Possession,  word  possessions,  it  strikes  us  forciblj 

vol.  I,  p.  252.  that  he  would  not  have  used  the  prefix 

Ohanga  of  Posseialon. — See  Change,  personal  at  all  and  the  language  would 

vol.  3,  p.  89.  have    been,    'all    the    residue   of  my 

OonatmetlTe  PoMaiiloii  is  that  which  estate  and  possessions.*    The  words  of 

exists  in  contemplation  of  law,  without  whatever  kind  or  name  are  not  natu- 

actual  personal  occupation.     Brown  t^  rally  descriptive  of  real  estate  but  usu- 

Volkening,  64  N.  Y.  80.  ally  apply  to  personal  property.  Landi 

Constructive  possession  is  where  one  are  not  of  various  kinds  and  names.** 

claims  to  hold  by  virtue  of  some  title,  Blaisdell  v.  Hieht,  69  Me.  309.  Sec  also 

without  having  the  actual  occupancy,  Chapman  v.  Chick,  81  Me.  109. 
as  when  the  owner  of  a  tract  of  land.        As  used  in  an  English  Income  Act, 

regularly  laid  out,  is  in  possession  of  a  held  to  include  a  trade  or  business  and  to 
part,  he  is  constructively  in  possession  .  denote    all    property    that   may  be  a 

of  the  whole.    Fleming  v.  Maddoz,  30  source      of     income.     Coloquhon    v. 

Iowa  241.  Brooks,  59  L.  J.,  Qj,  B.  53;  61  L.T. 

Constructive  possession,  where  there  518.  ^ 

is  no  actual   possession,  is  in  him  who  '    1.  Webster's  Diet.,  follotvtd  in  To- 

has  the  legal  title.    Norris*  Appeal,  64  peka  City   R.  Co.  v.  Higgs,  38  Kan. 

Pa.  St.  275.    Sec  also  Actual,  vol.  x,  375;  34  Am.  &  Eng.  R.Cas.  529. 
p.  184  g,  AU  PosHble   Forealgbt— AU  FOiflDd* 

DeUTsry  of  PoMMalo&.~See  Deli v-  BkUl  and  Oare.^A  street  railway  com- 

ERY,  vol.  5,  p.  520  a.  pany  carrying  passensers  for  hire,  are 

Na^«d  Poueialon. — Actual  occupation  bound  to   exercise  lul  "possible  skill, 

of  an  estate,  without  apparent  right,  or  foresight  and  care'*   in  the  running  of 

shadow  or  pretense  of  right,  to  hold  or  their  cars,  so  that  passengers  majr  not 

continue  such  possession.    Called  also  be  exposed  to  danger  on  account  of 

bare  possession.    Gillett    v.  GafTnev,  3  the  manner  in  which  the  cars  are  run. 

Colo.  360.  ■  "All  possible  skill   and  care'*  implies 

Poiseialoiia. — A  clause  in  a  will  was  that  every  reasonable  precaution  in  the 
as  follows:  "I  give  and  devise  to  my  son  management  and  operation  of  street 
B  ...  all  my  real  estate  situate  in  S  afore-  cars  be  used  to  prevent  injuries  io  pas- 
said;  and  also  the  residue  of  my  person-  sengers.  The  phrase  means  good 
al  estate  and  possessions  of  whatever  tracks,  safe  cars,  experienced  drivers, 
kind  or  name.*'  Many  years  after  the  will  careful    management,  and    judicious 
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POST— POSTAL  LA  WS. 


Istvodvotloii* 


hope  which  an  heir,  apparent  or  presumptive,  has  of  succeeding 
to  the  ancestor's  estate.* 

An  event  which  may  or  may  not  happen ;  something  that  is 
uncertain.* 

POST. — Means  a  military  establishment  where  a  body  of  troops 
is  permanently  fixed.* 

POSTAL  LAWS.— (See  also  LETTERS,  vol.  13,  p.  251 ;  Mail,  vol. 
13,  p.  1200.) 


I.  Introduction,  843. 
II.  Powers    of   Postmaiter-Oeneral, 

845. 

III.  Post-offices,  846. 

I.  Establiskmtnt  and  Discontinu- 
ance^ 846. 
3.  Post'Ofice  Buildings  846. 

IV.  Postmasters,  847. 

X.  Appoinjtmtnt^  847. 

1,  ductal  Oath^Bond,  847. 

3.  Compensation,  848. 

4.  Powers  and  Duties^  849. 

5.  Liability^  85Q. 

6.  Accounts^  851. 

7.  Deputies  and  Assistants,  853< 

V.  Mail  Matter— Classes,  85a. 


X.  Decoy  Letters^  854.  [854. 

VI.  Offenses  Against  Postal  Laws, 
X.  Opening  Letters,  854. 

2.  Obstructing  the  Mail^  8^5. 

3.  Unlawful    Use  of  Mails,  856. 
(fl)    For   Purpose    of  Praud, 

856. 
{b)   Depositing   Non-Mailable 
Matter  Therein,  858. 

4.  Embexzlement,  860. 

5.  Larceny,  862. 

6.  Bobbery,  863. 

7.  yurisaiction,   86^. 
VII.  Carriage  of  the  MaU,  865. 

X.  Post-Roads,  865. 
2.  Mail  Contracts,  866. 
(a)   Compensation,  ^&j. 


L  InsODVCTIOV. — It  is  not  within  purport  of  this  article  to  de- 
tail statutes  which  have  been  passed  relative  to  the  regulation  of 
the  postal  system  ;  these  statutes  are  very  numerous  and  volumin- 
ous, and  it  will  be  sufficient  merely  to  make  reference  to  the  vol- 
ume in  which  they  may  be  found  at  length.  It  is  proposed  here 
only  to  present  the  law  as  decided  by  the  courts  upon  questions 
which  have  arisen  as  to  the  meaning  and  extent  of  the  various 
statutory  provisions ;   only  such  portions  of  the  statutes  being 

operation  in  every  respect    "All  poe-     Y.)  87.    In  «ome  of  the  States  it  is  ex- 
sible  foresight'' means   anticipation,  if    pressly  provided  that  a  mere  possibil- 


not  knowledge,  that  the  operation  of 
street  cars  will  result  in  danger  to  pas- 
sengers, and  that  there  must  be  some 
action  With  reference  to  the  future ;  a 
provident  care  to  guard  against  such 
occurrences;   a  wise  forethought  and 


ity,  such  as  the  expectancy  of  an  heir 
apparent,  is  not  to  be  deemed  an  inter- 
est of  any  kind.  Stimpson  Stat.,  f 
X350 ;  Col.  Code,  1876,  5700 ;  Dak.  Civ. 
C.  192. 
S.  Caldwell's  Case,  19  Wall.  (U.S.) 


prudent  provision  that  will  avert  the  368. 

threatened  evil,  if  human  thought  or        A  military  "post"  is  merely  synony- 

action  can  do  so.    See  generally  the  mous  with  military  "station."     in  each 

various    titles  on  Nbglxgbncb.    To-  case  it    means,   not  an  ordinary  resi- 

pek%  City  R.  Co.  v.  Higgs,  38   Kan.  dence,  having  nothing  military  about 

375  \  34  A.m.  &  Eng.  R.  Cas.  539.  it,  except  that  one    of   its    occupants 

As  Soon  as  Possllils.— See  Soon.  holds  a    military  commission ;  but  a 

1.  Needles  v.  Needles,  7   Ohio  St.  place    where     military   duty   is    per- 

^3.  formed,  or    stores  are  kept  or  distrib- 

a.  And.  L.  Diet,  citinjF  Bodenhamer  uted,    or  something    connected    with 

V.      Welch,    89     N.    Car.     81 ;    and  war  or  arms  is  kept  or  done.     United 

Stover  V.  Eycleshimer,  46    Barb.(N.  States  r.  Phisterer,  94  U.  S.  2x9. 
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btrodMtlMu  POSTAL  LAWS.  lUndMte. 

quoted  as  may  be  necessary  for  a  proper  understanding  of  the  de- 
cisions. 

The  constitution  of  the  Unittd  States  bestows  upon  Congress 
power  '^  to  establish  post-offices  and  post-roads."  Every  law  o{ 
commerce  and  every  regulation  of  the  executive  head  of  the  Post- 
Office  Department  concerning  the  regulation  and  conduct  of  the 
post-offices  is  comprehended  under  the  title  Postal  Laws.^ 

The  power,  therefore,  vested  in  Congress  embraces  the  regular 
tion  of  the  entire  postal  system  of  the  country,  and  by  virtue  of 
it  Congress  may  designate  what  shall  be  carried  in  the  mail,  and 
what  shall  be  excluded,  and  also  may  declare  what  shall  consti- 
tute an  offense  against  the  postal  laws  and  the  punishment 
thereof.*  A  law  increasing  the  rates  of  postage  is  not  a  "law  for 
raising  revenue"  such  as  required  by  the  constitution  to  originate 
in  the  House  of  Representatives,  and  therefore  such  a  law, 
though  usually  termed  a  revenue  law,  is'  only  a  postal  law,  and 
cannot  be  held  unconstitutional  because  it  originated  in  the 
Senate." 

'  The  power  of  Congress  to  provide  for  the  care  of  mail  matter 
and  declare  the  punishment  for  offense  in  relation  to  it,  extends 
only  to  mail  matter  while  in  the  custody  on  the  post-office  author- 
ities, therefore  before  the  custody  of  a  letter  by  the  post-office  or  its 
agents,  and  after  their  voluntary  termination  of  such  custody,  the 
rights  of  the  proprietor  of  the  letter  are  under  the  protection  of 
local,  not  the  [/ntted  States  lB.vrs.^ 

While  the  mail  service  is  the  ordinary  means  of  communication 
between  parties  at  a  distance,  there  is  no  law  of  Congress  in 
reference  to  the  postal  service  which  mkkes  it  a  legal  channel  o( 
communication  which  a  party  may  adopt  as  compulsory  upon  his 
correspondent.* 

1.  U.  S.  Const,  art  i,  f  8,  par.  7 ;  JSx  gress  and  the  exercise  of  the  sam^ 
farie  Jackson,  96  U.  S.  737.  Whether  power  by  the  States  would  be  incom- 
this  power  is  exclusive  in  Congress  "patible  with  its  exercise  bj  Congress, 
has  never  been  determined ;  no  e.  g.  Congress  has  power  to  establish 
State,  however,  has  yet  attempted  to  a  uniform  rule  of  naturalization,  there- 
establish  a  rival  system  of  mails  and  fore  the  necessary  implication  is  that 
post-offices,  and  it  is  certain  that  no  it  has  exclusive  power  to  do  so,  since, 
State  has  any  power  to  pass  laws  regu-  if  it  has  not,  no  uniform  mle  would 
lating  in  any  way  the  carriage  of  the  be  established. 

mails  or  conduct  of  post-offices  estab-  It  seems,  therefore,  that  the  power  of 

lished  by  law  of  Congress.  Congress  to  establish  post-offices  would 

Exclusive   power  is  vested  in   Con-  be  exclusive  upon  the  ground  set  forth 

gress  under  the  constitution  in  three  in  the  third  paragraph.    See  Fedenl- 

cases,  viz :  ist,  No.  30.    See    also    the  views  of 

I.  Where  it  is  expressly  declared  that  Mr.    Calhoun   as    mentioned  in  the 

Congress  shall  have  exclusive  power,  t»  opinion  of  the  court  in  But  farU  Jsck- 

g,  its  power  to  exercise  legislation  over  son,  96  U.  S.  727. 

the  District  of  Columbia.  2.  Ex  parte  Jackson,  96  U.  S.  727. 

a.  Where  a  power  is  vested  in  Con-  S.  United  States  v,  James,  13  Blitchi 

gress   by  the    constitution   and    pro-  (U.  S.)  307. 

hibited  by  it  to  the  States,  e.  g,  power  4.  United  SUtes  v.  Dauphin,  30  Fed. 

to  coin  money.  Rep.  625. 

3.  Where  power  is  vested  in  Con-  0.  Tanner  v.  Hughes,  53  Pft*  St  389 
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PMrtn  fl£  POSTAL  LA  WS.  Pottmiiter-O«nejal. 

U  POWIBS  07  PosTMAfTlS-OsirKEAL. — Power  is  conferred  by 
statute  upon  the  Postmaster-General  as  the  executive  head  of 
the  Department  to  make  whatever  rules  and  regulations  may  be 
necessary  for  the  proper  conduct  of  the  mail  service  not  provided 
for  by  statute.  In  the  discharge  of  those  duties  which  are 
prescribed  by  law,  he  is  not  lawfully  subject  to  the  control  of  the 
President,  and  in  matters  coming  properly  within  his  province  his 
decisions  are  final,  and  neither  a  court  nor  a  jury  may  revise 
them;^  he  may  establish  or  discontinue  post-oflices  where- 
ever  he  may  deem  it  necessary  for  the  public  convenience,  and 
appoint  postmasters  of  the  fourth  class  r  he  has  also  power  to 

1.  United  States  v.  Wright,  II  WaU.  mony    has    been  discovered.     United 

(U.  S.)  648;  United  States  v.  Keodall,  States  v.  Bank  of  Metropolis,   15  Pet 

5    Cranch    (C.   C.)    163;    Reeside  v,  (U.S.)  378. 

^United  States,  8  WaU.  (U.  S.)  38.    See        The  chief  clerk  and  treasurer  of  the' 

also  United  States  v.  Brown,  9  How.  Post-Office  Department  transferred  to 

(U.  S.)  487.     .  the  Department  a  deposit  which  he  had 

Thus   where  a  post-office  employee  made    in    his  own  name,  in    a    bank, 

invested  in  real   estate,   money,  stolen  which,  as  he  knew,  had  since  become 

from  the  mails  and  conveyed  the  estate  insolvent,  and  received   from  the   De- 

to  defendant  in  trust,  to  sell  and  to  pay  partment,  after  he  had  resigned  his  of- 

the  claimants  the  amount  stolen,  and  fice,  the  full  value  of  the  deposit,  by 

the  balance  remaining,  to  the  grantor,  order  of   the   Postmaster- General.     It 

and  a  bill  in  equity  was  filed  to  enforce  was   held    that  the  adjudication  of  the 

the  execution  of  the  trust,  it  was  held  Po6tmaster-General,ordering  the  money 

that  the  Postmaster-General  under  the  to   be  paid     to  him,    and   entered    on 

statute  of  March,   1847,  has  exclusive  the  books  of  the  Department  according- 

jurisdiction  in  the  matter  and  that  the  ly.  was  not  conclusive,  and  that  he  was 

bill    should    be    dismissed.    Laws  v,  liable  under  the  act  of  Congress  of  1836, 

Burt,  129  Mass.  202.  ch.  270,  §  17.     United  States  v.  Brown, 

It  rests  altogether  in  the  discretion  9  How.  (U.  S.)  487. 
of  the  Postmaster-General  to  deter-  Obief  Clerk  of  the  Department. — It  is 
mine  at  what  hours  the  mail  should  within  the  range  of  the  official  duties 
leave  particular  places,  and  to  deter-  of  the  chief  clerk  of  the  Post-Office  De- 
mine  whether  it  should  leave  the  same  partment  to  superintend  all  matters  re- 
ftlace  once  in  a  day  or  more  frequently,  lating  to  finance,  and  he  is  not  entitled 
t  is  not,  therefore,  the  mere  frequency  to  charge  a  commission  for  negotiating 
or  departure  of  the  carriages  carrjring  loans  for  the  use  of  the  Department, 
mail,  that  constitutes  an  abuse  of  the  United  States  tr.  Brown,  9  How.  (U. 
privilege  of  the   United   States  mail  S.)  487. 

carriers  of  traveling  on  roads  without  Railway  OlarkB. — ^The  Postmaster- 
paying  the  usual  toll,  but  an  unnec-  General  is  authorized  to  appoint  clerks 
eseary  division  of  the  mail  bags  for  the  purpose  of  assorting  and  distrib- 
amongstanumberof  carriages  in  order  uting  mail  in  railway  post-offices,  and 
to  evade  payments  of  tolls.  Neil  v,  the  statute  provides  how  they  shall  be 
State  of  Ohio,  3  How.  (U.  S.)  720.  paid.  The  appointment  i)f  these  clerks 
Where  the  contract  for  carrying  is  not  for  a  definite  period,  and  the 
the  mails  provides  that  the  Postmaster-  right  to  continue  a  clerk  in  the  service 
General  may  impose  certain  forfeitures  is  within  the  discretion  of  the  Post- 
on  the  contractor  for  failure  to  carry  master-General;  hp  may  remove  him 
the  mail  within  the  prescribed  time,  from  office  or  reduce  the  compensation. 
the  exercise  of  such  authority  is  not  The .  prior  rights  of  postal  clerks  are 
subject  to  review.  Allman  v.  United  not  affected  by  statute  of  July  i,  1882, 
States,  131  U.  S.  31.  which  niay  be  referred  to  as  expTana- 
The  Postmaster-General  has  only  tory  legislation.  Gleeson  v.  United 
power  to  correct  the  mistakes  in  fact  States,  22  Ct.  of  CI.  82. 
of  his  predecessor ;  and  in  cases  of  re-  2.  He  may  establish  or  discontinue 
jected  claims,  on  which  material  testi-  post-offices  of  any  class,   and  the  fact 
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arrange  and  readjust  salaries,  to  make  all  contracts  necessary  for 
the  proper  and  speedy  conveyance  of  the  mails,  and  for  their 
security.* 

The  constitutionality  of  the  law  of  Congress  authorizing  the 
Postmaster-General  to  sue  in  the  Federal  courts,  rests  on  the 
ground  that  the  cases  arise  under  some  law  of  the  United  States^ 

lU  PonsoRlGBi— 1.  Xgtablishmeat  and  Diaoomtii^iianoe.  —  The 
Postmaster-General  is  authorized  to  establish  post-offices  at  ail 
such  places  on  post-roads  established  by  law  as  he  may  deem  ex- 
pedient ;  which  establishment  he  must  promptly  refer  to  the 
Sixth  Auditor.  Every  person,  who,  without  authority  from  the 
Postmaster-General,  sets  up  or  professes  to  keep  any  business  or 
place  of  business  bearing  the  sign,  name,  or  title  of  post-office,  is 
liable  for  every  such  offense  to  a  penalty  not  exceeding  $500.' 

The  Postmaster-General  may  discontinue  any  post-office  where 

the  safety  and  security  of  the  postal  service  and  revenue  are 

endangered  from  any  cause  whatever,  or  where  the  efficiency  of 

'  the    service  requires  such  discontinuance;  this    is   also  to  be 

promptly  certified  to  the  Sixth  Auditor.* 

2.  Poft-offloe  Building. — Particular  provisions  *  are  made  in  the 
statutes  for  the  renting,  furnishing,  lighting,  and  heating  of 
buildings  necessary  for  post-offices  of  the  first,  second  and  third 
classes,  and  of  the  post-office  of  New  York  city.  In  case  of  post- 
offices  of  the  first  and  second  classes,  and  that  at  the  city  of 
New  York,  it  is  provided  that  the  expense  shall  be  paid  out  of  the 
receipts  of  the  office ;  in  case  of  post-offices  of  the  third  clas^ 
special  appropriation  is  made.  Nothing  is  said  relative  to  offices 
of  the  fourth  class.* 

that  he  is  only  empowered   to   appoint  dent  to  the  power  to  establish  ft,  unless 

postmasters  of  the   fourth    class  does  its  exercise  is  restrained   by  some  pro- 

not  in  the  least  interfere  with  his  pow-  vision  in  the  acts  of  Congress.    Ware 

er  to  establish  or  discontinue  post-offices  t;.  United  States,  4  Wall.  (U.  S.)6i7i 

of   other    classes.       Ware    v.    United  632;  Perkins'  Case,   20  Ct.  of  01.  438; 

States,  4  Wall.  (U.  S.)  617.  Embry  v.  United  States,  la  Ct  of  CL 

1.  United  States  v,  Vilas,  124  U.  S.  45^. 

86;  Gleeson  v.  United  States,  22  Ct.  of  The    fact  that    a  postmaster  is  ip- 

CI.  82;  Fairchild  v.  United  States,    la  pointed   by  the   President  with  the  sd- 

Ct.  of  CI.  226.      He  may  reduce,  pros-  vice  and  consent  of  the  Senate,  under 

pectively.    the   pay  of  a  railway   post-  a  sUtutc   providing  that  he  is  to  hold 

office  head  cl^rk.      Gleeson  v.  United  office  four  years,  unless  sooner  removed 

States,  22  Ct.  of  CI.  82.  But,  in  so  far  as  by    the    President,  does   not  interfere 

the  salaries  are  governed  by  law,   post-  with  the  power  of  the  Postmaster-Gen- 

masters  may  sue  in  the  Court  of  Claims  eral   to  discontinue  the  office.     If  he 

for  the  sums  due  them.     Fairchild   v.  exercises  his  power  and    discontinues 

United  States,  12  Ct.  of  CI.  226.  the  office,  there  can  be   no  longer  a 

2.  Postmaster- General    v.    Early,  12  postmaster  at  that  place.     Ware  v. 
Wheat  (U.  S.)  136.  United  States,  4  Wall.  (U.  S.)67i. 

S.  Rev.  Stats.  U.  S.,  §  3829;  Gould  &  Where  a  post-office  has  been  discoa- 

Tucker's  Notes  on  id.  741.  tinued,  the  postmaster  has  lost  nothing 

4.  Rev.  Stats.  U.  S.,^  3864;  Gould  &  to    which    he    is    entitled.    Ware  f'. 

Tucker's  Notes  on  id.  741, 745.  United  SUtes,  4  Wall.  (U.  S.)  671. 

The   power   to  discontinue  an  office  0.  Rev.  Stats.  U.  S.,  §    3860,  33^1; 

and  thereby  vacate  the  office,  is  inci-  Gould  &  Tucker's  Notes  on  id.  744t  745' 
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The  Postmaster-General  has  authority  to  bind  the  government 
for  rent  for  an  office  building  only  for  the  fiscal  year,  not  longer.' 

IT.  PotnumBS — 1.  Appointment. — ^There  are  four  classes  of 
postmasters :  those  of  the  first,  second  and  third  classes,  are  ap- 
pointed by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate,  and  hold  their  offices  for  four  years  unless  sooner 
removed  or  suspended  according  to  law;  while  postmasters  of  the 
fourth  class  are  appointed  by  the  Postmaster-General,  by  whom 
all  appointments  must  be  notified  to  the  Auditor  for  the  Post-Office 
Department.* 

2.  OAoial  Oath — ^Bond. — ^The  faithful  performance  of  his  duties 
by  the  postmaster  is  secured  by  an  oath  of  office  by  which  he 
binds  himself  to  the  faithful  performance  of  his  duties,  as  set 
forth  in  the  oath  and  in  the  statutes.  He  is  also  required  before 
entering  upon  the  duties  of  his  office  to  ^ve  bond  with  good  and 
full  security,  and  in  such  penalty  as  the  rostmaster-General  may 
deem  sufficient,  conditioned  for  the  faithful  discharge  of  all  the 
duties  and  trusts  imposed  upon  him,  either  by  law  or  by  the  rules 
and  regulations  of  the  Department.' 

In    the  case    of  United    States    v.  restrain  a  postmaster  from  obeying  the 

Saylor,  31  Fed.  Rep.  543.  the  postmaster  Postmaster-General's    order    to   move 

-was  allowed  $1,000  with  which  to  rent  the  post-office  to  another  building,  the 

an  office.     He  hired   an  office*  and  re-  bill  proceeding  upon   the  theory  that  a 

ceived   a  secret   rebate  of  $300  a  j^ear  former  Postmaster-General  had  cxecu- 

from  the  proprietor  of  the  building  in  ted  a   four-year  lease  of  the  premises, 

consideration  for  his  retaining  the  office  It  was  held  that  the   bill  must  be  dis- 

on  that  street;  he  al&o  sub-let  a  portion  missed.     Western  Star  Lodge  No.  2  v, 

of  the  office  for  a  news-stand  and  for  a  Schminke,  15  Fed.  Rep.  410. 

confectionery     establishment,    thereby  X  Statute  of  July  i^i  1876,  ch.  179, 

virtually  obtaining  the  rent  of  the  office  4$  5  &  6;  Gould  dc   Tucker's  Notes  on 

free,  while  he  forwarded  to  the  Post-Of-  Rev.  Stats.  U.  S.,  §  ^5^' 

fice  Department  at  Washington  vouch-  The  postmaster  at  New  York  belongs 

ers  showing  an  expenditure  of  $1,000  to  none  of  the  foqr  classes  but  stands 

for  rent.    In  a  suit  against  him  and  his  alone;  his  salary  is  fixed  at  $6,000. 

•ureties  on  his  official  bond,  it  was  held  Not  a  B^yanne  OflLoar. — A  postmaster 

that  they  were  liable  both   for  the  re-  is  not  an  "officer  of  the  revenue,"  with- 

bate  and  for  the  rent  of  the  news-stand  in  U.  S.  Rev.  St.,  §  989,  which  provides 

and  confectionery  stand;  that  it  was  no  for    the*    granting    of    certifiqates    of 

defense  that  the    postmaster    had    in-  probable  cause  in  certain  cases.    Camp- 

<nirred  expenses   in  making  repairs  for  bell    v,   James,    18   Blatchf.    (U.    S.) 

which  the  government  refused  to  allow  196. 

him  compensation;  nor  that  the  special  8.  Rev.  Stats.  U.   S.,  4§  3831,   3835; 

agents    of   the  Department    had    fre-  ^gl^^^  &  Tucker's  Notes  on  id.  741. 

quently  seen  the  sub-tenants  in  posses-  The  course   to    be   pursued  when  a 

sion  and  had  made  no  claim   for  rent,  new   bond   Is  required,    or    when    the 

The  contracts  of  the  Post-Office  De-  surety  on  the  bond  wished    to   be  re- 

partment  for  the  renting  of  post-office  lieved,  is  fully  set    forth  in  the  U.  S. 

accommodations   need  not  necessarily  Rev.  Stats,  to  which  it  is  sufficient  to 

be  in  writing.    Little  v.  United  States,  refer. 

19  Ct.  of  CI.  272.  A  bond  given  by  a  postmaster,  with 

1.  Connecticut   Mut.  L.  Ins.  Co.  v.  sureties,    for    the    performance    of  his 

United'States,  21  Ct.  of  CI.  195.    See  official    duties,    does    not  constitute  a 

also    Campbell    v.  James,  18  Blatchf.  binding  contract,  until    approved  and 

(U.  S.)  96,  2  Fed.  Rep.  342.  accepted    by    the  Postmaster-General. 

Therefore  where  the  party  sought  by  Postmaster-General    v.   Nonrell,  Gilp. 

Wll  in  equity  in  U.  S.  Circuit  Court  to  (U.  S.)  106. 
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S.  Compenflatioii. — It  is  provided  by  statute  that  the  compensa> 
tion  of  postmasters  shall  be  a  fixed  annual  salary,  for  rating  which 
they  are  divided  into  four  classes — exclusive  of  the  postmasterat 
New  York  city,  whose  salary  is  fixed  at  $6,000  per  annum. 

The  salaries  of  postmasters  of  the  first  class  is  not  more  than 
$4,000  nor  less  than  $3,000 ;  of  the  second  class,  not  more  than 
$3,000  nor  less  than  $2,000 ;  of  the  third  class,  not  more  than 
$2,000  nor  less  than  $1,000;  of  the  fourth  class,  less  than  $1,000.^ 

The  salaries  of  postmasters  are  to  be  readjusted  by  the  Post- 
master-General once  in  two  years ;  in  special  cases,  as  much  oftener 
as  h^  may  deem  necessary.  The  statutes  provide  specifically  the 
manner  in  which  this  readjustment  is  to  be  made,  according  to 
the  amount  and  character  of  the  business  carried  on  at  the  office, 
in  order  to  ascertain  which,  ^  the  Postmaster-Geperal  may  require 
the  postmaster  to  state,  under  oath,  the  amount  of  stamps  can- 
celed, all  box  rent  received,  and  all  other  postage  matter 
sold,  etc.* 

At  all  newly  established  offices  the  Postmaster-General  may 
temporarily  fix  the  Salary  until  the  returns  of  the  office  may  en- 
able him  to  properly  adjust  the  same.' 

No  postmaster^  under  any  pretense  whatever,  can  receive  or  re- 
tain for  himself  in  the  aggregate  more  than  the  amount  of  his 
salary  and  his  commission  on  the  money  order  business  as  pro- 

]l«B«wl]ic  Bond. — See  Rev.  Sut.  U.  226;  Gould   &  Tucker's  Notes  on  Rct. 

Sm  kk  3837»  3838.  State.  743. 

In  the  case  of  Alvord  v.  United  In  making  the  biennial  readjustment 
States,  13  Blatchf.  (U.  S.)  279,  A  was  the  Postmaster-General  has  no  dticre- 
surety  for  one  S,  as  postmaster,  on  his  tion  since  it  is  merelj  a  ministerial  set 
official  bond.  On  Sept.  14, 1861,  anew  The  statute  is  mandatory  but'Ietvetto 
bond,  with  other  sureties,  was  accepted  the  discretion  of  the  Postmaster-Gen- 
whereby  A  was,  br  statute,  released  eral  when  the  first  readjustment  should 
from  responsibility  for  all  acte  or  de-  be  made,  with  the  limitation  that  it 
faulte  of  S  committed  subsequently.  S  must  take  place  within  two  rears. 
was  afterwards  removed  from  office,  When  the  readjustment  takes  pface  it 
and,  at  that  time,  was  a  debtor  to  the  only  establishes  the  amount  of  the  sal- 
United  States.  In*  a  suit  brought  ary  for  two  years  thereafter,  andean 
against  A,  on  his  bond,  to  recover  only  be  made  where  there  are  quarterly 
such  debt,  it  was  not  shown  by  the  returns  for  two  years  preceding  on 
United  States  that  S  had  not  in  his  which  it  can  be  based.  United  States 
hands  on  Sept.  14,  x86i,  ready   to  be  v,  Vilas,  124  U.  S.  86. 

?aid  or  applied,  all   the  moneys  of  the  After  the  salary  of  a  postmaster  has 

United  States  with  which  he  was  justly  been  fixed  it  cannot  be  increased  until 

chargeable.     It  was  held   that  it  must  a  readjustment    of  it,  based  upon  hU 

be  presumed  he  had  such  moneys  in  his  quarterly  returns,  shall  have  been  made 

hands  when  the  new   bond  was  given;  by  the  Postmaster-General.    Such  re- 

and  that  A  was  not  liable  therefor.  adjustment  is  an   executive  act,  taking 

1.  Rev.  Stats.  U.  S.,   (  3S52;   Gould  effect    in  all  cases  prospectively;  and 

&  Tucker's  Notes  on  id.  743.  until  it  is  performed  the  law  imposes  no 

A  postmaster  suspended  from   office  obligations  upon  the  government  to  paj 

is  not  entitled  to  his  salary  during  such  an  increased  salary.     United  States  v. 

suspension,  though   he  is  subsequently  McLean,  95  U.  S.  750. 

restored.     Embry  v.  United  States,  xoo  8.  But  the  compensation  in  such  esse 

U.  S.  680.  cannot  be  fixed  at  a  greater  amount  than 

a.   Rev.  SUto.  U.  S.,  ^%  3854,  38CC,  the  salary  of  the  officer  of  the  lowest 

3856;  Postmaster's  Cases,  12  Ct  of  CI.  class.    U.  S.  Rev.  State.,  $  3853. 
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vided ;  and  no  person  employed  in  the  postal  service  may  receive 
any  fees  or  perquisites  on  account  of  the  duties  to  be  performed 
by  virtue  of  his  appointment.* 

Whenever  any  unusual  business  accrues  at  any  post-office,  the 
Postmaster-General  is  required  to  make  a  special  order  allowing 
reasonable  compensation  for  clerical  services  and  a  proportionate 
increase  of  salary  to  the  postmaster  during  the  time  of  such  ex- 
traordinary business.* 

4.  Powers  and  Sntiei. — The  general  authority  to  be  exercised  by 
a  postmaster,  and  the  duties  imposed  upon  him  as  to  the  care 
and  custody  of  the  mail,  the  rendering  of  his  accounts,  the  keep- 
ing of  public  money,  etc.,  are  specifically  prescribed  by  statute, 
to  which  it  is  sufficient  to  refer.'  He  must,  upon  application  by 
the  proper  person,  deliver  whatever  mail  may  come  to  his  office, 
and  it  is  made  an  offense,  punishable  by  fine  or  imprisonment,  or 
both,  for  him  unlawfully  to  retain  in  his  office  any  letter  or  other 
mail  matter,  the  posting  of  which  is  not  prohibited  by  law,  with 
the  intent  to  prevent  the  delivery  of  the  same  to  the  person  to 
whom  it  is  addressed.*  He  is  forbidden  to  make  any  disposition 
of  stamps  intrusted  to  him,  except  the  sale  of  them  at  their  face 

1.  U.  S.   Rev.   Stats.,  f  {  3857*  3858.    liver  mail  matter  in  violation  of  State 

2.  U.  S.  Rev.  Stats.  ^  3863 ;   United    laws,  e\  ^.,  insurrectionary  papers.    8 
SUtes  V,  Wright,  11  Wall.  (U.  S.)  648.     A.  G.  Op.  489. 

Postmasters,  however,  are  not  enti-  And  the  postmaster  may  properlj 

tied  to    an  extra   allowance  for  extra  refuse  to  deliver  mail   matter  to  one 

labor  or  for  office  expenses,  unless  it  is  who  intends  to  distribute  it  in  opposi- 

eranted   by  order   of  the   Postmaster-  tiofi  to  public   carriers,  or  to  persons 

General.  United  States  v,  Davis,  Dead/  who  assume  a  name  in  which  letters 

(U.  S.)  294.  are  addressed  for  the  purpose  of  ,'de- 

And  in  all  cases  arising  under  this  frauding    the   public.    9   A.    G.    Op. 

statute,  the  Postmaster- General  is  the  161-164;  United  States  v.- Denicke,  35 

sole  judge  of  the  exigencies    of  each  Fed.  Rep.  407. 

case.     His  decision  is  not  re-examina-  B^medy. — If  a  postmaster  refuses  to 

ble  by  any  department  of  the  govern-  deliver  valuable  letters  on  which  post- 

ment.  United  States  v,  Wright,  11  Wall,  age  has  been  prepaid,  the  remedy  is  by 

(U.  S.)  648.  mandamus  or  replevin^  and  not  by  in- 

8.  Rev.    Stats.  U.   S.,  ff  3829-3864;  junction.    Boardman  v.  Thompson,  xa 

Gould  &  Tucker's  Notes  on  Id.  p.  741.  Fed.  Rep.  675.    See  also  Commerford 

He  is  required  to  keep  safely  the  v.  Thompson,  a  Flip.  (U.  S.)  611. 
public  money  without  loaning,  u.4ng,  Indlotment. — An  indictment  against 
or  exchanging  it  or  depositing  it  in  an  a  postmaster  under  this  statute  is  suffi- 
unauthorized  bank.  It  is  said,  how-  cient  if  it  alleee  in  the  words  of  the 
ever,  that  he  is  not  bound  to  keep  the  statute  that  the  letter  was  unlawfully 
monevs  received  for  postage  distinct  detained  with  intent  to  prevent  its 
from  his  own,  nor  to  deposit  it  specific-  arrival,  and  it  is  not  necessary  to  aver 
ally  in  the  name  of  the  United  States,  that  the  letter  was  knowingly  and  will- 
See  Rev.  Stats.  U.  S.,  §  3846.  Trafton  fully  detained ;  therefore  where  the 
fy.  United  States,  3  Story  (U.  S.)  646.  indictment  alleged  that  the  letter  was 

4.  Rev.  Stats.  U.  S.,  §  3890 ;  Gould  detained  two  days  *Sv^ith  intent  to  pre- 

&  Tucker's  Notes  on  id.  752 ;   Nevius  vent  the  arrival  and  delivery  of  the 

V.  Bank  of  Lansingburg,  10  Mich.  547.  same"  to  the  person    addressed,    the 

Anr  postmaster  guilty  of  a  violation  evidence  was    complete,  although  at 

of  th(s  section  is  forever  after  incapaci-  the  expiration  of  the  two  days  there 

tated  from  holding  the  office  of  post-  may  have  been  a  change  of  purpose, 

master.  The  Postmaster-General,  how-  United  States  v.  Holmes,  40  Fed.  Rep, 

ever,  cannot  require  a  postmaster  to  de-  75a 
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value  for  cash,  to  third  persons;  therefore,  where  he  uses  them  for 
the  purchase  of  merchandise  or  for  making  change,  he  is  guilty  of 
a  violation  of  the  statute,  even  though  no  loss  may  be  occasioned 
thereby,  and  though  he  may  have  been  innocent  of  any  intention 
to  commit  an  offense.^  He  is  required  to  reside  within  the  de- 
livery of  the  office  to  which  he  is  appointed,  but  it  is  believed 
that  he  does  not  vacate  his  ofHce  by  remaining  out  of  the  neigh- 
borhood of  it,  until  action  by  the  Postmaster-General.* 

6.  Liability. — His  bond  being  conditioned  for  the  faithful  dis- 
charge of  his  official  duties,  a  postmaster  with  his  sureties  is  liable 
upon  it  for  every  breach  of  duty,  whether  by  negligence  or 
otherwise ;'  but  in  order  to  make  him  liable  for  negligence,  it 
must  appear  that  the  loss  or  injury  sustained  by  the  plaintiff  was 

1.  U.  S.   Statute,  ch.    359;  z  Supp.  gence  tending  to  show  that  lo«s  was  oc- 

Rev.  Stats.  U.   S.  359;  United   States  casioned    thereby,  and  which  satisfiet 

V,  Douglas,  33  Fed.  Kep.  381.  the  jury  that  it  was  so    occasioned,  is 

In   a  prosecution  against  the  post-  sufficiant    to    sustain  the  issue  of  the 

master  for  such  an  offense  it  must  be  plaintiff.    Cristy  v.  Smith,  23   Vt  663. 

shown  that  the  stamps  so  used  were  re-  See  also    Danforth  v.  Grant,  14  Vt 

ceived  by  him  from  the  Post- Office  De-  383. 

partment.  United  Stiltes  v,  William-  If  he  assume  to  charge  letter  postage 
son,  a6  Fed.  Rep.  690.  on  a  newspaper  because  there  is  an  in- 
Salt  of  Stamps  on  Ondlt. — A  wrote  itial  letter  on  the  wrapper,  he  does  not 
to  a  postmaster  of  the  fourth  class,  ask-  act  judiclAlly  in  such  a  sense  as  to 
ing  whether,  if  he  (A)  would  send  a  protect  him  for  an  action  for  improp- 
quantity  of  circulars  in  addressed  en-  erly  detaining  such  newspaper,  although 
velopes,  the  postmaster  would  put  no  fraud  or  malice  be  alleged  or  prora. 
stamps  on  them  and  send  out  a  certain  Teall  v,  Felton,  i  N.  Y.  537 ;  9  Am. 
number  every  day.    A  promised  that  Dec.  352. 

if  he  would  do  so,  he  would  remit  the  No  accident  or  misadventure  will  re- 
price of  the  stamps  as  soon  as  the  cir-  lieve  a  postmaster  and  his  sureties  from 
culars  had  all  been  sent  out,  which  liability  for  property  intrusted  to  the 
would  require  about  twenty-five  days,  former.  The  only  exceptions  are 
It  was  hela  that  this  was  an  attempt  to  those  provided  for  by  the  acts  of  Con- 
induce  the  postmaster  to  sell  stamps  for  ereto ;  being  losses  occasioned  by  the 
credit  and  therefore  in  violation  of  the  Confederate  forces  or  guerillas,  or  hj 
statute  providing  against  the  attempt  any  other  armed  forces.  Hence  no 
to  influence  any  officer  of  the  United  surrender  of  the  property  of  the  Post- 
States  to  a  violation  of  his  lawful  du-  Office  Department  to  the  Confedente 
ties.  Rev.  Stats.  U.  S.,  ^  5451  ;  In  government  under  any  other  than  the 
r#  Palliser,  136  U.  S.  257.  coercion  of  armed  force  can  excuses 
S.  Rev.  Stats.  U.S.,  §'3831;  United  postmaster.  United  States  tr.  Mor- 
States  V,  Pearce,  2  McLean  (U.  S.)  rison,  Chase  Dec.  (U.  S.)  521. 
14.  A  post-office  clerk  received  a  letter 
S.  Therefore  a  postmaster,  who,  after  containing  money  to  be  sent  as  a  reg- 
he  had  placed  a  sum  of  money  belong-  istered  letter,  both  parties  supposing 
ing  to  the  government  into  a  mailbag  it  could  be  so  sent  The  clerk  on  dis- 
for  transportation,  intercepted  and  rob-  covering  that  the  letter  could  not  be  so 
bed  the  carrier  of  the  bag  and  contents  sent,  by  direction  of  his  superior  offi- 
while  it  was  on  the  way  to  the  steamer,  cer,  sent  the  letter  by  mail  unregis- 
is,  with  his  sureties,  liable  on  his  bond  tered,  and  it  was  lost  Heidthat  both 
for  the  sum  claimed  by  the  govern-  the  clerk  and  his  superior  officer  were 
ment.  United  States  v,  Jones,  36  Fed.  liable  for  the  value  of  the  letter.  Fitz- 
Rcp.  759.  gerald  v.  Burrill,  106  Mass.  446. 

After  a  declaration  against  a  post-  Where  a  surety  is  charged  with  re- 
master which  alleges  that  he  carelessly  ceipts  for  postage  for  part  of  a  qnar- 
and  negligently  lost  a  letter  of  the  ter  only,  the  return  in  gross  for  the 
plaintiflrs,  any  general  proof  of  negli-  full   quarter  is  evidence  to  show  u 
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• 
in  consequence  of  such  negligence.'  His  liability  for  negligence 
embraces  all  losses  caused  by  the  carelessness  or  wrong-doing  of 
the  assistants  to  whom  he  has  intrusted  the  care  and  custody  of 
the  mail.*  A  deputy  postmaster  himself,  however,  is  liable  on 
his  own  bond  and  is  not  included  in  the  term  "assistants'*  as  just 
used.'    . 

6.  Aooounts. — Every  postmaster  is  required  to  render  to  the 
Postmaster-General,  under  oath  and  in  such  form  as  the  latter 
may  prescribe,  a  quarterly  account  of  all  moneys  received  or 
charged  by  him  at  his  office,  for  postage,  rent  of  boxes,  or  other 
receptacles  for  mail  matter,  or  by  reason  of  keeping  branch  offices 
or  for  delivery  of  the  mail  matter  in  any  mannef  whatever ;  he 
may  be  required  to  accompany  such  account  with  a  sworn  state- 
ment of  its  truth,  etc.*   Upon  a  failure  to  render  his  accounts  for 

average      liability.        Lawrence      v,  1.  Dunlop  v.  Munroe,  7  Cranch  (U. 

United  States,  2  McLean  (U.  S.)  ^81.  S.)  242.     See  also  Wig^ns  v.   Hatha- 

Seealao  as   to  evidence  in  suits  on  way,  6  Barb.  (N.  Y.)  63a;  Coreman  v. 

such  bond,  United  States  v.  Hodge,  13  Frazier,  4  Rich.  (S.  Car.)  146;  53  Am. 

How.  (U.  S.)  478.  Dec.  727. 

811IU  Agalnat  SurvllM.— By   statute  2.  Dunlop  f.  Munroe,  7  Cranch  (U. 

of  March  3, 1825,  it  was   required   that  S.)  242;  Bishop  v.  Williamson,  11  Me. 

suits  against  sureties  upon  a  postmas-  495.    Where  it  is  intended  to  charge  a 

ter's  bond  must  be  brought  within  two  postmaster  for  the   negligence  of  his 

years  after    a    default,    else    the  suit  assistants,  the  pleadings  must  be  made 

would   be     barred.     Postmaster-Gen-  up  according  to  the  case,  and  his  liabil* 

eral  v,  Fennell,  i  McLean  (U.  S.)  217;  ity  then  wilFonly  result  from  his  own 

United  States  r.  Kirshner,  i  Bond  (U,  neglect  in  not  properly  superintending 

S.)  432.  the  discharge  of  their  duties  in  his  of- 

This  statute  was  held   not  to  apply  fice.    Dunlop  v.  Munroe,  7  Cranch  ( U. 

to  a  default  which  occurred  before  the  S.)  242. 

passing    of  the  act.    Postmaster-Gen-  If  the  postmaster  live  out  of  the 

eral  v.  Rice,  Gilp.  (U.  S.)  554.  neighborhood  of  his  office  and  it   is 

Nor  did  it  operate  in  cases  of  bal-  kept  by  an  assistant,  he  is  still  respon- 

ances  unpaid  at  the  end  of   a  quarter,  sible  to  the  department,  and  to  individ- 

which  are  subsequently    liquidated  by  uals.     United  States  v.  Pearce,  2  Mc- 

the  receipts  of  a  succeeding  one.   Post-.  Lean  (U.  S.)  14. 

master-General  v,  Norvel,   Gilp.   (U.  It  has  been  held,  however,  in  several 

S.)  106.  cases  that  an  action  will  not  lie  against 

As  to  the  law  previous  to  1825,  see  the  representatives  of  a  deceased 'post- 

Dix  t'.  Postmaster-General,  I  Pet.  (U.  master    for  money   feloniously  taken 

S.)  318,  which  holds  that  the  obligors  on  out  of  a  letter  by  one  of  his  clerks, 

the  bond  of  a  postmaster   are  not  dis-  Franklin  v.  Low,  i  Johns.  (N.  Y.)  396; 

charged  by  the  failure  of  the  Postmas-  Schroyer    v.   Lynch,  8   Watts    (Pa.) 

ter-General  to  commence  a  suit  within  453;  Bolan  v,  Williamson,  2  Bay  (S. 

the  time  prescribed  by  law.  Car.)  551. 

At  present  the  suit  must  be  brought  Where  issue   is  taken  on  the  negli- 

within  three  years  from  default.    Rev.  gence  of  a  postmaster  himself,  it  is  not 

Stat.  U.  S.,  i  3836.  competent  to  give  in  evidence  to  the 

In  an  action  by  the  United   States  negligence  of  his  assistants.     Dunlop 

on  a  postmaster's  bond,  the  defendant  v,  Munroe,  7  Cranch  (U.  S.)  242. 

may  plead   a  counter-claim,  if  it  ap-  S.  Maxwell  v,  M'lloy,  2  Bibb  (Ky.) 

pears  from  such  plea  that  the  items  211;  Rev.  Stat.  U.  S.,  §  3870;    United 

thereof  have  been    duly   presented  to  States  v.  Mason,  2  Bond  (U.  S.)  183. 

the  proper  department  for    allowance,  4.  Rev.  Stat.  U.  S.,  §  3843. 

and  rejected.     United  States  v,  Davis,  Where  an  account  of  the  postmaster, 

Deady  (U.  S.)  204.  See  also  Postmas-  regular  on  its  face  has  been  adjusted 

ter-General  v,  CrosB,  4  Wash.  (U.  S.)  and  allowed  by  the  proper  accounting 

326.  officers  and  fully  paid,  such  officers 
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one  month  after  the  time,  and  in  the  form  and  manner  prescribed, 
the  postmaster  and  his  sureties  must  forfeit  and  pay  double  the 
amount  of  the  gross  receipts  at  such  office  during  any  previous 
or  subsequent  equal  period  of  time ;  and  if,  at  the  time  of  the 
trial,  no  account  has  been  rendered,  he  is  liable  to  a  penalty 
of  such  sum  as  the  jury  shall  estjimate  to  be  equivalent  thereto 
to  be  recovered  by  an  action  on  the  bond.^ 

7.  Bepntiei  and  Aaristants. — A  distinction  is  to  be  noted  between 
a  deputy  and  an  assistant  in  the  post-office  service;  a  deputy  being 
considered  an  officer  of  the  United  States,  under  an  official  bond 
to  perform  his  duties  faithfully ;  an  assistant  being  merely  a  hire- 
ling of  the  postmaster,  and,  therefore,  under  no  official  bond  or 
oath.  A  deputy  is  paid  out  of  the  United  States  funds,  but  a 
postmaster  cannot  employ  an  assistant  and  pay  him  out  of  the 
government  fund  without  special  authority  from  the  Postmaster- 
General.*  Every  letter  carrier  being  considered  a  deputy,  is 
required  to  give  bond  with  sureties,  to  be  approved  by  the  Post- 
master-General,  for  the  safe  custody  and  delivery  of  all  mail 
matter,  and  the  faithful  account  and  payment  of  all  money  re- 
ceived by  him.' 

y.  Mail  Mattbb — Clahbs. — All  mailable  matter  is  divided  in  four 
classes,  viz:  ist.  Written  matter,  which  embraces  letters,  postal 
cards,  and  all  matter  wholly  or  partly  in  writing,  except  as  other- 

cannot,  after  the  term  of  office  of  the  make    a   return    bears    to   a  quarter, 

postmaster  has  expired  evolve  eM  parte  United  States  v,  Roberts,  9  How.  (U. 

a  balance  in  the  government's  favor,  S,y  501. 

founded  solely  upon  general  and  vague  2.  That  an  employee  in  the  Post- 
allegations  of  fraud  so  as  to  make  such  Office  Department  is  not  responsible  to 
^  balance  prima  facie  evidence  against  parties,  unless  he  is  a  deputy.  See  BoUn 
the  postmaster  and  his  sureties;  the  al-  v,  Williamson,  i  Brev.  (S.  Car.)  181; 
legations  must  not  only  be  specific  but  Maxwell  v.  M'llroy,  a  Bibb  (Kv.) 
must  be  sustained  by  full  and  compe-  ^xi. 

tent  evidence.    United  States  z;.  Hutch-  The  postmaster  of  Syracuse,  N.  Y., 

eson,  39   Fed.   Rep.  540.     As  to  evi-  finding  it  impossible  to    transact  the 

dence  against  a  postmaster  in  a  suit  by  business  of  tlie  mpney  order  department 

the  United  States,  see   United  States  without  assistance,  employed  two  clerks 

V,  Hodge,  13  How.  (U.  S.)  478.  and  paid  them  out  of  the  receipts  aris- 

Where  a  postmaster's  quarterly  re-  ing  from  that  department  The  Post- 
turns  show  a  balance  in  his  hands,  Office  Department  refused  to  allow  this 
the  Postmaster-General  may  apply  disbursement,  on  the  ground  that  he  had 
such  balance  to  the  extinguishment  of  no  such  authority  to  employ  clerks  and 
a  previous  deficiency.  United  States  '  pay  them  out  of ^vernment  funds  wi^- 
V,  Kershner,  i  Bond  (U.  S.)  432.  out  special  order  from  the  Postmaster- 

1.  Rev.  Stats.  U.  S.,  §  3845.   A  post-  General.    United  SUtes  v.  Chase,  19 

master  who  leaves  his  office  in  the  Fed.  Rep.  616. 

middle  of  the  quarter,  and  who  neg-  Knowledge   of   the    general    postil 

lects  to  render  an  account  to  the  Post-  regulations     is     imputable    to    tnsrf 

Office  Department  for  one  month  after  post-office   employee  as    a   matter  of 

the  end  of  the  quarter,  is  liable  under  law.    East     Tennessee    etc.    R.    Co, 

the  above  statute  in  double  that  sum,  v.  White,  15  Lea  (Tenn.)  34a 

which  bears  the  same  proportion  to  8.  Rev.  Stat.  U.  S.,  f  38(70. 

the  value  of  the  postages  received  at  Ltabllttsr  on  Bond. — ^The  suretiei  iip- 

the  same  office  in  any  quarter,  as  the  on  the  official  bond  of  a  deputy  ^' 

time  for  which  he  has  neglected  to  master  are  liable  for  postage  stamps  re* 
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wise  specially  provided '}  2nd.  Periodical  publications,  which  em- 
braces all  newspapers  and  other  periodical  publications  which  are 
issued  at  stated  intervals  and  as  frequently  as  fdur  times  a  year, 
and  are  not  repugnant  to  the  conditions  specified  in  the  statutes  ^ 
3rd.  Miscellaneous  printed  matter,  which  embraces  books,  transient 
newspapers  and  periodicals,  circulars  and  other  matter  wholly  ia 
print,  proof-sheets,  corrected  proof-sheets  and  manuscript  copy 
accompanying  the  same;^  4th.  Merchandise,  which  class  em- 
braces all  matter  not  embraced  in  the  first,  second  or  third  classes, 
which  is  not  in  its  form  or  nature  liable  to  destroy,  or  damage  the 
contents  of  the  mail  bag  or  harm  the  person  of  anyone  engaged 

ceived  bj  their  principal.  United  States  such  as  distinguish  printed  books  for 

V.Mason,  2  Bond  (U.  S.)  183.  See  also,  preservation  from  periodical  publica- 

Postmaster  -  General     v,     Keeder,     4  tions ;  4th.    It  must  be  originated  and 

Wash.  (U.  S.)  678.  published  for  the  dissemination  and 

1.  For  the  law  relating  to  letters,  see  information  of  a  public  character,  or 

Lkttbrs,  vol.   13,  p.  251.  devoted  to  literature,  the  sciences,  arts 
of  PoaUuM. — On 


PoaUige. — On  mail   matter  or  some  special  industry,  and  have  a 

of   the  first  class  except  postal  cards  legitimate  list  of    subscribers.      It  is 

and  drop  letters,  postage  must  be  pre-  specially  provided,  however,  that  these  . 

paid  at  the  rate  of  two  cents  for  each  provisions  shall  not  be  construed  so  as 

half  ounce  or   fraction  thereof;  postal  to  admit  second-class  rates  to  regular 

cards  at  the   rate  of  one    cent    each;  publications    designed   primarily    for 

drop  letters  at   the  rate  of  two  cents  advertising  purposes  or  for  free  circu- 

per  ounce  or  fraction  thereof,  includ-  lation  or   for  circulation  at  nominal 

ing    delivery    at   letter-carrier  offices,  rates. 

and     one     cent    for    each    ounce     or        Foreign  newspapers  and  periodicals 

fraction  thereof  where  free  delivery  hy  of  the  same  general  character  as  those 

carrier  is  not  established.    The  Post-  just  mentioned,  may  under  the  direc- 

master- General  may,  however,  provide  tion  of  the  Postmaster- General,  and  on 

by  regulation  for  transmitting  unpaid  application  of  the  publishers  thereof  or 

and    duly   certified   letters  of  soldiers,  their  agents,  be  transmitted  through 

sailors  and  marines  in  the  service  of  the  mails  at  the  same  rates  as  if  pub- 

the  United  States  to  their  destination,  lished  in  the  United  States, 
postage  to  be  paid  on  delivery.    Rev.        But  any  publication  which  violates 

Stats.  U.  S.,  §3875;  Gould  &  Tucker's  any  copy-right  granted  by  the  United 

Notes  on  id.  748.  States,  cannot  be  considered  as  belong- 

Wbat  la  HUl  llatlar.— An  order  for  ing  to  this  class, 
goods  folded  and  directed  as  a  letter.        Publishers  of    second-class  matter 

though  not  sealed  is  mailable  matter,  may,  without    subjecting  it  to  extra 

and.  as  such,  is  forbidden  by  the  act  postal,  fold  within  their  regular  issues 

of  Congress  of  1845,  ch.  43,  (  10,  to  be  a    supplement;  but   in  all    cases  the 

carried  by  any  other  conveyance  than  added  matter  must  be  germane  to  the 

the  United   States  mail,  between  two  publication  which  it  supplements,  and 

places,  from  one  to  the  other  of  which  said  supplement  must  in  every  case  be 

there  is  a  mail  route.    United  SUtes  v.  issued    with    the    publication.      Rev. 

Bromley,  la  How.  (U.  S.)  88.  Sts.  U.  S.,  §  3875;  Gould   &  Tucker's 

a.  The  conditions  upon  which  a  pub-  Notes  on  id.  p.  748. 
lication  is  to  be  admitted  to  the  second  8.  U.S.Ret.  Stat.,  §  3878.  A  "circular"' 
class  are  as  follows :  ist.  It  must  be  is  defined  to  be  a  printed  letter  which, 
regularly  issued  at  stated  intervals  as  according  to  internal  evidence,  is  be- 
frequently  as  four  times  a  year  and  ing  sent  in  identical  terms.  A  circular 
bear  the  date  of  issue  and  be  numbered  does  not  lose  its  character  as  such 
consecutively ;  and.  It  must  be  issued  when  the  date  and  the  name  of  the 
from  a  known  place  of  publication;  addressed  and  of  the  sender  are  written 
3rd.  It  must  be  formed  of  printed  therein,  nor  by  the  mere  correction 
paper  sheets  without  board,  cloth,  of  typographical  errors  in  writing,  ao 
feather  or  other  subsUntial  binding,  U.  S.  St  358,  k  i8» 
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in  the  postal  service,  and  not  above  the  weight  (four  pounds)  pro- 
vided by  law.^ 

Where  letters  remain  in  a  post-office  unclaimed  and  uncalled 
for,  provision  is  made  for  their  being  advertised  in  a  paper  of  the 
largest  circulation  in  the  place  where  the  post-office  is  situated; 
also  for  the  return  to  the  writer  of  such  letter,  and  in  other  cases 
for  forwarding  them  from  one  office  to  another.* 

1.  Beooy  Letters. — In  order  to  detect  and  to  secure  the  convic- 
tion of  persons  violating  laws  relative  to  the  use  of  the  mails,  it 
is  allowable  to  resort  to  use  of  decoy  letters  as  a  means  to  that 
end.' 

YL  0Fnv8B8  AeAivsT  Postal  Lawb — 1.  Opening  Letten.— Let- 
ters and  sealed  packages  subject  to  letter  postage  are  as  fully 
guarded  from  examination,  except  as  to  their  outward  form  and 
weight,  as  if  they  were  retained  by  the  parties  forwarding  them 
in  their  own  domiciles ;  and  can,  therefore,  be  opened  and  exam- 
ined only  under  warrants  issued  under  oath  or  affirmation  and 
particularly  describing  the  thing  to  be  seized.  The  constitutional 
guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers 
*  against  unreasonable  searches  and  seizures,  extends  to  their 
papers  thus  closed  against  inspection  wherever  they  may  be.^ 
Hence  it  is  considered  that  the  opening  of  a  letter,  which  had 
been  in  a  post-office,  before  delivery  to  the  person  to  whom  it  was 

1.  Printed  matter  with  this  provision  list  of  letters  in  the  paper  having  the 

\%  defined  to  be  the  reproduction  upon  largest  circulation  will  not  lie.  Fosters 

paper  bv  anj  process,  except  that  of  v,    McKibbin,     14    Pa.    St    168;    4 

handwriting,    of    any    words,'  letters.  Pa.  Law  Journal,  Rep.  303;  Strong  9. 

characters,  figures  or  images  or  any  Campbell,  xi  Barb.  (N.  Y.)  135. 
combination    thereof,  not  having    the        8.  United  States  v.  Dorsey,  40  Fed. 

character  of  an  actual  or  personal  cor-  Rep.  752 ;  United  States  v.  Moor,  19 

respondence.       Rev.     Sts.     U.   S.,   §  Fed.  Rep.  39. 

3875 ;  Gould  &  Tucker's  Notes  on  id.        U.    S.    Rev.   Stats.,    f  5467,  makes 

749.  the   embezzlement   by     a    post-office 

A  single  letter  or  initial   upon  the  employee,   of  a  letter,    "  which  was 
wrapper  of  a  newspaper,  is  not  a  writ-  intended    to    be  conveyed  by   mail," 
ing  or  memorandum,   within  the  act  an  offense,  etc.,  does  not  embrace  a 
of  Congress  of  1825,  ch.  64,   ^^  13,  30,  decoy  letter,  to  be  withdrawn  if  (not) 
that  will  subject  the  newspaper  to  let-  stolen     by     a     suspected    employee, 
ter  postage;  and  the  Postmaster -Gen-  United   States    v,  Matthers,  35  Fed. 
eral  has  no  discretionary  authority  to  Rep.  890 ;    United  States  v.  Denicke» 
order  letter  postage  to  be  charged  on  35  Fed.  Rep.  407. 
newspapers  bearing  such   a   mark  or        For  a  fuller  treatment  of  the  sub- 
sign.    Teal  V,  Felton,  12  How.  (U.  S.)  jcct   of    decoy  letters,  see  Letters, 
384.  vol.  13,  p.  257. 

a.  Rev.  Stats.  U.  S.,  §4  3930, 3940.  4.  Ex  parte  Jackson,  96  U.  S.  73;. 

The  postmaster  is  the  only  judge  of        No    one    has    authority   to  open  1 

the  fact    as    to   what  paper  has  the  letter  not  his  own  even  though  it  come 

largest  circulation  as  required  in  the  from   a  criminal,  and  is  supposed  to 

statute ;  and  he  is  not  responsible  in  contain  improper  information.    United 

any  of  the  State  courts  for  the  manner  States  v.  Eddy,  i  Bisa.  (U.  S.)  32^ 

or  result  of  his  judgment ;  even  if  he  and  in  such   case  the  violation  by  a 

acts    corruptly     and    malidously    no  criminal    of   an    agreement  that  the 

common    law   injjary    arises;    and    a  sheriff  was  to  inspect  all  letters  writt» 

special  action  on  the  case  for  damages  by  him  before  they  left  the  jiH— *'*'» 

for  the  willful  refusal  to  advertise  the  not  to  authorize  the  sheriff  to  open  a 
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directed,  with  the  intent  to  pry  into  his  correspondence,  even 
though  the  letter  was  not  sealed  at  the  time,  constitutes  an  offense 
against  the  postal  laws.^ 

2.  Obstrnotiiig  the  MaiL — The  United  States  statutes  provide 
that  any  person  who  shall  knowingly  and  Willfully  obstruct  or 

retard  the  passage  of  the  mail  or  any  carriage,  horse,  driver  or 
carrier  carrying  the  same,  shall  for  every  such  offense  be  punished 
by  a  fine  of  not  more  than  $ioo.^ 

letter  afler  it  had  been  deposited  in  the  trol  the  use  of  it,  it  being  hfs  property, 

post-office.    U.  S.  V.  Eddy,  i  Biss.  (U.  Therefore  if  he  authorizes  A  to  take  it 

S.)  227.  from  the  Qffice  and  read  it,  though  ad- 

1.  United  States  v.  Pond,  2  Curt.  (U.  dressed  to  another,  A  is  guilty  of  no 

S.)  265.    In  that  case  it  was  said  that  crime  in  doing  so.      United   States  v. 

it  was  not  necessary  that  the  name  to  Tanner,  6  McLean  CU.  S.)  128. 

which  the  letter  was  addressed  should  In  this  general  connection,  see  as  to 

be    the  true  name  of  the  person  for  evidence  necessary  to  convict^   United 

whom  it  was    intended;    also    that    it  States  v,  Mulvaney,    4  Park.  (N.  Y.) 

made,  no  difference  that  the  letter  was  Cr.  164. 

written  by  the  defendant  himself.    See  The  right  of  postmasters,  if  any,   to 

also    United    States    v.    Parsons,      2  act  as  agents  of  citizens,  to  open  their 

Blatchf.  (U.  S.)    104;  United  States  T^  letters  and  use  the  money  inclosed,  is 

Marselis,  2  Blatchf.  (U.  S.)  108;  Rev.  a  very  limited  one.     United  States  tr. 

Stat.  U.  S.,  4§  3891,  3892.  Bramham,  3  Hughes  (U.  S.)  557. 

A  mailable  packet  of  merchandise  Indletmant. — Where  the  indictment 
is  included  in  the  statute,  though  not  charges  that  the  defendant  "did  secrete, 
in  terms.  United  States  i;.  Blackman,  embezzle,  and  destroy,'*  certain  letters, 
17  Fed.  Rep.  837.  etc.,  *Vithin  the  intent  and  meaning 
New  Tork  Penal  Code,  §  642,  of  $  5467,  Revised  Statutes'  of  the ' 
defines  the  offense  of  opening  a  sealed  United  States,"  the  recital  of  such  sec- 
letter  without  authority.  It  was  held  tion  will  be  considered  surplusage, 
in  the  case  of  McCormack  v.  Perry,  47  and  the  indictment,  though  not  good 
Hun  (N.  Y.)  71,  that  this  section  did  under  said  section  5467,  will  be  con- 
not  apply  where  the  envelope  con-  sidered  sufficient  under  section  3891, 
tained  nothing  but  a  draft  and  was  providing  against  the  opening,  detain- 
opened  by  one  who,  by  writing  on  the  ing,  secreting,  or  destroying  of  any 
outside,  was  directed  to  open  it.  letter,  packed  etc.     United   States  v. 

The  distinction   must  be  noted  be-  Hartley,  42  Fed.  Rep.  835. 

tween  the  crime  provided  against  which  S.  U.  S.  Rev.  Stats.,  f  ^995. 

is  mentioned  in  the  text  and  in  Rev.  Under  this  statute  it  is  a  criminal 

Stat.   U.  S.,  M  3891,  3892,  viz.,  opening  offense  to  obstruct  1^  mail  train  even 

letters,  and  that  provided  against  by  though   those  guilty  were  willing  to 

^5467.  It  is  only  where  letters  contain-  permit  the  passage  of  the   mail   car 

ing  nothing  of  value  are    embezzled  alone.      United   States    v,  Clark,   13 

that  the  offense  is  cognizable  under  $  Phila.  (Pa.)  476. 

3891 ;  if  the  letters  contain  any  articles  In   the   case    of    United    States    v. 

of  value  the  offense  committed  is  under  Claypoole,  14  Fed.  Rep.  127,  the  defend- 

4  5467.     United  States  v,  Lacher,  134  ant  being  drunk  assaulted  a  post-mas- 

U.  S.  624.   See  also  United  States  v,  ter  in  the  door  of  the  post-office,  from 

Hartley,  42  Fed.  Rep.  835.  which  assault  there  resulted  a  delay 

The    non-existence  of   anything  of  in  the  transmission  of  the  mail  then  in 

value  in  the  letter  taken  is  not  an  es-  the  office.    It  was  held,  that  an  indict- 

aential  characteristic  of  the  offense  in-  ment  would  lie  for  willfully  obstruct- 

tended  by  section  3892,  so  as  to  make  ing  or  retarding  the  passage  of  the 

an  indictment  under  it  defective  which  mail. 

does  not  allege  that  the  letter  taken  A  person  who,  believing  himself  to 
contained  nothing  of  value.  United  be  entitled  to  transportation  on  a  rail- 
States  T^  Davis,  33  Fed.  Rep.  865.  way  car,  resists  the  conductor's  attempt 

But  it  must  be  remembered  that  the  to  detach  the  mail  car  therefrom  and 

writer  of  a  letter  has  a  right  to  con-  send  it  on  with  the  ipail,  commits  an 
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S.  ITnlawfiil  TTm  of  Kailt— a.  For  Purpose  of  Fraud.— If  any 
person  having  devised,  or  is  intending  to  devise,  any  scheme  or 
artifice  to  defraud,  or  to  sell,  dispose  of,  or  furnish  any  counter- 
feit or  spurious  coin,  bank  notes,  or  any  security  of  the  United 
States,  or  of.  any  State,  company,  corporation  or  person,  or  any 
scheme  or  artifice  to  obtain  money  by,  or  through  correspondence 
by  what  is  commonly  called  the  "saw-dust  swindle,"  or  "counter- 
feit money  fraud,"  or  by  dealing,  or  pretending  to  deal  in  what  is 
called  "green  articles,"  "green  coin,'  "paper  goods,"  or  similar 
names,  to  be  effected  by  opening  a  correspondence  or  communica^ 
tion  by  means  of  the  post-office  system  of  the  United  States,  and 
in  the  execution  of  such  scheme  or  artifice  deposits  or  causes  to 
be  deposited  any  letter,  packet,  or  circular,  is  guilty  of  an  offense 
against  the  postal  laws,  punishable  by  a  fine  of  not  more  than 
$500,  or  by  imprisonment  for  not  more  than  eighteen  months,  or 
by  both.*     The  indictment,  information,  or  complaint  may  sev- 

offense  under  the  statute  mentioned,  mail    carrier   although    he  majr  not, 

United  States  v,  Kane,  19  Fed.  Rep.  while  in  the  discharge  of  his  duty,  be 

4a.  detained  \ipon  an/  civil  suit,  is  IcgiUjr 

A  person    having    a    lien    against  liable  to  arrest  upon  a  charge  of  anjr 

horses  for  their  keeping  cannot  en-  crihiinal  offense ;    e.  g^  a  violation  of 

force  the  same  in  such  a  manner  as  to  the  liquor  law.    Pennj  v.  Walker,  64 

stop  the   United    States  mail  in  the  Me.  430;  16  Am.  Rep.  2^ 

stage   coach  drawn    bj  such  horses.  Restricting  the  8pc«d  or  trains  to  six 

United   States  v,  Barney,  3   Hughes  milesan  hour  by  city  ordinance  does  not 

(U.  S.)  545.    No  offense,  however,  is  obstruct  the  mails  within  the  meaning 

committed  bj  enforcing    such    lien,  of  the  statute,     c  Op.  Atty.  Gren.  554. 

unless    the  mail  is  in  transitu^  and  In  the  case  of  United  States  f .  De- 

unless  the  horses  or  vehicle  taken  are  Mott  (3  Fed.  Rep.  478),  it  was  held, 

actually  being  used   in  carrying  the  that  this  statute    was    applicable  tot 

mail.      United  States  v,  McCracken,  person    stopping     a.    train    carrying 

3  Hughes  (U.  S.)  544.  United  States  mail,   although  he  had 

Where  the  driver  of  a  mail  coach  obtained  a  judgment  and  writofezecu- 

was  driving  through  a  crowded  city  at  tion  from  a    State   court    against  the 

such  a  rate  as'  to  seriously  endanger  railway    company    in    respect   to  the 

the  lives  of  the  inhabitants,  it  was  no  lands  'about    to    be    crossed  by  such 

offense  under  the  statute  of  United  train. 

States  to  stop  such  driver.      United  1.  The  statute  as  found  in  the  Re?. 

States  V.  Hart,  9  Pet  (C.  C.)  390.  Stats.  U.  S..  $  C480,  has  been  amended 

The  arrest  of  a  mail  carrier  upon  a  by  act  of  March  a,  1889.  *  The  amend- 

warrant  duly  issued  from  the  court  of  a  ment  is  somewhat  lengthy,  but  the  es- 

State  upon  an  indictment  for  murder  sential   part  of  it  is  embodied   in  the 

cannot  be  considered  an  obstruction  of  text  given  abo^e.  See  Gould  &  Tucker'i 

the  mail    within  the  meaning  of  the  Note  5  on  Rev.  Stats.  1033. 

statute.     United    Sutes   v.    Kirby,    7  An  intent  to    defraud  by   ordering 

Wall.  (U.  S.)  48a.  goods  by  mail,  witK   the    intention  of 

But  a  warrant  in  a  civil  suit  against  not  paying   for  them,  under  the  false 

a  mail  carrier  is  no  justification  for  the  pretense    that    the    persons    mailing 

arrest  of  such  carrier,  though  the  officer  the  orders  are  merchants,  is  a  '^scheme 

may  have  acted    in    ignorance  of  the  or  artifice  to  defraud**;  and  to  roaU  a 

statute  and  though  the  mail  carrier  was  letter  or  any  goods    in    pursuance  of 

not  detained  longer  than  was  necessary  such  a  scheme  is  indictable.    Evidence 

for   the     execution    of  the    warrant,  of  the  mailing  of  similar  letters,  if  set 

United   States  v.   Harvey,  8  L.  Rep.  forth  in  the  indictment,  is  admissible  to 

^.  prove    the   intent      United  States  v. 

The  same  principle  is  stated  in  Pen-  Watson,  35  Fed.  Rep.  358. 

ny  Vm  Walker,  where  it  is  said  that  a  To  consntute  the  OTOnse  of  using  the 
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mail  to  defraud,  the  Intent  not  to  par  of  a  scheme  to  defraud,  bjr  soliciting 
for  the  goods  must  exist  before  credit  monej,  pretending  that  bj  an  unknown 
sought.  United  States  v,  Wootten,  39  power  he  was  able  to  answer  sealed  let- 
Fed.  Rep.  703.  ters  addressed  to  spirit  friends. 

Under  the  statute  mentioned  one  The  prosecution  to  show  the  fraud- 
majr  be  convicted  wl\o,  in  carrying  out  ulent  character  of  the  defendant's 
a  fraudulent  device  which  consisted  of  business,  introduced  admissions  of  the 
advertising  that  agents  outfits  would  be  defendant  that  the  business  was  fraud- 
sent  to  all  those  sending  money  and  ulent.  The  court  held  that  it  was  not 
postage  stamps  by  mail,  the  defendant  competent  for  the  defendant  to  show 
intending  to  render  no  equivalent  for  by  the  testimony  of  persons  sending 
the  money  and  stamps  sent,  takes  a  him  such  letters  that  in  any  particular 
letter  and  packet  from  the  post-office,  instance  he  had  answered  them  satis- 
and  deposits  a  packet  in  the  post-office  factorily,  and  that  the  questions  were 
in  pursuance  of  such  fraudulent  scheme,  of  such  a  character  that  he  could  not 
United  States  v.  Stickle,  15  Fed.  Rep.  have  answered  them  except  by  super- 
798.  natural  power.  Also  that  the  defend- 
To  constitute  the  offense  it  is  not  ant  could  not  be  permitted  to  give  a 
necessary  that  the  defendant  should  be  test  or  exhibition  of  his  unknown 
the  originator  of  the  fraudulent  scheme  power  in  open  court.  The  belief  of 
in  which  he  participates.  If  the  letter  the  defendant,  however,  concerning 
is  deposited  in  the  post-office  under  his  his  power  to  get  answers  to  questions 
direction,  he  may  be  guilty.  United  contained  in  sealed  letters  addressed 
States  V,  Fleming,  18  Fed.  Kep.  007.  to  the  spirits  of  the  departed,  is  a 
An  attempt  to  defraud  a  creduor  bv  question  of  fact  bearing  upon  the  in- 
inclosing  in  a  letter  sent  by  mall,  tent.  United  States  v,  Ried,  42  Fed. 
worthless  slips  of  paper,  in  place   of  Rep.  134. 

money  stated  in   the  letter  to  be    in-  The  evidence  of  the   intent  of  .the 

closed  therewith,  is  not  an  offense  under  party  to  defraud  must  be  clear  and  be- 

the  statute.    United   States  v,  Owens,  yond  reasonable  doubt    United  States 

17  Fed.  Rep.  72.  v.  Stickle,  15  Fed.  Rep.  798. 

Where  a  party  in  order  to  deceive  an  See     also    paragraph    immediately 

accident  insurance  company  as  to  the  following. 

date  of  remittance  of  a  sum  of  money  Indictment. — To  make  out  an  offense 
necessary  to  save  his  certificate  from  under  this  section  of  the  statutes,  three 
forfeiture  and  to  promote  the  allow-  matters  of  facts  must  be  charged  in  the 
ance  of  his  claim  for  indemnity,  stamped  indictment  and  established  by  proof, 
a  letter  with  a  false  post-mark,  dated  so  viz.:  (i)  That  a  scheme  or  artifice  to 
as  to  give  it  the  appearance  of  having  defraud  has  been  devised  by  th^  de- 
been  mailed  sooner  than  it  actually  was,  fendant;  (2)  that  such  scheme  or 
he  does  not  commit  an  offense  within  artifice  to  defraud  was  to  be  effected 
the  statute.  United  States  v,  Mitchell,  by  correspondence  with  another  per- 
36  Fed.  Rep.  493.  son  by  means  of  the  post -office  estab- 
Brldenoa. — ^Evidence  that  A  devised  a  lishment  of  the  United  States,  or  by 
scheme  to  put  counterfeit  money  into  inciting  such  other  person  to  open 
circulation  by  sending  through  the  mail  communication  with  the  defendant ; 
to  B  a  letter  calculated  to  induce  B  to  (3)  that  for  the  purpose  of  executing 
purchase  counterfeit  money  at  alow  such  a  scheme  gr  artifice  or  attempting 
price  for  the  purpose  of  circulating  it,  to  do  so,  the  defendant  places  a  letter 
and  that  in  order  to  carry  such  scheme  or  packet  in  a  post-office  of  the  United 
into  effect,  A  placed  in  the  post-office  a  States,  or  has  taken  or  received  a  letter 
letter  addressed  to  B  for  such  purpose,  or  packet  therefrom.  United  States  v. 
Is  sufficient  to  establish  the  offense  un-  Flemming,  x8  Fed.  Rep.  907;  United 
der  the  statute,  although  there  is  no  States  v.  Wootten,  29  Fed.  Rep.  702 ; 
evidence  to  show  an  intention  to  defraud  United  States  v,  Hoeflinger,  33  Fed. 
B  or  any  other  particular  person.     The  Rep.  469.  - 

corpus  delicti   of  such    offense  is  the  The  offense  may  be  charged  in  the 

mailine  of  the  letter  in  execution  of  the  general  language  of  the  statute,  but 

unlawful    scheme.      United   States  v.  Uie  description  must  be  conveyed  ^y  a 

Jones,  20  Blatchf.  (U.  S.)  235.  statement  of  all  the  particulars  essen- 

In  the  case  of  United  States  v,  Ried,  tial  to  constitute  the  offense  or  crime 

A2   Fed.  Rep.  134,  defendant  was  in-  and  to  acquaint  the  accused  with  the 

dieted  for  ushig  the  mails  in  furtherance  nature  of  the  charge ;  therefore,  an  in- 
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crally  charge  offenses  to  the  number  of  three,  when  committed 
within  the  same  six  calendar  months,  but  the  court  must  there- 
upon give  a  single  sentence,  and  is  to  proportion  the  punishment 
to  the  degree  in  which  the  abuse  of  the  post-office  establishment 
enters,  as  an  instrument,  into  such  fraudulent  scheme  or  device.^ 
*.  Depositing  Non-Mailable  Matter  Therein.— Every 
article  or  thing  designed  or  intended  for  the  prevention  of  con- 
ception, or  for  the  procuring  of  abortion  ;  every  article  or  thing 
intended  or  adapted  for  any  indecent  or  immoral  use,  and  every 
printed  or  written  card,  letter,  pamphlet,  circular,  or  notice  giving 
information  of  where  such  articles  or  things  may  be  procured,  is 
declared  to  be  non-mailable  matter,  and  a  penalty  is  provided  of  fine 
and  imprisonment,  or  both,  for  depositing  such  matter  in  the  mail.* 

dictment  is  fatally  defective  if  it  charge  be  a  conviction  for  only  three  offl^nset 

the  offense  in  general  language  with-  in  six   months,  one  of  the  indictroenti 

out  disclosing  the  particulars  of  the  and    the    conviction     thereunder  was 

scheme  or  artifice ;  and  it  cannot  be  valid.      See  also    generally   Gould  & 

aided  or  cured  by  the  verdict    United  Tucker's  Notes  on  Rev.  Stats,  pp.  1034, 

States  V,  Hess,  124  U.  S.  483.  1035. 

Where  certain  parties  were  indicted  S.  Rev.  Stat.  U.S.,  ^  3893;  Gould  ft 
under  the  statute  for  pretending  to  fiir-  Tucker's  Notes  on  id.  p.  752;  Obscen- 
nish  information  that  would  show  cer-  rrY,  vol.  17*  p.  7. 
tain  persons  that  they  were  heirs  to  .  On  the  trial  upon  an  indictment  for 
large  fortunes  in  England,  it  was  suffi-  depositing  in  the  mail  for  msiling 
cient  to  set  forth  in  the  indictment  the  or  delivery,  an  article  designed  or 
contents  of  the  letters,  in  kaec  verha^  intended  to  prevent  conception  or 
without  alleging  that  such  letters  were  procure  abortion,  the  defendant  can- 
false.  United  States  v.  Heeflinger,  33  not  show  in  defense  that  the  article 
Fed.  Rep.  469.  deposited  would  not,  in  fact,  ha?e 
•  1.  Rev.  Stats.  U.  S.,  f  5480.  This  any  tendency  to  produce  such  re- 
provision  does  not  donfine  the  govern-  suits,  and  that  its  harmless  character 
inent  to  the  prosecution  of  three  sepa-  was  known  to  him  when  he  deposited 
rate  acts  alone,  nor  is  it  a  part  of  the  It;  it  being  sufficient  that  the  article, 
description  of  the  offense;  it  relates  when  deposited,  was  put  up  in  a  fonn 
only  to  the  procedure.  It  imposes  no  and  described  in  a  manner  calculated 
stricter  rule  than  the  common  law,  and  to  induce  its  use  for  the  purposes  abore 
where  an  indictment  charges  in  different  mentioned,  by  any  one  desiring  to  ac- 
counts, the  commission  of  five  separate  complish  that  result,  and  into  whose 
and  distinct  offenses,  the  court  may  per-  hands  it  might  fall.  Likewise  where 
mit  the  district  attorney  to  enter  a  the  indictment  is  for  depositing  in  the 
nolU  prosequi  as  to  two  of  them  and  mail  for  mailing  or  delivery,  a  notice 
proceed  as  to  the  others.  United  States  giving  information  where  of  of  whom 
V,  Martin,  28  Fed.  Rep.  812;  United  an  article  designed  or  intended  for 
States  V.  Nye,  4  Fed.  Rep.  888.  the   prevention  of  conception  or  pro- 

Nor  does  this  section  prevent  the  fil-  curing  of  abortion  may  be  obtained,  if 
ing  of  a  second  indictment  charging  it  be  shown  that  such  a  notice  was  de- 
three  offenses  after  a  conviction  on  a  posited,  it  is  immaterial  whether,  in 
first  indictment  charging  three.  In  re  fact,  the  article  was  at  the  place  deiig- 
Henry,  123  U.  S.  372.  nated.      United    SUtes    v,    Bott,    n 

In    the    case  of  in  re  Haynes,  30  Blatchf.  (U.  S.)  346. 

Fed.  Rep.  767,  there  was  a  conviction  A  notice,  in  the  form  of  a  letter,  in- 

under  two   indictments,  one  of  which  closed  in  a  sealed  envelope,  or  a  written 

charged    two  and     the     other    three  slip  of  paper,  without  address  or  s^- 

offenses,  all  laid  within  six  months;  the  nature,  is  within  the  prohibition  of  the 

sentence  of  six  months'  imprisonment  statute,  if  the  prohibited  information  is 

was  pronounced  under  each  conviction,  by  it  conveyed.  United  States  v,  Foote, 

the  terms  to  run  concurrently.    It  was  13  Blatchf.  (U.  S.)  418. 

held  on  appeal  that  though  there  could  Where  a   publisher  knowingly  de- 
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No  letter  or  circular  concerning  lotteries,  so-called  gift  concerts, 
or  other  similar  enterprises  offering  prizes,  or  concerning  schemes 
and  devices  intended  to  deceive  and  defraud  the  public  for  the 
purpose  of  obtaining  money  under  false  pretenses,  is  allowed  to 
be  carried  in  the  mail.  Any  person  knowingly  depositing  or 
sending  anything  to  be  conveyed  by  mail  in  violation  of  this 
provision,  is  subject  to  punishment  by  a  fine  of  not  more  than  $500 
nor  less  than  $100,  with  costs  of  prosecution.^ 

All  matter,  upon  the  envelope  or  outside  cover  of  which,  or 
any  postal  card  upon  which  may  be  written  any  epithet,  or 
language  of  a  libelous  and  inflammatory  or  threatening  character, 
or  calculated  in  any  way,  and  obviously  intended  to  reflect  in- 
juriously upon  the  character  or  conduct  of  another,  is  also  de- 
clared to  be  non-mailable  matter.* 

posits  in  the  mail  a  paper  contair|ing  a  lottery  circular.    United  States  v.  Duff, 

quack    medical    advertisement    giving  19  Blatchf.  (U.  S.)  9. 

information  prohibited  by  the  statute,  The  provision  has  been  held  not  to 

he  is  guilty  of  the  offense,  no  matter  embrace  one  who  mails  a  letter  to  .a 

how  vaguely  the  advertisement  may  be  lottery  dealer  and  incloses  money,  nor 

expressed.    United  States  tr.  Kelly,  3  does  it  apply  to  the  naked  sending  to 

Sawyer  (U.  S.)  566.                                 ^  the  post -office.  United  States  v.  Mason, 

How  such  a  prohibited  article  or  ad-'  32  Fed.  Rep.   707;    United   States    v, 

▼ertisement  may  be  described  in  an  in-  Dauphin,  20  Fed.  Rep.  625. 

dictment  for  depositing  it  in  the  mails  Ckmatltuttoiiality. — In  JSx^arie Jack- 

— see  United  States  v.  Foote,  13  Blatchf.  son,  14  Blatchf.  (U.  S.)  245 ;    96  U.  S. 

(U.  S.)  418;  United  States  v.  Kelly,  3  727,  it  was  held    that  the    provisions 

Sawyer  (U.  S.)  566.  of  this   statute  apply    to    sealed    let- 

1.  Rev.  Stats.  U.  S.,  $  3^941  Gould  &  ters,  and  are  not  unconstitutional  or 

Tucker's  Notes  on  id.  p.  754.  invalid.  See  also  Dauphin  v.  Keys,  4 

The  offense  of  sending  such  lottery  Mc Arthur  (D.  C.)  203. 

circulars  through  the  mails  is  complete,  Under  this  statute  an  indictment  for 

though  they    be  sent   in    reply    to  a  sending   '*five  hundred  circulars*'  has 

detective's  decoy  letter.    United  States  been  held  to  charge  but  one  offense. 

V.  Moore,  tg  Fed.  Rep.  39.  United  States  v.  Patty,  9  Biss.  (U.  S.) 

The  effect  of  this  provision  is  to  de-  431. 

clare  what  is  non-mailable  matter,  and  In   the  same  case,  however,  it  was 

to  subject  the  sender  of  such  by  mail  to  a  held,  that  where  the  indictment  charged 

penalty.    It  applies  to  a  circular  favor-  that  on  a  certain  date,  and  on  each  date 

Ing  the  scheme  of  the  city  of  Vienna,'  between  that  and  another,  certain  cir- 

Austria,    to    induce    purchase  ^of    its  culars  were  mailed,  it  was  bad  for  du- 

bonds  by  prizes  to  be  determined  by  plicity. 

law.  United  States  v.  Zeisler,  30  Fed.  a.  Rev.    State.    U.    S.,    i   3893,    as 

Rep.  499.  amended    b}'    Act   of    Sept.  26,  1888. 

This  section   does  not  authorize    a  Gould  &  Tucker's  Notes  on  Rev.  State, 

postmaster  to  refuse  to  deliver  letters  U.  S.  752. 

addressed  to  the  secretary  of  the  lottery  In  case  of  United  States  v,  Bayle, 

company;  but  if  it  appears  that    the  40  Fed.  Rep.  664,  the  defendante  on 

letters  belong  to  the  company  and  re-  three  separate  occasions  sent  a  postal 

late  to  ite  business,  an  injunction  to  card    to   J  G  containing  this  or  very 

restrain  the  postmaster  from  detaining  similar  language: 

them  will  not  be  granted  in  complain-  "St.  Louis,  April  18,  1889. 

ante'  favor,  since  equity  will  not  aid  "You  owe  us  $1.80.    We  have  called 

such  an    enterprise.    Commerford    v,  several  times  for  same.    If  not  paid  at 

Thompson,  3  Flip.  (U.  S.)  601.  once,  we  shall  place  same  with  our  law 

A  letter  addresed  to  a  fictitious  name  agencv  for  collection. 

and    delivered    to    an    officer    of   the  *'kespectfully, 

United  States,  is  within  the  sUtute  pro-  *'St.  Louis  Pretzel  Co.*' 

hibiting  the  depositing  in  the  mail  a  It  was  held  by  the  court  that  such 
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4.  Smbenleinent. — The  Revised  Statutes  provide  that  any  person 
employed  in  any  department  of  the  postal  service  who  shall  secrete, 
embezzle,  or  destroy  any  letter  or  other  mail  intrusted  to  him,  or 
which  shall  come  into  his  possession,  and  which  was  intended  to 
be  conveyed  by  the  mail,  and  which  shall  contain  any  note,  bond, 
or  any  other  article' of  value  oc  writing  representing  the  same; 
and  any  person  who  shall  steal  or  take  away  any  of  the  things 
out  of  any  letter,  packet,  etc.,  which  shall  come  into  his  posses- 
sion, either  in  the  regular  course  of  his  official  duties  or  in  any 
other  manner  whatsoever,  provided  the  same  has  not  been  de- 
livered to  the  party  to  whom  it  is  directed,  shall  be  punished  by 
imprisonment  at  hard  labor  for  not  less  than  one  year  nor  more 
than   five  years.^     The  statute  also  defines  the  meaning  of  the 

language  was  within  the  statute  and  (U.  S.)  5^6;  United  States  i7.  Atkinson, 

prohibited  to  be  written  upon   postal  34  Fed  Rep.  316. 

cards,  since  it  reflected  somewhat  upon  Biit  an  employee  cannot  be  indicted 

the  character  of  the  person  addressed,  under  this  statute  for  an  act  not  within 

When  a  postal  card  contained  these  the  letter  of  the  statute.  United 
words  "please  call  and  settle  account  States  v,  Gruyer,  35  Fed.  Rep^  C9. 
which  is  long  past  due,  and  for  which  The  fact  that  an  article  contained  in 
our  collector  has  called  several  times,  a  letter  in  course  of  transmission  by 
and  oblige,"  it  was  not  within  the  mail,  is  hot  lawfully  '^mailable  mat- 
prohibition,  since  such  language  can-  ter,"  is  no  defense  to  an  indictment 
not  be  said  to  be  threatening  or  of-  for  stealing  it.  United  States  v.  Ran- 
fensive.  United  States  v.  Bayle,  40  dall,  Deady  (U.  S.)  534. 
Fed.  Rep.  664.  The  punctuation  as  found  in  the  Re- 

A  party  is  guilty  of  the  offense  under  vised  Statutes  is  erroneous ;  the  third 
the  statute  where  he  mails  a  letter  line  from  the  last  should  contain  a  semi* 
inclosed  in  an  envelope  on  which  the  colon  after  the  word  "directed,**  there- 
words,  "Excelsior  Collection  Agency**  by  making  the  statute  to  describe  two 
are  printed  in  very  large  full -face  separate  and  distinct  offenses,  as  just 
capital  letters  which  occupied  more  mentioned.  United  States  v.  Lacher, 
than  half  the  envelope  and  are  so  134  U.  S4634;  United  States  z^.  Atkin- 
placed  as  to  be  entirely  separate  from  son,  34  Fed.  Rep.  316. 
the  direction  to  return  to  the  sender.  Brldaneo  of  Intent  inmaoMnry.— 
United  States  v.  Brown,  43  Fed.  Rep.  The  purpose  of  the  statute  is  to  prc- 
135.  vent  and  punish  any  interference  with 

Before  the  amendment  of  September  the  contents  of  a  letter  in  the  custodj 
1888,  it  was  no  offense  to  mail  to  a  of  the  mail,  therefore  a  postmaster 
party  a  letter  on  the  envelope  of  which  who  takes  money  out  of  a  registered  let- 
was  printed  matter  calculated  to  reflect,  ter  anA  borrows  it  with  the  hope  and  ez- 
bv  implication,  seriously,  upon  the  pectation  of  returning  it  and  does  re- 
character  of  the  person  addressed,  nor  turn  it,  he  commits  an  offense  within 
a  postal  card  of  similar  character,  the  statute.  To  authorize  his  convic- 
See  B%  parte  Doran,  32  Fed.  Rep.  tion  it  is  not  necessary  to  allege  or 
76.  prove  a  felonious  intent  or  an  intent 

1.  Rev.  Stat.  U.  S.,  %  5467;  Gould  ft  to  steal.    If  the  offense  is  set  forth  in 

Tucker's  Note  on  id.  p.  1039.  It  is  held  the  language  of  the  statute  it  is  suffi- 

that  this  statute  creates  two  distinct  of-  cient     United  States  v,  Thompson,  39 

fenses,  viz.  (i)    the  embezzlement  of  Fed.  Rep.  706 ;  United  States  v.  Atkin- 

a  letter  carried  in  the  United  States  son,  34  Fed.  Rep.  316. 

mail;  and  (2)  the  stealing  of  its  con-  Under  this  statute  it  will  be  noticed 

tents ;  therefore  an  indictment  charg-  that  no  one  can  be  convicted  who  is  not 

ing  embezzlement  onlv  is  sufficient,  an  employee  of  the  P(»t-Office  Dqpart* 

and  one  may  de  punished  separately  ment.     United  States  tr.  Nott,  i  Mc- 

for    each    offense.    United    States  v.  Lean  (U.   S.)  499;   United  States  v* 

Taylor,  37  Fed.  Rep.  300.    See  also  Pearce,  3  McLean  (U.  S.)  14. 

United  States  v.  Harmison,  3  Sawy.  Wbo  Is  aa   Brnptoytt. — A  mall-car- 
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rier  is,  of  course,  included  within*  the  An  indictment  will  lie  which  charges 
term  "employee."  United  States  v,  an  employee  with  having  embezzled  a 
Belew,  2  Brock  (U.  S.)  380.'  letter  which  was  intended  to  be  con- 
Likewise  a  stage  driver  employed  by  veyed  by  mail  and  contained  an  article 
a  stage  company  which  had  a  contract  of  value  and  had  been  intrusted  to  him 
for  carrying  the  mails,  and  who  has  and  had  come  into  his  possession  as 
sworn  as  a  mail-carrier,  is  an  employee  such  letter-carrier.  This  section  is  not 
within  the  meaning  of  the  statute,  confined  to  the  offense  of  stealing  or 
though  hired  and  paid  by  the  stage  taking  things  out  of  a  letter,  packet,  or 
company.  United  States  v.  Hanna,  i>ook.  United  States  v.  Pelletreau,  14 
4  N.  Mex.  216.  Blatchf.  (U.  S.)  126. 

It  sufficiently  appears  that  the  ac-  It  is  not  necessary  to  give  a  particular 
cused  was  an  employee  of  the  Post- Office  description  of  a  letter  charged  ii>  the 
Department  where  it  is  shown  that  a  indictment  to  have  been  secreted  and 
demand  was  made  upon  him  as  post-  embezzled  by  a  postmaster,  nor  to  de- 
master  for  the  registered  package  both  scribe  particularly  bank-notes  which 
by  the  sender  and  by  the  post-office  in-  were  inclosed  in  the  letter,  but  if  either 
spectors,  that  he  gave  the  receipt  for  the  are  described  in   the  indictment   they 

Sackage  to  a  post-office  official,  and  that  must  be  proved  as  laid.     United  States 

e  claimed  to  have  forwarded  the  pack-  v.  Lancaster,  3  McLean  (U.  S.)  431. 

age     to     another     post-office    official.  Where  there  are  several  counts  and 
United  States  v.  Fuller,  4  N.  Mex.  358. '  the   proof  conforms  to  the  affirmance 

A  local  mail  agent  employed  and  in  one  of  them,  in  respect  to  the  de- 
paid  by  a  railroad  company  to  carrv  scription  of  the  letters  and  of  the  capac- 
mail-bags,  and  who  has  taken  the  oath  ity  in  which  the  defendant  was  intrusted 
of  officers  a  post-office  employee  within  with  them,  a  motion  to  acquit  on  all 
the  statute,  and  may  be  indicted  under  counts  is  properly  overruled,  though  the 
that  section  for  stealing  the  contents  of  proof  varies  from  the  allegations  in  the 
a  letter  handed  to  him  to  put  upon  the  other  counts  as  to  those  particulars, 
train  outside  of  the  mail  bag.  United  Walster  t;.  United  States,  42  Fed.  Rep. 
States  V,  Hamilton,  11  Biss.  (U.  S.)  85.  891. 

A  mail  rider  in  the  postal  service  who  If  the  letter  is    described  according 

steals  from  the  mail  -bag  money  in   a  to  its  direction,   which    is  to    some 

registered  letter  is  not  the  agent  or  the  other  one    than   defendant,   it  is  not 

servant  of  the  person  who  sent  the   let-  necessary  to  allege  that  the  letter  or 

ter,  within  the  Alabama  statute  against  the  banknote  contained  in  it  was  the 

embezzlement.      Brewer  v.   State,  83  property     of     the      sender.     United 

Ala.  1x3.  States  r.  Laws,  3  How.  (U.  S.)  115. 

Any    Note,   Draft,    alo. — Under    the  In  the  same  case  it  is  said  that  the 

terms  note,  draft,  etc.,  "for  or  relating  indictment  need   not  allege  that  the 

to  tiie  payment  of  money,"  a  check  pay-  clerk  obtained  the  letter    by  virtue  of 

able  to  order  and  not  indorsed  is  within  his  employment ;    that  it  was  enough 

the  statute,  and  its  value  need   neither  that,  being    a  clerk    he  has  obtained 

be  alleged  nor  proved;  it  need   not  be  possession  of  the  letter.    Also  that  it 

set  out  in  kaec  verba;  but  the   wrongful  was  not  necessary  to  set  out  the  place 

taking    and   felonious    Intent  must  be  from  and  to  which  the  letter  was  to  be 

averred,  although  not  specified  in  the  carried  by  post. 

statute.    Jones  v.  United  States,  37  Fed.  But  in  the  case  of  the  United  States 

Rep.  447.  V.  Winter,  13  Blatchf.  (U.  S.)  333,  the 

XndlotmsBt. — ^The  act  establishing  a  more  proper  doctrine  is  laid  down, 
postal  money-order  system  is  not  a  that  the  indictment  is  bad  unless  it  al- 
revenue  law;  therefore,  where  a  party  lege  that  the  letter  was  one  intended 
was  indicted  for  embezzling  moneys  be-  to  be  conveyed  by  mail,  that  it  was  de- 
longing  to  the  money-order  office,  the  posited  in  the  post-office,  or  in  charee 
Inmctment  must  be  brought  within  two  of  the  defendant,  and  that  it  came  in 
years  after  the  offense  committed  4nd  his  possession  in  the  regular  course  of 
not  within  five  as  provided  in  case  of  his  official  duties. 
offenses  against  the  revenue  laws.  Failure  to  allege  that  the  letter  had 
United  States  v.  Norton,  91  U.  S.  566.  not  been  delivered  to  the    person  to 

But  now  (since  1875)  by  statute  such  whom  it  was  directed,   is  not  jurisdic- 

indictment   must  be    brought   within  tional  error  that  can  be  taken  advant- 

three   years.    See  Rer.    Stats.,  U.  S.  age  of  in  habeas  corf  us  proceedingi. 

I  XQ44.  In  re  Wight,  134  U.  S.  136I 
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words  "  intended  to  be  conveyed  by  maiL*'^  (See  also  Embezzle- 
ment.)* 

6.  Larceny. — It  is  also  provided  that  any  person  who  shall  steal 
the  mail,  or  steal  or  take  out  of  any  mail  or  post-office,  or  other 

An  indictment  for  theft  of  a  regis-  him  to  aend  it  in  a  registered  letter,  and 
tered  letter,  may  properly  allege  he  took  the  monepr,  put  it  in  an  en- 
ownership  in  the  person  to  whom  it  velope,  addressed  it,  wrote  a  letter  to 
was  addressed ;  the  sender  having  no  accompany  the  remittance,  delivered  to 
control  over  it  United  States  v,  the  sender  the  usual  receipt,  receiTed 
Jackson,  29  Fed.  Rep.  503.  the  registration  fee,  and  mentioned  that 

See  also  Embezzlsmbnt,  voL  t,  pp.  it  would  he  all  right,  but  there  wa$  no 

49a,  498,  n.  evidence   that    the  silver  money  had 

See  further  as  to  the  sufficiency  of  been  exchanged  for  paper,  or  that  the 

the  description  of  letters  in  an  indict-  letter  was  ever  stamped  or  sealed  or  put 

ment,  and    also  as  to  the  proof  req-  in  a  special  envelope  for  registered  let- 

uisite.    United    States  v,    Teuther,  13  ters,  he  could  not  be  convicted  of  em- 

Blatchf.    (U.    S.)     335;     Parnam     v,  bezzling  a 'better"  under   the  sUtute. 

United   States,  i   Colo.   309;    United  United  States  v.  Taylor,  37  Fed.  Rep. 

States  V,  McKenzie,  35  Fed.  Rep.  8a6;  aoo;  Walster  v.  United   States,  42  Fed. 

United  States  v,  Sander,  6  McLean  Rep.  891. 

(U.S.)  598.                       «  Deooy  Lottara.— A  letter  With  a ficti- 

1.  Lottera  Intended  to  toe  OoaTtyad  by  tious  address,  which  cannot  therefore 

MaU.—Rev.  Stats.  U.S.,  ^5468.  The  case  be  delivered,  is  not  one  ^'intended  to 

of  United  States  v.  Matthews,  35  Fed.  be  conveyed  by  mail.**     United  States 

Rep.  890,  defines  the  meaning  further,  v,  Denicke,  35  Fed.  Rep.  407. 

saying,  that  it  cannot  be  that  a  letter  is  The  handing  of  a  packet  by  a  post- 

^intended  to    be    convened   by    mail'*  office  inspector  to  a  post-office  official 

when  the  postal  authorities   acting  in  to  be  placed  as  a  decoy  in  the  ^'nixes 

operation    with    the    sender    intended  basket"  is  not  a  mailing  of  *'matter  in- 

after  the  letter  is  put  in  the  mail  to*  tended  ^  to     be    conveyed    by   mail" 

resume  possession  of  it  themselves  or  to  United  ^States  v.  Rapp,  30  Fed.  Rep. 

permit  the  sender  to    do  so  before  it  818. 

reaches  the  hands  of  any  carrier,  mes-  But  not  all   decoy   letters  are  ex- 

senger,  or  other  postal  employee,   for  eluded  from  the  term  "matter  intended 

delivery   to    the    proper   person.    See  to  be  conveyed  by  mail."    Thus  the 

also   United  Stateft   v,   Rapp,  30  Fed.  abstracting   from  a  letter  in  a  regis* 

Rep.  818.  tered  mail  package,  of  a  silver  certifi- 

Letters  stamped  and  postmarked  as  cate,  by  a  railway  postal  clerk,  after 

coming  from  other  post-offices  but  which  he  has  received  it  as  such,  and  while 

are  in  fact  placed  upon  the  distributing  in  his  possession,  to  be  conveyed  by 

table  by  the  postmaster  and  an  inspector  him  as  other  registered  mail,  though^ 

addressed   to  a  company  in  the  same  placed  thereto  give  him  opportunity  to 

town  which  gets  its  mail  from  the  office  take  it,  if  he  so  chooses,  is  a  violation 

in  a  pouch  of  its  own,  are,  if  the  post-  of    the    statute    relating    to    larceny 

master  and  inspector  do  not  intend  to  from    the    mails.      United   States  v. 

intercept  them  before  their  delivery  to  Dorsey,  40  Fed.  Rep.  75a. 

the  parties  to  whom  they  are  addressed,  A  letter  containing  money,  depos- 

letters    "intended   to  be    conveyed  by  ited  in  the  mail,  for  the  purpose  of 

mail."     Walster    v.  United   States,  42  ascertaining  whether  its  contents  wtfre 

Fed.  Rep.  891.  stolen  on  a  particular  route,  and  ac- 

Where  the  indictment   is  made  and  tually  sent  on  a  post  route,  is  a  letter 

the  defendant  convicted,   the  court  will  intended  to  be  sent  by  post  within  the 

not,  on  habeas  corpus  proceedings  in-  meaning  of  the  statute.    United  States 

quire  into  what  the  motives  with  which  v,  *Foye,  i  Curt.  (U.  S.)  364. 

they  were   placed   in    the    mail  even  The  purpose    for    which   a  letter, 

though  the  object  was  to  detect  the  de-  from  which  money    was  taken,  was 

fendant  in  his  criminal  practices.  In  re  mailed,  is  not  a  question  under  the  act 

Wight,  134  U.  S.  136.  providing  for  the  punishment  of  the 

Where  a  postmaster    received    $15  offense.   United  States  v.  CottinghaiOi 

in    paper   money     and    $3   in     silver  2  Blatchf.  (U.  S.)  470. 

which  one  handed  to  him,  requesting  a.  Vol.  6,  pp.  493, 4981  n. 
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authorized  depository  for  mail  matter,  any  letter  -or  packet ;  any 
person  who  shall  take  the  mail,  or  any  letter  or  packet  therefrom, 
or  from  any  post^ffice,  etc.,  with  or  without  consent  of  the  per- 
son having  custody  thereof,  and  open,  embezzle  or  destroy  any 
such  mail,  letter  or  packet  which  shall  contain  any  note,  bond  .  .  • 
or  any  other  article  of  value  or  writing  representing  the  same ; ' 
any  person  who  shall  by  fraud  or  deception,  obtain  from  any 
person  having  custody  thereof,  any  suoh  mail  .  .  .  although  not 
employed  in  the  postal  service,  shall  be  punishable  by  imprison- 
ment at  hard  labor  for  not  less  than  one  year  nor  more  than  five 
years.* 

6.  Bobbery.— It  is  provided  that  any  person  who  shall  rob  any 
carrier,  agent,  or  other  person  intrusted  with  the  mail,  of  such  mail, 
or  any  part  thereof,  shall  be  punishable  by  imprisonment  at  hard 
labor  for  not  less  than  five  nor  more  than  ten  years ;  and,  if  con- 
victed a  second  time  of  a  like  ojffense,  or  if  in  effecting  such  rob- 
bery the  first  time,  the  robber  shall  wound  the  person  having  the 
custody  of  the  mail,  or  put  his  life  in  jeopardy  by  the  use  of 

1.  Rev.  State.  U.  S.,  %  5469;   Gould  containing  an  article  of  value,  if  he 

&  Tucker's  Notes  on  id.  1031.     It  wiU  took  the  letter  in  the  discharge  of  his 

be  noticed  that  this  statute  punishes  duties.     United    States    v,    bander,  6 

any  person  whether  in  the  employ  of  McLean  (U.  S.)  598;  United  States  v. 

the  postal  service  or  not,  who  opens,  Driscoll,  i  Low.  (U.   S.)303;  United 

embezzles,    or  destroys  mail    matter  States  v.  Davis,  33  Fed.  Rep.  865. 

containing  things  of  value;  notwith-  The  penalty    of  imprisonment  pre- 

standing  the  special   provisions  made  scribed  in  the  last  clause  of  the  statute 

lor  the  punishment  of  postal  employees  applies    also' to  the  preceding  clauses, 

in  h   54^>     United  States  t/.  Gruver,  and  includes  the  prohibition  of  an  em- 

35    Fed-    Rep.    59 ;  United   States  v,  ployee's  stealing  a  letter  from  a  postal 

Marselis,  2  Blatchf.  (U.  S.)    108,  note.  caj.     United  States  v.  Falkenhainer,  ai 

Under  this  statute  any  taking  or  ab-  Fed.  Rep.  624. 

stracting  of  articles,  or  receiving  them  The  offense  is  committed  where  one 

when   so  taken,  with   the  object  de-  buys  a    land- warrant  stolen  from  the 

scribed  in  the  statute,  1.  e,  to  "open,"  mail,  knowing  it  to  have  been  so  stolen, 

"secrete,"  "destroy,"  "embezzle,"   or  United  States  v. Keene,  5  McLean  (U. 

"steal,"     constitutes      the      offense.  S.)  509. 

United  States  r.  Jolly,  37  Fed.   Rep.  Indlctmtiit.— An  Indictment  against 

108.  the  carrier  of  the  mail  for  stealing  a 

To  constitute  the  crime  of  stealing  letter,  is  sufficient,  without  an  averment 

under  this  statute,  there  must  be  an  in-  that  it  contained  no  article  of  value,  as 

tent  to  steal  at  the  time  the  mail  mat-  it  is  an  offense  to  steal  a  letter  contain- 

ter  was  taken;    a  taking    by   the  au-  ing  no  such  article;  but  if  the  letter 

thority  of  the  person  to  whom  the  let-  contain  an  article  of  value,  it  must  be 

ter  is  addressed,  although   there  is   a  so  averred,  to  subject  the  defendant  to 

subsequent  embezzlement,  or  a  taking  the  higher  penalty.     United  States  v. 

by  mistake  or  with  an  innocent  intend  Fisher,  5  McLean  (U.  S.)  23. 

does  not  constitute  the  offense  pro-  Bvldwice— Proof.— See  United  States 

hibited.     United  States  v.  Inabnet,  41  v.  Crow,  i  Bond  (U.  S.)  51. 

Fed.   Rep.  130;  /»   re   Burkhardt,  33  That  letters  were  posted  at  one  office 

Fed.  Rep.  25 ;  United  States  v.  Pearce,  and  never  received  at  another,  is  insuffi- 

9  McLean  (U.  S.)  14.    See  also  Lar-  cient  evidence  to  charge  the  first  post- 

CKNY,  vol.  12,  p.  760.  master    with    stealing   them,    without 

If  a  letter  has  been  delivered  to  an  calling  as  witnesses  the  postmasters  of 

authorized  agent,  there  can  be  no  em-  intermediate  offices.      United  States  v, 

bezzlement  of  It;  nor  can  there  be  a  Emerson,  6  McLean  (U.  S.)  406. 

convtoction  for  opening  a  letter  not  Where  a  postmi^ter  is  charged  with 
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dangerous  weapons,  such  person  shall  be  punishable  by  imprison- 
ment at  hard  labor  for  the  term  of  his  natural  life.^ 

Any  person  who  shall  attempt  to  rob  the  mail  by  assaulting 
the  person  having  custody  thereof,  shooting  at  him  or  his  horse, 
or  threatening  him  with  dangerous  weapons,«and  shall  not  efiFect 

stealing    a   letter    from    the    mail,  the  States  v,  Wilson,  i   Baldw.  (U.  S.)  78. 

other  officers  through  whose  hands  the  See  also  Bishop's  Crim.  Law,  §  553  <^ 

letter  would  pass  should  be  examined,  seq, 

especially  if  the  accused  proved  an  ez>  If  the  accused  person  was  present  on 

emplarj  character.      United  States  v,  the  occasion  of  the  robbery,  aiding  and 

Whitaker,  6  McLean  (U.  S.)  343.  procuring   its  commission,  it  is  imma- 

The  record  of  the  conviction  of  the  terial  whether  he  actually  entered  the 

person  charged  with  stealing  a  letter  is  car  containing  the  mail  or  not;  he  is  to 

sufficient  to  establish  the  fact  that  it  was  be  regarded  as  a  principal  and  convicted 

stolen.     United  States  v.  Keene,  5  Mc-  as  such.     United   States  v.   Reeves,  3S 

Lean  (U.  S.)  509.  Fed.  Rep.  404. 

Where  a  postal  Qlerk  was  charged  As  to  the  allegation  of  ownership  of 
with  stealing  letters  from  a  postal  car  the  property  in  an  indictment  ac^ainit  a 
and  there  was  testimony  tendine  to  show  party  for  robbing  the  mails,  if  it  tp- 
that  the  letters  stolen  were  taken  from  pears  in  the  proof  that  the  contents  were 
a  straight  package,  which  he  had  no  sent  for  the  benefit  of  the  person  to 
right  to  disturb,  it  was  held  that  evi-  whom  the  letter  was  addressed  the  proof 
dence  was  admissible  to  show  what  will  be  sufficient  to  support  the  aUega- 
the  contents  of  the  package  was  when  tion  of  ownership.  United  States  9. 
It  was  received;  and  that  the  letters  Jones, 31  Fed.  Rep.  718;  United  States 
It  contained  which  were  not  stolen  v.  Jackson,  29  Fed.  Rep.  503. 
were  admissible  in  evidence  for  that  Under  this  section  one  may  be  con- 
purpose.  United  States  v.  Falken-  victed  of  robbing  the  postmaster, 
hainer,  si  Fed.  Rep.  624.  United  States  v.  fiowman,  3  N.  Mex. 

1.  Rev.   Stats.   U.  S.,  f  5473;  Gould  201. 

&  Tucker's  Notes  on  id.  p.  1032.    See  Dangaroui    Weapona. — A    dangerooi 

also  Robbery.  weapon  within  the  meaning  of  thispro- 

Under   this    statute,  the  offense  is  vision  is  one  likely  to  produce  death  or 

committed,  where  the  mail,  or  any  part  great  bodily  harm.     United    States  v. 

thereof,    is  taken   violently    from   the  Reeves,  38  Fed.  Rep.  404. 

possession  of  the    carrier  against  his  Therefore  It  includes  a  pistol  or  dirk, 

will   by   violence,   or    putting   him  In  and   if  an  offer  or  threat  Is  made  to 

fear.    United  States  v.  Reeves,  38  Fed.  shoot  with  such  pistol,  the  presumption 

Rep.  404.  is  that  it  was  loaded.    United  States 

The  term  "mail"  as  here  used  means  v,  Wilson,  i  Baldw.  (U.  S.)  78;  United 

either  the  whole  body  of  matter  trans-  States  v.  Hare,  2  Wheel.  Cr.  Cas.  (N. 

ported  by  the  postal  agents,  or  any  let-  Y.)  283. 

ter  or    package  forming  a  component  The  sword  need  not  be  drawn  nor 

part  of  it.    United  States  v.  Inabnet,  the  pistol  pointed.    United   States  v. 

41  Fed.  Rep.  130.  Wood,  3  Wash.  (U.  S.)  440. 

It  is  also  sufficient  to  constitute   the  Indletmont. — It  is  sufficient  to  charge 

offense  named,  if  the  acts  of  the  offend-  in  the  indictment,  a  crime  in  the  woids 

ers  created  in  the  mind  of  the  person  of  the  statute,  and  the  county  in  which 

having  the  mail   in  his  custody,  a  well  it  was  committed  need  not  be  named;  it 

grounded  apprehension  of  danger  to  his  is  sufficient  to  show  that  the  crime  was 

Ufe  for  refusing    to  give  up  the    mail,  within    the   jurisdiction    of  the  court 

United  States  v.  Reeves,  38  Fed.  Rep.  where  the  indictment  is  pending.  United 

404.  States  V,  Hare,  a  Wheel.  Cr.  Cas.  (N. 

The  word  "rob"  is  to  be  taken  in  iU  Y.)  283. 
common  law  meaning,  viz:  the  stealing  PrMomplioa  of  Dmoeanoa. — WhcfV 
or  taking  from  the  person  of  another,  one  in  charge  of  the  mall  is  on  trial  foe 
or  in  the  presence  of  another,  property  robbing  the  mail,  the  presumptioa  that 
of  any  amount,  with  such  a  degree  of  he  has  done  his  duty  and  safd^  delir- 
'force  or  terror,  at  to  induce  the  person  ered  the  mail  applies  In  all  Its  wtot  un- 
to  part  with  it   unwillingly.    United  less    there   Is   proof  to  the  oontraiy. 
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such  robbery,  shall  be  punishable  by  imprisonment  at  hard  labor 
-  for  not  less  than  two  nor  more  than  ten  years.* 

7.  Jnriadiction. — The  offense  of  opening,  embezzling,  or  unlaw- 
fully taking  a  letter  under  the  United  States  statutes,  can  only  be 
committed  while  the  letter  is  in  possession  of  the  post-office  au- 
thorities or  their  agents ;  after  they  have  voluntarily  abandoned  the 
custody  of  such  letter,  any  offense  committed  in  regard  to  it  is 
cognizable  only  under  State  laws  and  by  State  courts.^ 

Under  the  provision  of  the  constitution  that  in  all  criminal 
prosecutions  the  defendant  shall  have  the  right  to  be  tried  in  the 
State  and  district  where  the  crime  was  committed,  a  petitioner, 
who  mailed  a  letter  improper  to  be  mailed,  in  a  State  and  district 
other  than  the  State  and  district  where  the  letter  was  received, 
is  triable  in  the  latter  district.* 

The  rates  of  postage  to  be  charged  are  all  fixed  by  statute,  and 
the  circuit  court  of  the  United  States  has  no  jurisdiction  to  com- 
pel a  postmaster  by  mandamus  to  transmit  mail  matter  at  a  lower 
rate  of  postage  than  that  charged.^ 

The  United  States  courts  have  jurisdiction  of  suits  by  and 
against  the  Postmaster-General,  on  the  ground  that  .the  cases  arise 
under  some  law  of  Congress  or  regulation  of  the  Executive.* 

Vn.  Cabbiage  of  the  Mail — 1.  Post-SoadB. — By  statute  of  the 
United  States^  the  following  are  established  as  post-roads :       _    ^ 

United  States  v^  Jones,  31  Fed.  Rep.  from    the    custody  of  the  post-office 

7x8.  authorities,  such  offense  is  cognizable 

1.  Rev.  Stats.  U.  S.,  %  5473*  To  only  in  the  State  courts.  Nevertheless 
constitute  an  assault  under  this  statute,  it  has  been  held  in  the  case  of  United 
it  is  not  necessary  that  serious  bodily  States  v.  Hilbury  (29  Fed.  Rep.  705), 
injury  should  be  inflicted;  drawing  a  gun  by  a  district  court,  that  where  a  letter 
with  a  threat  to  use  it,  or  forcibly  eject-  directed  to  one  A,  "care  of  F  K''  and 
ing  a  person  in  possession  of  the  mails  such  letter  was  delivered  by  the  post- 
froni  the  mail  car,  is  sufficient.  The  at-  office  authorities  to  said  ^F  K"  and 
tempt,  under  the  etatute,  means  an  en-  the  defendant  obtained  the  letter  from 
deavor  to  accomplish  carried  beyond  ''F  K  "  and  opened  it,  the  defendant 
mere  preparation,  but  falling  short  of  was  guilty  of  a  violation  of  the  United 
the  ultimate  design;  the  attempt  must  States  statutes,  %  ^^^  providing 
also  be  to  rob  the  mail  and  not  merely  against  the  opening  of  letters.  The 
an  attempt  to  rob  the  express  car  or  the  case  of  United  States  v.  Driscoll  (i  Low. 
passengers  on  the  train  carrying  such  (U.  S.)  303),  directly  negatives  this 
mail.  United  States  v.  Reeves,  38  latter  doctrine,  and  is  clearly  the  bet- 
Fed.  Rep.  404.  ter  authority* 

2.  United  States  v.  Parsons,  a  In  this  connection  see  also  State  tr. 
Blatchf.  (U.  S.)  104;  United  States  v.  Wells,  2  Hill  (S.  Car.)  688;  State  v. 
Driscoll,  I  Low.  (U.  S.)  303.                  *  McBride,  i  Rice  (S.  Car.)  400. 

And  this  doctrine  seems  to  be  clearly  8.  In  re  Palllser,  136  U.  S.  257. 

supported  by  principle  and  by  the  unf-  4.  United    States    x/.    Pearson,    34 

form  tenor  of  the  decisions  as  to  the  Blatchf.  (U.  S.)  453. 

relative  extent  of  the  jurisdiction    of  6.  Postmaster-General  v.  Early,    I9 

the  State  and  Federal  courts.    A  letter  Wheat.  (U.  S.)  136. 

once  delivered  by  the  Post-Office  De-  In     the     case    of     McNamee      v. 

partment  to  a  private  person  authorized  United  States,  11  Ark.  148)  it  was  said 

to  receive  it,  passes  completely  out  of  that  the  United  States  may  sue  a  post- 

the  jurisdiction  of  the  United  States  master  before  a  justice  of  the  peace  U 

courts.    If   an   offense    is  committed  the  amount  claimed  be  within  his  juris* 

in  regard  to  such  letter,  after  it  passed  diction. 

18  C.  of  L.— 55  866 


« 


ftarlftg*  of  tilt  MmSL  postal  LA  WS.  Xdl  Ontrutk 

All  the  waters  of  the  United  States  during  the  time  the  mail 
is  carried  thereon. 

All  railroads  or  parts  of  railroads  which  are  now,  or  hereafter 
may  be,  in  operation. 

AH  canals  during  the  time  the  mails  are  carried  thereon. 

All  plank  roads  during  the  time  the  mail  is  carried  thereon. 

All  letter-carrier  routes  established  in  any  city  or  town  for  the 
collection  and  delivery  of  mail  matter. 

The  road  on  which  the  mail  is  carried  to  supply  any  court-house 
which  may  be  without  mail,  and  the  road  on  which  the  mail  is 
carried  under  contract  made  by  the  Postmaster-General  for  ex- 
tending the  line  of  posts  to  supply  mails  to  post-offices  not  on 
any  established  route  during  the  time  such  mail  is  carried  thereon.^ 

8.  Kail  Contracts. — The  Postmaster-General  is  authorized  and 
directed  to  contract  with  carriers  for  the  carriage  of  the  mail  be- 
tween the  different  post-offices  of  the  country.  Specific  direc- 
tions are  given  in  the  statutes  as  to  his  duty  in  making  such  con- 
tracts ;  e.  g,y  as  to  advertising  for  bids,  etc.^  Such  contracts  are 
t<i  be  performed  according  to  the  terms  expressed  in  each,  and 
in  all  cases  where  money  has  been  paid  out  from  government 
funds  where  no  service  has  been  rendered  therefor  or  in  conse- 
quence of  the  Postmaster-General's  having  exceeded  his  authority, 
suit  may  be  brought  for  its  recovery.'    Whenever  it  becomes  nee- 

1.  Rev.  Stat.  U.    S.,   ^  3^;  Gould  But  the  United  States  cannot  base  t 

&  Tucker'B  Notes  on  id.  p.  763.  See  also  claim  against  a   mail  contractor  on  t 

Searight  v.    Stokes,  3   How.   (U.  S.)  discrepancj  between  the  contract  and  its 

151 ;  Philadelphia  etc.  R.  Co.  v.  United  performance,  so  patent  that  the  Depart- 

States,  13  Ct.  of  CI.  199.  ment  must  have    known  of  it  all  the 

The  streets  of  New  York  are  post-  while,  and   must    be    deemed  to  have 

roads  within  the  meaning  of  the  United  acquiesced  in    it,  and  where  no  fraud 

States  statute    and   persons  delivering  appears.    Griffith  v.  United  States,  23 

letters    thereon  by  express,  or    other-  Ct.  of  CI.  165. 

wise,    at    regular    trips    or    at    stated  Oontraots  Not  TAmafBrahlo.— Bj  Rev. 

periods  are  liable  to  the  penalty  impos-  Stat.,  %  yjyj  no  contract  with  the  gov- 

ed  by  such  section.    United  States  v.  ernment  or    any    interest   therein  is 

Easson,  18  Fed.  Rep.  590.  transferable,  therefore,  a  contract  made 

Letter-carrier  routes  in  cities  are  by  a  railroad  company  with  the  United 
post- routes,  and  the  establishing  of  a  States  for  carrying  the  mails  is  an* 
private  express  for  the  transmission  of  nulled  under  this  section  upon  the  fore- 
mailable  matter  within  •a  city  where  closure  of  a  mortgage  of  all  the  prop- 
letter-carrier  routes  have  been  estab-  erty  of  the  company ;  and  a  companj 
lished,  is  unlawful  under  the  statute,  and  purchasing  cannot  claim  any  benefit 
a  court  of  equity  will  not,  at  the  under  the  contract.  St  Paul  etc  R. 
instance  of  one  pursuing  such  illegal  Co.  t'.  United  States,  18  Ct  of  CL  405. 
employment,  enjoin  the  officers  of  the  See  also,  Rev.  Stat  U.  S.,  ^  3963. 
United  States  from  making  searches  Constmetlon  of  Contraett. — ^A  con^ 
and  seizures  as  authorized  by  the  stat-  tracted  with  the  United  States  to 
utes  in  such  cases.  Blackham  v.  Gres-  carry  through  New  York  city  *'tbe 
ham,  x6  Fed.  Rep.  609.  mail    of   the    United  States."    Htli, 

S.  Rev.  Stat.  V.  S.  3941,  €t  seq.  that,  under  his  contract,  he  was  bound 

8.  Rev.  Stat  U.  S.,  ^  4057.    Money  to  carry  the  ''Australian  closed  mail' 

paid  out  by  mistake  may  be  deducted  tent  from  England,  and  forwarded  in 

from    other    money    due    the   payee,  unopened  bags  to  San  Francisco,  the 

United  States  v,  Carr,  133  U.  S.  644.  coat  of  transportation  of  which,  under 
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essary  to  change  the  terms  of  an  existing  contract  for  carrying 
mail  or  to  discontinue  any  mail  route,  proper  notice  must  be  given.^ 
'  Mail  carriers  are  required  to  give  bond  conditioned  for  the  faith- 
ful discharge  of  their  duty,  and  they,  with  their  sureties  are  liable 
upon  it  for  any  failure  to  properly  discharge  their  obligations.* 
a.  Compensation  of  Contractors. — The  compensation  of 
mail  contractors  is  fixed  by  contract  and  by  law  of  Congress.  The 
Postmaster-General  may  make  deduction  from  the  pay  of  such 
contractors  for  failure  to  perform  services  according  to  contract 
and  impose  fin^s  upon  them  for  other  delinquencies.  He  may 
also  deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not 

a  postal  convention,  the  British  gov-  master-General  to  ^Mlscontinue"  mail 

emment  refunds  to  the  United  States,  service   over     certain      routes    upon 

Otis  V.  United   States,  19  Ct.  of  CI.  allowing  one  month's  pay  to  the  con- 

467.  tractor,  the  Postmaster-General  notl- 

The  Pacific  Mail  Steamship  Company  fied  a  contractor  that  he  would  "sus- 
contracted  to  carry  the  U.  S.  mail  pend^'the  service,  but  that  the  con- 
across  the  Pacific  in  certain  accepted  tractor  must  holcf  himself  In  readiness 
vessels.  In  the  case  of  Pacific  Mail  S.  to  renew  it  when  required.  It  was 
S.  Co.  V.  United  States  (103  U.  S.  held  that  this  was  equivalent  toadis- 
721 ),  the  court  in  construing  this  con-  continuance  in  entitling  the  contractor 
tract  held :  to     extra    pay.      Reeside    v.    United 

I.  That  the  company   has  no  claim  States,  8  Wall.  (U.  S.)  38. 

to  compensation,  other  than  sea  post-  Though  a  postal-route,  in  1861,  lay 

age,  for  carrying  them  in  vessels  which  within  the  enemy's  lines,  the  Postmas- 

had  not   been  accepted  by  the  Post-  ter-General  might  have   continued  it 

master-General.  had  he  chosen,  and  he  having  discon- 

3.  That    it    is  entitled    to    recover,  tinned  it,  the  contractor  was  entitled 

under  the  contract  of  Aug.  23,  1873,  for  to  the  one  month's  extra  pay  assured 

services    performed    pursuant    to    its  him    by   his    contract.    Campbell    9. 

terms,  in  vessels  which  he  had,  under  United  States,  19  Ct.  of  CI.  320. 

the  contract  of  Oct.  16,  1866,  accepted.  But  where   a   contractor's  route  is 

3.  That  the  annulment  of  the  con-  discontinued  before   he  has  rendered 

tract  by  the  act  of  March  3,  1875,  ch.  any    service,  he   is  not  entitled    to  a 

128,  does   not    affect    the   company's  month's  extra  pay,  as  stipulated  for  in 

claim    for    such  services    on   a    voy-  his     contract.     Mordecai    v.     United 

age  commenced  before  that  date.  States,  19  Ct.  of  CI.  11. 

A.  contract  for  postal-car  facilities,  If  a  mail  service  is  in  part  discontin- 

which  makes  the  liability  of  the  United  ued,  under  a  contract  providing  for  one 

States  conditional  upon  future  appro-  month's  extra  pay  therefor,  t^e  con- 

priations,  is  valid,  and  becomes  opera-  tractor's  right  is  not  forfeited  by  sub- 

tive  if  appropriations  are  subsequently  sequent     misconduct    on      his    part, 

made.    New  York  Central  etc.  R.  Co.  though  the  one  may  be  set  off  against 

V.  United  States,  21  Ct.  of  CI.  468.  the  other.     Walsh  v.  United  States,  21 

The  act  incorporating    the   Union  Ct.  of  CI.  268. 

Pacific    R.    Co.,  and  providing    that  a.  Rev.  Stat.  U.  S.,  %  3945. 

it  shall   transport  the  mails  at  rates  The    government   having  assessed, 

"  not  to  exceed  the  amounts  paid  by  charged,    and     recovered     judgment 

private  parties,"  constitutes  a  contract  against   a    mail    contractor   and    his 

which  is  not  annulled  by  U.  S.  Rev.  sureties  for  a  certain  sum  for  failures 

St.,  f  4001,  providing  that  the  Post-  in  carrying  the  mails,  cannot  recover 

master-General  may  fix  the  rate,  sub-  against  the  same  defendants,   on   the 

stantially  that  pro  vision  having  existed  mail   contractor's  bond;  because  the 

before  the  act  of  incorporation.  Union  amount  of  the  former  judgment  did 

Pac.  R.  Co.  V.  United  States,  104  U.  cover,  and  was  intended  to  cover,  the 

S.  662.             ^  whole  sum  due  the  government  on  ac- 

1.  Rev.  Stat.  U.  S.„  $  3958.  count    of   the  mail  carrier's  failures. 

DlMontiiiiuuiM   of    HaU    8en1o«.—  United  States  v.  Oliver,  36  Fed.  Rep. 

Under  a  statute  authorizing  the  Post-  758, 
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f)erformed,  and  not  exceeding  three  times  the  price,  if  the 
ailure  be  caused  by  the  default  of  the  contractor  or  carrier.* 
Compensation  for  additional  services  in  carrying  the  mail  is 
not  to  be  in  excess  of  the  exact  proportion  which  the  original 
compensation  bears  to  the  original  services ;  nor  is  extra  allow- 
ance to  be  made  for  any  increase  of  expedition  in  carrying  the 
mails  unless  thereby  the  employment  of  additional  stock  and  car- 
riers  is  made  necessary ;  and  in  such  case,  the  additional  compensa- 
tion should  bear  no  greater  proportion  to  the  additional  stock  and 
carriers  necessarily  employed,  than  the  compensation  in  the  orig- 
inal contract  bears  to  the  stock  and  carriers  necessarily  employed 
in  its  execution.^ 

1.  Rev.  Stat.  U.  S.,  $  3062.  that  since  postmasters  were  required  to 

It  is  discretionary  entirely,  with  the  report  delinquencies  of  contractors  to  the 

Postmaster- General  to  make  such  re-  Postmaster -General  (Rev.  Stats.  U.  S. 

duction    from    the    pay    of  mail  con-  ^  3S49),  the  Department  must  be  deemed 

tractors.     14  A.  G.  Op.  179;  15  A.  G.  to  have  acquiesced  in  this  construction 

Op'.  440.  of  the  contract,  and  could  not  charge 

Where  a  railroad   admits  its  delay  the  contractor  with  not  having  fulfilled 

and  the  reasonableness  of  the    Post-  it     But  the  court  held   that  such  pre- 

master-General's  reduction  therefor,  it,  sumption  of  acquiescence   would  not 

of  course,  cannot  be  recovered.    Jack-  exist  where  it  was  not  shown  that  the 

sonville  etc.  R.  Co.  v.  United  States,  postmasters  on  the  route  knew  of  the 

21  Ct.  of  CI.  155.  termi  of  the  contract,  and  where  it  ap- 

If  a  contractor  has  been  allowed  to  peared  that  the  Postmaster-General  re- 
carry  mail  under  several  contracts  for  pudiated  the  contractors'  methods  as 
many  years  by  a  route  which  is  prob-  soon  as  he  knew  of  them.  United 
ably  a  deviation  from  that  fixed  by  the  States  v,  Carr,  132  U.  S.  644. 
contracts,  the  Postmaster-General  can-  Finos. — A  recommendation  made  by 
not  give  the  contract  a  retroactive  con-  the  Postmaster-General  to  the  Secretaiy 
struction  and  impose  fines  upon  the  of  the  Navy,  that  a  deduction  should  be 
contractor  nor  make  retroactive  re-  made  from  the  pay  of  the  contractor, 
duction  from  his  pay.  Carr  v.  United  on  the  ground  that  a  portion  of  the 
States,  22  Ct.  of  CI.  152.  service  was  performed    by  a   steamer 

Sec.  3962,  so  far  as  regards  railroad  not  belonging  to  the  class  mentioned  in 
companies,  was  not  repealed  by  Act  of  the  act,  and  stipulated  for  in  the  con- 
March  3,  1879,  ^hich  provided  that  the  tract,  is  not  a  fine,  within  the  meaning 
Postmaster-General    shall,    for     every  of  the  act.     United  States  v.  Collins,  4 
failure    of   the    railroad    company    to  Blatchf.  (U.  S.)  142. 
deliver  mail  on  schedule  time,  deduct  Proof  by   a  mail  contractor  that  he 
not  less  than  one  half  the  price  of  the  had  been  fined  for  delinquency  by  the 
trip,   and   where  the  trip  is  not  per-  Post- Office  Department,  it  having  the 
formed,  not  less  than  the  price  of  one  right  to  remit  the  fines,  will  not  author- 
trip  and  not  exceeding,  in  either  case,  ize  a  judgment  for  their  amount  against 
the  price  of  three  trips.    But  the  latter  a  sub-contractor,  through  whose  fault 
section  merely  made  an  exception  to  they  were  incurred.    Riley  v.  Hart,  3 
the   provisions  of  section  3962,    as  to  La.  Ann.  184. 

railroad  companies,  and  therefore  upon  The  Postmaster-General  ordered  that 
the  repeal  of  that  section  of  the  act  of  if  judgment  should  be  rendered  for  the 
1870,  the  provisions  of  section  3962  are  claimants,  a  fine  be  imposed  in  accord- 
again  in  force.  Chicago  etc.  R.  Co.  v.  ance  with  authority  given  by  the  con- 
United  States,  127  U.  S.  406.  tract.    Httld^  that  the  court  could  not 

A    contractor   agreed   to    carry  the  deduct  the  amount  of  the  fine  from  the 

mail  from  A,  by  B  and  C,  to  G   and  judgment.    Pacific   Mail  S.  S.*Ca  v. 

back.     For  twelve  years  he  carried  it  United  States,  16  Ct.  of  CI.  621. 

back    by    the   direct    route,   and    not  2.    Rev.  Stats.  U.  S.,  §§  3960,  396L 

through  B  and  C.  It  was  maintained  by  By  a  statute  of  April,  1880,  this  pro- 

him  in  a  suit  ag^st  the  United  SUtes  viso  was  added,  **that  the  Postmaster- 
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Those  railroad  companies  to  which  the  United  States  has  fur- 
nished aid  by  grant  of  lands,  of  a  right  of  way,  or  otherwise,  are 
required  to  carry  the  mail  at  such  price  as  Congress  may  provide, 
and  until  such  price  is  fixed  by  law  the  Postmaster-General  may 
fix  the  rate  of  compensation.^ 

General   shall   not  hereafter  have  the  ment    Under  this  statute  it  was  held 

power  to  expedite  a  service  under  any  that    payments    made    for    expediting 

contract   either  now  existing  or  here-  mail,  service  under  a  mistake  as  to  the 

after  given,  to  a  rate  of  pay  exceeding  additional  number  of  men  and  horses 

50  per  centum  upon  the  contract  as  required,  and  in  ignorance  that  none 

originally   levied."    Gould  &  Tucker's  were  employed,  could  be  recovered  back 

Notes  on  Rev.  Stats,  p.  761.  by  the  government,  and  where  such 

Where  the  number  of  trips  per  week  mistake  was  caused  by  fraudulent  repre- 

to  be  made  by  the  carrier  and  the  rate  sentations  by  the  contractors,  it  is  im- 

of  speed  are  increased,  the   compensa-  material   whether  or  not  such  fraud 

tlon  for  the  increased  speed  will  be  in-  was  participated  in  by  the  subordinate 

eluded  on  the  allowance  for  the  servi-  officers  of    the    Department.     United 

ces,    including    the     additional     trips.  States  v.  Barlow,  132  U.  S.  ayi. 

Allman  v.  United  States,  131  U.  S.  31.  See  also,  for  the  recovery  of  any  ex* 

A  party  entered   into  two  contracts  cess  paid  for  extra  services.     United 
for  carrying  the  mail,  one  for  '*mail  States  v,  Voorhees,  135  U.  S.  550. 
messenger  service    ...    for    cany-  A  verbal  contract  for  expedited  and  in- 
ing  the  mails  between   the   New  York  creased  services  with  the  order  accept- 
city  post-office  and  |he  railroad  stations  ing  it  does  not  constitute  a  new  contract 
and  steamboat  landings,  and  between  as  authorized  by  ff  3960,3961.    Griffith 
the  several  stations  where  transfer  ser-  v.  United  States,  22  Ct.  of  CI.  165. 
vice  is  required;"  the  other   for   "mail  1.  Rev.  Stats.  U.  S.,  ^  4001. 
station    service    .    .    .    between    the  But  while  Congress  has  power  to  fix 
New  York  city  post-office  and  branch  the  price  at  which  mail  service  shall  be 
offices."    Compensation  for  increased  performed  by  such  railroads  where  it  is' 
services  was  provided  for  in   the  latter  expressly  reserved  as  a  condition  of  the 
contract,  but   not  in  the  former.    In  a  land-grants,  it  cannot  impose  new  con- 
suit  for  extra  services,  it  was  held  that  tracts.    The    government    cannot   re- 
the    services   between    station   E   No.  tain  the  obligation  on  the  contract  as 
46^,  8th  Ave.   and   Hudson   River    R.  against  a   company,  and  at  the  same 
Depot,     was    ''mail    station   service.'*  *time  vary  its  own  obligation  unless  it 
Also  that  service  between  New   York  has  reserved  the  right  to  do  so  in  the 
city    post-office     and     the    Penn.   R.  contract    itself.     Therefore,    the   per- 
Depot  in  Jersey  City,  was  "mail  station  formance  by  a  railroad  company,  of  the 
service,"  and  that  the  undertaking  con-  mail  service   required  by  its  contract, 
tained  in  the  "mail  messenger  service"  notwithstanding  the  notice  of  the  in- 
contract    to  perform  additional  duties  tended  reduction  of  the  compensation 
without  compensation,    covered    only  by  the  Postmaster-General,  cannot  be 
services  in  the  city  of  New  York.  construed  as  a  waiver  of  its  rights  or 

United   States  v,  Otis,  120  U.  S.  115.  an  acquiescence  in  the  new  proposals. 

Sec.  4057  of  the   Rev.   Stats,  provides  no*matter  whether  it  protested  against 

that  in  all  cases  where  money  has  been  erroneous  constructions  of  the  law  or 

paid  out  of  the  funds  of  the  Post- Office  not.      Chicago  etc.  R.  Co.  v.  United 

Department  under    the  pretense    that  States,  104  U.  S.  680;  Chicago  etc.  R. 

service  has    been  performed  therefor,  Co.  v.  United  States,  104  U.  S.  687; 

when  in  fact  such  service  has  not  been  Illinois    Central    R.     Co.    v.    United 

performed     .    .    .    and    in    all    other  States,  18  Ct.  of  CI.  118;    Hannibal  etc. 

cases  where  money  of  the  Department  R.  Co.  v.  United  States,  18  Ct  of  CI. 

has  t>een  paid  to  any  person  in  conse-  213. 

quence  of  fraudulent  representation  or  In  all  these  cases  just  mentioned,  the 
by  the  mistake  of  allowance,  or  loss  of  rule  was  established  that  the  statute 
any  officers  or  other  employee  in  the  quoted  in  tlie  text  did  not  apply  to  ex- 
postal  service,  the  Postmaster-General  isting  contracts. 

shall   cause  suit  to  be  brought  to  re-  A  land -grant  railroad,  afler  expira- 

cover  such  wrong  or  fraudulent  pay-  tion  in  1875,  of  a  written  contract  for 
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Maitloiu        POSTING— POSTHUMOUS  CHILD.        Malte 

P08TINO. — See  note  i. 

POST- HOtES— (See  also  BILLS  AND  NOTES,  vol.  2,  p.  313).- 
Post-notes  are  a  species  of  obligation  resorted  to  by  banks  when 
the  exchanges  of  the  country,  and  especially  of  the  banks,- have 
become  embarrassed  by  excessive  speculations.  They  are  in- 
tended to  supply  the  place  of  demand  notes,  ^rhich  the  banks 
cannot  afford  to  issue  or  re-issue,  to  relieve  the  necessities  of 
commerce  or  of  the  banks,  or  to  avoid  a  compulsory  suspension. 
They  are  under  seal  or  without  seali^  at  long  or  short  dates, 
and  with  or  without  interest,  as  the  necessities  of  the  bank  may 
require.* 

P08TIUEUTT. — Embraces  not  only  children,  but  descendants  to 
the  remotest  generation.' 

POSTHTTHOITS  CHILD.— See  LEAVE,  vol.  13,  p.  5 ;  Statutes 
OF  Descent  and  Distribution. 


carrying  the  mails,  continued  to  carry  tions  and    table    of  distances,  meRin 

thexn  without    entering  into  any  new  that  the  publication  shall  be  in  plscird 

contract.  It  could  not  therefore,  contest  or  bill  form,  and  that  the  placards  shall 

the  right  of  the  United  States  by  Act  be  so  attached  to  something  in  a  con- 

of  July  12,  1876,  to  deduct  10  per  cent,  spicuous  place  in  each  station  that  thej 

and     by    Act    of     June      17,     1878,  can  in  the  position  in  which  the/  are 

5  per  cent,    from    the  •compensation;  placed,  or  without  being  removed,  be 

since    a    land -grant    road    by  ^Act  of  read  conveniently  by  the  public,  aod 

May  17,  1856,  is  under  a  perpetual  con-  that  they  shall  be  kept  posted  in  thii 

tract  to  carry  the  mails  at  such  rates  manner  continuously.     Nailing  up  bj 

as  Congress  may  by  law  direct  or  the  one  comer  in  a  conspicuous  place  in 

Postmaster-General  determine.     Jack-  a  station,  and  in  such  manner  as  to  be 

sonville  etc.  R.  Co.  v.  United  States,  accessible  to  every  one,  a  paoaphlet  of 

ax  Ct.  of  CI.  155;  1x8  U.  S.  626.  about  eleven  printed  pages,  containing 

While    a    Federal  statute,  reducing  the  rules  and  regulations  governing  the 

the  rate  of  compensation  for  transport-'  transportation  of  passengers  and  freight, 

ing  the  mails,  does  not  apply  to  exist-  of  a  similar  pamphlet  containing  the 

ing  contracts,  yet,  where  the  contract  classifications,  is  not  a  posting  within  the 

is   Implied,  a    continued    performance  meaning  of  the  rule,  nor  is  the  binding 

and  acceptance  without  objection  of  the  of  these  pamphlets  and  the  schedules 

reduced  rate  is  equivalent  to  a  consent  of  freight  and  passenger  rates  together, 

to  a  modification  of  the  implied  con-  and  placing  them  conspicuously  upon  a 

tract.     The  order  of  reduction  and  no-  conspicuous  shelf-desk  in  the  station 

tice  to  plaintiff  under  the  act  of  June  agent's  office,  such  a  posting.    It  is  the 

17,    1878,  constituted  an  offer    which  duty  of  railroad  companies  not  only  to 

plaintiff  might  accept  or  decline;  and  post,  but  to  keep  continuously  posted, 

receiving    the    reduced    compensation  as  provided  by  general  rule  4,  whatever 

without    objection    constituted  an  ac-  falls  within  its  provisions.    Furnishing 

ceptance.      Eastern  R.  Co.  v.  United'  the  posters  to  agents,  with  instructions 

States,  129  U.  S.  391.  to  post,  does  not  answer  the  public  dutj 

1.  Greneral  rule    4,  adopted  by    the  imposed  upon  the  companies.    State  v. 

Florida  railroad  commission  Septem-  Pensacola  etc.  R.  Co.  (FIa.)i  9  So.  Rep. 

ber   23,  1889,  and  requiring  each  rail-  89. 

road  company  to  post  in  a  conspicuous  S.  Hogg's  Appeal,  22  Pa.  St  488, 489^ 

place,  and  keep  continuously  posted  in  Differ    from  other  promissory  notes 

each    of  its    stations    a    copy    of  the  only   as    to    time    of    payment     /' 

schedule  of  its  freight   and   passenger  re  Dyott's  Estate,  2  W.  &  S.  (P^*) 

rates,  revised  and  adopted  by  the  com-  489. 

mission  for  the  use  of  the  company,  8.  Breckenridge  v.  Denny,  8  Bush 

rules  and  regulations,  official  classifica-  (^y.)  523.                                         • 
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DiflBitiaa.  POWER  OF  A  TTORNEY,  BnlMaflntflrpnUHon. 

POST-HTTPTIAL  BETTLEHSirTB.— See     Marriage     Settle- 

MENTS,  vol.  14,  p.  552. 

POST  OBIT  COHTRMIT— (See  also  Catching  Bargain,  vol.  3, 
p.  37). — This  is  an  agreement,  on  the  receipt  of  a  sum  of  money 
by  the  obligor,  to  pay  a  larger  sum,  exceeding  the  legal  rate  of 
interest,  on  the  death  of  a  person  from  whom  he  has  some  expec- 
tation, if  the  obligor  be  then  living.* 

POTEHTIALLT  means  in  possibility,  not  in  act,  not  positively ; 
in  efficacy,  not  in  actuality.* 

POTTHI) — (See  also  Impound,,  vol.  10,  p.  186). — A  pound  is  a 
definite  quantity  of  gold,  with  a  mark  upon  it  to  determine  its 
weight  and  fineness.' 

POWZK  OP  ATTORHET.— (See  also  AGENCY,  vol.  i,  p.  331 ; 
Powers.) 

I.  Definition,  871.  II.  Rules  of  Interpretation,  871. 

L  Behhitiov. — A  power  or  letter  of  attorney  is  the  instrument 
by  which  the  authority  of  one  person  to  act  in  the  place  and 
stead  of  another  as  attorney  in  fact  is  set  forth.^ 

n.  Rum  0?  LrxEBFBETATlOV. — The  rules  governing  the  construc- 
tion of  written  instruments  generally  are  resorted  to  in  construing 
powers  of  attorney.  The  obvious  meaning  of  terms  is  not  to  be 
extended  by  implication  in  the  absence  of  necessity.^    If  that  to 

1.  Bo vnton  V.  Hubbard,  7  Mass.  119;  agents.       By     attorneys    in    fact    are 

Chesterfield    v,  Janssen,   3     Ves.    Sr.  meant  persons  who  are  acting  under  a 

125*.  special  power  created  by  deed.      It  is 

Post  obit  agreements  or  bonds,  are  true,  in  loose  language,  the  terms  are 

those  given  by  a  borrower  of  money,  applied  to  denote  all  agents  employed 

by  which  he  undertakes  to  pay  a  large  in  any  kind  of  business  except  attor- 

sum,  exceeding  the  legal  rate  of  inter-  neys  at  law,  but  in  legal  language  they 

est,  on  or  after  the  death  of  a  person  denote  persons  having  a  special  author- 

from  whom   he   has   expectations,  in  itv  by  deed/' 

case   of    surviving  him.    Crawford  v,        6.  Wood     v.    Goodridge,    6    Cush. 

Russell,  63  Barb.  (N.  Y.)  95.  (Mass.)  117;  53  Am.  Dec.  771;  Johns- 

S.  Cole  V,  Kerr,  19  Neb.  553.  ton  v.  Wright,  6  Cal.375;  Davidson  v. 

And  in  that  case,'  it  was  held  that  an  Dallas,  8  Cal.  227 ;  Blum  v.  Robertson, 

unplanted  crop  was  not   potentially  in  34    Cal.   139;    Holladay   v.  Daily,    19 

existence,  rfi>fl//r^«;i«^  the  opinion  of  Wall.   (U.   S.)  606-61  i;    Peckham    v. 

Hobart,  Ch. }.,  in  Grantham  v.  Hawley,  Lyon,  4  McLean  (U.  S.)  45;  Billings  v. 

Hobart  133.  ^Iorrow,  7  Cal.  171;  68  Am.  Dec.  335; 

See  also  Long  T/.  Hines,  40  Kan.  330;  Very  v.   Levy,  13  How.  (U.   S.)  345; 

Mortgages,  vol.  i5»p.7So,  n.  Wright  v,  Ellison,  i  Wall.  (U.  S,)  16; 

S,  Borie  v.  Trott,5  Phila.  (Pa.)   366.  Nippel    v.    Hammond,    4    Colo.    311; 

4.  Hunt  V,  Rou^manier,  8  Wheat.  Craighead  xk  Peterson,  73  N.  Y.  379; 
(U.  S.)  174;  Porter  v,  Hermann,  8  Cal.  38  Am.  Rep.  150;  Howard  v.  BaiUle,  3 
630.  In  the  latter  case  Field,  J.,  says:  H.  BI.618.  A  power  of  attorney  to  act 
**  All  attorneys  in  fact  are  agents,  but  all  for  the  owners  of  a  tannery  in  all  mat- 
agents  are  not  necessarily  attorneys  in  ters  and  business  relating  to  the  tan- 
fact;  agent  is  the  general  term,  nery  In  that  place  does  not  confer  pow- 
which  includes  brokers,  factors,  con-  er  on  the  attorney  to  receipt  to  an 
signeet,  shipmasters  and  all  classes  of  officer  for  horses,  etc.,  used  in  the  tan- 
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nery,  which  had  been  attached  at  the  Clark  were  named  at  grantors.  The 
property  of  a  third  person.  Weston  v.  deed  was  executed  by  Bucklin  in  per^ 
Alley,  49  Me.  94.  Power  to  take  pos-  son,  and  by  one  Chase  as  attornej  in 
session  of  a  mill  and  manufacture  lum-  foct  for  Clark,  but  at  the  time  of  its  ex- 
ber  and  sell  the  same  does  not  confer  ecution  the  land  purporting  to  be  con- 
power  to  purchase  fixtures  or  make  im-  yeyed  was  the  sole  property  of  CItrk. 
provements  in  the  mill  at  the  expense  The  attorney  in  fact  (Chase)  executed 
qf  the  principals.  Holmes  v,  Morse,  50  the  deed  under  a  written  power  of  at- 
Me.  102;  Wilson  V.Troup,  7  Johns.  Ch.  torney  given  to  him  by  Clark,  and 
(N.  Y.)  35;  Lawrence  v.  Gebhard,  41  Bucklin  constituting  him  *'our  true 
Barb.  (N.  Y.)  575.  Written  authority  and  lawful  attorney  for  us  and  in  oar 
to  see  a  foreign  debtor  concerning  a  names,"  to  enter  upon  and  take  pot- 
debt  with  full  authority  to  act  for  the  session  of  all  lands  "to  which  we  may  be 
principals  in  the  matter  gives  the  agent  in  any  way  entitled  or  interested,  and  to 
authority  to  receive  from  the  debtor  grant,  bargain  and  sell  the  same,''  etc. 
personal  property  in  satisfaction  of  the  It  was  held  that  the  power  of  attornej 
debt.  Oliver  v.  Sterling,  20  Ohio  St  should  be  strictly  construed,  and  could 
391 ;  Cooley  v,  Willard,  34  111.  68;  85  only  authorize  a  valid  conveyance  of 
Am.  Dec.  296;  Merrick  v,  Wagner,  44  property  in  which  the  agents'  princi- 
111.  266;  Greve  v.  Coffin,  14  Minn.  345;  pals  were  joint  owners.  The  court  by 
100  Am.  Dec.  229;  Whiting  v.  West-  Collins,  T.,  said :  "All  powers  of  attor- 
em  Stage  Co.,  2p  Iowa  554 ;  Wanless  ney  receive  a  strict  interpretation,  and 
V,  McCandless,  38  Iowa  20;  Fuselier  v.  the  authority  is  never  extended  by  in- 
Robin,  4  La.  Ann.  61 ;  Long  v.  Long,  5  teildment,  or  construction,  beyond  that 
Ves.  445;  2  Story  Eq.  Jur.,  |  1063,  ic^;  which  is  given  in  terms,  or  is  absolutely 
Story  on  Agency,  ^  67,  note;  Hartford  necessary  for  carrying  the  authority 
F.  Ins.  Co.  V.  Wilcox,  57  111.  180;  Bis-  into  effect,  and  that  authority  must  be 
sell  V,  Terry,  69  III.  184;  Ferreira  ».  strictly  pursued."  Rossiter  r.  Rossitcr, 
Depew,  17  How.  Pr.  (N.  Y.)  418.  8  Wend.  (N.  Y.)  494;     Brantley  v. 

A  power  of  attorney  must  be  con-  Insurance  Co.,  53   Ala.  554;  Bliss  v. 

•trued,  in  the  absence  of  anything  to  Clark,  16  Gray  (Mass.)  60.    This  rule 

show  a  different  intention,  as  giving  au-  was  applied  in  Rice  v,  Tavernier,  8 

thority  to  act  only  in  the  separate  Indl-  Minn.  248;  Greve  v.  Coffin,  14  Minn. 

▼idual  business  of  the  principal.    Stain-  345;   Berkey  v.    Tudd,  22  Minn.  387. 

back  V.  Read,   11  Gratt.  (Va.)  281;  62  And  a  party  dealing  with  an  agent  is 

Am.  Dec.  648.  chargeable  with  notice  of  the  contents 

A    direction    or    authority    to  do  a  of  the  power  under  which  he  acts,  and 

thing  is  a  reasonable  implication  of  the  must    interpret  it  at  his  own  periL 

power  necessary   to  accomplish  it,  un-  Sandford  v.  Handy,  23  Wend.  <N.  Y.) 

less    there    is  a  special  restriction,   or  260;  Nixon  v,  Hyserott,  5  Johns.  (N« 

unless  an   intention  to  the  contrary  it  Y.)  58. 

inferred  from  other  parts  of  the  author-        ''The  power  under  which  Chase  pre- 

ity.    Laney  v.  Burr,  36  Mo.  85;  88  Am.  tended  to  convey  a  tract  of  land,  the 

Dec.   135 ;  Peck  v,  Harriott,  6  S.  &  R.  sole  property  of  Mary  A.  Clark,  must 

(Pa.)  146;  9  Am.  Dec.  415.  be  construed  as    authorizing  him  to 

A  chairman  of  a  company  borrowed  convey  such  lands  only  as  were  held 

money  of  the  company;  soon  afterward  and  owned  by  hi&  two  constituents 

he  authorized  the  secretary  of  the  com-  jointly,  or  in  common,  and  not  the 

pany  by  a  general  power  of  attorney  to  lands  held  and  owned  by  either,  and 

execute  for  him  ail  deeds  that  might  be  separately.    By  its  terms,  the  attorney 

necessary,  and  some  time  afterwards  left  was  not  empowered  to  convey  land 

the  country  and  did  not  return.      After  held    and    owned    as    the   undivided 

this  the  secretary  executed  a  mortgage  property    of  one    and    in  which  the 

under  the  power  to  the  company  to  se-  other  had  no  interest,  nor  was  he  gi^en 

cure  them  for  the  amount  borrowed  by  authority  to    transact    any   busines8| 

the  chairman.    About  a  month  after-  except  that  in  which  the  parties  were 

ward    the    chairman  was  adjudged    a  jointly  concerned.    The  authority  wu 

bankrupt.    Held  that  the  power  of  at-  special,  and  the  written  power  joint, 

torney  did  not  authorize  the  execution  in   form.    No  mention  was  made  of 

of  the  mortgage,  and  that  it  was  invalid,  the  separate  property  or  business  of 

In  r€  Bowles,  31  L.  T.,  N.  S.  365.  either  of  the  parties  who  executed  it,and 

In  Gilbert  V.  How,  ^5  Minn.  i2x,  a  it  cannot  t>e  inferred  that  they  intended 

deed  was  given  in  whicn  Bucklin  and  to  confer  upon  Chase  the  power  to 
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be  done  is  not  stated  specifically,  the  situation  of  the  parties  and 
the  subject-matter  and  the  circumstances  of  the  case  may  be 
looked  to  in  aid  of  the  construction.^ 

Where  authority  to  perform  specific  acts  is  given  and  general 
words  are  also  employed,  such  words  are  limited  to  the  particular 
acts  authorized.^  The  intention  of  the  parties  as  ascertained 
from  the  language  used,  governs.' 

It  should  be  stated,  howevfcr,  as  a  rule  of  interpretation,  that, 
in  favor  of  the  rights  of  persons  acting  on  the  faith  of  a  letter  of 
attorney,  reasonable  intendments  are  made  against  the  grantor  of 
the  power,  though  not  to  such  an  extent  as  unduly  to  expand  the 
agency  beyond  its  obvious  purpose ;  or,  in  other  words,  ambigui- 
ties and  terms  doubtful  in  their  meaning  and  susceptible  of  oppo- 
site constructions  are  rather  to  be  construed  so  as  to  protect  those 
acting  in  good  faith  upon  the  one  construction.^ 

From  one  point  of  view  the  law  governing  the  construction  of 
powers  of  attorney  is  a  branch  of  the  law  of  agency,  and  the 
powers  of  the  agent,  the  liabilities  of  the  principal,  and  the  rights 
of  third  pzA'ties  are  similar,  whether  the  authority  of  the  agent  is 
verbal  or  written,  subject  to  the  general  rule,  that  the  more 
formal  the  instrument,  the  less  latitude  of  construction  is  indulged 
in,  and  subject  to  the  rules  applied  to  written  instruments  gener- 


convey  such  property,  or  to  transact  127;  Rountreer.  Denson,  59  Wis.  523; 

such  business.    Dodger.  Hopkins,  14  Gee  r.  Bolton,  17  Wis.  604;  Chilton 

Wis.  686;   Johnston  v.  Wright,  6  Cal.  v,  WilfoFd,  2  Wis.  i ;  Atwood  v.  Mun- 

373.     This  rule  is  also  recognized  in  oings,  7  B.  &  C.  278;  Perry  r.  Holl,  6 

Holliday  v.  Daily,  19  Wall.  (N.  V.)  Jur.,  N.  S.  661 ;  39  L.  J.,  Ch.  677;  8  W. 

606,  although  the  point  was  not  directly  R.  570 ;  2  De  G.  F.  &  J.  38 ;  Harper  v, 

in  issue."  Godsell,  L.  R.,  5  Q^  B.  422 ;  18  W.  R. 

1.  Maynard  v.  Mercer,  10  Nev.  33;  945;  39  L.  J.,  Q^  B.  185. 
Kitchens  v,   Ricketts,    17    Ind.    625;        8.  Peckham  r.  Lyon,  4  McLean  (U. 

Merrick  v.  Wagner,  44  111.  366;  Greve  S.)  45 ;  Hartford  F.  Ins.  Co.  %\  Wilcox, 

V.  Coffin,  14  Minn.  345 ;  100  Am.  Dec.  57  111.  x8o ;  Go^ld  t*.  Bowen,  26  Iowa 

3129;   Whiting  r.  Western  Stage  Co.,  77. 

30  Iowa  554;   Miller  v.  Marmiche,  34        The  intention  of  the  party  giving 

La.   Ann.  30;  Lamy  v.  Burr,  36  Mo.  the  power  should  in  all  cases  govern 

85;  88  Am.  Dec.  135;  McNeil  v.  Shir-  the  construction  to  be  given  to  and 

ley,  33  Cal.  303;  Taylor  "v.  Harlow,  11  determine  the  extent  of  the  authority. 

Barb.  (N.  Y.)  333.  Laney  r.  Burr,  36  Mo.  85 ;  88   Am. 

S.  Billings  v.  Morrow,  7  Cal.   171 ;  Dec.  135. 
Washburn  v.  Alden,  5  Cal.  463 ;   De        Where  the  intention  fairly   appears 

Rutte  V,  Muldrow,  16  Cal.  C05 ;  Jones  from  the  language  employed  that  in- 

•V,  Marks,  47  Cal.  242;  Wilcoxson   v,  tention    must   control.     Hemstreet  v. 

Miller^  49   Cal.    193-195 ;   Dupont  v,  Burdick,  90  111.  444-450. 
Wcrtheman,   10  Cal.   154 ;   Taylor    v.        4.  Wharton   on  Agency,  %  223,  and 

Robinson,    14  Cal.  396;   Treat  xk  De  cases  ciied^    viz.:   Blackett   r.    Royal 

Cells,  41  Cal.  203;  Dodge  v.  Hopkins,  Ins.  Co.,  3  C.  &  T.  344;  De  Tastett  v. 

14  Wis.  686;   Long  r.  Fuller,  31  Wis.  Crousillat,  2  Wash.  (U.  S.)  132;  Brown 

131 ;    Gould    V.  Bowen,   26   Iowa   77;  v.  M' Gran,  14  Pet.  (U.  S.)  479;  Stall 

Wanless  v.  McCandless,  38  Iowa  20 ;  v.   Meek,   70   Pa.    St.   181 ;   Weed    v, 

Rankin  v,  Eakin,  3  Head  (Tenn.)  229;  Adams,  37  Conn.  378.    See  also,  for 

Rountree  ?'.  Denson,    59    Wis.    522 ;  a  statement  of  the  principles  lying  at 

Geiger  v.  Bolles,  i  Thomp.  &  C.  (N.  the  foundation  of  this  rule,  Intbrprb- 

Y.)  129;  Blinn  v.  Robertson,  34  Cal.  tation,  vol.  11,  p.  507. 
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ally  as  to  varying  or  controlling,  by  parol  evidence,  the  obvious 
meaning  of  written  terms  employed.* 

1.  See  Agency,  vol.  i,  p.  331.  nice  principles  of  construction,  and  the 

It  is  thought  desirable  here  to  refer  to    editor  of  the  9th  edition  cites,  a  tending 

various  cases  wherein  the  courts  have    to  detract  from  the  force  of  this  caie, 


exhaustive,    nor  could  it  be  made  so  Wood  v,  McCain,  7  Ala.  800;  42  Am. 

without  such  a  duplication  of  the  fore-  Dec.  612;  Pollock  v.  Cohen,  32  Ohio 

foing  article  as  would  be  inadmissible.  St.    514;   Citj'  Bank  v,  Kent,  57  Gs. 

t  is  designed  to  be  illustrative  onljr.  287. 

Though  the  power  of  attorney,   after  In  Lee  v.  Rogers,  2  Sawjr.  (U.  S.) 

particularizing    that   which    is    to  be  550,  the  power  of  attorney  authorized 

done,  goes  on  to  say  that  the  attorney  the  collection  of  judgments  by  sales  un- 

is    **to    transact    all    business,"    these  der    execution,    the    reception  of  the 

words  are  not  to  be  taken  in  their  gen-  money,  and  the  arbitration  or  compo- 

eral  sense,  but  limited  to  business  con-  sition  of  the  claim,  and  the  employment 

nected  with  the  matter  in   hand.    Hay  of  counsel.    It  was  held  that  the  attor- 

V.  Goldsmidt,  cited  in  i  Taunt  349;  Mur-  ney  had  power  to  authorize  counsel  to 

ray  v.  East  India  Co.,  5  Bam  &  Ad.  appear  in  an  action  and  consent  to  a 

204;  Esdaile  v.  La  Nauz,  i  Y.  &.  C.  judgment  annulling  sales  upon  terms 

394;  Bengal  Bank  v,  McLeod,  7  Moore  which  enabled  the  attorney  to  realize 

P*  C.  35.  the  amount  due  to  the  principal. 

A  letter  of  attorney  to  receive  money,  In  Neille  v.  United  States,  7  Ct.  of 
though  of  the  most  general  nature,  has  CI.  535,  a  power  of  attorney  to  demand 
been  held  not  to  authorize  the  attorney  indemnification  from  a  foreign  govern- 
to  negotiate  bills  received  in  payment,  ment,  and  purporting  to  confer  power 
or  to  indorse  them  in  his  owh  name,  to  do  all  things  necessary,  was  deemed 
Hogg  V.  Snaith,  i  Taunt.  347.  to    authorize    the   prosecution  of  the 

A  power  to  conipromise,  adjust,  set-  claim  by  the  attorney  before  a  commis- 

tle  and  arrange  differences  and*disputes,  sion. 

and  to  give  and  receive  discharges  in  Treat  v.  Cells,  41  Cal.  212,  maj  be 

connection  therewith  is  held  in  Lagow  citfd  to   the    point  that  autfioritr  to 

V.  Patterson,  1  Blackf.  (Ind;)  252^  not  to  bind  the  principal  by  a  contract  of  sale 

authorize  a  confession  of  judgment  by  was  not  conferred  by  a  power  of  attor- 

the  attorney  in  the  name  of  the  princi-  ney  which  appeared  to  contemplate  a 

pal.  safe,  though  not  in  direct  terms  author- 

A  power  to  collect  a  debt  does  not  izing  it. 

authorize    the  attorney  to  give  a  dts-  A  power  **to  cite  and  appear'*  has 

charge  on  receipt  of  the  agent's  note,  been  held    to   embrace  the  power  to 

Corning  v.  Strong,  i  Ind.  329;  Kirk  v,  prosecute  and  defend  suits.    Miller  v. 

Hiatt,  2  Ind.  322;  Miller  v.   Edmond-  Marmiche,  24  La.  Ann.  30. 

stone,8Blackf.(Ind.)  291.  And  see  Ward  It  was  held  in  Foster  v.  Paine,  56 

V.  Evans,  2  Ld.  Raym.  928;  Svkes  v,  Iowa  622,  that  where  a  power  of  attor- 

Giles,  5  M.  &   W.  645;    Garclner  v,  ney   authorized  the  cancellation  of  a 

Bail  lie,  6  T.  R.'jqi.    But  see  Howard  mortgage    and    the    mortgage     notes 

V.  Baillie,  2  H.  Bl.  623.  secured  thereby,  and  the  taking  of  ner 

It  was  held  in  Rossiter  v.  Rossiter,  8  notes  and  a  new  mortgage,  the  cancel- 
Wend.  (N.  Y.)  494,  that  a  power  of  at-  lation  of  the  old  mortgage  without 
tomey  to  secure,  demand  and  sue  for  taking  a  new  one  was  unauthorized 
money,  to  discharge  and  compound  and  did  not  affect  the  subsequenf  mort- 
debts,  to  execute  deeds  for  land,  and  to  gasee. 

accomplish,  in  the  discretion  of  the  at-  In  Posner  v.  Bay  less,  59  Md.  56,  it 

torney  a  complete  adjustment  of  all  the  was  held  that  the  power  to  sell  prop- 

principal's  concerns  in  a  certain  State,  erty  or  lease  it,  or  **to  borrow  money 

and  to  do  anything  in  his  name  which  he  and    pledse   the    property  by  wajr  of 

could  do  in  person  did  not  embrace  au-  mortgage,"  authorized  a  conveyance  in 

thority  to  give  a  note  in  the  name  of  a  fee  to  the  lender  of  the  money,  and  the 

principal.   In  Story  on  Agency,  ^  65  n.,  taking  back  of  a  redeemable  lease  at  a 

this  case  is  thought  to  stand  upon  very  rent  equal  to  the  interest  of  the  loan. 
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A  power  to  borrow  monejr  and  to  into  the  fimn,  or  to  vary  the  terms  of 

sign  and  indorse  notes  therefor,  and  the  partnership. 

f'lve  a  mortgage,  was  held  in  Burnet  v,  A  power  of  attorney  to  confess  judg- 

oyd,  60  Miss.  627,  to  authorize  the  ment    failed    to    state    against   whom 

execution  of  a  mortgage  to  secure  ac-  judgment  might  be  confessed,  the  blank 

commodation    notes    obtained    by  the  space  after  the  word  ^'against*'  being 

attorney  from  another  than  the  prin-  left    unfilled.    It    was    held    that   the 

cipal,  the  principal  having  raised  money  power  was  incomplete  and  would  not 

on  these  notes  and  applied  it  partly  in  support  a  confession  of  Judgement. 

his    business    and    partly    to  previous  In  Hunter  v,  Sacramento  Beet  Sugar 

liabiliUes.  .  Co.,  7  Sawy.  (U.  S.)  498,  it   was  held 

A  power  of  attorney,  with  authority  that  a  conveyance  of  real  estate  by  an 
to  make  a  subdivision  of  land,  and  attorney  was  not  authorized  by  a  gen- 
acknowledge  and  record  the  plat  ac-  eral  power  to  superintend  and  manage 
cording  to  law,  was  held  to  confer  the  property.  f 
power  to  dedicate  land  for  street  pur-  In  Barbour  v,  Skyes  (Ky.  1886),  i  S. 
poses.  Wirt  V.  McEnery,  aiFed.  Rep.  W.  Rep.  600,  it  appeared  that  power 
233.  wasg^ven  to  sell  and  convey  land,  to 

In  Renwick  v,  Wheeler,  4  McCrary  change  the  mortgages  ypon  it,  or,  upon 

(U.  S.)   119,  the  words  '"unrestricted  payment    of  certain   portions    of  the 

power  and  authority,"  were  held  suf-  mortgage  debts,  to  execute  new  notes 

ficient  to  authorize  the  settlement  of  a  for  the  residue.    The  attorney  gave  a 

mortgage  debt  by  taking  the  mortgaged  note  to  one,  who  as  surety  on  one  of  the 

property  in  full  satisfaction.    See  War^  mortgage  debts,  was  compelled  to  make 

V.    Thnistin,    40    Ohio    St  347,  for  a  a  payment.     It  was  held  that  the  power 

power,  which  while  purporting  to  give  of  attorney  authorized  this, 

authority   to  manage  land,  was    held  The  heirs  of  a  vendee,  who  had  a 

not  to  confer  authority  to  make  a  lease,  contract  for  land,  of  which  he  died  in 

See  Rountree  v.  Denson,  59   Wis.  possession,  after  paying  the  price,  exe- 

522,  for  a  statement  of  the  rule  that  cuted  a  power  reciting  that  they  were 

general  words  in  a  power  of  attorney  seised  of  certain  land  and  authorizing 

are  not  to  be  construed  at  large,  but  their  attorney  to  sell  the  land  whereof 

merely  as  referring  to  the  special  pur-  they  were  seised   as  aforesaid.    Held, 

pose  for  which  the  power  is  given.  that  this  power  did  not  authorize   the 

In  Temegan  v.  Gray,  14  Lea  (Tenn.)  sale  of  the  land  held  under  the  contract. 

536,  It  was  held  that  a  power  of  at-  Lord    v,   Underdunck,    i    Sandf.  Ch. 

torney  to  sign  and  acknowledge  any  (^.  Y.)  46. 

bond   embraced  an   official    bond    re-  Authority  to  assign  a  judgment  can 

quired  of  a  county  officer.  be  conferred    by    power   of   attorney. 

In  Alexander  v,  Goodwin,  20  Neb.  Caley  i;.  Morgan,  114  Ind.  350. 

216,  it  was  held  that  a  power  to  sell  A  power  of  attorney  given  in  1869, 

real  estate  authorized  the  attorney   to  authorizing  the  making  and  giving  of  a 

give  a  quitclaim  deed  of  land,  which,  promissory  note,  does  not  authorize  a 

possibly,  was  not  owned   by  the  prin-  payment  of  one  dollar  on  the  note  in 

cipal.  1801,  to  toll  limitation.     Miller  v.  Ma- 

A  power  to  sell  and  convey  land  does  gee  (Supreme  Ct.),  2  N.  Y.  Supp.  156. 

not    authorize   a  conveyance  without  A  power  of  attorney  authorizing  the 

consideration.     Randall    v.    Duff,    79  attorneys  to  '*buy,  sell    or    exchange 

Cal.  115.  property,  to    receive    and   receipt   for 

In  Cooper  v.  Finke,  38  Minn.  2,  it  money,  to  sell  and  dispose  of  property, 

was  adjudged  that  a  power  of  attorney  to  g^ve  bills  of  sale  thereto,  or  to  sell 

**to  grant,  bargain,  sell,  and  convey  any  and  transfer  real  estate,  and  execute 

and  all  personal  or  real  property    con-  deeds  thereto,  or  to  do  and  perform  any 

ferred  authority  to  sell  and  convey,  by  lawful  act  in  or  about  or  concerning  my 

assignment  of  the  certificate  of  sale,  the  (the  principars)  business,  as  fully  and 

interest  of  a  purchaser  at  a  mortgage  completely  .  as  if    I    were    personally 

sale,    during   the   period    of   redemp-  present,"  does  not  authorize  the  attor- 

tion.  neys  to  execute  an  assignment  of  the 

In  Home  v.  Ingraham,  125  111.  198,  it  principalis  property  for  the  benefit  of 

was  held  that  a  power,  given  by  one  his  creditors.    Gouldy    v,   Metcalfj  75 

partner  to  another,  to  transact  the  af-  Tex.  455. 

fairs  of  the  partnership,  did  not  author-  A  power  of  attorney  authorizing  the 

ize  the  attorney  to  admit  a  new  partner  donee  therein  named  to  collect  all  mon- 
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Mm  af  PO  WER  OF  A  TTOkNE  Y.  Int^pntMlM. 

One  who  deals  with  an  attorney  or  agent  with  knowledge  that* 
there  is  a  written  power  of  attorney,  is  bound  to  take  notice  of 
the  limitations  therein  contained,  and,  failing  to  do  so,  must  him- 
self bear  a  resulting  loss,  rather  than  the  principal  |;iving  the 
power.*  Such  third  person,  however,  is  not  to  be  prejudiced  by 
'  '  private  instructions  given  to  the  agent  or  the  principal,  and  limit- 
ing the  apparent  authority  conferred  by  the  power,  if  the  power 
itself  fails  to  indicate  the  likelihood  of  such  a  limitation.^ 

ejs  due  or  to  become  due  his  principal  cuted,  but  also  all  lands  and  mortgage! 
on  **rent8,  accounts,  bonds  and  mort-  subsequently  acquired  bjr  him  before 
gages,  or  otherwise,"  and  to  do  all  busi-  revocation  of  such  power  of  attomej. 
ness  with  a  particular  bank  named  in  Bigelow  v,  Livingston,  28  Minn.  57. 
the  power'  in  his  principal's  name,  A  conveyance  of  the  interest  of  a  de- 
which  the  principal  could  do  were  he  ceased  partner,  in  land  held  bj  the  mem- 
present,  gives  the  attorney  no  authority  bers  of  the  firm  as  co-tenants,  is  not 
to  draw  money  of  his  principal  from  authorized  under  letters  of  attorney  bj 
another  bank.  Sims  v.  United  States  his  heirs  giving  power  to  the  surviving 
Trusf  Co.,  103  N.  Y.  472.  partner  **to  settle  all  matters  growing 

A  conveyance  of  the  interest  of  a  de-  out  of  the   6rm  business,  to  settle  up 

ceased    partner,   in  land   held    by  the  and  divide  his  estate,  and  to  do  all  acti 

members  of  the  firm  as  co-tenants,  is  necessary    to    accomplish    that   end." 

not  authorized  under  letters  of  attorney  Southern  Cotton  Oil  Co.  v,  Henshaw, 

by  his  heirs  giving  power  to  the  surviv-  89  Ala.  448. 

ing  partner  **to  settle  all  matters  grow-         And  see,  for  additional  illustrations 

ing  out  of  the  firm  business,  to  settle  up  of  the  construction  of  powers  of  attor- 

and  divide  his  estate,  and  to  do  all  acts  ney,  Benschoter  v,  Lalk,  24  Neb.  251; 

necessary    to    accomplish  that    end."  Dayton  v,  Nell,  43  Minn.  246. 
Southern  Cotton  Oil  Co.  v,  Henshaw,        1.  Towle  v.  Leavitt,  23  N.  H. 360;  55 

89  Ala.  448.  Am.    Dec.    195;    Schimmelpennich  v. 

A  power  of  attorney  by  which  a  mem-  Bayard,  i  Pet.  (U.  S.)  264;  Attwood  v, 

ber  of  a  firm  authorizes  a  co-partner  **to  Munnings,    7    Barn.    &    C.    278;    De 

bargain  and  agree  for,  buy,  sell,   mort-  Bouchout    v,   Goldsmid,  5  Ves.  313; 

gage,  hypothecate,  and  in  any  and  every  Weise's  Appeal,  72  Pa.  St.  351;  Equita- 

way    and    manner    deal   in  and  with,  ble,  L.  etc.    Soc.  v.  Foe,  53  Md.  38; 

goods,  wares  and  merchandise,  choses  Stagg    v.   Elliott,   12  C.  B.,  N.  S.373; 

in  action  and  other  property  in  posses-  Withington  v.  Herring,  5  Bing.  443; 

sion  or  in  action,"  authorizes   such  at-  Andrews  v.  Kneel  and,  6  Cow.  (N.  Y.) 

tomey  to  represent  his  principal  in    an  754;  Rossiter  v.  Rossiter,  8  Wend.  (N. 

assignment   of  the  firm^s   property  for  Y.)  498.     And  such  was  the'  rule  of  the 

the  benefit  of   its    creditors.     Paul  v.  civil  law.     See  De  Bouchout  v.  Golds- 

Cullum,  133  U.  S.  539.  mid,    5     Ves.  213;     Schimmelpennich 

A  power  of  attorney  by  the  owner  of  v.  Bayard,  f  Pet  (U.  S.)  264. 
land,  appointing  the  attorney  to"protect        2.  Fenn  v.  Harrison,  3  T.   R.  757;  4 

I  all  his  interests  in  and  title  to  the  land,"  T.  R.  177;  Whitehead  v.  Tuckett,  15 

is  sufiicient  authority  for  the  attorney  to  East  400 ;  Wilson  v.  Hart,  7  Taunt.  395; 

redeem  the  land  for  the  owner  from  the  Bryant  v,  Moore,  26  Me.  84;  45  Am. 

purchaser  thereof  at  a  sale   for   delin-  Dec.  96;  Munn  v.  Commission  Co.,  15 

quent  taxes.    Townshend  v.  Shaffer,  30  Johns.    (N.  Y.)  44;  8  Am.    Dec.  319; 

W.  Va.  176.  Hildebrant  v,  Crawford,  6  Lans.  (N.  Y.) 

In  a  power  of  attorney,  authorizing  ^02;  Rossiter  v.  Rossiter,  8  Wend.  (N. 

the  attorney  to  "sell,  grant,  and  con-  Y.)  498;  Rourke  v.   Story,   4   E.  D. 

vey  ...  all  and  any  land  which  I  may  Smith  (N.  Y.)  54 ;    Anderson  -q.  State, 

own    in,"  etc.,  'and    to   "release    and  33  Ohio  St.  305 ;  Adama  Min.  Co.  v, 

discharge  forever  all  mortgages  upon  Senter,  26  Mich.  73;  Planters*  Bank  v. 

all  and   any  real  estate  which  I  may  Merritt,  7  Heisk.  (Tenn.)  177;  Johnson 

have    and    hold    in,"   etc.,  the    words  v.  Tones,  4  Barb.  (N.   Y.)   369;  Bryant 

quoted  include  not  only  lands  owned  v.  Moore,  36  Me.  84;  45  Am.  Dec.  96; 

and   mortgages  held  by  the  principal  Earp  v,  Richardsoh,  81  N.  Car.  5;  Sil- 

at  the  time  when  the  power  was  exe-  iiman  v,  Fredericksburg  etc.  R.  Co.,  37 
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BfnatOM.  POWERS.  ^TDopdt. 

While  the  general  rule  precluding  parol  evidence  to  vary  or 
control  the  terms  of  a  written  instrument  is  applied  to  powers  of 
attorney  as  to  other  written  instruments,  this  rule  is  not  so  to  be 
applied  as  to  exclude  evidence  tending  to  show  the  assent  of  the 
principal  to  an  expansion  of  the  authority  beyond  that  apparent 
from  the  original  terms  of  the  writing.* 

POWEB  OF  aALS  XOETGAGSS.— See  Trust  Deeds. 

POWees.— (See  also  AGENCY,  vol.  i,  p.  331;  POWER  OF  At- 
torney.) ^ 

I.  Definition,  878.  a.  Undt^  Local  Statutes^  882. 

1.  In  General,  S'^S.  III.  Classification, 885. 

2.  C/nder  Statute  of  C/ses^  879.  i.  Appendant  or  Collateral,  885. 

3.  Names  of  Parties,  880.  2.  Generator  Special,  886. 

II.  Nature  and  Origin,  881.  a.  Independent  of  Statutes,  886. 

1.  In  General;  Under  Statute  oj  b.  Under  Statutory  Provisions, 

Uses,  881.  887. 

Gratt  (Va.)  119;  Rafferty  v.  Haldron,  this  case  there  was  a  dissenting  opin- 
81*  Pa.  St  438;  Allen  v.  Ogden,  i  ion,  and  the  decision  was  reversed  bj 
Wash.  (U.  S.)  174;  Gibson  v.  Colt,  7  the  court  of  errors,  but  without  an 
Johns.  (N.  Y.)  393.  opinion,  and,  notwithstanding  the  re- 
See,  howerer,  reters  v.  Ballistier,  3  versal,  the  case  is  deemed  of  authority 
Pick.  (Mass.)  495,.  as  to  the  duty  of  one  both  in  New  York  and  elsewhere, 
dealing  with  an  agent  to  make  inquiry  See  Farmers'  etc.  Bank  v.  Butchers' 
in  the  circumstances.  And  see  Long-  etc.  Bank,  16  N  Y.  125 ;  Merchants' 
worth  V.  Conwell,  2  Blackf.  (Ind.)  469;  Bank  v.  Griswold,  72  N.  Y.  472;  West- 
Tomlinson  t;.  Collett,  ^  Blackf.  (Ind.;  field  Bank  t;.  Co  men,  37N.  Y.32o;93 
A36;  Walker  v,  Skipwith,  Meigs.  Am.  Dec.  573;  Griswold  v.  Haven, 
(Tenn.)  502;33  Am.  Dec.  161;  Stew-  2cN.  Y.595;  82  Am.  Dec,  380;  Ex- 
art  V,  Woodward,  50  Vt.  78.  change  Bank  v,  Monteath,  26  N.  Y. 
A  leading  case,  and  one  which  505;  New  York  State  Bank  v.  Ohio 
has  been  discussed  and  cited  by  vari-  Bank,  29  N.  Y.  619.  There  is  an  £n- 
ous  courts,  is  that  ol  North  Riv^r  glish  case  which  has  been  thought  to 
Bank  t/.  Aymar,  3  Hill  (N.  Y.)  252.  give  color  to  the  idea  that  theappoin- 
Here,  the  letter  ofattorney  gives  au-  tee  must  look  behind  the  power ;  viz. 
thority  to  draw  and  indorse  notes  in  Attwood  v,  Munnings,  i  M.  &  R.  66 ;  7 
the  name  of  his  principal  and  for  his  Bam  &  C.  278.  But  in  this  case  the 
benefit.  The  power  was  deposited  power  involved  was  extremely  limited, 
with  the  bank  through  which  it  was  being  tied  up  to  the  acceptance  of  bills 
supposed  that  some  of  the  business  particularly  described,  and  it  is 
would  be  done.  Notes  and  indorse-  thought  by  Cowen,  J.,  who  delivered 
ments  were  made,  all  of  which  pur-  the  opinion  of  the  court  in  North 
ported  on  their  face  to  have  been  exe-  River  Bank  v.  Aymar,  3  Hill  (N.  Y.) 
cuted  for  the  principal  in  conformity  252,  that  the  English  case  is  not  irrec- 
to  and  in  pursuance  of  the  letter  of  at-  oncilable  with  the  general  current  of 
torney.    In  fact,  however,  the   notes  authority. 

had  no  connection  with   the  business  In     New    York     etc.    R.    Co.     v, 

of  the  principal,  but  were   given  for  Schuyler,  3^  N.  Y.   30,  the  rule  was 

the  accommodation  of  third  persons,  formulated  by  the  court  of  appeals  as 

who  indorsed  them  through  the  bank,  follows :    "when  the  authority  of  an 

which    received    them    In    the  legal  agent  depends  upon  some  fact  outside 

course  of  business,  without  notice  and  the  terms  of  his  power,  and  which, 

lor  a  valuable  consideration.    It  was  from   its    nature,      rests      peculiarly 

held,  in  the  action  of  the  bank  against  within  his  knowledge,  the  principal  is 

the  principal,  that  he  was  liable  on  the  bound  by  the  representations  of   the 

notes  and  indorsements,  though  as  be-  agent,  although  false  as  to   the  exist- 

tween  himself  and  his  attorney  they  ence  of  such  fact" 

were  unauthorized  and  fraudulent  In  1,  In  Story  on  Agency,  M  79»  ^  tlie 
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POWERS. 


3.  Naked  or  Coupled  tvitk  an  In' 

terest^  887. 
4«  ^Powers  Coupled  with  a  Trt$st^ 
893. 
a.  Defined^  893. 
h.  Precatory  WordSy  893. 
c.  Survival^  804. 

IV.  Principles  Applicable  to  Powera 

in  General,  894. 

1.  Creation  of  Powers^  894. 

2.  Construction  of  Powers,  895. 
a.  In  GeneralfOQK, 

3.  Po-wir    of    Revocation    and 
Appointment,  898. 

c.  Power  of  Sale,  901, 
(i.)  In  General,^!, 

(2.)  Power    to     Convey    Fee^ 

904. 
(3.)  ^f^c^  Upon  BstaU,  907. 

d.  Power  to  Lease^  908* 
(i.)  In  General,  qol^, 

(  2 .)  Following  Conditions^  91 1  • 

(3.)  In   Possession  or  Rever^ 
sion,  912. 

(4.)  Lease  Relates  to  Creation 
of  Power,  913. 

(5.)    The  Rent,  013. 
When  Power  Is  Valid,  914. 
Interest  of  Donee,  916. 
Executor  as  Donee,  918. 
Powers  as  Affected  by  the  Rule 

A^inst  Perpetuities,  919. 

V,  Execution  of  Powers,  920. 

X.  By  What  Law  Governed,  920. 

2.  Good  Faith  Required,  920. 

3.  Execution,  When  Valid,  g2i, 

4.  What  Constitutes  an  Execution, 
922. 

,  5.  Effect  of  Execution,  925. 
0.  Instrument  of  Execution,  926. 

7.  Reference  to  Power   in  Instru~ 

ment  of  Execution,  929. 

8.  Compliance     with     Conditions, 

937. 


3- 

t 


9.  Execution  of  Powers  of  Sale, 

938. 

a.  Power,  How  Construed,  <^ 

b.  What    the   Power  IncMes, 

c.  Effect  of  Execution,  944. 

d.  Mode  of  Sa  le,  944. 

10.  Execution  qJ  Power    to  Mort- 

g^g^^  949- 
lU  By  Whom  Power  May  be  Exe- 
cuted, 950. 

a.  In  General,  050. 

b.  By  Married  Woman,  951. 

c.  By  Executor,  952. 

d.  Concurrence  of  Donees,  956. 

e.  By  Survivor  of  Donees,  960. 
/*•  By  Personal    ilepresentativt 

of  Donee,  963. 
£",  Delegating  Power,  968. 
3.  By  Substitute,  970. 

12.  /li  Favor  of  Whom,  972. 
<t.  In  General,  972. 

3.  Classes,  973. 

13.  Consent  of  Third  Person,  977. 

14.  Equitable       Interposition      » 

Cases  of  Powers,  ffia 
a.  To  Aid  Defective  Execmiien, 

980. 
3.   Where  Power  Is  Exceeded, 

985. 
c.    When     General     Power    h 

Treated  as  Assets  for  Credit- 
ors, 986. 

15.  Execution,      Discretionary    or 

Imperative,  987. 

16.  Statutory  Pov^ers,  995. 

VI.  Extinguishment,  SuspensioD  and 

Merger,  995. 
I.  In  General,  995. 
3.   Where  a  Duty  Rests  Upon  tie 

Donee,  997. 
3.   Where  the  Purpose  Is  Aceem- 

plished,  998. 
4*  Merger,  100 1. 


I.  DsFlNinOH — 1.  In  General. — In  general,  a  power  is  a  liberty 
or  authority  reserved  by  or  limited  to  a  party  to  dispose  of  real 
or  personal  property  for  his  own  benefit  or  the  benefit  of  others.^ 


illustration  of  this  principle  given   is  Clough,  52  N.  H.  267;  15  Am.  Rep.  3> 

the  case  of  a  written  power  given   to  See  also  i  Perry  on  Trusts,  §  248. 

buj  goods  at  a  limited  price,  which  maj  Mr.  Wharton  defines  a  power  as  in 

be  expanded  orally  so  as  to  authorize  authority    retained    by,    or    conferred 

a  purchase  at  a  greater  price,  citing  upon,  a  person  to  deal  with  property, 

Hartford    F.   Ins.   Co.  v.  Wilcox,    C7  so  as  to  afTect^more  or  less   estates  or 

111.  182;  Williams  t;.  Cochran,  7  Rich,  interests    therein,  possessed  either  by 

(S.  Car.)  45.  himself  or    others,    albeit    underiTed 

See  Parol    Evidbncb,  vol.  17,  p.  therefrom.     Wharton's  Conv.  419. 

419.  An  authority  as  distinguished  fron 

1.  I  Chance  on  Powers  x;  Burleigh  v,  an  estate,    i  Steph.  Comm.  505. 
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JMaitim.  POWERS.  Vndar  Statate  of  TTim. 

In  its  broadest  sense  it  is  the  authority  given  to  one  person  by 
another  to  act  for  him.^ 

8.  XTnder  Statute  of  XTna. — In  a  more  limited  and  technical  sense 
powers  are,#in  effect,  future  uses.*  Powers  of  this  class  are, 
strictly  speaJcing,  declarations  of  trust  and  modifications  of  future 
uses.  Such  a  power  is  an  authority  to  do  some  act  in  relation  to 
lands,  the  creation  of  estates  therein,  or  of  charges  thereon, 
which  the  owner  granting  or  reserving  such  power  might  himself 
lawfully  perform.* 

An  authority  expressljr  reserved  to  a  common    law    authoritiei ;    so    is    a 

grantor,  or  expressljr  given  to  another,  power  of  attorney, 

to  be  exercised  over  lands,  etc.,  granted  A  power  to  dispose  of  an  estate  or 

or  conveyed  at  the  time  of  the  creation  sum  of    mdnev   of    which    the  legal 

of   the    power.      Watkyns    on    Conv.  estate  is  vestea  in  another,  is  a  power 

157.                    »,  of  the  second  sort.    The  legal  interest 

A   right   to    limit  a  use.    4  Kent's  is  not  divested  bj  the  execution  of  the 

Comm.  316.    '  power,  but  equitj    will    compel    the 

A  power  is,  in  a  general  sense  of  the  person  seised  of  it  to  clothe  the  estate 

word,  common  in    jurisprudence,  anjr  created  with  the  legal  right.  Wharton 

authoritj  which  one  gives  to  another  to  Law  Lexicon ;    Abbott's    Law    Diet, 

act  Jor  him;  as  in  speaking  of  the  pow-  See  Agency,  vol.  i,  p.  331 ;  Power 

ers  of  an  agent,  or  of  a  corporation,  of  of  Attorney.                                      j 

apower  of  attorney,  etc.  In  >L  more  tech-  8.  Intr.  to  Sugden  on    Powers   13; 

nical  sense,  in  conveyancing,  it  signi-  and  the  execution  of  a  power  confers 

fies  an  authority  vested  in  one  person  .  only    a   use.      Intr.     to    Sugden    on 

to  dispose  of  an  estate  which  is  vested  Powers  14 ;  Cornish,  Uses  89. 

In  another.    Abbott*s  Law  Diet.  8.  4  Kent's  Comm.  315;  i  (Jhance  on 

Anderson  defines  a  power  to  be  an  Pow.   13;  i    Sugden  Pow.  81,  83;  Sir 

authority  conferred  upon  one  person  to  Edward  Clere's  Case,  6  Co.  17b;  Taylor 

dispose  of  an  estate  vested  in  another,  v.    Horde,    i    Burr.   60;   Harrison  v, 

Anderson's  Law  Diet.  Battle,  i  Dev.  &  B.  Eq.  (N.  Car.)  313. 

"A  power,  in  the  legal  sense  of  the  A  provision  in  a  conveyance  under 

word,  is  an  authority  which  enables  the    Statute    of   Uses,    giving  to    the 

one  person  to    do    an  act  for  another,  grantor  or  grantee,  or  to  a  stranger, 

and  it  is  to  be  distinguished  both  from  authority  to  revoke  or  alter  by  a  subse- 

a  trust  ai^    an    interest."    2   Crabbe  quent  act,  the  estate  first  granted,    i 

Real  Prop.  078.  Steph.  Comm.  505.    Also  an  authority 

A  power  is  an  authority  which  one  to  revoke  a  use  first  limited  or  to  declare 

person  gives  to  another  to  act  for  him,  a  new  one.     i  Steph.  Comm.  505. 

or  to  do  certain  acts,  as  to  make  leases,  A  power,  technically  speaking,  is  not 

raise  portions  or  the  like;  also  to  modi-  an  estate,  but  is  a  mere  authority,  en- 

fy  the  use  of  an  estate  of  which  he  has  abling  a  person,  through  the  medium  of 

the    disposal.     It  is  an  authority    en-  the  Statute  of  Uses,  to  dispose  of  an 

abling  one  person  to  dispose  of  an  in-  interest  in  real  property,  vested  either 

terest    which    is    vested     in    another,  in  himself  or  in  another  person.     Bur- 

Whart.  Law  Lexicon.  leigh  v.  Clough,  53  N.  H.  367. 

1.  Anderson's  Law  Diet.  Bouvier  defines  a  power  of  this  class 

Powers    are   'either    common   law  to  be  an  authority  enabling  a  person, 

authorities,  declarations  or  directions,  through  the  medium  of  the  Statute  of 

operating  on  the  conscience  of  the  per-  Uses,  to  dispose  of  an  interest  in  land, 

son   in    whom    the    legal    interest  is  vested  either  in  himself  or  another  per- 

▼ested,  or  declarations  or  directions  son.    3  Bouv.  Inst.  335. 

deriving  their  eflPect  from  the  Statute  Powers  are    "methods  of  causing  a 

of  Uses.  use   with   its  accompanying  estate   to 

Ji.  power  given  to  an  executor  to  spring  up  at  the  will  of  a  given  person  .'• 

sell    an    estate,    where    no    estate    is  BouvTer's   Law    Diet.,   Powers;   Wil- 

devised  to  him,  and  a  power  given  by  Hams'  Real  Prop.  34;  2  Washb.  Real 

legislative  act  to  sell  estates,  are  both  Prop.  300  (4th  ed.)  635. 
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S.  Hamas  of  Parties. — The  party  creating  or  conferring  the  power 
is  usually  called  the  donor ;  the  party  upon  whom  it  is  conferred 
and  who  is  to  execute  it,  the  donee  or  appointor,  and  the  party  in 
whose  favor  it  is  executed  the  appointee.^ 

In  the  New  York  statute  the  term  "  grantor  of  a  power  "  is  used 
to  designate  the  person  by  whom  a  power  is  created,  whether  by 
grant  or  devise,  the  term  "  grantee  of  a  power "  to  designate 
the  person  in  whom  a  power  is  vested,  whether  by  grant,  devise 

**The  right  to  designate  a  person  who  the  power  conferred  on  an  executor  to 

is  to  take  a  use.'*    "A  right  to  limit  a  sell  land.     Rodgers  v.  Wallace,  5  Jones 

use."    Bouvier's  Law   Diet;  4  Kent's  (N.  Car.)  181. 

Comm.  316.  The  right  to  malce  the  designatioii  ii 

** Methods  of  causing  a  use,  with  its  termed  a  *Tower  of  Appointment";  the 

accompanying  estate,  to  sprine  up  at  exercise  of  it  is  termed  an  ** Appoint- 

the  will  of  a  given  person."  Anderson's  ment";  and  the  person  in  whose  favor  the 

Law  Diet.,  citing  Williams'  Real  Prop,  appointment  is  made  is  termed  the  "Ap- 

345.  pointee."     2  Washb.  Real  Prop.  (4th 

**A  mere  right  to  limit  a  use."    An-  ed.)  637  (♦302). 

derson's    Law    Diet.,   citing   4    Kent  Powers  under  the  Statute  of  Uses  ire 

334.  to  be  construed  as  liberally  at  law  at  in 

The  limitation  and  modifying  of  es-  equity, 

tates  by  virtue  of  powers  came  from  Zouch  v,  Woolston,  2  Burr.  1156;  i 

equity   into   the  commoit  law  with  the  Wm.  Bl.  281. 

Sutute  of  Uses.    The   intent  of  the  Under  Hew  York  Btatnta.— Under  the 

party   who  created  the  power  should  statutes  of  New  York,  Michigan,  Wii- 

govern  the  construction  of  them.    Thev  consin,  Minnesota  and  Dakota,  a  power 

will   not  be  exceeded  nor  their  condi-  is  defined  to  be  an  authority  to  do  some 

tions  evaded,  but  will  be  strictlv  pur-  act  in  relation  to  lands,  or  the  creation 

sued  in  form  and  substance.    All  acts  of  estates  therein,  or  of  charges  thereon, 

done  under  a  special  authority,  not  in  which  the  owner  granting  or  reserving 

conformity  with  such  authority  or  war-  such  power  might  himself  lawAiUy  per- 

ranted  bv  it,  are  void.  Taylor  v.  Howe,  form. 

I  Burr.&.  4  N€W  Tork  Rev.  SUt,  $74  (Banks' 

Mr.  Washbume,  in  his  work  on  Real  ed.),  p.  2446;  (1882)  p.  2188.    Jennings 

Property,    speaking   of    shifting    and  v.  Conboy.  73  N.  Y.  230;  Delaner  v, 

springing  uses,  says :    **Or  it  might  be  McCormack,  88  N.  Y.   i74;Blancnard 

so  limited   that  the  grantor  might  re-  v.  Blanchard,  6  Thomp.  &  C.  (N.  Y.) 

serve  to  himself  or  a  stranger  a  right,  551;  4   Hun  (N.  Y.)   287;  affd.  70  N. 

at    a   future  time,  to  revoke  the   use  Y.   615;  Tudier  v.  Tucker,  5  N.  Y. 

which  he  then  declared,  and  to  limit  413;  Belmont  v.O'Brien,  12  N.  Y.  394; 

and  declare  new  uses  in  favor  of  other  iCinnier  v.  Rogers,  42  N.  Y.  534;  Smith 

persons,  which  became  the  origin  of  the  v,  Bowen,  35  N.  Y.  89;  Ocean  Bank  v. 

S resent  doctrine  of  powers."    2  Washb.  Olcott,  46  N.  Y.   12;  Bailey  v.  Bailey, 

Leal  Prop.  (4th  ed.)  398, 635.  28    Hun    (N.    Y.)    610;    Leonjird  v. 

As  a  power    under  the   Statute  of  \Amerfcan  Bapt.  H.  M.  Soc^5  Hun  (N. 

Uses  operates  not  as  a  conveyance  of  Y.)   293;  Fish  Vi  Cosier,  28  Hun  (N. 

the  land  itself,  but  as  a  creation  or  sub-  Y.)  66;  Ludlow  v.  Van   Ness,  8  Bosw. 

stitution  of  a  use  to  which  the  statute  an-  (N.  Y.)    192;  Fellows  v.  Heermans,  4 

nexes  the  seisin,  it  is  necessary  when  Lans.  (N.  Y.)  238;  Hotchkissv.  Elting, 

creating  a  power  to  raise  or  dreate  a  36  Barb.  (N.  Y\)  46;  Hetzell  v.  Bas- 

seisin  in  some  one  which  ^all  be  readv  terly,  66  Barb.  (N.  Y.)  443;  Dumpsey 

to  serve  the  use  when   created  by  such  v.  Tylee,  3  Duer  (N.  Y.)  97;  Selden* 

appointment;    and   the  seisin  must  be  Vermilyes,  i  Barb.  (N.  Y.)  62. 

commensurate  with  the  estates  author-  See    Henly  v.  Fitzgerald,  65  Barfai 

ized  to  be  created  under  the  power.    2  (N.  Y.)  5io,Yor  an  instance  of  a  power 

Washb.  Real  Prop.  *3i9;  Lord  v,  Un-  not  created  within  the  meaning  of  the 

derdunck,   i    Sandf.  Ch.   (N.   Y.)   46.  statute.                                             , 

Compare  4  Kent's  Comm.  ^323,  ^328.  1.  4  Kent's  Comm.  •316;  a  Wasbh. 

But  no  seisin  is  necessary  to  serve  ReaL  Prop.  '30a. 
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or  reservation.^  No  person  is  capable  of  granting  a  power  who  is 
not  capable  of  aliening  some  interest  in  the  land  to  which  the 
power  relates.*  * 

IL  Hattob  ahb  OBienr — 1.  In  Oeneral;  XTnder  Statute  of  XTiea. — A 
power  is  not  an  estate,  and  has  .none  of  the  elements  of  an 
estate  ;  it  is  a  mere  authority.*  While  powers  existed  to  a  lim- 
ited extent  at  common  law,  they  owed  their  importance  to,  and 
derived  their  effect  from  the  equitable  doctrine  of  uses  and  the 
Statute  of  Uses,* 

Powers,  before  the  Statute  of  Uses,  were  mere  directions  to  the 
trustee  of  the  legal  estate  how  to  convey  the  estate.  They  were 
future  uses  to  be  designated  by  the  person  to  whom  the  power 
was  given.  After  the  statute  they  still  remained  as  mere  rights 
of  designation  which  bound  the  conscience  of  the  trustee,  and  the  ^ 
estates  to  be  created  by  force  of  them  were  still  future  or  contin- 
gent uses.* 

Where  the  donor  makes  a  direct  grant,  devise,  or  gift  to  one 
party,  subject  to  a  power  of  appointment  by  some  other  party, 
whether  holding  ^  prior  estate  or  having  no  interest  in  the  prop- 
erty, the  grantee  or  devisee  takes  a  vested  interest  subject  to  be 
devested  by  the  exercise  of  the  power.® 

1.  4  Netv  Tork  Rev.  Stat,  §  135  13;  i  Sued  en  on  Powers  73,  81;  3 
(Banks' ed.)i  p.  2451;  (1882)  p.  2194;  Washb.  Real  Prop.  *300;  Williams, 
Barber  v,  Oarey,  11  N.  Y.  397;  Van  Real  Prop.  245 ;  Hunt  t;.  Rousmanier, 
Boskerck  v,  Herrick,  65  Barb.  (N.  Y.)  8  Wheat.  (U.  S.)  174. 

258.  6.  I  Sugd.  Pow.  (3rd  Am.  ed.)  82,  *  11. 

2.  4  New  York  Rev.  Stat.,  ^  75  (Banks'  **  When  a  power  was  executed,  as  the 
ed.),  p.  2446;  (1882)  p.  218S;  Ludlow  person  in  whose  favor  the  appoint- 
V,  Van  Ness,  8  Bosw.  (N.  Y.)  192;  ment  was  made  became  invested  with 
Dempsey  v.  Tylee,  3  Duer  (N.  Y.)  97.  the  use,  he  instantly  gained  the  legal 

Unless  executors  have  power  to  re-  estate  by  force  of  the  statute."  i  Sugd. 

ceive  the  rents  and  profits  of  land,  they  Pow.  (3rd  Am.  ed.)  82,  *  11.  As  stated 

take    no    title  thereto.    Chipman    v,  by  Mr.  Washburne,  it  is  not  that  the 

MontgomeiTi  4  Hun  (N.  Y.)  744.         •  donee  of  the  power  conveys  any  estate 

8.  I  Steph.  Comm.  229 ;  Goodill  v.  in,  or  acts  directly  upon  the  possession 

Brigham,  i   Bro.  &  Pul.  197 ;  Eaton  v.  of  the  land.    **  His  is  a  mere  power, 

Straw,   18   N.    H.    331 ;    Burleigh    v.  which  operates,  when  exercised  in  the 

Clough,  52  N.  H.  267 ;  13  Am.  Rep.  23;  form  prescribed,  as  a  limitation  of  use 

Rodgers  v.  Wallace,  5  Jones  (N.  Car.)  in  favor  of  the  one  he  may  name ;  and 

181.  then  the  statute  at  once    unites   the 

No  seisin  is  necessary  to  serve  the  seisin   with    the   use,    the   appointee 

power,    and    no    adverse     possession  executing  it,  and  thereby  perfecting 

short  of  the  time  fixed  by  the  Statute  his    estate.'*     2    Washb. .  Real    Prop, 

of  Limitations  will  stand  in  the  way  (4th  ed.)  637. 

of  its  execution.    Rodgers  ik  Wallace,  6.  i  Perry  on  Trusts,  §  250 ;  Carson 


5  Jones  (N.  Car.)  181.  r/.  Carson,    Phil.    Eq.   (N.   Car.)   57; 

Where  a  power  of  sale  is  given  to     Rhett  v.  Mason,  18  Gratt.   (Va. 
executors  by  a  will  unaccompanied  by     See  Harrison  v.  Battle,  i   Dev. 


Where  a  power  of  sale  is  given  to     Rhett  v.  Mason,  18  Gratt.   (Va.)  541. 

>y     See  Harrison  v.  Battle,  i   Dev.  &  B. 
a  devise  to  them,  until  the  power  is     Eq.  (N.  Car.)  213.     And  the  exercise 


executed,  the  legal  title  descends  to  of  the  power  defeats  the  inchoate  right 

and    vests     in    the   heirs.      Todd    v,  of  dower  which  has  attached.    2  Sugd. 

Wortman,  45  N.  J.   Eq.  723 ;   Reed  v,  Pow.  31 ;  2  Sugd.  Pow.  (4th   ed.)  479, 

Underbill,  la  Barb.  (N.  Y.)  113.  $  3,     But  see  2  Sugd.  Pow.  a8o,  4  4. 

4.  4  Kent's  Comm.  ^31 5;  i  .Chance  On  failure  of  the  power,  tne  grantee 

Pow,  5, 13;  Intr.  toSugden  on  Powers  or  devisee  becomes  as  absolutely  en- 
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A  power  operates  upon  an  estate  or  interests  vested  either  in 
the  donee  or  in  some  other  person.*  The  liberty  or  authority  r^ 
served  or  limited  by  the  instrument  creating  the  power  is  not  de- 
rived out  of  the  estate,  but  overreaches  or  supersedes  it,  either 
whoUy  or  partially.* 

While  powers  sometimes  assume  the  shape  of  remainders,  they 
have  not  generally  been  considered  in  that  light,  so  as  to  be  sub- 
ject to  the  rules  relating  to  contingent  remainders.* 

While  a  power  may  possess  the  qualities  of  a  trust,  and  will 
then  be  considered  a  trust,  ordinarily  there  is  a  marked  distinc- 
tion between  the  two.  Powers  ar^  not  imperative,  and  may  or 
may  not  be  executed  at  the  will  of  the  donee  ;  if  not  executed, 
they  fail,  and  equity  will  not  enforce  them.  As  to  trusts  the 
converse  is  true.* 

The  distinction  between  an  executory  use  and  a  power  is 
that,  in  the  former  case,  the  use  arises  from  an  event  provided 
for  by  the  deed;  in  the  latter  from  the  act  of  some  agent  or 
person  nominated  in  the  deed.* 

2.  Under  Local  Stotntet.— The  Revised  Statutes  of  New  York 
have  dealt  with  the  subject  of  powers,  and  the  legislation  of  that 
State  has  been  followed  substantially  in  Michigan,  Wisconsin, 
Minnesota,  and  Dakota.^  The  changes  made  by  these  statutes  are 
not,  however,  very  radical  nor  considerable,  the  intention  being, 
in  most  instances,  to  simplify  and  declare  the  law.' 

titled  to  the  estate  as  if  the  power  had  In  Bamum  v,  Barnum,  26  Md.  172, 

never  been  raised,     i  Perry  on  Trusts,  the  court  by  Weisel,  J^  said:  "If  the 

^  250.  trust  be  void,  then  the  power  to  lease, 

If  the  donor  limits  a  fund  "upon  which  is  blended  wit^  it,  as  in  this  case, 

trust  for  the  children  of  A  as  B  shall  must  be  void   also.     It  is  not  a  mere 

appoint,  all  the  children  of  A  take  a  power,  distinct  from  the  trust  leaving 

vested  interest,   liable  to  be  divested  the  act  to  be  done  at  the  will  of  the 

as  to  such  as  are  not  selected  by  B.     i  party  to  whom   it  is  given,  but  it  is 

Perry  on  Trusts,  4  350.  mixed  and  blended  with  the  trust,  and 

It  18  held  in^  V/ickersham  v.  Savage,  its  execution  is  as  imperative   as  the 

58  Pa.  St.  365,  that  the  estate  could  not  trust  itself.    This    distinction   is  well 

be  divested  by  the  donee,  and  that  his  marked  and.  to  be    observed.    In  this 

only  power  was  that  of  appprtioniqg  case  the  power  is  the  trust  and  the 

it  among  the  children.  trust    is    the    power.    They  cannot  be 

1.  I  Chance  Pow.  [i.]  separated." 

a.  I  Chance  Pow.  [i.]  6.  2  Washb.  Real  Prop.  *3oa,  *pS'y^ 

8.  I  Chance  Pow.  [20.]    ■  Kent's  Comm,*33 5;    Holmes  v.  C<^- 

4.  2  Bouv.  Inst.  335;    I  Sugden  Pow.  hill,  7  Ves.  506. 

*158;  2  Washb.  Real  Prop.  325;  2   Story  6.  The  substance  of  this  legislation 

Eq.  Jur.,   4  1062;    I    Perry  on  Trusts  can  be  seen  in  Stimson's  St  Law,  kk 

250-253;  Neves  v.  Scott.  9  How.   (U.  1650-1659. 

S.)  196;  Sedgwick  v,  Laflin,  10   Allen  7.     In  relation  to  the  provisions  of 

(Mass.)    432;    Gorin    v.   Gordon,     38  the  New  York  statutes  relating  to  the 

Miss.  214.  execution  of  powers,  Chancellor  Kent 

Powers  are  never  imperative;  they  said:  "While  many  of  the  provisions  are 

leave  the  act  to  be  done  at  the  will  of  the  merely  declaratory  of  the  existing  law, 

party  to  whom  they  are  given.    Trusts  there  are  others  which  have  rescued 

are  always  imperative  and  are  obliga-  this  part  of  the  law  from  much  obscu- 

tory  upon  the  conscience  of  the  party  rity  and  uncertainty." 

intrusted.   Attorney  GenU  v.  Downing,  In    Dominick    v.    Sayre,  3    SandL 

Wilm.  1,  23.  (N.  Y.)  555,  Duer,  J.,  says,  in  rcfipwnce 
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ynder  the  statutes  of  the  States  aforesaid,  a  beneficial  power  is 
one,  whether  general  or  special,  in  which  no  person  other  than 
the  grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its 
execution.*  A  power  is  in  trust  when  a  person  othec  than  the 
grantee  is  entitled  to  the  benefits  thereof.* 

to  certain  provisions  of  the^e  statutes:  to  her   executor  in  trust,    to    take  the 

'•That  they  were  regarded  by  the  revis-  rents^and  profits  during  the   life  of   F, 

ers  as  simplj  declaratory,  we  think  is  her  son,  and  apply  them  to  his  use,  and 

fairly  to  be  collected  from  the  language  upon  his  decease  to  make  over  the  body 

of  their  notes,  and  upon  a  careful  ex-  of  the  estate  to  whomever  such  son  by 

amination  of  the  cases,  we  are  satisfied  his  will  might  appoint  to  receive  it.    F 

that  such  is  their  true  character."   And  made  an  appointment  as  prescribed.   It 

see  Delaney  v.  McCormack,  88   N.  Y.  was  held  that  the  will  created  a  valid  , 

174.  general  and  beneficial  power  within  the 

1.    New  Tork    Rev.    Stat.  ^§   79^3  provisions  of  the  statutes,  and  that  the 

(Banks' ed.),p.  2446, 2447;  (1882}  p. |2 189,  estate  was   not    chargeable   after    the 

3190;  Stimson's  St.  Law,  ^   1651.   See  death  of  F,  with  a  judgment  obtained 

Freeborn  v.  Wagner,  4Q  Barb.    (N.  Y.)  against    him   in   his  lifetime.    Cutting 

54;  Bailey  f.  Bailey,   28   Hun  (N.   Y.)  v.  Cutting,  86  N.  Y.  523. 
610;     Leonard  v.  American   Bapt   H.        Where  the  absolute  power  of  dispo- 

M.   Soc.;  35   Hun   (N.  Y.)  293;Syra-  sition  is  given  to  executors,  no  other  per- 

cuse  Sav.  Bank  v.  Porter,  36  Hun    (N.  son  has  an  interest  in  its  execution >and 

Y.)  170;  Root  V.  Stuyvesant,  18  Wend,  it  is  unaccompanied  by  a  trust;   it  is  a 

(N.  Y.)    270,   Jackson  v.  Edwards,  7  beneficial  power  in  them,  and  they  take 

Paige  (N.  Y.)  4op,affd.  22  Wend.   (N.  an  absolute  fee.    Kinniert;.  Rogers,  43 

Y.)  508;    Marvin   v.   Smith,   56   Barb.  N.  Y.  534. 

(N.  Y.)  606;  Barber  u.  Gary,  11  N.  Y.        The  fact  that  the  donee  of   a  mere 

402;     Russell    V,    Russell,    36    N.   Y.  naked  power  is  entitled  to  compensa- 

583;    Ackerman  v.  Gorton,  67  N.  Y.  tion  for  his  services  does  not  give   him 

96.      *  a  beneficial  interest.      McDonough   v. 

By   the   New   York  statute    it  was  Loughlin,  20  Barb.  (N.  Y.)  244. 
intended  to  make  the   power  beneficial        S.  New   York   Rev.   Stat.,    J§    94-5 

both  when  by  its  terms  the  donee  was  (Banks'  ed.),   pp.  2446-7;  Jennings  v, 

solely  interested  in  its   execution,  and  Conboy,  73   N.    Y.  230;    Delaney    v, 

when  it  was  silent  as  to  the  beneficiary.  McCormack,  88  N.  Y.  174;  Kinnier  v. 

Jennings    v,  Conboy,  73.  N.^Y.  23b;  Rogers,  as    N.    Y.   531;   Moncrief  v, 

Coleman    v.    Beach,    97   N.    Y.   545.  Ross,  ^o  N.  Y.  435;  Smith  i/.  Bowen, 

Section  92   provides  that  no  beneficial  35  N.  V.  8q;  Bruner  v.  Meigs,  64  N.  Y. 

power  "other    than .  such    as    are    al-  506;  Hetzef  v.  Barber,  6  Hun  (N.  Y.) 


ready  enumerated   and  defined  in  this     534;  69  N.  Y.  7;  Russell  v.  Russell,  36  N. 

-  -     Y.  583;  Fisli  T  ^  '"■" 

•'enumerated"  is  not  to  be  read  literally     86;  aM.  92  N.  Y.  627;  Bailey  v.  Bailey, 


article,"    shall    be    valid.      The    word     Y.  583;  Fisli  t;. Coster,  28  Hun  (N.  Y.) 


as  limiting  beneficial    powers  to  those  28   Hun    (N.  Y.)  611;    Syracuse  Sav. 

specifically  held  in  the  previous  section,  Bank  v.  Porter,  36  Hun  (N.  Y.)   170; 

but  is  to  be  considered  as  used  in  the  Fellows  v.  Heermans,  4  Lans.  (N.  Y.) 

ftense  of  ^'mentioned,"  ^'indicated,"  "re-  230;    Hutchings  v.  Baldwin,  7   Bosw. 

ferred  to"  or  "authorized."     Cutting  v.  (N.  Y.)  241;  Arnold  v.  Gilbert,  5  Barb. 

Cutting,  20  Hun  (N.  Y.)  360.  See  Sal-  (N.  Y.)   190;   Wright  v.   Delafield,  23 

mon  V.  Stuyvesant,  16  Wend.  (N.  Y.)  Barb.  (N.  Y.)  517;  Smith  v.  Gage,  41 

324.  Barb.  (N.  Y.)  69;  Quinn  v.  Skinner,  49 

A  power  authorizing  a  person  named  Barb.  (N.  Y.)  135;  Crocheron  v.  Jaques, 

to  appoint  by  will  to  whom   real  estate  3  Edw.  Ch.  (N.  Y.)  207;   Dominick  v, 

the  property  of  the  donor  of  the  power  Day  re,  3  Sandf.  (N.  Y.)  559. 
should  be  conveyed,  is   a  general  bene-        "These  provisions   show   that  in  all 

ficia!  power  within  the  meaning  of  this  cases  of  a  power  In  trust,  an  appointee 

section.     Cutting  v.  Cutting,  20   Hun  or  beneficiary  other  than  the  grantee 

(N.  Y.)  360;  and  on  this  point  the  case  of  the  power  is  contemplated.     It  is  as 

Is  affirmed  by  the  court  of  appeals.  The  necessary  an  ingredient  in  the  case  of  a 

facts  of  the  case  were  that  G,  by  her  will  power  in  trust  as  a  cestui  que  trust  is 

gave  certain  estate,  real   and  personal,  in  the  case  of  a  conveyance  or  deyise 
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in  trust"  FarxnerB*  L.  &  T.  Co.  v.  the  devisees  of  the  testator,  subject  to 
Carroll,  c  Barb.  (N.  Y.)  65a.  the  execution  of  the  power."  A  £estt* 
In  Belmont  v.  O'Brien,  la  N.  Y.  trix  devised  all  her  land  to  her  execa- 
403,  the  court  by  Hand,7'*B<^^'  '*There  tors  in  trust  for  the  **purposes  herdn- 
are  powers  unconnected  with  trusts,  after  naiAed."  By  a  subsequent  clanse 
and  powers  in  the  nature  of  trusts,  she  gave  certain  parcels  to  two  nieces 
Most  or  all  of  the  latter  are  by  statute  for  life,  remainder  over.  Finally  the 
now  denominated  powers  in  trust;  be-  will  empowered  the  executors  to  sell 
tween  which  and  a  trust,  or  an  estate  the  property  whenever  in  their  jodg- 
held  in  trust,  the  statute  recognises  an  ment  they  snould  deem  it  best,  and  in- 
obvious  distinction;  although  some  of  vest  the  proceeds,  and  pay  the  inc9me 
the  trusts  specified  in  secUon  55  are  to  the  two  nieces,  and  ^'upon  the  death 
more  properly  mere  powers  in  trust."  of  either  to  pay  her  share  of  the  prind- 
And  it  was  held  that  where  a  sale  is  pal"  as  "i^bove  directed."  It  was  held 
directed  in  the  instrument  creating  the  that  under  the  provisions  of  the  above 
trust,  such  sale  is  not  in  contravention  section,  the  executors  took  a  power  in 
of  the  trust.  trust     Delafield  v.  White,  19  Abb.  N. 

In  Marvin  v.  Smith,  56  Bar'b.  (N.  Y.)  Gas.  (N.  Y.)  104. 

600,  the  court,  by  Talcott,  J.,  citing'  the  If  after  the  termination  of  the  estate 

Belmont   case,    makes    the    following  legally    vested    in  trustees,  by   a  will, 

comment:    '* Although    the    power    in  there  remain  unexecuted   valid  powers 

that  case  was  to  sell  and  re-invest  upon  in  trust,  which  would  not  of  themselves 

the  same  trusts,  and  in  this  case  there  have  authorized  the  creation  of  a  trust 

is  no  specific  direction   to  apply   the  estate,  under  the  provisions  of  the  Re- 

proceeds  of  the  sale  or  mortgage  to  the  vfsed   Statutes,   they   may  still  be  exe* 

same  trusts,  yet  the  argument  of  the  cuted    by  the    trustees,  as  powers  in 

opinion  in  that  case,  I  think,  satisfac*  trust.      Hawley  v,  James,   5  Paige  (N. 

torily  shows,  if  argument  were  needed,  Y.)  318. 

that  a  trust,  and  a  powet  to  terminate  A  deed  between  £  of  the  first  part 
it,  contingent  or  otherwise,  may  exist  and  C  of  the  second  part,  in  trust  for 
together  where  they  are  not  inconsist-  three  infant  children  of  C,  "with  pow- 
ent.  The  decision  was  approved  by  er  to  sell  and  convey  or  mortgage  witb- 
the  Court  of  Appeals,  46  N.  Y.  571.  out  the  appointment  of  a  guardian," 
In  Wainwright  v.  Low,  57  Hun  (N.  conveyed  certain  premises  to  the  party 
Y.)  386,  land  was  conveyed  to  a  trustee  of  the  second  part,  '*their  heirs  and 
to  receive  the  rents  and  profits,  or  to  assigns,  forever."  There  was  no  other 
permit  the  grantor  to  hold  and  use  the  reference  to  a  trust  or  power  than  that 
same  at  her  election,  and  at  her  death  contained  in  the  first  clause.  The  three 
to  convey  it  to  such  person  as  she  infants  were  held  to  be  the  real  bene- 
should  appoint  by  deed  or  will.  Though  ficiaries  of  the  grant,  and  the  Isnd 
the  deed  was  void  as  attempting  to  passed  to  and  vested  in  them  (x  New 
create  a  passive  trust,  which  is  abro-  York  Rev.  St.  728,  ^f  47,  49),  subject 
gated  by  statute  (1  New  York  Rev.  St.,  to  the  execution  of  the  power,  which 
p.  727,  i  45,  and  p.  728,  (  55),  it  was  was  a  general  trust  power  to  be  exe- 
valid  as  a  power  in  trust,  under  section  cuted  solely  for  their  benefit  There- 
c8,  which  provides  that  if  a  trust,  which  fore  a  mortgage  on  the  land  given  by 
is  void  because  not  enumerated  in  the  C  to  secure  a  debt  of  her  husband  was 
preceding  section,  directs  the  perform-  not  a  valid  execution  of  the  power  and 
ance  of  an  act  which  may  be  lawfully  was  void.  Syracuse  Sav.  Bank  v, 
performed  under  a  power,  it  shall  ble  Holden,  105  N.  Y.  415. 
valid  as  a  power  in  trust,  since  the  dor-  The  receiver  of  a  bank,  of  which 
mant  power  to  convey  might  become  plaintiff  and  ten  others  were  trustees, 
active  under  a  proper  appointment  by  sued  them  for  waste  of  the  bank's 
the  grantor.  funds.  In  settlement  thereof  a  con- 
Section  56  (3  New  fork  Rev.  St.  tract  was  entered  into  by  which  the 
7th  ed.,  p.  2 181)  provides  that  "a  de-  trustees  undertook  to  pay  a  percent- 
vise  of  lands  to  executors  or  other  age  of  the  bank's  liabilities,  and  the 
trustees  to  be  sold  or  mortgaged,  where  receiver  transferred  to  one  designated 
the  trustees  are  not  also  empowered  to  by  a  majority  of  them  certain  real  es- 
receive  the  rents  and  profits,  shall  vest  tate  of  the  bank,  which  they  agreed  to 
no  estate  in  the  trustees,  but  the  trust  sell,  reimburse  themselves  out  of  the 
shall  be  valid  as  a  power,  and  the  land  proceeds,  and  return  the  surplus  to  the 
Khali  descend  to  the  heirs  or  pass  to  receiver.    A  conveyance  reciting  the 
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m.  CLAflBmoATlov  —1.  Appendant  or  Collateral. — Powers  are  either, 
first,  appendant  or  appurtenant ;  second,  collateral  or  in  gross ; 
or  third,  simply  collateral.*  Thus,  they  are  either  given  to  a  person 
who  has  an  estate  limited  to  him  by  the  deed  creating  the  power, 
or  who  had  an  estate  in  the  land  at  the  time  of  the  execution  of 
the  deed ;  or  to  a  stranger  to  whom  no  estate  is  given,  the  power 
to  be  exercised  for  his  bwn  benefit ;  or  to  a  stranger  to  whom  no 
estate  is  given,  the  power  being  for  the  benefit  of  others.* 

contract  was  executed  to  him.    Three  4    Kent's    Comm.    ^346 ;    Norris    v, 

days  thereafter,  plaintiff  execute  an  Thomson,  19  N.  J.  £q.  307. 

instrument  declaring  his  associates  to  Chance  says  all  powers  are  either 

be  equally  interested  with  him  in  all  "appendant"  or  **collateral."   i  Chance 

the    benefits    from    the    conveyance.  [34]. 

The  court  of  appeals  held    that  the  Cruise    divides    powers   into   those 

agreement  did  not  create  an  express  which    relate  to  the  land,  and   those 

trust  to  sell  land  for  the  benefit  of  which  are  collateral  to  it,  subdividing 

creditors,  but  that,  inasmuch  as  plain-  the  former  into  powers  appendant  and 

tiff's  associates  joined  with  him  in  the  in  gross.  4  Greenl.  Cruise  Dig.  182,  *i34. 

contract,  and  had  selected  him  in  the  A  power,  though  appendant  to  an 

grantee,  the     conveyance    would    be  estate,  is  not  so  appendant  that  it  goes 

deemed  a  power   in  trust,  within  the  with  the  estate  in  every  transfer  made 

provision  of  i  New  Tork  Rev.  St.,  p.  by  the  trustee,  or  in  every  devolution 

739,  i  58,  that  "where  an  express  trust  by  course  of  law.   a  Perry  on  Trusts,  § 

shall  be  created  for  any  purpose"  not  503,  and  cases  cited  in  note  (3). 

thereinbefore  enumerated,  '*no  estate  Sir  Edward  Sugden  gives  the  foUow- 

shall  vest  in  the  trustees,  but  the  trust,  ing  fuller    distinctions :    '^Powers  ap- 

if  directing  or   authorizing   the  per-  pendant  or  appurtenant  are  so  termed 

formance  of   any   act  which   may  be  because  they  strictly  depend  upon  the 

lawfully    performed    under  a  power,  estate  limited  to  the  person  to  whom 

shall  be  valid  as  a  power  in  trust,"  and  they  are  given."     i   Sugden,  Pow.  107 ' 

that  an  exchange  of  the  land  for  other  (*4o).     See  i  Chance  Pow.  37. 

real  estate  was  not  within  the  purpose  Every    power,  such  as  a  power  to 

of     the    power    taken    by    plaintiff,  lease,    '^which    enables    the    party  to 

Woerz    V.    Rademacher,    lao    N.    Y.  create  an  estate  which  will   attach  on 

62.  an  interest  actually  vested  in  himself," 

1.  4  Kenfs  Comm.  *3i7;  2  Washb.  is  of  this  class,  i  Sugden  Pow.  107 
Real  Prop.   *305;    4    Greenl.    Cruis\e  (*4?)« 

I^ig**i34-  Powers    collateral,  or  in  gross,  are 

This  classification  is  important  only  powers  given  to  a  person  who 

-with  reference  to   the  ability  of  the  (a)  Had  an  interest  in  the  estate  at 

donee  to  suspend,  extineuish,  or  merge  the  time  of  execution  of  the  deed  creat- 

the  iA)wer.    4  Kenfs  Comm.  *3i7;  i  ing  the  power;  or 

Sugden    Pow.  *44   (no);    2   Washb.  {h)  To  whom   an  estate  is  given*  by 

Real  Prop.  *307.     Compare  1  Chance  such   deed,  the  deed  enabling  him  to 

Fow.  [26].  create  such  estates  only  as  will  not  at- 

2.  I  Sugden  Powers  (3rd  Am.  ed.),  tach  on  the  interest  limited  to  him.  i 
106,  ♦40.  •  Sugden,  Pow.  107  (*4i). 

The  first  two  classes  may  be  either       A  power  mav  also  be  given  to  a  mere 

'^appendant  or  appurtenant,"  or  "col*  stranger,  who  has  no  estate  in  the  land, 

lateral  or  in  gross ; '  the  latter  class  is  and  to  whom  none  is  given  by  the  deed 

**in   gross,"    or    simply  collateral.    1  creating  the   power.      This  is  simply 

Sugden  Powers  (3rd  Am.  ed.),  107,  *4o;  collateral,     i  Sugden  Pow.  107  (^40); 

X  Chance  25.     But  Cruise    defines  a  108  (*42). 

power  simply  collateral  so  as  to  in-        Wharton  defines  collateral  powers  as 

elude  the  second  and  third  classes.    4  those  which  are  given  to  strangers,  f .  e., 

Greenl.  Cruise  Dig.  184,  *i36.  to  persons  who  have   neither  a  present 

The  last  class  mentioned  by  Sugden  nor  future  estate  or  interest  in  the  land, 

cannot    be    extinguished,     i    Chance  He  says  they  are  also  called  '*simply 

[a6]  [3105];  2  Washb.  Jleal  Prop.  *307;  collateral,"    or  "powers    not   coupled^ 
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8.  General  or  Special— a.  Independent  of  Statutes.— Powers 
are  also  divided  into  general  powers,  whece  the  donee  may  ap- 
point to  whom  he  pleases  ;  and  special  or  particular  powers,  where 
the  appointment  is  restricted  to  specific  objects^  or  among  par- 
ticular objects  only.* 

with  an  interest,"  or  ''powers  not  being  289;  to  like  effect,  Todd  v.  Wortmin, 

interests/'    to    obviate    the    confusion-  45  N.  J.Eq.  723.  See Qutn  v. Skinner,49 

arising    from     the    circumstance    that  Barb.  (N.  Y.)  128;  Reed  v.  Underhill, 

powers  in  gross  have  been   by  many  12  Barb.  (K.  Y.)  113. 

called  powers  collateral.     Whart.  Law  The  existence  of  a  power  given  b/ 

Lexicon;  also  Abbott's  Law  Diet.  will  does  not  prevent  a  limitation  over 

Where  a  life  interest  or  the  estate  is  ,to  the  tieirs  after  a  life  estate,  from  tak- 

given  to  the  person  who  ia  authorized  ing  effect;  but  if  the  power  is  executed, 

to  devise  or  appoint  the  property,  this  it  defeats  the  estate  given  to  the  hein. 

is  a  power  in  gross.    Norris  v.  Thomp-  Ward  v,  Amory,  1  Curt  (U.  S.)  43a 

•on,  19  N.  J.  Eq.  307.  See  Foos  v.  Scarf,  55  Md.  301. 

A  power  which  is  simply  collateral  When  a  mere  power  of  appointment 

cannot    be  conferred  on   a  stranger  to  is  given  to  a  tenant  for  life,  this  gives 

the    consideration,  except    by  a  deed  no  estate  in  the  trust,  if  the  power  is 

which  operates  as  a  transmutation    of  not  executed.      Harrison    v.  Battle,  1 

the  possession.    Taylor  *  v.  Batman,  92  Dev.  &  B.  Eq.  (N.  Car.)  213. 

N.  Car.  601.  Where  a  testatrix,  who  owned  an  a- 

A  power  of  appointment  annexed  to  tate  in  reversion  or  remainder  in  certain 
an  estate  for  life  is  not  abridged  or  land,  subject  to  the  life  estate  of  her 
withdrawn  by  a  subsequent  direction  in  mother,  by  her  will  conferred  upon  her 
the  will,  that,  in  case  the  tenant  for  life,  executor  .''full  power  to  purchase  and 
who  18  the  donee  of  the  power,  shall  sell  any  property  he  may  think  neces- 
marry,  she  and  her  husband  shall  give  sary  and  proper,"  the  executor  was 
bond  and  security  for  the  forthcoming  thereby  authorized  to  sell,  and  vest  in 
and  delivery  of  the  property,  at  the  the  purchaser,  all  the  estate  and  inter- 
termination  of  the  life  estate,  "to  be  dis-  est  of  the  testatrix  in  said  land  at  the 
posed  of  as  before  mentioned," .  there  time  of  her  death,  but  such  conveyance 
being  no  disposition  before  mentioned,  would  not  confer  a  right  of  posses- 
other  than  that  which  the  tenant  for  sion  until  the  termination  of  the  life 
life  was  authorized  to  make  by  exer-  estate.  Hairston  v.  Dobbs,  80  AU. 
cising  the  power.^  Neither   the    mar-  589. 

riage  of  the  tenant  for  life  nor  failure  to  1.  4  Kent's  Comm.  *   318;  2  Washb. 

give  the  bond  and  security  after  mar-  R«al  Prop.  *307. 

riage  operate    to  curtail    the    power.  Syracuse  Sav.   Bank  v.  Porter,  36 

New  V.  Potts,  55  Ga.  420.  Hun  (N.  Y.)  168. 

An  estate  in  fee  may  be  given  to  one  Bouvier  states  the  distinction  as  fol- 

in  remainder  and  to  the  same  person  a  lows :     A  general  power   of  appoint- 

power  to  appoint  during  the  particular  ment  is  a  power  to  appoint  any  person 

estate.    Shearman  v.  Hicks,  14  Gratt  the    donee '  thinks     proper,     ^his    is 

(Va.)  96.    See  also    Crooke  v.  Kings  a  species  of  ownership.     A  particular 

Co.,  97  N.  Y.  421.  limited  or  qualified   power  of  appoint- 

A  devise  to  a  widow  for  life  with  a  ment  is  where  the  donee  is   limited  in 

remainder  to  her  children,  with  power  the  objects  of  his  appointm^t — where 

to  dispose  by  will  of  the  land  devised  to  he  can  appoint  only  among  certain  per* 

her  children  and  their  survivors,  in  such  sons,  or  certain  classes   of  persons.    3 

shares  and  in  trust  or  otherwise  as  she  Bouv.   Inst.    1922.      See  also  4  Kent's 

may  see  fit,  creates  a   power  in  gross.  Comm.  *  328. 

Thoringtpn    v.  Thorington     (Ala.),  i  A  general  power  of  appointment  is 

So.  Rep.  716.  not  strictly  an  ownership  until  the  do- 

A  power  may  be  given  to  executors  nee  exercises  the  power  in  his  own  ft- 

to  sell  land  which  by  another  clause  of  vor,  especially  if  in  default  of  the  ex- 

the  will    is    devised   absolutely.    The  ercise   there    is  a  limitation  over.     3 

title  vests  in  the  devisee  subject  to  the  Bouv.  Inst.  1922.     See  infra^  this  title, 

execution  of  the  power*  Principles  Applicable    tQ   Pg^eri  in 

Crittenden   v»   Fairchild,  41   N.  Y.  General, 
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b.  Under  Statutory  Provisions.— Under  the  statute  of  New 

York  a  power  is  general  which  authorizes  the  alienation  in  fee  by 
means  of  a  conveyance,  will,  or  charge  of  the  lands  embraced  in  the 
power  to  any  alienee  whatever.  It  is  special  where  the  persons 
or  class  of  persons  to  whom  the  disposition  of  the  lands  under 
the  power  is  to  be  made  are  designated  ;  or  where  the  power 
authorizes  the  alienation  by  means  of  a  conveyance,  will,  or  charge 
of  a  particular  estate  or  interest  less  than  a  fee.* 

8.  Naked  or  Coupled  With  an  Interest. — Where  the  right  or 
authority  to  do  the  act  is  connected  with  or  flows  from  an  interest 
in  the  subject  on  which  the  power  is  to  be  exercised,  the  power  is 
said  to  be  coupled  with  an  interest ;  but  where  it  is  disconnected 
from  any  interest  of  the  donee  in  the  subject-matter,  it  is  a  naked 
power.* 

1.  4  New    Tork  ^Rev.  Stat.  ^$  77-8  tucky  statute,  is  a  power  which   is  spe- 

(Banks*  ed.)t  P*  ^44^1  ( 1883)  p.  21^;  Bar-  cifically  expressed,  or  is  clearly  and  un- 

ber  I*.  Cary,  11    N.  Y.  3Q7,  Jennings  v.  equivocally  manifested,  of  disposing  by 

Conboy,  73  N.  Y.  330;  Delaney  V.  Mc-  will  of  some    particular    estate.    The 

Cormack,  88   N.   Y.  174;    Coleman  v,  following  words  in   a  conveyance  by 

Beach,  97  N.Y.  545;Kinnier  v,  Rogers,  husband  and  wife  to  a   trustee  for  the 

43    N.  Y.   534;  Russell  V.  Russell,  36  use  of  the  wife,  do  not  confer  a  special 

N.  Y.  583;  Hetzel  v.  Barber,  69  N.  Y.  power:  "To  use,  sell  or  exchange,  or  to 

7;  Farrar  v,  McCue,  89  N.  Y.  139;  Fish  re-invest  or  otherwise  dispose  of,  the 

V.  Coster,  38  Hun  (N.  Y.)   66;  Bailey  whole  or  anj*  part  of  such  property  and 

X'.  Bailey,  38   Hun   (N.  Y.)  610;  Leon-  effects,  and  the  proceeds  thereof  in  any 

ard  V.  American   Bapt.  H.   M.  Soc.,  35  manner  she  may  see  proper."     Haris  v, 

Hun  (N.  Y.)  293;   Syracuse  Sav.  Bank  Harbeson,  9  Bush  (Ky.)  397. 

V.  Porter,  36    Hun  (N.  Y.)   170; /n  re  %.  Washb.  Real   Prop.*3i6;  3  Bouv. 

Piffard,  43   Hun  (N.Y.)  37;   Fellows  Inst.  335,   1937;     Hunt  v,   Rousman- 

v.  Heermans,  4    Lans.   (N.   Y.)    338;  iere,    3    Mason    (U.    S.)    344;   on  ap- 

American  Bible  Soc.  T".  Stark,  45  How.  peal,   8  Wheat.    (U.     S.)     174;    Fon- 

Pr.  (N.  Y.)  166;    Seldenf.  Vermilyea,  tain  v.    Ravenel,     17     How.    (U.    S.) 


I  Barb.  (N.  Y.)  62;  Smith  v.  Gage,  41     369;  Bloomer  v.  Waldson,  3  HiU  (N. 

)  69;  Jackson  IX.   Edwards,     Y.)76i; 
22  Wend.  (N.  Y.)  508.  (N.  Y.)^  305;    De  Forest    v.    Bates,    i 


Barb.  (N.  Y.)  69;  Jackson  lA.   Edwards,     Y.)76i;  Knapp  v.  Alvord,    lo    Paige 


A  power  to  be  executed  absolutely  gdw    Ch.   (N.    Y.)    394;    Osgood    v. 

for  the  donee's  own  benefit,  at   his  own  Franklin,  2   Johns.    Ch.    (N.   Y.)    i; 

will,  and  not  for  the  benefit  of  any  other  P^*"';"^,  J-''  -Dorland,  2  Barb.   (N.  Y.) 

person  whatever,  h    a  general  power.  ^Sj  Meakings    v,    Cromwell,  2    Sandf. 

Crooke    V.  Kings   Co.,  97   N.  Y.  421;  (^-T')   5";    Chamberlain   v.  Tavlor, 

Freeborn  r.  Wagner,  49  Barb.  (N.  Y.)  \^S  N.  Y.  185;  Clark   v.   Horuthal,  47 

^.                         •»         ^  Miss.    434;    Wilburn    v.    Spofford,    4 

'    "These  definitions  were  established  f"^^eJ  rT^nn^i.^P^^^^^^ 

and  well   understood    long  before  they  ^  Ala%;  Stewart^'t;.  Stokes,  33  Ala! 

were  substantially  adopted  by  our  re-  Thompson  v.  GaiUard,  3  Rich.  (S. 

vised  «;?tutes."      Talmage  t;.  Sill,   3i  ^^0  418:  ftaskell  r.  House,3Brev.  (S. 

uarD.  (iN.  Y.)  52.  ^^^^  2^2 .  jj^  ^,     Lanius,   3  Ind.  441; 

In    a   case  decided  by    the   superior  Jameson  v.  Smith,  4  Bibb  (Ky.)  307; 

court  of  the  city  of  New  York,  it  is  said  Den  v.  Snowhill,  23  N.  J.  L.  447;  Den 

that   an  instrument  did   not  confer   a  y^  Young,  23  N.  J.  L.    478;    Guyer  v. 

power  within   the  meaning  of  these  Maynard,  6Gill  &  J.  (Md.)42o;  Dexter 

sections,  because  "no  absolute  power  of  v.  Sullivan,  34  N.   H.  478;   Rankin  v, 

disposition    was    given."      Ludlow    v.  Rankin,  36  111.  293;   87   Am.  Dec.  203; 

Van  Ness.  8  Bosw.  (N.  Y.)  193.  Shelton  v.  Horner,  5  Met.  (Mass.)  ^62; 

A  special    power    to    dispose  of  by  Williams  v.  Veach,  17  Ohio  171;  Allen 

will  within  the  meaning  of  the  Ken-  v.  Davis,  13  Ark.  28.     See    Huston  ?*. 

887 


GiMriteitta.  POWERS.       Valnd  or  Ooaplsd  Withlntrat 

Cantril,  ii  Leigh  (Va.)  136;  Landis  t^.  before  the  execution  of  the  power  in 

Burk,  41  N.J.  £q.  664.  the  lifetime  of  the  partj-.   .   .  .  I  do 

The  interest  must  M  an   interest  in  not  understand  the  terms  "a  pover 

the  thing  itself,   not  in   the  exercise  of  coupled  with  an  interest "  ezacUy  in 

the  power.     Hunt    v.  Rousmaniere,  2  the  same  broad  sense  as  thejr  seem  to 

Mason  (U.  S.)  244;  8  Wheat.   (U.S.)  be  understood  in  the  argument  at  the 

204;  Frink  v^  Roe,  70  Cat.  296;  Mans-  bar.    The  case  of  Bergen  v.  Bennett, 

field  V.  Mansfield,  6   Conn.   562;  Hart-  i  Cai.  Gas.  (N.  Y.)  i,  cited  at  the  bar 

ley's  Appeal,  53  Pa.  St.  212;  Wilson  v,  is  certainly  good  law,  and  it  will  illus- 

Troup,  2  Cow.  (N.   Y.)  2^6;  Bergen  v,  trate  the  distinction    between  naked 

Bennett,  i  Cai.  C as.  (N.  Y .)  15;  Coney  powers  and  powers  coupled  with  an 

V.  Saunders,  28  Ga.  511;   Daugherty  v.  interest    There  the  party  mortgaged 

Moon,  59  Tex.    597.     See    Hawley  v.  an  estate  as  collateral  security,  and 

Smith,  45  Ind.  183.    The  interest  need  gave  authority  to  the  grantee  to  sell 

not  be  a  present  one;  it  may  be  one  to  the  estate  absolutely.    And  the  court 

arise  in  the  future.    2  Bouv.  Inst.  1927.  held   that  this   was   a  power  coupled 

It  is  not  necessary  that  it  should  be  a  with  an  interest,  and  that  the  grantee 

beneficial  interest.     2   Bouv.  Inst.  1927.  might  well    sell    tlie  estate  notwith- 

The  use  of  the  word  ^^irrevocable"  standing    the  death    of    the  grantor. 

is  not  of  itself  evidence  that  the  power  But  if  he  did  sell,  in  whose  name  was 

is  coupled  with  ap  interest.^    As  is  said  the  deed  to  be  made?     Plainly,  not  in 

by  Mr.  Justice   Story,  and' quoted   in  the  name  of  the  grantor,  for  he  was 

MacGregor  v.  Gardiner,  14  Iowa  340 :  dead ;  but  in  the  name  of  the  grantee, 

'*  The  general  rule  is  that  the   princi-  as  his  own  act,  in  virtue  of  his  power, 

pal  may  revoke  the  authority  of  his  and  as  having  an  interest  in  the  estate 

agent    at    his    pleasure.      But     this  conveyed.     But  suppose,  instead  of  a 

is    open   to   some   exceptions,  which,  mortgage  of  the  estate,  there  had  been 

however,  are  entirely  consistent  with  a  mere  power  of  attorney  authorizing 

the   reason   upon  which  the  general  the  party  to  sell  the  land,  and  apply 

rule    is  founded.    One    exception    is  the  proceeds   to  the  payment  of  the 

when  the  principal  has  expressly  stip-  debt,  for  which  such  power  was  given 

ulated  that  the  authority   shall  be  ir-  as    collateral     security.      There  the 

revocable  and  the  agent  has  an'  inter-  power  would  not  be  coupled  with  an/ 

est  in    its    execution.    Both  of  these  estate   in    the    land,  but  would  be  a 

circumstances     must     concur.      For,  mere  naked  power  to  sell,  and  could 

although  in  its  terms  an  authority  may  not  be  executed  after  the  death  of  the 

be  expressly  declared  to  be  irrevocable,  grantor    of    the   power.    There  is  a 

yet  if  the  agent  has  no  interest  in   its  difiPerence  between  a  power  coupled 

execution,  and  there  is  no  valid   con-  with  an  interest  in  the  property  itsell, 

sideration  for  it,  it  is  treated  as  a  mere  and  a  mere  interest  or  benefit  in  the 

nude  fact  and  is  deemed  in  law  to  be  execution    of    a   power.      If  a   man 

revocable  upon  the  general  principle  authorizes  one  as  his  attorney  to  sell 

that  he  alone  who  has   an   interest  in  his  ship  and  apply  the  proceeds  to  the 

the  execution  of  an  act  is  also  entitled  payment  of  a  debt  due  to  him,  the 

to  control  it."     Story  on    Agency,  J  latter  may  have  an  interest  that  the 

476.    To  same  efiTect,     Frink  v.   Roe,  power  should  be  executed ;   but  the 

70  Cai.  296.  power  is  not  coupled  with  any  interest 

In  Hunt  r.  Rousmaniere,  2  Mason  in  the  thing  conveyed.     It  would  be 

(U.S.)  250;  the  court  by  Mr.  Justice  otherwise  in  case  of  a  conditional  as* 

Story,  6 n  this  question  of  what  con-  signment  of  the  ship  to  one  as  collat- 

stitutes    a    power     coupled    with    an  eral  security  with  a  power  to  make  an 

interest  said  :    "  But  it  is  said  that  this  absolute  sale.    Mr.  Justice  Kent  lajs 

was  a  power  coupled  with  an  interest  down   the    distinction   in   very  exact 

because  upon  the  face  of  the  instru-  terms  in  the  case  of  Bergen  v.  Bennett, 

ments  the  power  is  said  to  be  given  as  i  Cai.  Cas.  (N.  Y.)  1    .   .    .   A  power, 

collateral  security  for  payment  of  the  too,  may  be  a  naked  power,  and  yet 

notes.    The    power    may    well    be  a  may  be    executed,    nay,    by  its  ▼err 

naked    power,    and    yet  be   given  as  terms  must  be  executecf,  after  the  death 

collateral  security.     It  is  true,  in  such  of    the    party    creating  it.    A  p<>^' 

a  case,  it  may  not  be  effectual  if  the  given*  by  a  testator  in  his  will  to  his 

party  die.     out  the  same  thing  may  executors  to  sell  his  estate  for  payni^^^ 

happen  if  the  property  passes   to  a  of  debts  is  a  naked  power ;  and  it  cao 

bona    fide    purchaser    without  notice  only  be  executed  after  the  death  <^  the 
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testator ;  and  such  execution  will  then  vrith  whose  labor  she  supported  her- 

be  good,  because  the  act  may  be  done  self  and  children  from  the  remaining 

in  the  name  of  the  executors,  and  not  half  of  the  land.     After  her  death  her 

as  the  act  of  the  testator.  But  a  devise  children     brought     suit    against    C's 

of  the  land  itself   to  the  executors  to  grantee  for  the  land  sold.    Held^  that, 

sell   for  a  like    purpose    is  a  power  whether  B  could  sell  under  the  joint 

coupled    with    an    interest,   for  they  power  to  herself  and  A  depends  upon 

have  an  interest  or  title  in  the   land  whether  ^e  had  any  interest  in  the 

itself."    See  same  case  on  appeal,  8  ,land  after  A's  death,  with  which  the 

Wheat  (U.  S.)   174.    To  same  effect,  power  was  coupled,  and  it  must  be 

Hawlej  V,  Smith,  45  Ind.  183.  concluded  that  she  had  such  an  inter- 

A  power  given  the  mortgagee  to  sell  est,  whether  or  not  the  common  law  as 

in  case  of  default  is  a  power  coupled  to  estates  in  entirety  prevails  in  Georgia, 

with  an  interest.    Wilson  v,  Troup,  3  and  that  the  sale  was  valid.     Parrott 

Cow.   (N.   Y^,)  195;  14  Am.  Dec.  458.  v,  Edmondson,  64  Ga.  33a. 

And  may  be  executed  after  the  mort-  Where  land  is  devised  to  a  woman 

fagor's  death.     Varnum    v.   Meserve,  to  hold  in  trust  during  the  life  of  her 

Allen   (Mass.)  158;    Bergh   v.  Ben-  husband,  and  upon  his  decease  to  con- 

nett,  I  Cai.  Cas.  (N.  Y.)  i.  vey  the  land  to  his  heirs,  the  will  pro- 

But  the  law  in  Georgia  is  otherwise,  viding  that,  if  he  should  request  a  con- 

Lockett  t;.  Hill,  i  WmkI  (U.  S.)   ^52;  veyance  to   himself  or  his  appointee, 

as  also  in  Texas;  Robertson  v.  I'aul,  16  she    should   convey  accordingly,  the 

Tex.    472;  Buchanan    v.  Munroe,    22  husband  takes  no  estate,  but  merely  a 

'^cx*  537-  naked  power  of  appointment.    Gilman 

So  a  power  to  sell  and  convey  con-  v.  Bell,  99  111.  144. 
tained  in  a  mortgage  for  life  is  a  power  A  verbal  authority  given  to  the  pur- 
coupled  with  an  interest,  and  is  good  chaser  of  land  to  fill  in  the  grantee's 
and  effectual  to  pass  the  fee.  2  Washb.  name  in  a  deed,  otherwise  complete. 
Real  Prop.  ^324.  confers  a  power  coupled  with  an  in- 
See  Sedgwick  v,  Laflin,  10  Allen  terest,  and  is  not  revoked  by  his  sub- 
(Mass.)  430;  MacGregor  v,  Gardner,  sequent  sale  to  another,  without  hav- 
14  Iowa  326.  inp^  supplied  the  omission.  Thread- 
Where  a  mortgage,  eiven  by  one  to  gin  v.  Butler,  60  Tex.  599. 
secure  the  debt  of  another  provides  that  A  naked  power  does  not  survive.  2 
the  holder  of  the  note  may  extend  the  Bouv.  Inst.  1927.  See  also  cases^just 
time  of  payment  on  the  maker's  exe-  cited.  See  also  infra^  this  title,  Bx- 
cuting  coupons  for  interest  to  accrue  ecution  of  Pawers^^By  Survivor  of 
during  such  extension,  the  power    to  Donees, 

make  such  extension  is  coupled  with  an  A  power  may  be  a  naked  power  and 

interest,    and    is  not  revoked   by   the  yet    executed    after    the    death  of  the 

death  of  the  mortgagor.     Benneson  v.  party  creating  it.     Hunt  v.  Rousma- 

Savage,  130  111.  352.  niere,  2  Mason  (U.  S.)  244. 

An  agent  to  sell  real  property  ,  And  if  the  power  is  coupled  with  an 
has  not  a  power  coupled  with  an  interest  it  may  be  executed  notwith- 
interest,  unless  the  instrument  contain-  standing  the  lunacy  of  the  dono^.  Ber- 
ing-the  power  gives  him  such  an  inter-  ry  v.  Skinner,  30  Md.  567. 
eat  or  estate  in  the  land  as  will  entitle  A  contractor  borrowed  from  plaintiff, 
him  to  execute  the  power  in  his  own  his  foreman  on  the  work,  various  sums 
name.  Frink  v.  Roe,  70  Cal.  296.  of  money  to  enable  him  to  carry  on  the 
A  parcel  of  land  was  devised  to  A  contract.  Afterwards  he  executed  to 
and  his  wife  B  for  life,  with  the  right  plaintiff  an  assignment  of  all  moneys 
to  sell  should  they  deem  proper,  and  due,  or  to  become  due,  "for  any  work 
to  invest  the  proceeds  in  other  prop-  I  may  perform,"  the  assignment  "to 
«rty,  and  at  their  death  the  land  or  its  remain  good  and  in  full  force  until  all 
proceeds  to  be  divided  equally  be-  notes  due,  or  which  are  to  become  due, 
tween  certain  of  their  children,  and  .  .  .  from  me  are  paid."  Later 
such  others  as  might  be  bom.  A  and  he  gave  plaintiff  a  power  of  attorney 
B  were  equally  related  to  the  testator,  reciting  that  '^whereas  I  am  now  de- 
and  were  his  principal  and  residuary  sirous  that  all  moneys  that  have  be- 
legatees.  A  was  appointed  executor  come  or  may  become  due  to  me  by 
and  died.  B  afterwards  conveyed  for  reason  of  my  performance  of  said  con- 
▼alue  one  half  of  the  land  to  a  son,  C,  tract  shall  be  paid"  to  plaintiff,  which 
and  with  the  proceeds  bought  a  slave,  power  authorized  him  to  collect  such 
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moneys.    These  instruments  were  de*  Upon    demand    for    repayment,   the 

posited  with  the  other  parties  to  the  etiardian    of    the     children    of   the 

contract.    The  contractor  died,  and  the  intestate,  at  whose  request  he  made  the 

work  was  finished  by  his  administrator,  advances,  gave  hima  power  of  attornej 

Plaintiff   was    held    to    have  such  an  to  cc^lect  the  rents  to  satisfy  his  claim, 

interest  in  the  moneys  due  on  the  com-  the  consideration  being  sta'ted  in  the 

pletionofthe  contract  as  to  prevent  a  instrument  creating  the  power.    Hthiy 

revocation  of  the  power  by  the  con-  that  this  power  could  not  be  revoked, 

tractor's  death,  and  to  be  entitled,  as  and  A  was  entitled  to  collect  the  rents 

against  the  administrator,  to  a  warrant  until   he  was  reimbursed.     James  v. 

therefor.    Norton    v.    Wfaiteiiead,    ^  JJuie,  33  N.  J.  £q.  3a 

Cal.  263.  Where  one  borrows  money  of  a  bank 

'A  person  who  was  indebted,  upon  on  certain  notes,  and  agrees  to  deposit 

going  abroad,  put  an  agent  in  posses-  money  from  time  to  time  to  pay  them, 

sion  of  his  stock  in  trade,  and  gave  him  and  authorizes  the  bank  to  apply  his 

^  written  power  to  sell,  etc.,  any  part  of  deposits  to  the  discharge  of  the  notes 

the  goods,  notes,  etc.,  and  apply  them  before  maturity,  if  it  so  desires,  the 

to  the  payment  of  the  debts,  and  to  Ihe  authority  thus  given  is  a  naked  power, 

security  or  payment  of  anv  notes  for  not  coupled   with  an   interest,  which 

which  such   agent  might    become   re-  ceases  at  the  depositor's  death,  and  the 

sponsible  on  his  account.    The  notes  bank  has  no  authority,  after  notice  of 

of  the  principal   were    afterwards    re-  his  death,  to  make  such  an  application 

newed,  by  filling  up  blank  signatures  of  moneys  then  standing  to  his  credit 

left  by  the  principal  for  that  purpose,  Gardner  r.  First  Nat.   Bank    (Mont. 

'  which  were  indorsed  by  the  agent,  and  1890),  35  Pac.  Rep.  29. 

afterwards   paid   by   him,   after    being  A  devise  of  land  to  executors  to  sell 

protested.    Held^  thai    the    power    of  passes  an  interest :  a  devise  that  execu* 

sale  given  to  the  agent  ^as  a  power  tors  shall  sell,   or  that  lands  shall  he 

coupled   with  an  interest;  and  that  he  sold  by  executors  gives  but  a  power. 

had   power  to  sell   and  retain  for  the  Compton    v,  McMahan,  19  M.  A. 

amount   thus  paid    by    him,    notwith-  494;4Kenfs   Comm.   *33o;  4  Greenl. 

standing    the    death   of  the  principal.  Cruise  Dig.  *i33;  Wooldridget;.  Wat- 

Knapp  V,  Alvord,  10  Paige  (N.  Y.)  205.  kins,  3  Bibb  ( Ky.)  •  349 ;  Taylor  r.  Gal- 

Where,  of  two  partners  in  raising  a  loway,  i  Ohio    232;    Mandlebaum  f. 

crop^of  corn,  one  empowers  the  other  McDonell,  29  Mich.  78 ;  18  Am.  Rep* 

to  sell  his  interest  in  it,  and  out  of  the  61 ;  Clark  v.    Hornthal,  47  Miss.  434» 

proceeds    pay    certain    expenses,    and  3eadle  t;.  Beadle,  2  McCrary  (U.S.) 

also  to  pay  himself  a  debt  due  to  hhn  586. 

from  the  former,  it  is  a  power  coupled  This  distinction    is    first   made  in 

¥rith  an  interest,  and  cannot  be  revoked.  Coke ;      Littleton     (§  16).    But    its 

Allen  V.  Davis,  13  Ark.  28.  soundness  is  doubted  by  Sugden.   t 

A  debtor  made  to  his  creditors  an  Sugden  Pow.  (i6th  ed.)  128;  also  J 
instrument  in  the  form  of  a  warranty  Burr.  1031.  See  Bartlett  v,  Suther- 
deed,  with  a  stipulation  that  the  con-  land,  24  Miss.  395. 
veyance  was  intended  to  operate  as  Where  the  power  of  sale  is  given  to 
provided  by  an  act  of  the  general  as-  executors,  but  the  title  is  not  devised, 
sembly  of  Georgia^  entitled  "An  act  to  the  legal  estate  vests  in  the  heir- 
provide  for  sales  of  property  to  secure  Downing  i\  Marshall,  23  N.  Y- -3^» 
loans  and  other  debts"  [Acts  1871-72,  Haskell  f.  House,  3  Brev.  (S.  Car.) 
pp.  44,  45].    It  then  recited  the  indebt-  242. 

edness   to  be  secured,  and  authorized  Property    was     devised  to  certain 

the  creditor  to  sell  the  property  if  the  persons  "share  and   share  alike,"  «"° 

debt  were  not  paid  at  maturity,    "^eld  the    will  contained  the  further  pr^ 

that,  under  the  above  recitecf  act,  the  vision  *4n  case  the  property  cannot  b*j 

instrument  passed  title  to  the  creditors;  satisfactorily    divided,    I    order  a"^^ 

and  their  power  of  sale,  being  coupled  hereby  authorize  my   executors  to  sc. 

with  an  interest,  was  not  revoked  by  the    same,  and  divide  the  proceed?. 

grantor's  death.    Roland  r.  Coleman,  etc.    Held^  the  executors    took  a  mere 

76  Ga.  652,  naked  power  of  sale,  which  ***f*^i 

A  advanced  moneys  to  pay  off  the  totally  extinguished  upon  the  devi»«f 

debts  of  an   intestate   and   prevent  a  electing    to    take     without    a   •*  ' 

forced  sale  of  his  real  estate,  etc.,  pay  Chasy  r.  Gowdry,  43  N.  J.  Eq.  95'  ^^ 

interest  on  a  mortgage,  and  for  repairs.  A    power    given   by    a  will  to  » 
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executor  to  sell,  according  to  the  best  signed  nor  executed  bjr  a  majoritjof  the 

of    his   judgment,  any  of  the  estate  executors.     Shelton  v.  Homer,  5  Met. 

when,  and  on  such  terms,  as    he  shall  (Mass.)  462. 

deem  expecUent,  and   to  reinvest  the  A  direction  to  executors  to  sell  and 

proceeds  or  pay  debts  with  them,  con-  dispose  of  land,  and  divide   it  equally 

fers  a  mere  naked  power  to  sell.    The  between  A  and  B  is   a  naked   power, 

executor  cannot,  therefore,  on  selling  And  though  A  and  B  are  named  as  ex- 

one  tract  of  the  land,  grant  a   right  ecutors,  a  partition  of  the  land  between 

to    carry  a    drain    through    another  themselves  is  not  a  valid  execution  of 

tract.    Atwater  r.  Perkins,  51   Conn,  the  power.     Derr  v.  Young,*  23  N.  J. 

188.  L.  478. 

A   testator  devised  lands  and  made  Where  there  is  a  mere  naked  power 

certain   bequests   to  his  wife,  and  then  the  act  is  void,  if  the  power  is  exceeded;* 

directed  his  executor  to  sell  the  balance  but  if  the  power  is  coupled  with  an  in- 

of  his  property  as  soon  after  his  death  terest,  the  act  is  good  for  so  much  as  is 

as  the  executor  should  deem  expedient,  within  the  power,  and  void   as   to  the 

and  divide  the    proceeds  between  his  rest  only.    2  Bouv.  Inst.  335. 

wife  and  children.      Held  to  he  simply  In  Fontain  v.  Ravenel,  17  How.  (U. 

a  direction  to  the  executor  to  sell  prop-  S.)  369,  power  was  given  the  executor 

erty  not  specifically  devised,  and  not  a  after  the  death  of  the  wife  to  apply  the 

devise  to  him   with  directions  to   sell,  residue  of  the  estate  to   the  benefit    of 

and   did  not  intercept   the   descent  to  such  charitable  institutions  as  he  should 

the  heirs.      Mitchell  v.  Spence,  62  Ala.  deem  best.    The  wife  survived  the  ex- 

450.  ecutor,  and  it  was  held  that  the  latter 

Where  the  testator  devised   his  real  took  a  mere   naked   power,  to  be   exe- 

estate  to  his  nephew,  and  directed  his  cuted  on  conditions    that    never  hap- 

executors  to  sell    such  parts  as   they  pened,  and  therefore  became  void, 

might   think   pro(>er  and  necessary  for  There  is  a  class  of  cases  which  clearly 

the  payment  of  debts  and  legacies,  the  show  that  where  the  terms  made  use  of 

executon  took  only  a  naked   power  to  in  creating  the  power,  detached  from 

sell,  and  until  the  exercise  of  that  pow-  the  other  parts  of  the  will,  confer  merely 

er  the  estate  passed  in  fee-simple  to  the  a  naked  power  to  sell,  3'et  if  the  other 

devisee,  who  only  was  authorized  to  re-  provisions  of  the  will  evince  a  design  in 

ceive  the  rents  and  profits.      Therefore  the  testator  that  at  all  events  the  lands 

an  order  of  the  court  of  chancery  ap-  are  to  be  sold   in   order  to  satisfv  the 

pointing  one  of  the  executors  a  trustee  whole  intent  of  the   will,  then   this  is 

to  sell  the  real  estate  to  pay  debts  and  not  a  mere    naked    power,    but     one 

legacies  founded  upon  an   allegation  of  coupled  with  other  trusts  and  duties, 

the  insufficiency  of  the  personal   assets,  Franklin  t^.  Osgood,  14  Johns.  (N.  Y.) 

without  any  reference  to  fents  and  prof-  554;    Peter    v,    Beverly,    10    Pet.   (U. 

its,  did  not   affect  the  devisee^s    right  S.)    532;    Mastin   v,   Barnard,  33   Ga. 

thereto,  nor  the   accountability  of  the  520. 

executor  so  appointed  for  such  rents  Where  the  testator   conferred  power 

and  profits  if  received  by  him.  Guyer  t^.  upon  his    executors    in    the  following 

Maynard,  6Gill  &  J.  (Md.)  420.   '  words:     **Giving  them   full  and   com- 

A  devised  and  bequeathed  to  his  plete  power,  as  I  myself  possess,  after 
wife  one-half  of  all  his  real  and  person-  my  decease,  to  dispose  of  all  my 
al  estate,  and  the  other  half  to  his  estate,  real,  personal  and  mixed,  in  the 
brothers  and  sisters,  specifying  the  por-  way  and  manner  which  they  may  think 
tionofeach.  He  authorized  and  em-  best  calculated  to  carry  into  effect  all 
powered  his  executor  to  sell  the  real  the  purposes  specified  in  this  my  last  will 
estate  if  it  should  be  "necessary  for  the  and  testament,  except  that  no  part  of 
purpose  of  distributing"  it  among  the  my  estate  shall  be  sold  at  public  sale." 
devisees  and  legatees.  Heid  that  this  this  conferred  a  power  coupled  with  an 
conferred  only  a  naked  power  of  sale  interest,  and  would  be  so  construed,  if 
to  be  exercised  only  for  the  purpose  of  the  other  parts  of  the  will  seemed  to  re- 
making distribution  among  the  devisees,  quire  it,  in  order  to  carry  out  the  inten- 
if  that  should  be  necessary.  Hoyt  v.  tion  of  the  testator.  Williams  v»  Veach, 
Day,  32  Ohio  St.  loi.  17  Ohio  171. 

Where  executors  were  authorized  at  This  subject  is  more  fully  discussed, 

their  discretion  to   sell  any  lands  not  and   numerous  cases  are  cited   infra^ 

specifically  devised,  such  a  'power  is  a  this  title.  Execution    of  Powers — By 

naked  power,  and  can  neither  be  as-  Survivor  of  Donees, 

891 


ClMriflmtlCT  POWERS.  PVfPM  Ooai^  with  TrwU 


4.  Fowen  Coupled  With  a  Tnut — a.  Defined. — Powers  are  also 
distributed  into  mere  powers  and  powers  coupled  with  a  trusty  or 
which  imply  a  trust.* 

1.  X  Perry  on  Trusts,  348;  Rapalgi  &  satisfaction  of  a  debt  due  from  the  tes- 

Lawr.     Law      Diet.;     Blanchard     v,  tator.    The  power  must  be  executed  bf 

Blanchard,  6  Thomp.  &  C.  (N.  Y.)  551 ;  a  *'sale,*'  in  the  discretion  of  the  execu- 

4  Hun  (N.  Y.)  287.  trix,  and  not  by  a  conveyance.    Russell 

This  subject  is  discussed,  infra^   this  v,  Russell,  36  N.  Y.  581. 

title.  Execution  of  Powers — Kxecution^  A  residuary  bequest  to  executors,  to 

Discretionary  or  Imperative,  be  devoted  and  given  bj  them  to  such 

In     New    Torky    where    an    estate  institutions  or  uses  as  they   in    their 

vested  in   trustees  by  a  will  has  termi-  best  judgment  may  consider  the  most 

nated,  and  there  remain  unexecuted  valid  compatible    with    the  views  and  in* 

powers  in  trust,  which  would  not  of  structions  which  I  have  given  them, 

themselves   have  authorized  the  crea-  creates  a  trust    in    the   executors  to 

tion  of  a  trust  estate  under  the  Revised  carry  out  the  designs  of  the  testator,  so 

Statutes,  they  may  still  be  executed  by  far  as  they  had  been  confided  to  them, 

the  trustees  as  powers  in  thist  Hawley  and  does  not  vest  them  with  the  abso- 

V.  Tames,  5  Paige  (N.  Y.)  318.  lute  and  unlimited    power  of  disposi- 

where  a  will  devises  land  to  several  tion  of  the  property  in  their  own  dis- 

persons  in  trust  for  a  child  during  its  cretion.     McCurdy's  Appeal,   124  Pa. 

^natural  life,  and,  af\er  its  death,  still  In  St  99. 

trust  for  other  beneficiaries,  and  con-  In  Michigan  a  testator  gave  his  son, 

fers  no  power  of  sale,  any  contract  of  a  minor,    $3,000,   when  he  should  at- 

sale  by  one  of  the  trustees  is  void,  and  tain  the  age  of  twenty-one,  and  1 1,000 

any  deed  or  mortgage  executed  in  pur-  annually     thereafter,     until    he  were 

suance  of  such  sale  is  inoperative.     La-  twenty-five  years  old,  when  he  was  to 

hens  V.  Dupasseur,   56  Barb.   (N.   Y.)  have  |io,ooo  more,  if  in  the  opinion  of 

366.  the  executors  named,  he  had  used  the 

Where  the  testator  directed  that  the  amounts  received  in  a  judicious,  fm- 
entire  estate  should  be  appraised  and  gal  manner ;  and  at  the  age  of  thirty- 
divided  by  his  executors  into  two  five  years,  or  sooner,  if  the  executors 
equal  shares,  etc.,  he  thereby  created  a  thought  best,  and  on  the  same  condi- 
power  coupled  with  a  trust.  Smith  v,  tions,  he  was  to  receive  the  possession 
Winn,  27  S.  Car.  591.  To  the  same  of  the  balance  of  the  estate  not  othei^ 
effect,  Delafield  v.  White,  19  Abb.  N.  wise  disposed  of  under  the  will ;  but  if 
Cas.  (N.  Y.)  104.  at  twenty -one,  and  after  the  receipt  of 

The  words  "the  personal  property  the  |io,ooo,  the  son  had  wasted  what 
and  the  use  of  said  farm  to  be  under  he  then  had  received,  and  if  in  the 
the  exclusive  control  and  management  opinion  of  the  executors  he  would 
of  my  wife,"  occurring  in  a  will,  are  continue  to  do  so,  he  then  was  to  re- 
sufficient  to  create  a  valid  power  in  ceive  but  the  |i,ooo  annually,  and  the 
trust.  Blanchard  v,  Blanchard,  6  estate,  subject  to  the  other  pro- 
Thomp.  &  C.  (N.  Y.)  551;  4  Hun  visions  of  the  will,  was  to  eo  to  the 
(N.  Y.)  287.                                               .  legal  issue  of    the  soiT,  and  if  he  died 

A  will  directing  the  executor  to  keep  without  issue,  to  testator's  legal  heirs, 

the  estate  together  for  ten  years,  to  cul-  It  was  held  that  the  executors  did  not 

tivate  the  land  with  slave  labor,  and  take  the  estate  in   trust,   but    only  as 

then  to  sell  the  property  not  specifically  executors,    with      certain     additional 

bequeathed,  and  to  divide  the  proceeds  powers,  under  which,  in  certain  con- 

among  various  legatees,  does  not  ere-  tingencies,  the  estate  might  be  made 

a;p  the  executor  a  trustee.     Foxworth  to  pass  from  the  son  to  others  after  the 

v.  White,  73  Ala.  324.  son  had  arrived  at  the  age  of  thirty- 

Where  an  executrix  was  empowered  five    years.     Perrin    v,     Lepper,    73 

by  the  will  to  sell  real  estate,  as  she  Mich.  454. 

should  deem  most  expedient,  and  for  A  bv  her  will  devised  property  to 
the  best  interest  of  all  the  legatees,  she  C.  She  conveyed  the  same  property 
took  a  general  power  in  trust  in  which  to  B,  to  convey  to  A's  grandchildren 
she  had  no  interest;  and  this  power  in  case  C  should  fail  to  provide  for 
was  not  well  executed  by  a  conveyance  them,  the  conveyance  to  B  to  be  re- 
ef real  estate  to  one  of  the  legatees  in  corded   and  published  only   in  that 
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b.  Precatory  Words. — Where  powers  are  given  to  persons, 
accompanied  with  such  words  of  recommendation  or  request,  in 
favor  of  certain  objects  as  to  render  them  powers  in  the  nature 
of  trusts,  the  failure  of  the  donees  to  exercise  such  powers  can- 
not prejudice  the  objects  thereof,  since  courts  will  enforce  the 
trusts.* 

event    It  was  held  that  this  was    a  efit  of  the  recommendation  or  wish 

valid  power  in  trust,  not  revoked  by  be  also  certain." 

the  will,  but  ended  by  the  conveyance  These  three  requisites  must  co-exist. 

by  C  to  A*s    grandchildren;  and   that  Briggs  r.  Penny,    3  Macu.  &  G.  554; 

after   the  conveyance    to  the  grand-  Moriarty    v.  Martin,  3   Ir.  Ch.  Rep. 

children  C    had  no    interest    in    the  31 ;  Robinson  r.  Allen,  11  Gratt.  (Va.) 

property  which  could  be  attached  by  785 ;  Cook  v,  Ellington,  6  Jones   Eq. 

his  creditors.    Bennett  v,  Rosenthal,  (N.  Car.)  37a. 

II  Daly  (N.  Y.)  91.                 .  The  context  may  show  that  words  of 

If  an  instrument  contains  two  pro-  hope  or  request  or  recommendation  were 

visions,  one  creating  a  trust  and   the  not  intended  to  interfere   with  the  dls- 

other  conferring  a  power  to  grant  or  cretion  of  the  donee.     Williams  v,  Wll- 

devise,  which  are  so  inconsistent  and  liams,  i  Sim.  N.  S.  358;  Eaton  v.  Watts, 

irreconcilable  that  both  cannot  stand,  4  L.  R.,  Eq.  151 ;  Haskisson  v.  Bridge* 

the  trust  must  yield    to    the   power.  4  De  G.  &  Sm.  245. 

Crooke  v.  King's  Co.,  97  N.  Y.   431.  The  following  words  have  been  held 

See  also    Ropp   v.  Minor,  33   Gratt.  sufficient  to  raise  a  trust:    "It    is    my 

(Va.)  97.  wish,"  Ward  v.  Pelonbet,   10  N.  J.  Eq. 

A  testator  appointed  his  wife  and  304;  "wish  and  desire,'*  Liddard  v.  Lid- 
one  S  executors,  giving  them  power  to  dard,  28  Beav.  266;  Foley  v,  P&Try,  2 
sell  any  part  of  his  real  estate.  He  M.  J.  &  K.  138;  **recommend,"  Tibbits 
also  made  his  wife  and  another  person  v.  Tibbits,  19  Ves.  656  {compare 
trustees  in  relation  to  certain  bequests  Meggison  v.  Moore,  3  Ves.  Jr.  6^0); 
made  in  the  will.  Held,  that  the  "entreat,"  Prevost  v,  Clarke,  2  Madd. 
power  of  sale  was  absolute  and  not  de-  458;  Pilkington  r.  Boughey,  12  Sim. 
pendent  on  the  trusts.  Clark  v.  Den-  114;  "desire,"  Mason  v,  Limbury,  cited 
ton,  36  N.  J.  Eq.  419.  in  Vernon  v.  Vernon,  Amb.  4;  Lucas  v. 

As  to  statutory  provisions  in  New  Lockhart,  10  Smed.  &  M.  (Miss.)  466; 

Tork,  see  supra,  this  title.  Nature  and  "dying  request,"  Pierson   v.  Garnet,  2 

Origin^Under  Local  Statutes,  Bro.  C.  C,  38,  226;  "request,"   Eade  v, 

1.  Harding    v.   Glyn,   i    Atk.    469;  Eade,  1?  Madd.    118;    Nowlan  v.  Nelli- 

Gower    v.    Main  waring,   2    Ves.   87;  gan,  i  TBro.C.C.489;"heartily  beseech." 

Gude  V.  Worthington,  3  De  G.  &  Sm.  Meredith    v.    Heneage,    i    Sim.    153; 

389;  In  re  Caplin's  Will,  34  L.  J.  Ch.,  "hope,"  Paul  v.  Compton,  8  Ves.  375; 

N.  S.  578 ;  Izod  v.  Izod,  32  Beav.   242;  Harland   v,  Trigg,    i    Bro.  C.  C.  142; 

Doyley  v.  Attorney -Gen.,  2  Eq.  Cas.  "trusting,"  Baker  v,   Moseley,  12  Jur. 

Ab.  194.  740;  "absolutely    trusting,"    Irvine   v. 

In   Knight  v.   Knight,  3  Beav.  148;  Sullivan,  8  L.  R.,  Eq.  673;  "well  know- 

II  CI.  &  F.  513,  the  court    by  Lord  ing,"  Briggs  v.  Penny,  3  Macn.  &  G. 

Langdale,  M.    R.,  said :    "As  a    gen-  546;  "in  the  utmost    confidence,"  Har- 

eral  rule,  it  has  been  laid  down  that  rison  v.  Harrison,   2   Gratt.   (Va.)    i; 

when  property  is  given  absolutely  to  Tolson  v.  Tolson,  10  Gill.  &  \.   (Md.) 

any  person,  and  the  same  person  is  by  159;    "fullest    confidence,"    Wright  v. 

the  giver,  who  has  power  to  command,  Atkyns,   17    Ves.    25c;    19    Ves.    299; 

recommended  or  interested  or  wished  ^Hinder  the  firm  conviction,"  Barnes  v, 

to  dispose  of  that  property  in  favor  of  Grant,  26  L.  J.,  Ch.    92;    "confiding," 

another,     the     recommendation,     en-  Griffiths  tr.  Evan,  5  Beav.  241;  c^m/ar^ 

treaty  or  wish  shall  be  held  to  create  a  Brook  v.  Brook,  3    Sm.    &    Giff.  280; 

a  trust :     First,  if    the   words  are  so  Alexander  v.  Alexander,  2  Jur.,  N.  S. 

used  that  upon  the  whole  they  ought  898;  "of  course  he  will  give,"  Robinson 

to  be  construed  as  imperative ;  Second,  t/.  Smith,  6  Madd.    194;    "having  full 

if  the  subject  of  the  recommendation  confidence,"  Coates'  Appeal,  2  Pa.  St. 

or  wish  be  certain ;  Third,  if  the  objects  129;  Pennock's  Estate,  20  Pa.  St.  26S. 

or  persons  intended  to  have  the  bea-  See   also  Carson  v,  Carson,  i  Ired. 
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c.  Survival. — Where  a  power  coupled  with  a  trust  is  not  exe- 
cuted before  the  death  of  the  donee,  it  is  at  law  held  to  be  ex- 
tinguished  ;  but  in  chancery ,'the  trust  is  held  to  survive.* 

IV.  PBnrCIPLIS  AraUCABLB  to  FOWSBS  XV  OXRRAL  —1.  Gnttidt 
of  Fowen. — No  precise  form  nor  technical  words  are  necessary  to 
the  creation  of  a  power.  There  must  be  sufficient  words  to  de- 
note the  intention.*  There  must  be  an  apt  instrument,*  and  there 
must  be  a  proper  object.* 

The  New  York  statute  provides  that  a  power  may  be  created 
by  a  suitable  clause  contained  in  a  conveyance  of  some  estate  in 
the  lands  to  which  the  power  relates;  or  by  a  devise  con- 
tained   in    a    last    will    and    testament.^    A    grantor  may  re- 

Eq.  (N.Car.)  339;   ChaBe    v.  Chase,  2  Real  Prop.  *3i4.  But  a  reservation  of  & 

Allen  (Mass.)    loi;  Loring   v.  Loring,  power  need   not  be  in  the  body  of  the 

100  Mass.  340.  deed,    a  Washburne  Real  Prop.  *3i4. 

If  the  gift  is  absolute  in  the  first  in-  S.  A  power  may  be  created  or  re- 
stance,  it  seems  that  precatory  words  served  by  deed  or  by  will.  4  Kent's 
will  not  be  allowed  to  reduce  it  to  a  Comm.*3i9;  2  Washb.  Real  Prop.*3i4; 
mere  trust.  Eaton  v.  Watts,  L.  R.,  4  i  Sugden  Pow.  *ii8. 
Eq.  151;  Bo  user  v,  Kinnear,  2  Gin.  Where  a  power  is  granted,  the  instni- 
195 ;  Bernhard  v.  Minshall,  Johns.  Cli.  ment  should  designate  the  person  bj 
287 ;  Sale  v,  Moore,  i  Sim.  504 ;  Ellis  whom,  as  well  as  the  event  or  circum- 
V,  Ellis,  15  Ala.  29;  Whipple  r.  Adams,  stances  upon  which  it  may  be  exercised. 
X  Met.  (Mass.)  445 ;  Negroes  Chase  v.  If  a  person  not  named,  or  distinctlv  de- 
Plummer,  17  Md.  166;  Alston  v.  Lea,  scribed  by  his  office  or  character, 
6  Jones'  Eq.  (N.  Car.)  27;  Burt  v.  makes  the  appointment,  or  if  the  cir- 
Ilerron,  66  Pa.  ^St.  400;  Paisley's  Ap-  cumstances  do  not  warrant  it,  or  there 
peal,  70  Pa.  St.  153;  Thompson  v,  Mc-  are  serious  irregularities  in  executing 
Kisick,  3  Humph.  (Tenn.)  631;  Rhett  the  power,  in  all  these  cases  the  acts 
V.  Mason,  18  Gratt.  (Va.)  541;  Van  done  will  be  invalid.  Clark  v.  WiUon, 
Amee  v.  Jackson,  35  Vt.  173.  53  Miss.  no. 

1.  Fontain  v.  Ravenel,  17  How.  (U.  4.  i  Sugd.,  Pow.  •117,  177. 

S.)  369.  5.  4  New   York   Rev.   Stat,  k  i<^ 

The  power  of  a  sheriff  to  sell  land  (Banks*  ed.),  p.  2448;  (1882)  p.  3i9'- 

on    execution,   receive    the  purchase-  Jennings  v.   (Jonboy,  73   N.  Y.  230; 

money  and  execute  a  deed,  is  a   power  Tucker  v.  Tucker,  5  N.  Y.  408;  R»«' 

coupled  with  a  trust  which  exists  after  sell   v.  Russell,  36  N.  Y.  ^83;   Fi*^  ^' 

his  death,  and  will  be     enforced     in  Coster,   28  Hun  (N.  Y.)  66;  affd.  9^ 

equity.     Stewart  v.  Stokes,  33  Ala.  494.  N.  Y.  627;  Dorland  v,  Dorland,  2  Birb. 

Where  lands  are  devised  to  one  for  (N.  Y.)  63;  Selden  v.  Vermilyea,  a 
life,  with  power  to  appoint  the  remain-  Sandf.  (N.  Y.)  580;  Fellows  v.  Heer- 
der  to  such  of  the  testator's  children  mans,  4  Lans.  (N.  Y.)  238.  See  Bel- 
aud grandchildren  as  the  life-tenant  nwnt  v.  O'Brien,  12  N.  Y.  404. 
may  see  fit,  with  a  limitation  over  to  A  power  created  by  deed  must  be 
the  testator's  three  sons,  in  default  of  more  formal  than  one  created  by  will. 
appointment,  the  power  is  not  coupled  By  will  a  mere  naked  power  may  be 
with  a  trust,  and  may  b^  released  by  created,  but  where  the  power  is  crctt^ 
the  life -tenant  during  her  life.  Atkin-  by  any  other  instrument  it  must  be  suf- 
son  V.  Dowling  (S.  Car.  1890),  12S.  E.  ficient  in  form  and  manner  of  tieo^- 
Rep-  93'  tion  to  convey  some  estate  in  the  l*nd, 

8.  I  Sugden  on  Powers,    173    (•117,  and  then  a  power  relating  to  thesajnc 

•118);  4   Kent's  Comm.  319;  2  Washb.  land  may  be  granted.   There  is  nothing 

Real  Prop.  ♦315;  4  Greenl.  Cruise  Dig.  in  the  statute  requiring  that  the  object 

♦136;  Dorland  v.  Dorland,  2  Barb.  (N.  of  the  power  shall  be  in  terms  8pccifi«« 

Y.)  80.  in    the  instrument  creating  it,  ^^^ 

More  technicality  is  required  where  that  every  power  must  be  either  a  beo* 

the    power    is    created  bv  deed    than  eficial  power  or  a  trust  powefi    J***' 

where  it  is  created  by  will.    2  Washb.  jiings  p.  Conboy,  73  N.  Y,  231. 
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serve  to  himself  any  power  which  he  might  lawfully  grant  to 
another.* 

2.  Constmction  of  Powers — a.  In  General. — Powers  are  to  be 
construed  in  the  light  of  the  purpose  which  the  agent  or  deposi- 
tary is  appointed  to  accomplish,  and  the  intent  of  the  donor  as 
to  the  mode  of  its  accomplishment.* 

1.  4  New  Tork  Rev.  Stat.,  (  X05  293;  Cuthbert  tf.  Babcock,  2  Dem.  (N. 
(Banks' ed.),  p.  2448;  (1882)  p.  2191;  Y.)  96;  Jackson  v.  Vecder,  11  Johns. 
Belmont  v.  O'Brien,  12  N.  V.  404;  (N.  Y.)  169;  Pearce  v.  Van  Lear,  5 
Genet  V.  Hunt,  113  N.  Y.  148.  Md.    85;    Bartlett   v.    Sutherland,    24 

2.  Mayor  v,  Reynolds,  20  Md.  Miss.  395;  Goss  v,  Meadors,  78  Ind. 
i;    83  Am.    Dec.   535;    Nevin  v,  Gil-  528. 

lespie,  56  Md.  320;    Wilson  v,  Troup,  And  the  general  intention    must  be 

2  Cow.  (N.  Y.)  195;  14  Am.  Dec.  carried  into  effect,  though  it  may  de- 
458;  Hutchings  v.  Baldwin,  7  Bosw.  feat  a  particular  intent.  4  T.  R.  87; 
(N.  Y.)  242;  Flagg  V.  Munger,  9  N.  Jackson  v.  Veeder,  11  Johns.  (N.  Y.) 
Y.  488;  Capal  V,  M'Millan,  8  Port.  16^;  Capal  v.  McMillan,  8  Port.  (Ala.) 
(Ala.)  197;  Kerr  v.  Verner,  66  Pa.  St.  197.  C<?»i/<ire  Wilson  v.  Troup,  7 Johns. 
326;  Guion  V,  Pickett,  42  Miss.  77;  Ch.  (N.Y.)  25;  Bartlett  v,  Sutherland, 
Pomcroy  v,  Partington,  3  T.  R.  665;  24  Miss.  395. 

Smith  V.  Doe,   3    Bligh    290;  7  Price,  Whether    tKe    instrument  creates  a 

281;  2  B.  &  B.474;  Taylor  v.  Horde,  i  power  or  confers  an  interest  upon  the 

Burr.  60.  grantee,  depends  on   the  intention,     i 

The  general  rule  of  interpretation  is  Sugden  Pow.  *i  18.  See  also,  notes  to  p. 

that  powers  must  be  construed  accord-  120,  ed.  of  1856;   i  Chance  Pow.,  ch.  3, 

ing  to  the  intention  of  the  parties,  and,  §  3;  2  Washb.  Real  Prop.  •315.  ^ 

as  Lord  Kenyon  said    in   Pomeroy  v.  And  the  words  used  are  to  be  taken 

Partington,  3  T.  R.  674,  "  If  judges,  in  in  their  ordinary  and  common  accepta- 

construing  the  particular  worded  of  dif-  tion,  and  not  according  to  any  legal  or 

ferent  powers,  have  appeared  to  make  technical  meaning  of  them.    Griffith  v, 

contradictory    decisions     at     different  Harrison,  4  T.  R.  749. 

^ times,  it  is  not  that  they   have  denied  Naked  powers  ar«  to  be  strictly  con- 

the  general  rule,  but    because  some  of  strued.    Zouch   v,    Woolston,    i  Wm. 

them  have  erred  in  the  application  of  Blacks.  281;  2  Burr.  1136. 

the  general  rule  to  the  particular  case  Where  a  power  of  sale  is    distinctly 

before  them."  And  see  (Collins  t;.  Foley,  limited    to    such   lands,   the  legal  and 

63  Md.  156;  52  Am.  Rep,  505.  equitable  title  to  which  is  in   the  co- 

The  extent  of  the  power  is  to  be  set*  tenant,  a  subsequent  general  description 
tied  by  the  language  employed  in  the  of  the  law  as  ^*fifteen  acres  or  there- 
whole  instrument,  aided  by  the  situa-  about"  will  not  enlarge  the  power, 
tion  of  the  parties  and  the  property,  Watson  v,  Sutro,  86  Cal.  500. 
the  usages  of  the  country  on  such  sub-  Powers  coupled  with  property,  if 
jects,  the  acts  of  the  parties  themselves,  merely  legal,  are  to  be  construed  with 
and  any  other  circumstance  having  a  equal  strictness  in  equity  as  at  law. 
legal  bearing  and  throwing  light  on  the  Zouch  v.  Woolston,  2  Ban*.  1136;  i 
question.     LeRoy    v.    Beard,  8  How.  Wm.  Bl.  281. 

(U.  S.)  466;   Carson  v.  Smith,  5  Minn.  A  power  resting  on  personal   confi- 

78;  77  Am.  Dec.  539;  Capal  v,  M'Mil-  dence  in  the  donee  is  not  to  be  extended 

Ian,  8  Port.  (Ala.)  197.  beyond  the  clear  jntentioii  of  the  donor 

Such  an  interpretation  must  be  given  as  shown  by  its  express  terms.     Marks 

to  the  instrument  as  to  carry  out  the  sub-  v.  Tarver,  59  Ala.  335, 

stantial  intention  of  the  party  creating  Nothing  contained  in  the  recital  of 

the  power,  not  restraining  or  lessening  the  instrument  as  to  the  consideration 

it  by  a  narrow  and  rigid   construction,  moving  to  the  grant  of  the  power  will 

nor  by  a  loose  and  extended  interpreta-  operate  as  a  limitation  upon  the  power, 

tion  dispensing  with  the  substance  of  Beatty  i^  Clark,  20  Cal.  11. 

what    was    to   be    performed.    2    Hill  And  a  general  power  of  appointment 

Real  Prop.  559;     Hawkins    v.   Kemp,  given  by  a  will  is  to  be  construed  by 

3  East  441  ;  Right  v.  Thomas,  3  itself,  and  other  clauses  of  the  will  and 
Burr.   1441;  Ren  v,    Bulkeley,  Doug,  other    dispositions  of  property   made 

896 


Mari]^  AppliMU*  to  POWERS.  ?««m  In  OiMnL 


thereby »  cMinot  be  resorted  to,  to  qual-  the  lands  in  the  deed  of  trust  in  pro- 

ifr  it.  Thompson  v.  Garwood,  3  Whart.  portion  as  A  reduced  the  fund  charged 

(ra.)  aSy.  by  her  appointment  or  outlays,  so  at 

'     Cases  in  which  the  words  were  held  to  make  the  annuity  in  each  and  eireij 

to  show  in  intention  to  create  a  power,  year  equal  to  six  per  cent,  interest  on 

Winston  t^.  Jones,  6  Ala.  550;  Jones  v,  so  much  of  said  fund  as  remained  un- 

Jones,  13  N.  J.  Eq.  336.  appropriated  or  unexpended  by  her  in 

Not  to   create  a    power.    Geroe    v.  each  year.    Blake  v,  Hawkins,  98  U. 

Winter,  5  N.  J.  Eq.655;  Birmingham  S.  315. 

V.  Lesan,  76  Me.  482.  Where  a  testatrix  gives  to  A  the  use 

An  intention  will  not  avail  to  create  of  property  for  his  life,  and  protrides 

an  illegal  or  impossible  estate.     Bur-  that  if  A  does  not  otherwise  appoint  its 

leigh  V.  Clough,  53  N.  H.  267;  11  Am.  use  afterwards,  B  may   have  it  in  case 

Rep.  33;  Smith  V.  Bell,  6  Pet   (U.S.)  she  conducts  herself  toward   A  during 

68.  his  lifetime  in  a  certain  manner,  as  to 

Initaneea   of  Oonstmotton. — A  tes-  which  A  shall  be  the  sole  judge,  it  b 

tator  devised  the   residue  of   what  he  not  B  's  failure  to  perform  the  condition 

should  die  possessed  of  or  in  expect-  but  A's  judgment  in  the  matter,  that  is 

ancy,  of  what  nature  or  kind  soever,  the  test  in  B's  right  to  take  in  default  of 

in  Jamaica  or  any  other  country,  to  his  an  appointment.     Krause  v,  Klucken, 

wife  for  life,  giving  her   full  power  to  13c  Mass.  483. 

dispose  by  will  of  any  part  of  said  Where  a  power  is  expressW  given  to 

residue.    After    her    decease    he   be-  executors  over  one  portion  ofthe  estate 

queathed    to    his    daughter    and  her  and  is  not  expressly  given  over  another 

heirs  forever  whatever  of  said  residue  portion,  the  omission  manifests  an  in* 

was  undisposed  of  by  his  wife.    Held^  tention  that  the  power  shall  not  be  ex- 

that  the  wife  had  a  power  of  appoint-  ercised  on  that  portion  of  the  estate 

ment  over  the  whole  residuary  estate,  over  which  it  is  not  expressly  given,^ 

Cooke  V.   Farrand,   7  Taunt.   133;  3  although,  in  another  portion  of  the  will, 

Marsh.  431.  general  words  are  used,  .broad  enough 

A  testator  gave    property  in    trust  to  justify  an  implication  that  the  whole 

for     his    son    for     life,    **  and    from  estate  should  be  subject  to  the  power, 

and  after  his  death,  then  to  the  use  of  Anderson  v,  Anderson,   31  N.  J.  £q< 

such  of  his  children  and  issue,  and  in  560. 

such  shares  and  fey  such  estates  as  he  Power  to  continue  a  testator's  estate 

shall  by  last  will  appoint,  and,  in  de-  in  a  mercantile  business  is  not  to  be  in* 

fault  o{  such  appointment,  then  to  the  ferred  from  authority  given  to  the  ex* 

use  of  all   his  children  that  may  be  ecutor  to  manage  and  convey  at  discre- 

living  at  his  death.''    The    son  died  tion  for  the  benefit  of  devisees.    Cid* 

leaving  one  son  only.     It  was  held  by  zens'  Mut.  Ins.  Co.  v.  Ligon,  59  Miss, 

the  Supreme  Court  of   Pennsylvhnia  305.  ^ 

that  the  testator's  son   could  not  ap-  Tlie  will  of  M  devised  his  real  estate 

poirit  a  forfeitable  estate  to  his  son,  to  his  executors  in  trust,  to  hold  one- 

who,  therefore,  took  an  absolute  estate,  third  part  thereof  for  the  benefit  of  each 

Pepper's  Appeal,  130  Pa.  St.  335.  of  his  three  daughters  during  life.    It 

A  deed  of  trust,  after  providing  for  was  declared  that  the  executor  should 
^he  payment  by  the  trustee  of  an  annu-  stand  seised  of  her  third,  in  case  of  the 
ity  of  $3,000  to  A ,  directed  the  naid  death  of  a  daughter,  leaving  a  husband 
trustee  to  invest  for  or  pay  to  A  the  sum  and  lawful  issue  living,  "from  and  im- 
of  $50,000,  for  her  sole  and  separate  use,  mediately  after  her  death,  upon  trust 
the  same  to  be  subject  to  her  disposal  for  the  sole  use  and  benefit  of  such  is- 
in  any  of  the  ways  set  forth  in  the  sue;"  in  case  of  the  death  of  a  daughter 
deed.  Subsequently  A  executed  a  single  and  unmarried,  *Hipon  such  trust, 
"  deed  of  explanation,"  to  the  effect  and  for  such  purpose .  as  she  shall  or 
that  she  understood  that  said  annuity  may  appoint  by  her  last  will;"  in  de- 
was  to  be  considered  as  the  interest  on  fault  of  such  appointment  '*for  her  sole 
said  sum  of  $50,000  in  the  hands  of  the  use  and  benefit  of  her  next  of  kin."  It 
trustee,  and  was  to  be  reduced  pro  was  held  that  the  power  of  appointment 
rata  as  portions  of  the  principal  sum  related  to  the  remainder  in  fee;  that  hi 
were,  from  time  to  time,  paid  to  her.  each  event  provided  for,  the  trust  in  the 
This  "deed  of  explanation"  was  held  executors  upon  the  death  ofthe  daugh- 
to  be  effectual,  and  its  operation  was  ter  would  be  purely  passive,  the  remain- 
to  reduce  the  annuity  charged  upon  der  vesting  in  the  oeneficiaries;  that  the 
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phrase  in  the  claufte  giving  such  power  the  father  and  under  the  deeds  for  her 

of   appointment     *'upon     such    trust**  benefit   (except  such,  if  any,   as   was 

meant,  not  a  trust  to  be  created  hy   the  acquired  under  the  deed  of  her  son  F), 

daughter,  and  so   limiting  the  power  of  nor  to  anticipate  the  profits,  income,  or 

disposition,  but  related  to  the    trust  *  in  interest  which   might   arise  or  be  de> 

the  executors.     Mott  v,  Ackerman,  92  rived  from  said  estate,  so  far  as  thejr 

N.  Y.  539  might  be  required  for  her  comfortable 

In  a  case  decided   by    the  Supreme  support,  and    the  lien   of  the  deed   of 

Court  of  Appeals  of  Virginia,  a  testator  trust  extended  and  could  be  enforced 

gave    property  to   A  in  trust    for  his  only  on  ahy   excess  of  profits  beyond 

daughter  B,  the  wife  of  C  for   life,  and  that  necessary  for  her  support,  derived 

for  the  use  of  her  heirs  after  her  death,  from  the  farm,  if  any,  and  the  interest, 

with  direction  to  A.  "As  soon  as  con-  if  any,  conveyed  by  the  deed  of  F,  the 

venient  and   practicable,  after   having  son.     Ropp  v.  Minor,  33  Gratt.  (Va.) 

received  the  said  legacy,  or  proceeds  of  97. 

said  devise,  to  loan  out  the  same  at  A  husband  and  wife  each  purchased 
interest,  on  good  and  sufficient  security,  a  policy  of  life  insurance  in  favor  of  the 
by  bond  and  mortgage  on  unincum-  other,  or  of  the  representatives  of  the  oth- 
bered  real  estate,  and  to  apply  the  in-  er.  The  husband  died  first,  and  his  wife 
terest  or  income  which  shall  or  may  then  died,  whereupon  the  amount 
arise,  accrue,  or  be  derived  therefrom,  of  the  policy  upon  her  life  was  paid 
to  the  payment  and  discharge  of  all  to  the  husband's  executors.  The 
the  expenses  and  charges  necessary,  husband  by  his  will,  gave  to  his  wife 
and  required  for  the  proper  mainte-  "all  my  estate,  both  real  and  personal, 
nance,  support  and  comfort  of  my  said  of  whatsoever  kind,  and  wheresoever 
daughter  L;  or  the  said  trustee  may,  the  same  may  be  at  the  time  of  my  de- 
if  she  shall  in  her  discretion  deem  it  cease,  for  and  during  the  time  of  her 
proper./pay  over  the  income  or  interest  natural  life,  with  full  power  and  author- 
aforesaid  to  my  said  daughter  L,  semi-  ity  to  appropriate  to  her  own  use  such 
annually,  in  money,  on  her  sole  and  of  the  personal  property  as  to  her  shall 
separate  receipt,  independent  of  any  seem  meet,'*  and  after  the  death  of  his 
interference,  hindrance,  or  control  of  wife,  the  residue  was  given  to  a  person 
her  husband;  and  the  said  interest  and  named.  As  between  the  husband's  re- 
income  shall  not  be  liable  or  taken  siduary  legatee  and  the  legatees  named 
for  her  husband's  debts  or  contracts,  in  the  will  of  the  wife,  the  former  was 
nor  be  applied  to  the  payment  thereof  entitled  to  the  amount  of  the  policy  up- 
or  any  part  thereof.*'  tfpon  the  divi-  on  the  life  of  the  wife,  she  having  only 
ston  of  the  estate,  L  was  entitled  to  a  life  estate  therein,  with  no  power  of 
one- third  of  a  certain  farm,  and  her  appointment.  McCauley's  Appeal,  93 
husband  purchased  the  other  two- thirds  Pa.  St.  102. 

and  conveyed  it  to  a  trustee  for  the  A  testator  devised  to  his  wife  prop- 
sole  and  separate  use  of  L  for  life,  and  erty  for  life,  or  until  re-marriage,  with 
to  her  heirs  after  her  death,  in  the  same  remainder  to  her  children,  and  also 
manner  and  form  as  the  estate  left  her  gave  her  $2,500  "during  her  natural  life 
by  the  will.  A  son  of  the  testator,  to  or  until  she  may  marry,"  besides  $2,500 
whom  the  personal  property  of  his  to  be  used  bv  her  "in  the  support  and 
father  had  been  left,  conveyed  one-  education  of  her  children."  He  made 
third  of  it  to  A  in  trust  for  L,  to  be  his  two  nieces  residuarv  legatees.  It 
held  on  the  terms  of  the  will.  F,  a  son  was  held  that  the  wife  had  a  general 
of  L,  conveyed  his  whole  interest  in  power  of  distribution  of  the  money  left 
the  estates  aforementioned  to  L,  to  her  for  the  support  and  education  of  the 
separate  use,  with  power  to  dispose  of  children  under  which  she  could  disburse 
it  as  a  feme  sole.  The  husband  and  the  whole  fund,  if  necessary  for  those 
wife  afterwards  made  a  note,  and,  the  purposes,  and  that  on  her  death  or 
trustee  under  the  deed  of  her  bus-  marriage  the  balance  did  not  descend 
band  for  his  wife's  benefit  joining,  they  to  the  residuary  legatees  but  remained 
executed  a  deed  of  trust  to  secure  the  for  the  use  of  the  children.  Adams  v. 
payment  of  the  note.  On  a  bill  filed  by  Mason,  85  Ala.  452. 
the  payee  of  the  note  to  enforce  the  Where  a  testator  devised  the  use  of 
lien  created  by  the  deed  of  trust,  it  all  his  property  to  his  wife  during  her 
was  held  that  'L  had  no  power  to  dis-  life;  "that  is  to  say,  the  personal  prop- 
pose  of,  charge,  or  incumber  the  corpus  erty  to  be  invested  in  good  securities, 
of  the  estate  derived  under  the  will  of  and  the  real  estate  to  be  rented,  except 
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*.  PowBR  OF  Revocation  and  Appointment.* — A  usual 

qualification  annexed  to  the  execution  of  a  power,  is  a  power  to 

revoke  and  limit  to  new  uses.*  If  the  power  be  to  create  a  new 
estate  in  any  one,  it  is  said  to  be  a  power  of  appointment ;  if  to 
devest   or  abridge    an   existing  estate,  it   is  called  a  power  of 

revocation.'.    Powers  are  either  mere  powers  of  revocation,  en- 

•o  much  as  my  said  wife  may  elect  to  oc-  and  make  a  new  appointment  i  Sngd. 

cupy  henelfj*' the  interest  and  rent  to  Pow.  (3d    Am.  ed.)  45^-9;  (4th  ed.) 

be  paid  to  the  wife  annually,  the  occu-  382-3.      Sheffield    v.    VonDunlop,  7 

patlon  by  the  widow   thus  authorized  Hare  42 ;  17  L.  J.,  Ch.  481 ;  Sanders 

was  intended  to  be  a  personal  occupa-  v.  Evans,  8  H.  L.  Cas.   721 ;  31  L  ]., 

tion,  and  did  not  give  her  power  to  ap-  Ch.  233 ;  7  Jur.,  N.  S,  1 292. 

point  an  aeent  to  lease  the  premises  to  At  common  law  a  power  of  revoca- 

others.     More  r.  More  (Supreme  Ct),  tion  in  a  feoffment  or  in   an  ordinarj 

4  N.  Y.  Supp.  027.  deed,  ¥ra8  void;  nor  could  a  power  of 

A  will  provided  that  the  "estate  shall  entry  for  condition  broken  be  reserved 

be  kept  together  as  long  as  practicable,  to  a  stranger.     By  means  of  powers  in 

that  is  to  say,  as  long  as  it  may  be  profit-  connection  with  uses  these  difficulties 

able  or  advantageous,"  and  **with  this  were  obviated,    and    the    owner  was 

view  my  executrix  shall  have  full  power  enabled  either  to   reserve  to  himself  a 

to  manage  and'  control  and  keep  up  my  qualified  species  of  dominion  distinct 

farming  interest,  either  upon  the  tenant  from  the  legal  estate,  or  to  confer  that 

or  wages  system,  or  both,  as  she  may  dominion  on  a  stranger,  and  to  with- 

think  best."    It  was  held  that  a  limited  draw  the  legal  estate  out  of  the  trustee 

power  was  implied  in  the  executrix  to  and  give  it  a  new  direction,    a  Washb. 

Incur  debts  on  the  credit  of  the  estate  Real    Prop.    *30i ;     i    Chance.  Pow. 

for  needful  supplies,  such  as  prudent  278;  4  Kent's  Comm.  ^315,  *3i6. 

farmers  usually  do  in  the  management  Powers  of  revocation  are  incident  to 

of  their  own  business  of  like  kind.    Pal-  and  grow  out  of  the  Statute  of  Uses,  i 

mer  v.  Moore,  82  Ga.  177.  Chance.  Pow.  278. 

Where  the  persons  named  in  the  will  A  power  of  revocation  differs  from 

as  executors  are  also  appointed  guar-  a    condition.     When    a    condition  i^ 

dians  of  the  residuary  legatee,  and  the  broken  the  estate  reverts;  but  the  power 

will,    in    a    clause   giving    plaintiff   a  of  revocation,   instead  of  revesting  in 

monthly  allowance  during  her  life,  di-  the  donor  the  estate,  ordinarily  vests  it 

rects  the  "executors"  to  expend  such  fur-  in  others.     And  if  there   is  a  power  to 

ther  sums  for  her  care  and  comfort  as  reappoint,  the   distinction  is  still  more 

they  deem    necessary,  the    guardians,  marked,     i  Sugd.  Pow.  486,  440. 

after  their  discharge  as  executors,  have  Even   if  by  revocation  the  estate  is 

power  to  increase  the  allowance.  Elmer  again  in  the  donor  it  does  not  get  there 

V,  Gray,  13  Gal.  283.  properly  by  reversion,  or  as  on  condi- 

1.  See,  as  to  the  revocation  of  simple  tion  broken.     He  is  not  in  as  of  the  old 
powers    of    attorney,    and  of  powers  estate,  but  it  returns  to  him  bv  virtue  of 
given   to  agents  generally,  Agency,  the  use.     i  Sugd.  Pow.  486,  *440. 
vol.  I,  p.  443,  ei  seq.  It   is  not  always  necessarv  that  the 

2.  I  Sugd.  Pow.   (3d  Am.   ed.)  4S6,  word  ''revocation"  should   be  used  in 
*440 ;  I  Steph.  Comm.  229,  549.  order  to  give  a  power  of  revocation  and 

3.  2  Washb.  Real  Prop.  (4th  ed.)  641,  new  appointment.  Thus  where  a  testa- 
(*307).  tor  gave  a   bond  in  a  penal   sum  con- 
In  these   cases    a    power    is  given  ditioned  to  pay  after  the  death  ofT, 

which  is  not  exhausted  by  the  first  ap-  £1,000  to  such  person  or  persons  as  T 
pointment;  but  the  donee  may  subse-  should  by  deed  or  will  appoint,  it  was 
quently  revoke  such  appointment,  and  held  that  such  an  alternative  power  to 
make  a  new  one  when  the  estate  of  appoint  a  sum  of  money,  not  necessarilj 
the  first  appointee  ceases  and  the  new  working  a  transmutation  of  propertj 
appointee  succeeds  to  it.  And  it  is  like  an  appointment  of  land,  was  meant 
.  often  the  case  Uiat  the  donee  is  granted  to  be  ambulatory  during  the  life  of  the 
the  power  to  make  successive  appoint-  person  who  was  to  make  the  appoint- 
ments and  revocations.  The  power  ment,  and  therefore  that  the  execution 
may  be  to  revoke  only ;  or  to   revoke  of  it  by  deed,  which  was  retained  in  the 
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possession  of  T,   maj    be  revoked  by  the  latter  was  not  enrolled   in  the  life-i 

cancellation,    though    it  contained  no  time  of  the  settlor.    Hawkins  v,  Kemp, 

power  of  revocation.     Perrott  v.  Per-  3  East  410. 
rott,  14  East  423.  The  donee  executed  a  deed  which  ex- 

Where  the   power   of  revocation  is  pressly  confirmed  a  prior  appointment, 

conditional  and  the  conditions  are  not  and  w'hich  in  law  amounted  to  an  ap- 

performed,  a  deed   of  revocation   is  a  pointment,  and   in  addition  thereto  ap- 

nullity.     Doe  v.  Martin,  4  T.  R.  39.  pointed  certain  other  funds.    The  deed 

Everything  required   to  be  done  in  contained    a  power    to  revoke  the  ap- 

the  execution  pf  such  a  power  must  be  pointment   thereby    made.     Held^  that 

strictly   complied   with,  and    must   be  the  power  of  revocation  applied  only  to 

completed  in  the  lifetime  of  the  per-  that  part  of  the  deed  which  was  ex- 

son   bv   whom  it    is    to   be   executed,  pressed  in   terms  of  appointment,  and 

Hawkins  v.  Kemp,  3  East  4x0.  not  to  the  part  which   was  expressed 

By  a  marriage  settlement  lands  were  in  terms  of  confirmation.  Morgan  v, 
conveyed  to  trustees  to  the  use  of  the  Gronow,  4a  L.  J.,  Ch.  410;  16  L.  R.,  Eq. 
wife  for  life,  remainder  to  the  use  of  i ;  28  L.  T.,  N.  S.  434. 
the  husband  for  life,  remainder  to  the  Where  a  copy-holder  in  fee  surren- 
use  of  all  and  every  children  of  the  dered  to  the  uses  of  a  prior  settlement, 
marriage,  or  such  of  them  as  the  hus-  which  latter  contained  a  power  to  re- 
band  and  wife  should  appoint:  and  in  voke  the  uses  therein  declared,  and  limit 
default  of  such  appointment  to  the  use  new  ones,  the  uses  limited  in  execution 
of  all  the  children  equally.  The  deed  of  this  power  were  held  good,  though 
contained  a  power  enabling  the  settlors  they  had  the  efiect  of  defeating  prior 
to  revoke  the  use  of  the  settlement,  and  vested  estates.  Boddington  v.  Aber- 
the  trustees  to  sell  the  estate  and  con-  nethy,  5  B.  &  C.  776;  8  D.  &  R.  626. 
vey  it  to  a  purchhser,  and  that  the  pur-  A  husband  by  his  will  gave  all  his  ^ 
chase  money  should  be  paid  to  the  property  to  his  wife,  in  trust  to  apply 
trustees,  and  not  to  the  settlors,  and  in-  the  income  to  her  own  use  during  her 
vested  in  the  purchase  of  other  lands  life,  and  at  her  death  to  divide  the  same 
to  the  same  use.  Held^  that  the  re-  among  certain  persons  designated  in 
mainder  to  the  children  was  a  vested  the  will,  in  such  shares  as  she  might 
one  in  fee,  liable  to  be  divested  by  an  by  her  will  appoint,  and  in  default 
appointment  by  the  parents;  but  if  no  of  such  appointment,  then  in  the  shares 
appointment  is  made,  such  remainder  fixed  by  the  husband's  will.  The  wife 
to  the  children  could  not  be  defeated  by  by  her  will,  made  a  valid  appointment 
a  deed  of  revocation  by  the  parents,  of  the  estate  to  the  objects  of  the  power; 
and  a  conveyance  by  them  and  the  but  by  a  codieil  she  appointed  the  same 
trustees  to  a  purchaser,  who  paid  the  to  persons  not  authorized  by  her  will, 
consideration  money  to  the  settlors,  but  did  not  in  terms  revoke  the  ap- 
and  which  was  never  laid  out  in  the  pointments  made  in  her  will.  It  was 
purchase  of  other  lands.  Doe  v.  Mar-  held  that  the  appointments  made  in  her 
tin.  4  T.  R.  39.  will  were  not  invalidated  by  the  codicil. 

A  marriage  settlement  provided  that  Austin  v.  Oakes,  117  N.  Y.  577. 
the  settlor  might,  bv  deed  or  instrument        Seven  different  estates  were  devised 

in   writing  attested  by  three  witnesses,  to  a  sister,  brothers   and  nephews  re- 

and  to  be  enrolled,  with  the  consent  in  spectively ,  one  to  each  stock.     As  to  six 

writing  of  certain  trustees,  revoke    the  of  the  estates  three  several  lives  were 

old  and  declare  new  uses.     A  deed  of  included  in  succession  on  each  estate, 

revocation  was  executed  by  the  settlor.  The  seventh  was  in  the  first   instance 

and  all  the  tnf^stees  exceptone,  and  the  limited  only  to  two  persons   for  life   in 

consent  of  that  one  was  given  by  means  succession,  but  there  was  given  to  those 

of  a  general   power  of  attorney  before  two    a  power  **to  add  another  life  or 

made  by  him  to  the  settlor  to  consent  lives  to  make  three  in  like  manner  ae 

to  an}'  such  deed  he  might  think  proper  after  mentioned  for  other  persons  to  do 

to  make.     This  deed  was   properly   at-  the    same.*'    There    then   follows  this 

tested    and  enrolled.     Afterwards  an-  general  power:     "When  and  so  often  as 

other  deed  was   properly  executed  and  the  lives  on  either  of  the  estates  shall 

assented   to  in   person  by  all  the  trus-  be  by  death  reduced  to  two,  then  it  shall 

tees,  but  was  not  enrolled  till  after  the  be  in  the  power  of  the  person  or  persons 

settlor's  death.   Held^  that  the  first  deed  then  enjoying  the  estate   or  estates  td 

was  void,  and  the  defect  in  it  was  not  renew  the  same,  with  the  person  or  per- 

£aused  by  the  second  deed,  inasmuch  as  sons  to  whom  the  revenue  shall  belong, 
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abling  the  grantor  simply  to  recall  that  which  he  has  bestbwed, 
or  powers  of  revocation  and  new  appointment,  authorizing  the 

grantor  or  some  other  person  to  alter  or  make  a  new  disposition 
of  the  estate  conveyedA 

,  bj  adding  a  third  life  in  such  estate,  though  not  expressly  reserved  in  the 

and  paying  such  reversioner  two  years'  instrument   creating  the  power.    To 

purchase  for  such  renewal;  and  also  to  bar  the  power  of  revocation  it  must 

exchange  either  of  the  two  lives  on  pay-  appear  from  the  instrument  that  it  was 

ment  of  one  year's  purchase,*'  keld^  that  intended  that  there  should  be  but  one 

this  power  of  renewal  only  authorized  execution  of  the  power— once  for  alL 

the  addition  of  one  life  tp  the  three  on  2  Bouv.  Inst.  336. 

each  estate,    and    in  making  one  ex*  A    power    to    appoint    includes  in 

ctiangeof  a  life.    Doe  v,   Harding,  zo  itself  a  power    to    revoke,     (i  Sugd. 

East  549.  Pow.   288,  ^238).     Ajid  both  may  be 

A  general  clause  in  a  will  revoking  done    by    the     same     instrument    i 

all  former  wills,  revokes  a  prior  testa-  Sugd.  Pciw.  293,  *243. 

mentary  appointment.    Thus,  a  mar*  The    power    of    appointment   is  a 

ried  woman,  having  a  general  power  power  to  "limit  to  a  use."     It  operates 

of  appointment  by  will  over  real  estate,  not  directly  as    a   conveyance   of   the 

executed  a  will  appointing  the  estate,  land  but  as  a  substitution  of  a  new  use 

After  the  death   of  her  husband  she  for  the  former.     It  is   considered  as  a 

made  another  will  revoking  all  former  species  of  conveyance.     2  Bouv.  Inst 

wills  and  containing  a  general  devise  1921. 

'  and  bequest  of  all  her  real  and  personal  In  some  instruments  the  power  of 

estate.    She  afterwards  made  a  third  revocation  prior  .to  appointing  to  new 

will,  also  revoking  all  former  wills  and  uses  is   expressly   limited,  but  this  is 

bequeathing    her  personal  estate,  but  unnecessary.    Sand.      Uses,     154;     2 

not  devising  or   appointing    her    real  Washb.  Real  Prop.  ♦307. 

estate.    She  had  no  real  estate  except  Where  the  donee  of  a  power  of  ap- 

that  subject  to  the  power.    Held,  that  pointment  over  personal  estate  exer- 

the   testamentary    appointment    under  cised  the  power  and  reserved  a  power 

the  first  will  was  revoked  by  the  second  of  revocation  merely,  this  included  the 

will,  and  the  second  will  by  the  third,  power  to  limit  to  new  uses.     Sheffield 

and    that    the    real    estate  went  as  in  v.  Von   Dunlop,  7   Hare  42 ;  17  L.  J., 

default  of  appointment.     Sotheran  v,  Ch.  a8i. 

Denning,  L.  R.,  20  Ch.  Div.  99.  Whether  a  power  to  revoke  simply 

See  In  the  Goods  of  Merritt,  i  Sw.  &  without  giving  a  power  of  appotnt- 

Tr.  112 ;  In  the  Goods  of  Jois,  4  Sw.  &  ment  to  new  uses  confers  a  power  to 

Tr.  214.  appoint  to  new  uses,  has  been  ques- 

In  Taylor  v.  Smiley,  14  Philip  (Pa.)  tioned.     i  Chance  Pow.  288-295.    Mr. 

76,  it  was  held  that  a  conveyance  in  Sugden  answers  this  question  in  the 

trust  with  power  of  revocation  may  be  negative,     i  Sugd.  Pow.  501,  502,*457, 

revoked  by  will,  though  the  latter  con-  ♦459.     But  Chancellor  Kent  lays  down 

tains  no  reference  to  the  power.  the  rule    otherwise :      "A    power  of 

1.  I    Steph.    Comm.     505,     547;    2  revocation,"    he     says,    **implies   the 

Washb.  Real  Prop.  (5th  ed.)694.  power  of  appointment  to  new  uses."    4 

All  powers  are,  in  fact,  powers  of  Kent  Comm.  ♦337. 
revocation  and  appointment,  since  Mr.  Sugden,  in  remarking  on  this 
every  power  of  appointment  is  point,  says:  ^'Though  in  the  instru- 
strictly  a  power  of  revocation,  for  it  ment  creating  a  power  there  is  no  ex- 
always  postpones,  abridges  or  defeats,  press  authority  to  reserve  a  power  of 
in  a  greater  or  less  degree,  the  pre-  revocation  yet  the  donee  maj 
vious  uses  and  e8tates,and  appoints  new  (whether  the  power  be  a  general  or  a 
ones  in  their  stead.  4  Kent's  Comm.  special  one)  reserve  by  the  instrument 
315,  3x6;  2  Washb.  Real  Prop.  (4th  executing  the  power  a  power  of  revo* 
ed.)  642  (*307) ;  x  Sugd.  Pow.  (3d  cation,  or  of  revocation  and  new  ap- 
Am.  ed.)  288,  *238 ;  2  Hilliard's  Real  pointment,  and  such  power  may  be  re- 
Prop,  557.  served  toties  quoiies.^*     i    Sugd.  Pow. 

The  power  of  revocation  is  usually  49X,  ^446. 

incident  to  the  power  of  appointment,  **Though  it  was  considered  incident 
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c.  Power  of  Sale — (i)  In  Genet aL — A  power  of  sale  need  not 
be  conferred  in  express  words.  If,  from  all  the  provisions  of  the 

instrument,  it  is  clear  that  the  Intent  was  to  clothe  the  donee 
with  the  power  of  disposition,  such  intent  will  be  effectuated.^ 

to  everj  power  that  the  donee  might  his  own  life  in  the  settled  estate,  a  sub- 
exercise  it  with  a  power  of  revocation,  sequent  revocation  with  the  consent  of 
and  so  ioiies  quoiies^  yet  if  he  did  exer-  the  tV-ustees  will  not  affect  the  estate  so 
cise  it  without  reserving  such  a  power,  granted  bv  him.  Goodright  v,  Cator,  2 
he  could  not  revoke  it;  and  the  reserva-  Dougl.  477. 

tion  in  the  deed  creating  the  power  of  Where  under  a  power  in  &  mkrriage 

a  prospective  general  power  of  revoca-  settlement  uses   are  revoked  and  new 

tion,  so  that  the    last    execution  only  uses  declared,  whereby  a  younger  child, 

might  operate,   was  considered  simply  who  afterwards  becomes  the  eldest  son, 

void/'     Intr.  to  Sugd.  and  Powers  13.  takes  through  the  mere  bounty  of  the 

EffMit  of  BaTOoation'  and  liinitatUm  of  donor  property  which,  but  for  such  re- 

Vaw  Ums. — If  there  is  an  original  power  vocation    and    new    appointment,    he 

of  appointment  and  then  an  execution  would  have  taken   as  eldest  son  under 

of  that  power  reserving  a  power  only  to  the   settlement,    he   does   not  thereby 

revoke,  followed  by    a  revocation,  the  cease  to  be  entitled  to  the  portion  of  a 

original    power    remains     unaffected,  younger     son    under    the    settlement. 

Saunders  v,  Evans,  8   H.  L.  Cas.  721;  Wa^ndesford  v,  Carrick,  5  Ir.  Rep.  £q. 

7  Jur.,  N.  S.  1292;  31  L.  J.,  Ch.  233.  486. 

If  in  the  first   instrument   executing  Where  a  donee  revokes  all  the  trusts 

the  original  power   there  is  reserved  a  of  the   deed  while  the  power  only  ex- 

power  of  reyocation  and  of  new    ap-  tended  to  the  remainder,  the  party  in 

pointment,   such  instrument  does  not  whose  favor  the  new  appointment  is 

constitute  a  new  settlement,  destruct-  made  is  put  to  his  election.    Coutts  v, 

ive  of  the  first,  nor  is  the  original  power  Ac  worth,  9  L.  R.,  Eq.  519. 

thereby  exhausted   and  at  an  end,  but  The  donee  of  a  power  of  appointment 

upon  the  revocation  of  such  instrument  validly  exercised  it  by  deed  in  favor  of 

exists  in  full  force.    Saunders  v.  Evans,  her   three    sons,  and   subsequently   by 

8  H.  L.  Cas.  721;  7  Jur.,  N.  S.  1292;  31  will  invalidly  appointed  the  same  prop- 
L.  J.,  Ch.  233.  erty  to  her  eldest  son,  giving  her  young- 

If  there  is  a  power  of  appointment  to  er    sons  other  benefits  under  the  will. 

be  exercised  by  deed  or  will,  and  the  Held^  that  the  younger  sons  were  not 

first  instrument  executing  the  power  is  bound  to  elect  between  their  shares  un- 

a  deed,  which  contains  a  reservation  of  der   the    deed  and   the  benefits  given 

the  power  to  revoke  and    to    appoint  them  by  the  will.     Cooper  v.  Cooper, 

anew  by  deed,  and    then    there   is    a  39L.J.Chanc.  525.  See  also /^r^Swin- 

aimple  revocation  of  this    instrument,  bume ;  Swinburne  v,  Pitt,  27  L.  R.,  Ch. 

the  original  power  of  revocation  beings  Div.  696. 

in  full  force,  there  may  be  a  valid  execu-  In   New    York,   Indiana,  Michigan, 

tion  of  it  by  will   as  well   as  by  deed.  Wisconsin,  Minnesota,  Kansas,  Dakota 

Saunders  v,  Evans,  8  H.  L.  Cas.  721;  7  and  Alabama  the  statutes  declare  that 

Jur.,  N.  S.  1292;  31  L.J.,  Ch.  233.  every  power  is  irrevocable    unless  au- 

"Where  trusts  are  raised  with  a  power  thonty  to  revoke  is  granted  or  reserved 
of  revocation  in  the  settlor,  the  settle-  in  the  instrument  creating  it. 
ment  will  not  be  defeated  bv  the  mere  X.  Taylor  r.  Harwell,  65  Ala.  1; 
act  of  the  trustee  reconveying  to  the  Harker  v.  Reilly,  4  Del.  Ch.  72;  Rake- 
settlor.  To  effectuate  a  revocation  the  straw  v.  Rake^traw.  70  Ga.  806;  Weed 
terms  of  the  power  must  be  complied  v,  Knox,  77  Ga.636;  Cherry  v,  Greene, 
with.  And  this  is  true  even  though  the  115  111.  591;  Hamilton  v.  Hamilton,  98 
settlement  was  voluntary."  i  Sugd.  III.  254;  Putnam  Free  School  v.  Fisher, 
Pow.  366,  •  314.  30  Me.  523;    Birmingham  v.  Lesan,  76 

Where  an  estate  was  settled   to  trus-  Me.  482;    Hanson  v.  Brewer,   78  Me. 

tecs  to  the  use  of   the  settlor  for  life,  195;  Foos  v.  Scarf,  55  Md.  301;  Shaw 

with  remainder  over,  and  with  a  power  v,  Silloway,  145  Mass.  50:*;    Baker  v. 

to  the  settlor,  with  the  consent  of  the  Byerly,   40  Minn.  489;     Ha^erty    v. 

trustees,  to  revoke  all  uses  in  the  settle-  Lanterman,  30  N.J.  Eq.  77;  Belcher  v. 

ment,  if  the  settlor  grants  an  esUte  for  Belcher,  38  N.J.  Eq.  120;    Holman  v. 
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Tiggs,  42  N.J.  Eq.  127;  Terry  v.  Smith,  had  an  unrestricted  power  to  sell  all  of 
42  N.  J.  Eq.  504;  Lindley  v.  O'Reilley  his  estate,  and  that  the  annuities  were 
(N.  J.)f  15  ^^^»  Rep.  37$;  Liv-  not  charged  on  the  land  so  as  to  fonn 
ingston  ^^  Murray,  39  How.  Pr.  (N.  Y.)  an  incumbrance  thereon  in  the  hands  of 
102;  /Van  Winkle  v.  Fowler,  52  Hun  *a  purchaser  from  the  trustees.  Brad- 
(N.  Y.)  ^55;  Bradford  r.  Mogk,  5c  ford  v,  Mogk,  55  Hun  (N.  Y.)  482. 
Hun  (N.  Y.)  482;  Gersen  v.  Rinteln,  Where  lands  are  conveyed  to  a  roar- 
2  Dem.  (N.  Y.)  243;  Stewart  v,  Hamil-  ried  woman  and  her  trustee,  to  be  sold 
ton,  37  Hun  (N.  Y.)  19;  Leonard  v.  and  conveyed  in  fee,  mortgaged  or 
American  Bapt.  H.  M.  Soc,  35  Hun  rented,  as  she  may  in  writing  direct, 
(N.  Y.)  290;  Coo^an  v,  Ockershauscn,  and  in  the  event  of  her  dying  before  heir 
55  N.  Y.  Sup^r.  Ct.a86;  In  re  Powers,  husband  the  estate  to  vest  in  her  chil- 
li N.  Y.  Supp.  306;  Vaughan  v.  Far-  dren,  her  power  to  convey  is  absolute 
mer,  90  N.  Car.  67;  Howell  v,  Tyler,  and  unlimited,  and  is  not  affected  b; 
91  N.  Car.  207;  Coonrod  v.  Coonrod,6  the  latter  provision.  Jacko  v.  Tanssig, 
Ohio  114;    Ames  v.  Ames,  15  R.  I.  la;  45  Mo.  167. 

Geiger    v.    Kaigler,    15    S.  Car.   262;  A  devise  to  the  executor  of  **all  the 

Cooper  V.  Horner,  62  Tex.  356;    Faulk  balance   of  the  money    that"  tesUtrix 

V.  Dashiell,  62  Tex.  642 ;  50  Am.  Rep.  might  receive  under  a  certain  will,  and 

542^  Bateman  v,  Bateman.  i   Atk.  421.  also  "all  the   right,  title,  and  interest' 

Where  a  testator  imposes  on  his  ex-  which  testatrix,  as  one  of  the  children 

ecutor  trusts  or  duties  which  require  for  of  a  third   person,  deceased,  might  be 

their  execution  or  performance  an  es-  entitled   to  under  such  will,  **in  trust 

tate  in  his  lands  or  a  power  of  sale,  the  that  my  said  executor  will  use  the  same 

executor  will  take,  by  implication,  such  for  the  purpose  of  clothing,  educating 

estate  or  power.     Lindley  t>.  O'Reilly,  and  maintaining   her  children,  confers 

50  N.  J.  L.  636 ;  7  Am.  St.  Rep.  802.  a    power     of   sale.      Van  Winkle   v, 

A  power  in  a  will  to  **rent  or  sell"  Fowler,  52  Hun  v^^.  Y.)  355. 

lands  of  the  testator  does  not  authorize  Where  a  will  provided  that  ifthe  per- 

the  sale  of  lands  specifically  devised,  sonal  estate,   and   lands  at  W  should 

Young  V.  Twigg,  27  Md.  620.  not  pay  the  testator^s  debts,  his  execu- 

But  where  the  power  was  to  sell  any  tors  should  raise  the   same  out  of  his 

portion  of  the  estate  not  devised  to  the  copy- hold    estate,   this    language  was 

testator's  children,  the  executor  took  a  held  to  authorize  a  sale  of  the  popy-hold 

power  unrestricted  except  as  to  prop-  estate.     Bateman   v.   Bateman,  i  Atk. 

erty  specifically  devised   to  the   chil-  421. 

dren.   White  v.  Guthrie  (Ky.  1888),  8  A  general  direction  in  a  will  that  the 

S.  W.  Rep.  174.  executors   should  sell  any  part  of  the 

Where  the  will  directs  and  empow-  real  estate  whenever  they  should  think 

ers  the  executor  to  manage  and  con-  proper  so  to  do,  without  any  order  or 

trol  the  estate  as  he  may  think  best  for  decree    of  the  court,*'  there  being  no 

the    interest    of    testator's     children,  clause  in  the  will  charging  the  real  es- 

power  is  confer!^  on  him  to  sell,  lease  tate  with  the  payment  of  debts,  would 

or  mortgage    the  property,  If   in  his  not  authorize  the  executors  to  sell  the 

opinion   necessary  to  raise  money  for  land   for  that  purpose  until  after  the 

the  objects    of. the    trust      Faulx    v.  personal  estate   was  exhausted.    Gra* 

Dashill,  6a  Tex.  642;  50  Am.  Rep.  542;  ham  v.  Little,  5  Ired.  Eq.  (N.  Car.)  407. 

citinf  Orr  v,    O'Brien,  55   Tex.    155;  A  power  to  sell  certidn  lotsassur- 

Danish  v,  Disbrow,  51  Tex.  235.     Com'  veyed,  does  not  authorize  the  sale  of  the 

fare,  McCurdy's    Appeal,  124  Pa.  St.  entire  tract  by  the  acre.    Rice  v.Tvf- 

99.  emier,  8    Minn.  248;  83  Am.  Dec.  778. 

A  testator  gave  all  his  property  to  In  Illinois  a  testator,  by  one  clause  of 
trustees,  to  manage,  and  to  distribute  his  ¥rill,  gave  to  his  wife  the  entire  con- 
the  income  under  the  will.  He  also  trol  of  all  his  property,  real  and  per- 
gave  them  power  to  convey,  at  public  sonal,  "so  long  as  she  lives,  for  her 
or  private  sale,  in  fee -simple,  any  and  support  and  maintenance,  in  such  man- 
all  of  his  land,  at  their  discretion.  After  ner  as  her  situation  in  life  requires." 
providing  for  several  annuities  the  The  remainder  was  devised  to  a  son- 
will  contained  the  following  pro-  in-law  of  the  wife,  "in  consideration 
vision:  "And  I  make  each  and  every  that  he  take  good  care  of  my  wife  and 
of  the  same  a  first  charge  upon  mv  treat  her  kindly."  He  then  gsve  cer- 
estate,  into  whose  hands  soever  It  tain  real  estate  to  a  nephew,  and  then 
may  come."     field,  that  the  trustees  followed  this  clause:    "All  the  rest  of 
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my  estate,  real  and  personal,  after  the        But  where  authority  is  given  to  the 

termination  ot  tlie  lite  estate  of  my  wife,  executor  to  sell  certain  lands,  and  dis- 

1  ^ivc  lo  my  heirs-at-law."     In  another  tribute    the  proceeds  to  certain  lega- 

clause  he  gave  to  his  wife  full  power  to  ,  tees,  while  by  a  codicil  the  same  lands 

sell  all  his  personal  and  real  estate,  ex-  are  given  to  various  devisees  different 

cept  the  lands  willed  to  the  son-in-law  from  those  named  as  legatees  in  the 

and  nephew,  "should  it  be  necessary  for  will,  but  the  authority   to  sell  is   not 

her  so  to  do  for  her  maintenance  and  in  express  terms  revoked  the  authority 

suppKort — ^it  b^ing  well  understood  that  remains   and  will  control.     Anderson 

she  is  not  to  waste  any  property,  but  I  v.  Butler,  31  S.  Car.  183.     . 
want  to  give  her  full  power  to  support        In   a    Georgia  case  a  testator    ap- 

herself  w^ll,  and  should  she  choose  to  pointed  his   wife    executrix,   and    di- 

help  her  daughters  or  their  children,  rected   "that   all  the  rest  of   my  real 

she  has  full  power  to  do  so  before  the  estate   property,  including  the   house 

heirs  aforesaid  take  their  remainders—  and  lot  I    now  occupy   and   a  house 

hereby  giving  my  wife  full  power  to  sell  and  lot  I    own  in    Lawrenceville,  to- 

any  of  the  property  aforesaid,  and  give  gether  with   my    lands  be   held   and 

good  title  to  the  same,  either  at  public  controlled  by  my  wife  during  her  life- 

or  private  sale,  using  her  own  judg-  time.     I  would  also  include  whatever 

mcnt  as  to  which  shall  bring  the  greatest  money  and  notes  I  may  own.     In  short, 

amount  of  money."     The  testator  left  it  is  my  will  that  my  wife  shall  have 

neither  children  nor  grandchildren.     It  full  and  entire  control  of  all  my  effects, 

was  held  that  the  wife  had  power  to  sell  of   whatever    kind."    Held,   that    the 

the  land,  and  that  her  discretion  could  executrix  did  not  take  a  power  of  sale ; 

not  be  reviewed  by  the  court,  and  that  and  that  the  will  created  a  life  estate 

the  purchaser  was  not  bound  to  see  to  in     the    widow,    with    remainder    to 

the  application  of  the  purchase- money,  the  childi^n  of  the  testator;  and  the 

Crozier  v.  Hoyt,  97  III.  23.  life  tenant  might  waive  the  life  estate 

In  a  Massachusetts  case,  where  a  in  the  property  devised.  This  would 
will  conferred  a  power  of  sale  on  the  vest  the  whole  estate  in  the  children; 
executors,  and  a  subsequent  deed  of  and  it  would  be  in  the  power  of  a' 
the  testator  to  trustees  conferred  the  court  of  equity  to  decree  a  sale  of  the 
power  of  sale  on  them,  and  then  a  whole  or  a  part  of  the  property  for 
codicil  confirmed  the  will,  and,  after  the  support,  education  and  mainte- 
making  the  codicil,  the  testator  died,  nance  of  the  children  and  the  support 
and  then  the  trustees  conveyed  to  the  of  the  widow.  Rakestraw  v.  Rake- 
executors,  it  was  held  that  the  execu-  straw,  79  Ga.  806. 
tors  could  sell  the  land.  Chesman  v.  Under  a  cfevise  of  real  estate  to  the 
Cummings,  142  Mass.  75.  testator's  widow  to  hold  "during  her 

In  another  Massachusetts  case  it  was  life  for  her  maintenance,  but  not  to  sell 

held  that,  where  the   will   empowered  the  same,  the  said  real  estate  to  go  to 

the  executor  to  sell  "as  the  proper  and  A  at  her  death,  if  any  remains,"  it  was 

convenient  settlement   of   the    estate  held  that  the  widow  took  a  life-estate 

may  require,"  he  might  not  sell  for  the  by  express  words  of  limitation,  without 

purpose  of  making   partition  and  dis-  any  power  of  disposal    annexed,    and 

tribution  among   the  devisees.    Allen  that  the  words,  **if  any  remains,"  being 

V,  Dean,  148  Mass.  594.  hy   implication   in    opposition    to    the 

If  the  intent  not  to  grant  a  power  of  language  of  the  testator,  in  the  same 

sale  is  clear,  no  power  will  pass,  how-  clause  by  wh|ch  the  widow  is  expressly 

ever  advantageous  it  might  be.    Wal-  prohibited  from  making  sale  of  the  real 

ker  V,  Walker,  36  N.  J.  Eq.  376;  In  re  estate,  and  apparently  inconsistent  with 

Fox's  Will,  52  N.  Y.  530,    Thus  where  cv^ry  other  expression  in  the  will,  can- 

a  testatrix  devised*  to  her  executors  not  be  held  to  imply  a  right  of  disposal, 

real  estate  which  was  productive,  and  Birmingham  v,  Lesan,  76  Me.  4S2. 
also  real  estate  which  was  unproduc-        Where  a  clause  in  the  will  mereh* 

tive,  with  power  to  rent  or  lease  ac-  provided  that  the  real  estate  may   l)C 

cording  to  their  judgment,  and  invest  sold,  if  deemed  advisable,  this  is  insut- 

the  income,   they  took   no   power  of  ficient.     Whittemore  v,  Russell,  80  Me. 

sale    as    to    the    unproductive    land,  297.    So,  too,  the  facts   that  property 

though  it  proved  to  be  an  annual  drain  was  devised  in  trust  for  the  support  and 

on  the  income  of  that  which  was  pro-  education  of  the  minor  and  unmarried 

ductive.      Roe  v.  Vingut    (Supreme  children,  until  the  3'oungest  child  living 

Ct),  N.  Y.  Supp.  914.  should    arrive    at    the  age  of  sixteen 
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(2)  Power  to  Convey  Fee. — To  enable  the  donee  of  a  power  to 
convey  the  fee,  it  is  not  necessary,  when  it  appears  that  the  donor 
intended  to  authorize  such  grant,  that  he  should  specify  the  estate 
to  be  conveyed  as  the  estate  in  fee.  It  is  enough  if  the  power  be 
merely  a  power  to  sell.* 

vears,  at  which  time  the  property  was  to  aia;  Andrews  v.  Brumfield,  32  Miss. 
be  divided,  and  that  the  income  was  107;  Waring  v.  Waring,  17  Barb.  (N. 
not  sufficient  for  the  education  and  Y.)  55a;  King  v.  King,  12  Ohio  390; 
support  of  the  minor  children,  will  not  Stroud  v.  Morrow,  7  Jones  (N.  Car.) 
ju8tif/a  sale  of  the  property  by  the  '463;  Bishop  T^Remple,  11  Ohio  St  277; 
trustee  to  supply^  funds  for  that  pur-     Nimmons   v,  Westfall,    33    Ohio    St. 

~  213;  Second  Reformed  etc.  Church  f. 

Disbrow,    52    Pa.    St.  219;    Dillin   v. 

Wright,  73  Pa.  St.    177;    Forsythc  v. 

Forsythe,  108  Pa.  St.   129;  Canedy  v. 


pose.    Brome  v.  Pembroke,  66  Md.  [93. 
Ther  death  of  one  of  the  objects  of  the 
power,  or  of  those   for  whose  benefit 
the  sale  was  tp  be  made,  does  not  im-  ^       . 

pair  the  power.    Ely  v.  Dix,  118  111.     Tones,    19  S.*Car.  297;   McGavock   r. 


477- 

1.  2  Washb.  Real.  Prop.  *3i4;  Wilson 

V.  Throup,  7  Johns.  Ch.   (N.   Y.)   34; 

North  V.  Phil  brook,  34  Me.  532. 

"Where,"  says  Sir  Edward  Sugden, 

"the  intention  is  clear,  a  power  may  en 


Pugsley,  1  Tenn.  Ch.  410;  Bean  v. 
Myers,  i  Coldw.  (Tenn.;  226;  Orr  v. 
O'Brien,  55  Tex.  149;  White  v.  White, 
21  Vt.  250;  Hart  V.  White,  26  Vt  260; 
Downie  v.  Downie,  9  Biss.  (U.  S.) 
353;  H^enderson  v.  Cross,  29  Beav.  216; 


able  the  donee  to  dispose  of  the  fee,    .Herrine  v.  Barrow,  T.  R.,  13  Ch.  Dtv. 


though  no  words  of  inheritance  be  used, 
as  where  a  testator  gives  a  power  to  sell 
lands,  the  donee  may  sell  the  inheri- 
tance, because  the  testator  gives  the 
same  power  he  himself  had.'*  Quoted 
in  Hemhauser  v.  Decker,  38  N.  J.   Eq. 
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144;  14  Ch.  Div.  263;  43  L.  T.,  N.  S.  35; 
Humberstone  r.  Thomas,  3  U.  C,  Q^  d. 
516;  Anderson  v.  Hamilton,  8  U.  C,  Q^ 
B.  302;  Bergin  v.  Sisters  St.  Joseph, 
22  U.  C,  Q^B.  204. 

Compare    Brant   v,    Virginia   Coal 
Co..  93  U.  S..  326;    Wetter  v.  Walker, 


Where  lands  are  given  to  one  for  life,    62  Ga.  142;  Mulberry  v.   Mulberry,  50 


with  remainder  over  and  power  is  also 
given  to  the  life  tenant  to  sell  or  dispose 
of  the  lands,  the  life-tenant  takes  a 
power  to  sell  the  fee.  Hull  v.  Cul- 
ver, 34  Conn.  403;  Lewis  v.  Pal- 
mer, 46^  Conn.  454;  Tolland  Co. 
Ins.  Co.  V.  Underwood,  50  Conn.  493; 
Barnard  v.  Bailey,  2  Harr.  (Del.)  56; 
Jarrof  v,  Vaughn,  7  III.  132;  Market- 
tie  V.  Ragland,  77  111.  98;  Crozier  v. 
Hoy t,  97  111.23;  Henderson  v.  Black- 
burn, 104  111.  227;  Clark  r.  Middles- 
worth,  82  Ind.  240;   South  V,  South,  91 


111.  67;  rrink  t;.  Eggleston,  92  111.  5x5; 
Welch  V.  Belleville  Savings  Bank,  94 
111.  191;  Kennedy  v.  Kennedy,  105  111. 
350;  Thompson  v.  Vance,  i  Mete.  (Ky.) 
669;  Stuart  V,  Walker,  72  Maine,  145; 
Dean  v.  Nunnally,  36  Miss.  358;  Ed- 
wards V.  Gibbs,  39  Miss.  166;  Tatum  v. 
McLellan,  50  Miss,  i;  Foote  x'.  Sanders, 
72  Mo.  616;  Burleigh  r.  Clough,  52  N. 
H.  267;  Ackerman  v.  Gorton,  67  N.  Y. 
63;  Weed  V.  Aldrich,  5  T.  &  C.  (N.  Y.) 
105;  2  Hun  (N.  Y.)  531;  Cockrill 
V.  Manej*,  2  Tenn.  Ch.  49;  Milhollen  v. 


Ind.  221;  46  Arav  Rep.  591;  Downie  v.  Rice,  13  W.  Va.  510;  Scott  v.  Josselyn, 

Buennagel,  94  Ind.  228;  Lillard  v,  Rob-  26  Beav.  174;  Keeler  v.  Collins,  7  U.'C, 

inson,   3   Litt.   (Ky.)    415;    Fritsch  v.  Q^  B.  519. . 

Klansing  (Ky.)   890;    1^  S.   W.    Rep.  Where  real  estate  is  conveyed  to  a  trus- 

241;  Ramsdell  v.  Ramsdell,  21  Me.  288;  tee  to  hold  to  the  separate  use,  benefit 

Shaw  V.  Hussey,4X   Me.  495;   Benesch  and  disposal  of  a  njarried  woman  during 

V.  Clark,  49  Md.  497;  Foos  v.  Scarf,  55  her  natural  life,  and  to  such  uses  as  she 

Md.    301;    Carter    v.    Van    Bokkelen  might  by  any  writing  direct  and  appoint 

(Ind.),    20    Atl.  Rep.    781;   Dodge  v.  and  on  her  death  to  such  uses  as  she 

Moore,  100  Mass.  335;  Hale  v.  Marsh,  might- by  last  will  direct  and  appoint,  a 

100  Mass.  468;  Cummings  v.  Shaw,  108  deed  from  the  trustee  and  the  wife  would 

Mass.  159;  Smith  V.  Snow,  123  Mass.  pass  the  fee.    Pendleton  v.  Bell,  32  Mo. 

323;  Johnson  v.  Batelle,  125  Mass. 453;  100. 

Norcum  v,  D'Oeuch,  17  Mo.  98;  Boger  A   testator  devised  lands  to  his  wife 

V.  Allen,  76  Mo.  498;   Hazel  v,  Haean,  for  life,  and  gave    her,    *Hn   case    she 

47  Mo.  277;  Yates  v,  Clark,  56  Miss,  should  stand  in  need,  full  power  to  sell 
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his  whole  estate,    real  as  well   as  per-  {he  will  annexed    might    execute    the 

flonal    for    her    comfortable  •  support."  power  during  the  widow's  lifetime,  but 

Held,  that  this  was  not  a  devise  with  only  by  the  license  and  direction  of  the 

power  in  the  devisee  in  any  event  to  sell  probate  court.     On  this  state  of  facts, 

at  her  will  and    pleasure,  but  that  the  the  widow,  as  executrix,  has  power  to 

power  depended  upon  a  particular  con-  convey  a  good  title  in  fee  simple,   and 

tingency.     Stevens  v.  Winship,  i  Pick,  since  she  was  authorized  to  expend  such 

(Mass.)  3x8 ;  1 1  Am.  Dec.  178.  portions  of  .all  the  proceeds  as  she  in  her 

Where  a    testator    devised  his   real  discretion   might  deem  proper  for  her 

estate  to  his  widow   for  life,  with  re-  own   support,  the  purchaser  was   not 

mainder  over,  and  gave  to  his  executor  bound   to   attend  to  the  application  of 

power,  if  he  should  see    proper,  to  sell  the  purchase  money.'   Carroll  v.  Shea, 

the  real  estate,  and  to  put  out  the  pro-  149  Mass.  317. 

ceeds,  together  with  all  other  moneys,  A  testator  devised  his  residuary  es- 

at  interest,  and  pay  over  the  interest  tate  to  the  husband  of  his  granddaugh- 

to  the  wife  every  year,  the   power  of  ter,  in  trust  for  the  granddaughter  dur- 

sale  was  limited;  to  the  lifetime  of  the  Ing  her  natural   life;    and    in  further 

widow.     Fidler   v.  Lash,   125   Pa.  St.  trust  to  convey  the  same,  during  her 

87;  to  same  effect,   Harmon  v.  Smith,  natural  life,  from  time  to  time,  to  such 

38  Fed.  Rep.  48a.  persons,  in  such  portions,  and  on  such 

A  testator  gave  and    devised  all   his  considerations  as  she  might,  in  writing, 

'  estate,    real     and    personal,    to     his  request;  and  to  dispose  of  it  upon  her 

mother,   M,  *'to    hold   and  enjoy  the  decease,  as  she  might  by  will  direct;  or, 

same  during  her  life,  with   full   power  in  case  of  her  dying  intestate,  to  hold 

to  sell  the  same  or  any  part  thereof,  the  same  for  her  next  of  kin.     Held^ 

and  appropriate  the  proceeds    to    her  that  the  trustee  was  empowered  to  con- 

own  use  and  benefit;  and  all  deeds  and  vey  the  fee,  and   not  merely  an  estate 

conveyances    of   real   estate,    by   her  for  the  life  of  the  granddaughter.  Weed 

made,  shall  pass  a  title  in  fee  to  the  v.  Knorr,  77  Ga.  636. 

purchaser,  it  being  my  will  that  she  A  husband  conveyed  land  in  trust  for 

shall  enjoy  the  same  as  though  it  were  his  wife  and   their  children,  the  deed 

devised  to  her   in  fee."     The  testator  providing  that  the  land  should   not  be 

further  provided  that,  "after  the  death  liable  for  the  husband's  debts,  but  that 

of  my  mother,  I  devise  all  of  the  said  it  should  be  managed,  controlled  and 

estate  to   my   half  brother,  D."    The  disposed  of  by  the  wife  as  though  she 

testator's  mother,  afterwards  by  deed,  were  single,   she  to   have    power,  the 

sold,  conveyed  and   warranted   a  part  trustee  consenting,  to  incumber  or  con- 

of  the  real  estate  so  devised  to  her  to  vey  the   land,  her  husband   to  have  no 

the  defendant,    who  paid  her  therefor  interest  in  the  proceeds.     Power  was 

the  full  consideration  and  value  of  the  also  given   her  to  devise  the  same  as 

fee  simple  thereof,  and  accepted  her  though  she  were  single.    Held,  that  her 

deed  as  conveying  to  and   vesting  in  conveyance  in  fee  vested  a  perfect  title 

him  the    fee  of    the   real    estate   de-  in  the  vendee;  that  the  restrictions  were 

scribed  therein,  and  took  and  held  pos-  meant  only  to  cut  off  the  husband's 

session  thereof,  making  valuable  and  control;  that  the  interest  of  the  chil- 

lasting  improvments  thereon.     It  was  dren    depended    upon    their  surviving 

held    that,  in  the  execution   of  such  their  mother  without  her  having  exer- 

warranty  1  deed     as     aforesaid,     the  cised  the  power    of   disposition;    and 

mother,   M,     manifestly    intended  to  that  when  such  power  was  exercised  by 

execute  the  power  of  disposition   con-  her  it  was  binding  upon  them.  Moyston 

ferred    on    her  by  the  testator's  will,  v.  Bacon,  7  Lea  (Tenn.)  336. 

and  that,  by  such  deed,  she  conveyed  Where  a  testator  devisea  to  his   wife 

to  the  defendant,  not    merely  her  life-  and  daughter  his  whole  estate,  they  "to 

estate,  but  also  the  absolute   title  in  be  equal  and  joint  heirs,  to  sell  and  dis- 

fee  simple,  which  she  had  **full  power"  pose  of  the  same,  and  the  survivor  on 

to    do    under    the    will.     Downie    x\  the  death  of  either  of  them,"  the  whole 

Buennagel,  94  Ind.  228.  estate  to  be  at  the  wife's  **absolute  dis- 

A  testator    gave  his  widow  a   life-  posal  during  the  minority  of  said  child" 

estate  in  land,  and  gave   to  her  as  exec-  no  power  to  sell  was    conferred   upon 

utrix  the  power,  at  her  discretion,  to  the  wife  for  a  longer  period  than  during 

convey  the  fee.    The  will  further  pro-  the    child's    minority.       Devereux   v, 

vided  that,  in   case   she  declined  or  re-  Dunn,  2  Ired.  Eq.  (N.  Car.)  206. 

signed  the  trust,  the  administrator  with  Where  the  testator  gives  the  land  on 
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which  he  llTed  to  his  wife  for  life;  also  should  be  divided  into  five  equal  shares, 
absolutelj  all  slaves,  furniture,  etc.,  on  and  pass  to  his  children  named, 
the  plantation;  ''that  is,  that  she  enjoy  The  seventh  clause  vested  in  his  ex- 
them  during  her  life,  and  then  dispose  ecutors,  or  such  of  them  as  qualify, 
of  them  among  his  lineal  descendants  full  power  to  sell  and  convej  a  good 
as  she  should  think  proper,"  the  power  title  to  any  part  of  his  estate,  ^and  the 
of  appointment  thus  given  to  the  wife  title  to  my  real  estate  is  hereby  vested 
does  not  extend  to  the  remainder  in  the  severally  in  my  executors  so  as  to  en- 
land  in  which  a  life -estate  was  given  able  them  or  either  of  them  to  pass 
her,  and  such  remainder  vests  in  the  title  thereto  to  a  purchaser  or  pur- 
residuary  devisees.  Mitchells  v.  John-  chasers,  but  for  no  other  purpose,  tod 
son,  6  Leigh  (Va.)  461.  to  no  greater  extent"     In  addition  to 

A.  testator  directed  that  all  his  prop-  the  land  specifically  mentioned  as  de- 
erty  should  be  equally  divided  between  vised  to  the  wife  for  life,  the  testator 
his' wife  and  children,  his  executors  to  owned  several  other  tracts  of  lands, 
portion  the  same  into  as  many  equal  and  such  other  tracts  were  also  di- 
shares  as  might  be  necessary  to  give  rected  to  be  sold  by  his  executors, 
each  beneficiary  two  shares,  and  convey  The  executors  named  in  the  will 
one  of  such  'shares  to  each  beneficiary  failed  to  qualify,  and  the  w^dow  quali- 
in  fee,  and  retain  the  residue  in  trust,  fied  as  administratrix  with  the  will  tn- 
and  pay  over  the  income  on  the  re-  nexed,  and  sold  the  land  devised  to 
spective  shares  to  each  beneficiary  dur-  her,  and  placed  the  purchaser  in  pos- 
ing life,  the  wife*s  portion  remaining  in  session.  The  land  was  claimed  by  the 
their  hands  at  her  death  to  be  divided,  devisees  in  remainder,  /fe/i/,  that  the 
etc.  The  executors  were  given  full  widow  acquired  only  a  life  interest  in 
power  to  convey  any  and  all  the  estate,  the  lands  devised  to  her  by  the  second 
and  invest  the  proceeds  on  the  same  clause  of  the  wifl,  and  the  power  given 
trusts.  It  was  held  that  the  executors  to  the  executors  to  sell  by  the  seventh 
could  convey  at  any  time  the  fee  in  the  clause  was  restricted  to  a  sale  after 
portion  set  apart  for  the  use  of  the  wife  the  termination  of  her  life  estate;  and 
during  her  lifetime,  and  not  simply  a  the  widow  had  no  authority  to  sell  any 
life-estate.  Kortright  v.  Storminger,  interest  greater  than  her  life  estate. 
49  Hun  (N.  Y.)  349.  Dohoney  v.  Taylor,  79  Ky.  121. 

In  a  recent  case  in  Kentucky  it  was  Where  lands  are  devised  to  tne  testa- 
held  that,  under  the  circumstances  of  tor's  widow  for  life  or  during  her  wid* 
that  case,  the  life  tenant  had  no  power  owhood,  and  power  is  given  to  sell 
to  convey  a  fee.  There  the  testotor  them  during  widowhood,  she  can  con- 
by  the  second  clause  of  his  willde-  vey  the  fee.  No  particular  words  are 
vised  to  his  wife  certain  real  estate  necessary  provided  they  show  such  to 
and  certain  household  furniture  con-  be  the  intention.  Thus  the  Supreme 
eluding  with  the  words:  "The  fore-  QoMrX,o{ Missouri  held  the  following 
going  mentioned  articles  are  given  to  words  sufficient  for  the  purpose:  **To 
my  said  wife  for  and  during  her  nat-  my  wife^all  my  real  estate,  to  do  as  she 
ural  life,  and  then  to  return  to  my  es-  shall  wish  for  her  own  use  while  she 
tate,  except  such  of  it  fts  may  be  con-  continues  my  widow;  I  will  that  she 
sumed  in  its  use."  (The  word  **arti-  shall  sell  one  lot  (specifying  the  lot) 
cles"  in  this  clause  was  held  to  include  and  apply  the  proceeds  to  her  own  use. 
the  realty  devised  to  his  wife  for  life.)  Boyer  v.  Allen,  76  Mo.  498.  The 
The  clause  concluded  as  follows :  "I  Supreme  Court  of  Illinois  held  the 
give  to  m/wife  in  addition  to  the  be-  same  way  in  a  case  where  the  testator 
fore  mentioned  property  one-third  of  willed  that  his  wife  should  take  at  his 
the  proceeds  of  any  personal  estate  decease  his  whole  estate,  real  and  per- 
which  may  remain  after  paying  my  sonal,  and  should  manage  the  same  at 
debts.    This  last  is  an  absolute  gift."  her  discretion  and  deal  with  the  same  as 

The  third  clause  of  the  will  directed  though  she  were  entire  and  sole  owner; 

that  after  the  death  of  his  wife,  all  of  that  she  should  pa^'the  debts,  etc^  out  of 

the  estate  given  to  her  for  life  "and  the  estate  without  any  sale  of  the  same 

which   may   remain,   be  sold  upon   a  except  sucK  as  she  may,  in  her  discre- 

reasonable   credit,    and   the   proceeds  tion,  voluntarily  make;"  in  the  event 

divided  as  herein  directed."  of  his  widow's  re-marriage,  he  provided 

The  sixth  clause  provided  that  after  that  she  was  to  *be  put  upon  her  dower 

the  death  of  the  widow  all  the  estate  of   one-third,    and    that  the  fee   and 

remaining  unsold,  and  the   proceeds,  ownership     of      my    estate   vest    in 
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(3)  Effect  Upon   Estate, — A  power  of  sale  may  override  estates 
in  fee.* 

said  heirs,  subject  to  said  dower  in-  413.  And  a  valid  executory  devise  can- 
terest."  Markillee  v,  Ragland,  77  111.  not  subsist  under  an  absolute  power  of 
98.  In  North  Carolina  like  effect  was  disposition  in  the  first  taker.  4  Kent's 
given  to  the  following  words:  **A11  ray  Comm.  '270;  McKenzie's  Appeal,  41 
property  to  my  beloved  wife  during  her  Conn.  607 ;  19  Am.  Rep.«535;  Burleigh 
natural  life  or  widowhood,  with  power  v.  Clough,  53  N.  H.  267;  13  Am.  Rep. 
to  dispose  of  the  same  by  sale,  will  or  23.  ^ 
otherwise  at  her  discretto'n."  Stroud  v.  It  is  proper  to  remark  here,  in  pass- 
Morrow,  7  Jones  (N.  Car.)  463.  In  ing,  that  it  has  been  held  repeatedly, 
Vermont:  **To  my  beloved  wife  one-  both  in  this  country  and  in  England^ 
third  part  of  all  my  real  and  personal  that  where  a  fee  is  conveyed,  any  limit- 
estate  to  have  at  fier  disposal  during  ation  or  restriction  of  the  absolute  power 
her  natural  life  or  as  long  as  she  re-  of  the  grantee  over  it  is  void.  Thus,  in 
mains  my  widow."  White  v.  White,  thecaseof  Mandlebaum  v.  McDonell,29 
21  Vt.  350,  and  construing  the  same  Mich.  78;  18  Am.  Rep.  6x,  Christiancy, 
will,  Hart  v.  White,  26  Vt.  260.  In  J.,  in  an  elaborate  argument  on  this 
New  yersey:  "To  my  beloved  wife  all  point,  so  clearly  draws  the  distinction 
my  real  estate,  etc.,  for  her  use  and  between  the  cases  where  a  power 
benefit  for  her  lifetime  and  during  her  would  be  held  valid,  and  one  where  it 
remaining  widow,  with  the  privilege  to  would  be  void  as  in  restriction  of  alien- 
sell  and  dispose  of  the  same  at  her  own  ation,  that  it  seems  proper  to  make  a 
free  will,  but  only  during  her  said  wid-  somewhat  extended  quotation  there- 
owhood."  Hemhauser  v.  Decker,  38  from.  **The  estate  devised."  he  says, 
N.J.  £q.  436.  being  an  absolute  vested  estate  in  fee, 

And  see   generally   on    this    point,  the  only  remaining  question  is,  whether 

Giles  V,  Little,  104  U.  S.  291 ;   Vaughn  such  a  restriction  of  the  right  of  the  de- 

V.    Lovejoy,    34    Ala.    437;    Frey    v,  visees  to  sell  such  an  estate  is  valid. 

Thompson,  66    Ala.    287;    Jenkins  v.  This  is  the  main  question  in    the  case 

Merritt,  17  Fla.  304;  New  v.   Potts,  55  and  was  very  properly  so  treated   and 

Ga.  420;  Green  v.  Hewitt,  97   111.   1x3 ;  discussed  by  the  counsel  on  both  sides. 

Stillwell    V,    Knapper,    69    Ind.    55S;  And  before    proceeding   to  determine 

Coppage    V,    Alexander,    2    B.  Mon.  this  question,  if  may,  for  the  sake  of 

(Ky.)3i3;  Swope    v,    Swope,    5   Gill  clearness,  and  to  avoid  the  confusion 

(Md.)  225;  Gough  V.  Manning,  26  Md.  which   might  arise  from   confounding 

247 ;   Mandelbaum   v,  McDonnell,   29  questions  which  might  otherwise  seem 

Mich.  •A ;  18  Am.  Rep.  61 ;    Dumey   v.  analogous,  be  as  important  to  point  out 

Schoefner,    24    Mo.    170;    Bryant     v.  what  the  question  does  not  involve,  as 

Christian,  58  Mo.  98 ;  Steger's   Estate,  what  it  does.  It  does  not,  then,  involve 

II  Phila.  (Pa.)  158;  Aaron  v.  Beck,  9  the  question  whether^  restraint  upon  the 

Rich.  Eq.   (S.   Car.)  411;   Missionary  sale    of   this    property    for    an    equal 

Soc.  t'.  Calvert,  33   Gratt.  (Va.)   357;  length  of  time  might  not  have  been 

Marples  v.  Bainbridge,  1  Madd.  317;  rendered  legally  effective  by  the  con- 

Pickwell  V.  Spencer,  L.  R.,  6  Exch.  190 ;  veyance  of  the  legal  title  to  trustess,  in 

Evans  v.  Rosser,  3  H.  &  M.  190;  Lloyd  trust  for  the  benefit  of  these  devisees, 

V.  Lloyd,  3  Sim.,  N.  S.  355 ;    Brown  v,  according  to  instructions  as  to  time  of 

Hammond,      Johns.     Eng.  Rep.   310;  sale,  which  might  have  been   inserted 

Nowlan  v,  Walsh,  4  De  G.  ift  Sm.  284;  In  the  wUl;  in  which  case  the  validity  of 

Underbill  r.sRoden,  L.  R.,  2  Ch.  Div.  the  restrictions  as  to  time  would  depend 

494;  Burgess  i;.  Burrows,  2x  U.  C.  C.  mainly  upon  the  question  whether  the 

P.  426.  perioa    exceeded  that  allowed  by  the 

1.  Boyce  v,  Hanning,  2  C.  &  J.  334.  Rule  against  Perpetuities.  Nor  does  the 

See  Sugden  v,  Ackerman,  37  N.  J.  Eq.  question  involve  an  inquiry  how   far  a 

442 ;  Crozier  t'.  Hoyt,  97  111.  23 ;  Proc-  somewhat  similar    object  might  have 

tor  V.  Scharff,  80  Ala.  227.  been  accomplished  by  making  this  es- 

But  if  the  devisee  or  legatee  have  tate  in  fee  in  these  dfe visees  defeasible, 

the  absolute  right  of   disposal  of  the  upon  the  condition  of  their  executing, 

property  at  pleasure,  a  devise  over  is  before  a  certain  period,  a  conveyance  to 

inoperative.  Ramsdell  v.  Ramsdell,  21  certain  persons,  or  to  any    other  than 

Me.  388 ;  Pickering  v.  Langdon,  22  Me.  certain  persons,  or  to  any  party  what- 
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d.  Power  to  Lease — (i)  In  General. — ^The  power  granted  to 
a  life  tenant  to  make  leases  which  shall  be  effectual,  even  though 
the  life  tenancy  may  terminate  before  the  end  of  the  term 
granted,  is  one  of  the  most  useful  of  powers,  and  the  one  which 
in  England^  is  perhaps  the  most  frequently  granted.^ 

ever,  or  of  their  becoming  bankrupt,  or  with  the  same   proTisions   restrictiiig 

allowing  a  sale  upon  execution,  or  per-  the  power  of  sale.    Mj  first  difficult? 

mitting  a  Judgment  to  become  a  lien,  or  in  holding  the  devisees  or  their  estate 

upon  condition  of  using  the  property  in  bound  by   the  restriction    is    this:! 

some  particular  way,  the  property  being  legal  obligation   always  involves  the 

limited  over  to  another,  or  to  be  for-  idea,  not  only  of  a  party  upon  whom  it 

feited  and  revert  on  breach  of  the  con-  rests,  but  of  another  party  in  whose 

dition.    In  these  cases  there  would  be  favor,  or  for  whose  interest  or  benefit 

some  party  besides   these  devisees   in-  it  is  imposed,  and  who,  therefore,  his 

terested  in  the  observance  of  the  con-  the  right  to  call  for  its  enforcement" 
dition,  with  a  right  to  take  advantage        In  tne  case  from  which  the  above 

of  the  breach,  viz:  the  heirs  of  the  de-  citation  is  made,  the  court  held  that 

visor,  or  the  person  to  whom  the  prop-  the  restrictions  upon  the  sale  were 

erty  was  limited  over.    It  is  quite   pos-  invalid.    This  case  has  been  followed 

sible  that  many  restrictions  or  qualifi-  by  the  recent  English  case  of  Rosher 

cations  upon  the  right  of  devisees  or  v,  Rosher,   L.  Rep.,  a6  Ch.  Div.  8oi, 

grantees    may    be    made  effectual  by  where  a  testator  devised  an  estate  in 

making  the  estate  itself  dependent  upon  fee  to   his  son,  provided    that  if  he 

such  condition,  to  which  it  could  not  be  wished  to  sell  it  during  the  life  of 

subjected  if  the  estate  given  is  absolute,  testator's  wife,  she    should    have  an 

as    it    is    admitted  to    be    here.     Nor  option  to  purchase  it  at  a  sum  which 

does  the    fact  that,    in    the    case    of  was  about   one-third    of    its    market 

an  executory  devise,  or  in  that  of  a  value.     It  was  held   that  this  proviso 

contingent  remainder,  or   any  other  amounted^to  an  absolute  restraint  on 

interest  not  vested,  a  restriction  upon  alienation  during  the  life  of  the  testa- 

the  power  of  the  devisees  to  sell  before  tor's  widow,  and  was  void, 
it    shall    become    vested    in    interest        The  foUowin/cases  also  hold  that  a 

would  be  good,  in  any  manner  tend  general  restriction  on  alienation  after  a 

to  sustain  such  a   restriction  upon  a  conveyance  in  fee,  is  void.  Mc  Williams 

vested    estate    in    fee.      This    devise  v,  Nisly,  2  S.  &  R.  (Pa.)    507;  Hawlej 

is  not  made  to  trustees  for  the  bene-  v.  Northampton,  8  Mass.  37;  McDow- 

fit    of    the  devisees,    but    directly  to  ell  v.  Brown,  21  Mo.  57;  Kent  t*.  Allen, 

the    devisees    themselves.      The    es-  32  Mo.  87;  Wead  v.  Gray,  78  Mo.  59; 

tate    devised     is    not    a     conditional  Chew  v,  Keller,  100  Mo.  362. 
one  to  be  forfeited  or  to  revert  to  the        This  question   is   fully  discussed  br 

heirs  of  the  testator,  or  to  go  over  to  Mr.  Surrogate  Rollins,  of  the  New  York 

others  on  a  breach  of  the  restrictions.  Surrogate's  Court,  In  re  Fembacher, 

nor   one  which    is    to   vest  at  some  17  Abb.,  N.  Cas.  (N.  Y.)  339,  and  the 

future  day,  or  upon  the  happening  of  cases  in  New  York  and  elsewhere  are 

some  future  event,  but   an   absolute  reviewed  as  they  are  also  by  the  court  of 

vested  remainder  or  estate  in  fee,  and  appeals  in  Van  Home  v.  c5ampbeU,  100 

though  not  to  come  into  actual  enjoy-  N.  Y.  287. 

ment  until  the  death  of  the  widow,  to        See    also  the  note  to   57  Am.  Dec 

whom  a  life  estate  is  given,  it  is  just  587. 

as  much  vested,  and  the  devisees  have        1.  2  Sugd.  Pow.  (3rd   Am.  ed.)  375* 

just  as  much  right  to  sell  the  interest  '305;  Taylor  v.  Horde,  t  Burr.  60. 
or  estate  devised,  as  if  there  had  been        Chancellor  Kent    says:    *'It  vas  a 

no  intervening  estate   for  life.    And  clear  principle  of  the  common  law,  that 

the  question  of  the  validity  of    the  no  man  could  grant  a  lease  to  continue 

restriction  is,   in   my  view,  precisely  beyond   the  period   at  which  his  own 

the  same,  in  all  its  legal  aspects,  as  if  estate  was  to  determine;  and,  therefore^ 

no  life  estate  had  been  given  to  the  a  tenant  for  life  could  not,  by  virtue  of 

widow,  but  the  whole  had  been  given  his  ownership,  make  a  lease  to  continue 

in  fee  directly  to  these  devisees,  as  an  after  his  death.     But  a  lease  made  un  - 

absolute  estate  in  fee  and  in  possession,  der  a  power  may  continue    notwith- 
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standing  the  determination  of  the  estate  every   the   children  and   child   of  my 

hy  the  death  of  the  person  by  whom  said  son,    and   their    descendants  per 

the  power  is  exercised."  4  Kent  Comm.  stirpes    which     should    be    living    at 

*ioo.  his     death,     their     heirs^     executors, 

In  Taylor  zu  Horde,  x  Burr.  13 1,  Lord  administrators    and    assigns    forever." 

Mansfield    says:     "The    plan    of   this  The  will  also    empowered  the  trustee 

power  is  for  the  mutual  advantage  of  with    the    consent    of    the    son    dur- 

possessor  and  successor.    The   execu-  ing  his    life,   and  subject    to    the    ap- 

tion  thereof  is  checked  with  many  con-  probation  of  the  orphans*  court  after 

ditions,  to  guard  the  successor;  that  the  the  son's  death,  to  make  such  changes 

annual  revenue  shall  not  be  diminished,  of  the  investments  from  time  to  time  as 

nor  those  in  succession  or  remainder  at  he  saw  fit,  "for  the  which  end  I  hereby 

all    prejudiced   in   point  of  remedy,  or  authorize  and  empower  mv  said  trustee 

other  circumstances  of  full  and   ample  to  do  all  lawful  acts,  ana  execute  and 

enjoyment."     And    the    same   learned  deliver    all    lawful    deeds   and  instru- 

judge  says  that  they  should  be  liberally  ments  of  writing  in  the  premises,  full 

construed.     Right  v,  Thomas,    i  Wm.  Pp^er  to  lease  being  included  herein." 

Blacks.  449.  The  testatrix  made  a  codicil  in  which 

The  most  important  power  connected  after  providing  for  certain  contingencies 

with  the  making  of  leases  is  that  given  she  adds:     "Lest  there  be    any    mis- 

to  a  tenant  for  life  in   modern   settle-  understanding    as    to    the     powers  of 

ments;  and  leases  made  in  pursuance  my  said  trustee,  as  to  the  leasing  of  the 

of  such  powers  are  good  against  the  property,  I  hereby  declare  it  to  be  my 

persons  in  remainder  and  reversion.    4  intention,   that    .  ^.    .    he   shall  have 

Greenl.  Cruise.  Dig.  *I57.  full  power  and  authority  to  make  and 

Ordinary  trustees,  too,  have  an  im-  execute  any  and  all  leases  whatsoever 

plied  power  of  leasing  where  they  are  of   my    estate    which    he    may    deem 

charged  with  the  payment  of  annuities,  advantageous  and  proper." 

debts  or  legacies,  and  have  no  power  of  It  was  argued  that  this  leasing  power 

sale.     2  Perry  on  Trusts,  ^  520.  was  repugnant  to  the  estates  created  by 

While  the  power  to  make  leases  is  the  will,  and  therefore  void.  The  court, 
one  of  the  most  common  powers  while  admitting  that  if  this  were  a  re- 
created in  England,  where  a  large  straint  upon  alienation  instead  of  a 
proportion  of  the  lease- holds  are  power  to  lease  it  would  be  void,  holds 
held  by  virtue  of  the  exercise  of  such  that  a  power  to  lease  is  valid,  provided 
powers,  they  are  by  no  means  so  fre-  it  does  not  infringe  the  rule  as  to  per- 
quent  in  this  country.  Still  they  petuities,  and  says  "this  is  quite  different 
are  not  unknown.  In  Collins  v.  from  clogging  a  direct  devise  in  fee, 
Foley,  63  Md.  1581  52  Am.  Rep.  505,  with  a  restriction  upon  alienation.  In 
the  court  by  Miller,  J ,  said:  ^'Powers  fact,  one  of  the  principal  purposes 
of  leasing  are  very  common  in  English  of  interposing  the  trust  seems  to 
settlements  and  wills.  In  that  country  have  been  to  enable  the  testatrix  to 
every  well  prepared  settlement  and  confer  upon  the  trustee  this  leasing 
will  of  real  estate,  unless  its  value  be  power,  and  we  think  it  may  be 
inconsiderable,  or  the  circumstances  of  safely  afiSrmed  that  in  all  the  range 
the  case  do  not  require  it,  contains  a  of  authorities  no  case  can  be  found  in 
power  of  leasing,  and  as  was  said  by  which  the  validity  of  such  a  power, 
Lord  Mansfield  in  Taylor  v.  Horde,  thus  conferred  and  thus  limited,  has 
I  Burr.  120,  *of  all  kinds  of  powers  this  been  questioned.  Such  powers  are  not 
is  the  most  frequent.'  The  general  6nly  reasonable,  but  are  sometimes 
rule  of  interpretation  which  prevails  necessary,  especially  in  a  case  like 
here  as  in  all  of  the  similar  cases,  is  this,  where  the  estate  disposed  of  con- 
that  such  powers  must  be  construed  sists  largely  of  property,  the  income 
according  to  the  intention  of  the  from  which  must  consist  of  rent  re- 
parties."                   ^  served  under  leases,  and  where  infants 

In  this  case  the  testatrix  by  her  will  are  the  beneficiaries.     At  all  events  the 

devised    the    residue    of  her  estate  to  testatrix  had  the  right  to  dispose  of  her 

Daniel  J.   Foley,   his  heirs,  executors  property  as  she  pleased,  and  this  dispo- 

and  administrators  in  trust,  to  pay  an  sition  of  it  does  not,  in  our  opinion, 

annuity,  and  to  hold   "to  and  for  the  violate   any   established    rule    of   real 

use   and  benefit  of  my   son  during  his  estate  law."    Collins  v.  Foley    63  Md. 

life  only,  and  from  andf  after  his  decease  158;   52  Am.  Rep.  509. 

to  and  for  the  use  and  benefit  of  all  and  Lands  were   devised   to   A   for  life 
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witli  remainder  to  B  for  life,  with  power  than  that  prescribed   is  good.    Isher- 

to  A  to  make  leases.     A  made  a  lease  wood  r.  Oldknow,  3  M.  £  S.  382. 

to  C  and  died  during  the  term.    It  was  And  under  a   power  to    lease   for 

held  that  B  could  sue  upon  the  cove-  twenty-one  years,  a  lease  for  twentr- 

nants.     Isherwood  f.  01dknow,3  M.  &  one  years,  determinable  at  the  option 

S.  383;  Rogers  V.  Humphrey,  4  A.  &  E.  of    the  lessee,   is    good.    Edwards  v. 

299.  Millbank,  4  Drew  606. 

BqIm  of  Go&atniotioa  of  Fowort  to  Where  a  testator  devised  an  estate  to 

LM«o.— In  Kent's  Comm.  •lo;,  it  is  said,  trustees  in  touat  to  A  for  life,  with  re- 

»»Powers  to  make    leases  are   treated  mainder  to  his  children  with  power  in 

liberally,  for  the  encouragement  of  ag-  ^^  trustees  to  make  leases  not  exceed- 

ricultural  improvement  and  enterprise,  V?^  twenty-one  years,  and  tiie  trustees 

which  require  some  permanent   inter-  disclaimed  a  lease  made  by  the  testator  s 

est."     And    see   Right  v,  Thomas.   3  heir  at  law  is  void.      Robson  v.  Flight, 

Burr.  1441:  I  Wm.  BI.446.  34  L- J-.  Ch.   226;  n  L.T.,N.  S.725. 

«                ^     ey     ^1.  r^       »•                *t-  A  powcr  of  IcasiHg  wits  giveu   to  A, 

In  an  early  South  Carolina  case  the  ^^^J^^  ^^^  ^^     ^^^  f^^^^    ^^^  ^^^^  (^ 

trustees  of  a    charity  were   proh  bited  ^^^           ^^„^„^  ^^^  jj^^     ^he  son  ob- 

^^J^A  *^^^?u^  ?'^  ahenat  ng,  and  it  was  ^^,„^ ^  ^^^^  ^j^  ^^^^^^  ^            ^^  ^^^  ,^^. 

adjudged    hat  a  power  to  lease  was  im-  ^^^.^  ,.f^  ^^^^^^  (containing  no  notice  oi 

plied       Black    r.    Ligon.  Harper    (S.  ^j^^   p^^^^^    subject  to  a  certain  rent, 

Car.)  tq.  205.  ^.^j^  ^  power  of  re-entry  for  nonpar- 

The  restrictive  portions  of  a  power  ment.      Held,   that    the'  son    couldn't 

to  make  leases  are  to  be  strictly   con-  lease  under  the  oower  during  the  life- 

strued  against    the  tenant  for  life  and  time  of    A.      Coxe   v.    Day,  13    East 

his  lessees,  and   in   favor  of    the  re-  nS. 

maindermen    or     reversioners,  since  '     a   mortgage  conUined    a    provision 

the  conditions  upon  which  powers  of  enabling  the  mor^agor,  till  foreclosure, 

this  kind  are  given  are  inserted  with  a  to  grant  leases.    The  mortgagor  made 

view    to    the  interest    of  the    latter.  ^  lease  to  one  in  trust  for   the   mort- 

Therefore  every  circumstance  required  gagor  himself.     Held,  to  b*  a  valid  ex- 

by  the  power  must  be  strictly  followed,  erdse  of  the    power,     bevan  v.  Hab- 

or  the  lease  will  be  void ;  and  the  in-  good,  7  Jur.,  N.  S.  41 ;  30  L.  J.,  Ch.  107, 

struments  by  which  leasing  powers  are  j  Johns  &  H.  22. 

executed  are  construed  more   strictly  a  tenant  for  life  had  a  power  of  ap- 

than  other  deeds  of  appointment.    4  pointing    the    estate,  by  deed  or  will, 

Greenl.  Cruise  Dig.  *I58.  among  his  children  or  to  one  of  them, 

A  power  to  lease  lands  generally  but  had  no  power  to  lease.  He  granted 
will  authorize  the  leasing  of  opened  a  lease,  and  on  the  day  of  its  date  made 
mines  therein  but  not  of  unopened  a  will  in  exercise  of  the  power  in  favor 
mines.  Clegg  v.  Rowland,  L.  R.,  3  of  a  daughter.  At  the  same  time 
Eq.  160.  Under  a  power  to  executors  the  father  and  daughter  gave  the  lessee 
to  lease  the  testator's  real  estate,  they  a  bond  of  indemnity  against  the  forfeit- 
are  authorized  to  lease  the  coal  in  a  ureof  the  lease  by  the  death  of  the  ap- 
mine  on  his  estate.  Wentz's  Appeal,  pointor  during  the  term.  Held^  that 
106  Pa.  St  301.  See  also  cases  cited  in  the  power  was  well  exercised.  Pickles 
Mines  and  Mining  Claims,  vol.  15,  v.  Pickles,  7  Jur.,  N.  S.  1065;  31  L.  J. 
p.  596.  Ch.  146. 

Ifan  improper  covenant  is   inserted  The    term  of  the  lease  is  generally 

in  a  lease   made  under   a  power,  Ihis  twenty-one   years.      2    Washb.   Real 

does  not  merely  render  the  covenant  Prop.   ♦306;  4  Cruise  Dig.  ♦170. 

invalid,  but  the  lease  itself  is  void.    4  By  the  New  York   statute,  the  term 

Cruise     Dig.    *is8;      a      Perry      on  may  not  exceed   twenty-one  years  and 

Trusts,  §  359.                                '  must  commence  during  the  lifetime  of 

A  lease  for  a  longer  term  than  that  the  life  tenant  on  whom  the  power  to 

authorized  by  the  power  is  bad  at  law.  lease   is  conferred.    New  York    Rev. 

Sinclair  V.  Jackson,  8  Cow.    (N.   Y.)  Stat.,  §4  87-89    (Banks*  ed.),p.   2447; 

581;  but  may  be   held   good  in  equity  (1882)    p.    2190.       And    see    Root   v, 

for  the  time  limited,  and  void  only  for  Stuyvesant,  18  Wend,  (N.  Y.)  257. 

the      excess.     Campbell     v.      Leach,  X  lease  for  fourteen  years  is  a  good 

Ambl.  740;  Pawcey  v,  Bowen,    i   Ch.  exercise  of  a  power  to  lease  for  two  or 

Ca.  23;  3  Ch.  Rep.  11.  three  lives,  or  for  the  term  of  twenty* 

A  lease  for  a   less  number  of  years  one  years.     Isherwood  v.  Oldknow,  3 
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(2)  Following  Conditions, — Where  the  tenant  for  life  has 
a  power  of  leasing  under  certain  conditions,  the  lease  must  con- 
form strictly  to  the  conditions.* 

M.  &  S.  382.  See  also  Whitlock's  Case,  ...     as  may  be  in  the  esttmation  of 

8  Coke  69  b;    i    Sugd.   Pow.  *5I4;  2  my  said  trustee  proper  and  advantageous, 

Sugd.  Pow.  *354.  to  which  end  I  hereby  authorize  and  em- 

Under  a  power  of    leasing  for  one,  power  my  said  trustee  to   .  .   .  execute 

two  or  three  lives,   or  for  any  term  of  and  deliver  all   needful  deeds,  leases, 

years,  determinable    on    one,   two    or  and  other  instruments  of  writing."      It 

three  lives,  the  three  lives  must  be  cer-  was   held  that  the  trustee  might  make 

tain  and  coexisting.     Doe  v.  Halcomb,  a,  lease  for  ninety -nine  years.      Collins 

7  T.  R.  713.  V.  MacTavish,  63  Md.  166. 

Where  the  power  is  to  grant  a  lease  A  power  to  lease  mines  and  minerals 

for  thirty-one  years  or  for  three  lives,  contained  in  a  gift  of  a  life-estate  in  the 

and  the  lease  was   made  for  three  lives  lands  under  which  they  lie,  though  ex- 

and  thirty -one  years,  whichever  should  pressed  in  general  terms,  "does  not  nec- 

last  longest,  this  was   a  good  execution  essarily  imply  a  power  in  the  life-tenant 

of  the  power.    Commons  v.  Marshall,  to  make  a   lease  exceeding  the  term  of 

6  Bro.  P.  C.  168.  his  own  life.     Vivian  v.  Jegon,  3  L.  R., 

An   estate   was    settled    on    several  H.  L.  Cas.  285;  19L.  T.,  N.  S.  218;   37 

tenants  for  life  in  succession,  with  re-  L.  J.,  C.  P.  313. 

mainders  in  tail,  with  power  to  each  Ckmflnnatlon  of  Leasta. — If  the  life- 
tenant  for  life,  "who  should  be  entitled  tenant  grants  a  lease  exceeding  his 
to  the  freehold  of  the  premises,  or  any  power,  such  lease  is  void,  and  not  capa- 
part  thereof,  when  he  should  be  in  the  ble  of  confirmation  by  the  remainder- 
actual  possession  of  the  same  or  any  man.  ^  But  if,  after '  the  death  of  the 
part  thereof,  from  time  to  time,  by  in-  life-tenant  the  remainderman  accepts 
denture,  to  make  leases  of  all  or  any  rent  as  such,  this  is  an  admission  of  the 
part  of  the  lands,  whereof  he  should  be  tenancy.  Doe  f.  Watts,  7  T.  R.  83;  2 
in  the  actual  possession  as  aforesaid,  for  Esp.  501.  And  see  Robson  f.  Flight, 
any  term  or  number  of  years  not  34  L.  J.,  Ch.  226;  11  L.  T.,  N.  S.  725; 
exceeding  twenty-one,  or  for  the  Wright  v.  Smith,  5  Esp.  203;  Doe  v, 
life  or  lives  of  any  one,  two  or  three  WelTer,  7  T.  R.  478;  Doe  v.  White,  2 
person  or  persons,  so  as  no  greater  D.  &  R.  716. 
estate  than  for  three  lives  be  at  any  one  1.  Caran  t/.  Pulteney,  6  Bro.  P.  C. 


time  in  being  in  any  part  of  the  prem-     175;  5  T.  R.  567;  2  Perry  on  Trusts,  § 

ises."    Htld^  that  the  power  authorized     529. 

either  a  chattel    lease   not    exceeding        The  statute  12  &  13  Vict.,  ch.  26  as 


ises."    Held^  that  the  power  authorized     529. 

The  statute  12  «  13  vu 
twenty-one  years,  or  a   freehold   lease     amended  bv  1 3 Vict<,  en. 17,  providing  for 


not  exceeding  three  lives;  that  a  lease  relief  agamst  defects  in  leases  made 
for  ninety-nine  years,  determinable  on  under  leasing  p>owers,  does  not  apply  to 
lives  was'  void,  since  it  might  exceed  leases  granted  by  a  mere  stranger  to  a 
twenty-one  years,  and  that  it  was  not  leasing  power.  Ex  parte  Cooper,  34 
even  good  pro  tanto  for  twenty-one  L.  J.,  Ch.  373;  11  Jur.,  N.  S.  103. 
years.  Roe  v,  Prideaux,  10  East  158.  fiefore  the  passage  of  this  act  a  lease, 
To  same  effect.  Doe  v.  Hiern,  5  M.  &  which  varied  from  the  conditions  in  the 
S.  40;  Jenner  v,  Morris,  7  Jur.,  N.  S.  interest  demised  or  in  the  rent  reserved 
385;  9  W.  R.  566;  4  L.  T.,  N.  S.  347.  could  not  be  supported  against  the  re- 
in Maryland^  where  property  was  mainderman.  Caran  v.  Pulteney,  6 
devised  to  A,  as  trustee,  and  to  his  rep-  Bro.  P.  C.  175;  5  T,  R.  567. 
resentatives,  to  hold  for  the  use  of  the  If  a  qualification  is  annexed  to  a 
son  of  testator  for  life,  and  after  his  power  of  leasing  whic(i  would,  if  ob- 
death  for  the  use  of  the  children  of  said  served,  destroy  the  power  or  render  it 
son,  with  power  to  A,  but  not  to  his  nugatory,  the  law  will  dispense  with  it. . 
representatives,  to  lease,  a  lease  for  4  Cruise  Dig.  *i6o;  Walker  v.  Wake- 
ninety-nine  years,  renewable  forever,  man,  1  Vent,  294;  Winter  v.  Loveden,  i 
was  held  valid.      Collins   v.   Foley,  63  Ld.  Raym.  267. 

Md.  158;  52  Am.  Rep.  505.   In  another         Compare  Groodlittle   v,   Funucan,   2 

case  in  the  same  State,  power  was  given  Dougl.   565;   Pomeroy   v,   Partington, 

to  a  trustee  and  his  successors  **to  make  3  T.  R.  365;  Doe  v.  Rendle,  3  M.   &  S. 

auch  change  of  investment  of  my  estate  99. 
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(3)  In  Possession  or  Reversion, — ^A  lease  in  reversion  is  one  that 

is  to  commence  at  a  future  day.  In  this  sense  it  is  opposed  to  a 

lease  in  possession.  But  what  is  usually  intended  by  a  lease 
in  reversion,  is  one  which  is  to  commence  after  the  end 
of  a  present  interest  in   being.^      Under    powers  to  lease  in 

1.  a  Sugd.  Pow.  *343.  date,  and  that  the  lease  was  valid  im- 

'*In  legal  acceptance  a  lease  for  jears  der  a  power  to  lease  in  possession  onlr. 

in  reversion  and  a  future  interest  for  And    this    case    has    been    generallj 

vears  are  one  and  the  same;   a  future  followed,    and    is    now    the    law.    2 

Yease  and  a  lease  in  reversion  are  syn-  Chance    Pow.  285.    But  see   Doe  r. 

onjrmous."    2  Sugd.  Pow.  •344.  Watton,  Cowp.  189. 

A  lease  in  futuro  is  one  which  is  As  the  lease  takes  effect  from  its 
granted  to  take  effect  from  a  future  execution,  and  not  from  its  date,  it 
date,  when  there  is  no  prior  lease  sub-  may  be  shown  by  extrinsic  evidence 
sisting;  or,  if  there  is  one,  the  grant  of  what  was  the  actual  date  of  its  execu- 
the  new  lease  is  not  dependent  on  it.  tion,  and  if  not  executed  till  after  the 
In  this  sense  a  lease  in  futuro  may  be  time  when  it  was  expressed  to  corn- 
granted  as  well  of  a  reversion  as  of  a  mfence,  it  will  be  supported  as  a  lease 
possession.    2  Sugd.  Pow.  *343.  in  possession.    2  Sugd.  Pow.  (3rd  Am. 

As  to  leases  in  possession  and  rever-  ed.)  325,  *363. 

sion.  Lord  C.   J.  Holt  says :  **In  the  It  is  usual  to  make  the  lease  take 

most  ample  lease  that  is  said  to  be  a  effect  "from  the  day  next  before  the  day 

'  lease  in  reversion  which  hath  its  com-  of  the  date  of  the  deed."     a  Sugd.  Pow. 

mencement  at  a  future  day ;  and  then  (3d  Am.  ed.)  325,  *363. 

it  is  opposed  to  a  lease  in  possession.  If  a  lease  is  made  to  commence  only 

For  every  lease  that  is  not  a  lease  in  a  day  after  the  date  of  the  deed  creating 

possession,  in  this  sense  is  said  to  be  a  it,  it  is  void  under  a  power  to  grant 

lease  in  reversion."     Winter  v.  Love-  leases  in  possession  only,  as  much  so  as 

day,  I  Com.  37 ;  i  Freem.  507 ;  i  Ld.  if  it  were  to  take  effect  one  hundred 

Raym.   267;   a  Salk.  537;  5  Mod.  244,  years    from    the  time.    2  Sugd.  Pow. 

378.  (3d  Am.  ed.)  323,  •361. 

In  determining  whether  a  lease  is  *      A  lease  executed  In  March  to  the 

made  to  commence  in  futuro^  there  tenant  then  in  possession,  habendum  as 

has  been  some  dispute  as  to  the  effect  to  part  from  the  13th  of  February  pre- 

of  the  word  '*from."     If  the  lease  is  to  ceding,  and  as  to  the  remainder  from 

commence  **from  the  day  of  its  date,"  the  5th  of  April  then  next,  under  a 

if  the  word  "from"  be  held  to  exclude  yearh'  rent  payable  quarterly  on  July 

the  day  of  its  date,  the  lease  is  mani-  ioth,''etc.,  is  void,  where  the  power  is  to 

festly  to  commence  in  the  future.    As  lease  in  possession  and  not  in  reversion, 

will  be  seen    below,  this  (Question  is  Doe  v.  (jralvert,  2  East  376. 

now  settled  by  the  case  of  Pugh  v.  But  though  the  lease  is  dated  Febni- 

Duke  of  Leeds,  Cowp.  714,  by  which  ary  17th,  habendum  from  March  25th 

the  day  of  the  date  is  held  to  be  in-  next  ensuing,  it  is  good  as  a   lease  tn 

eluded.      And    this    decision     is    ap-  possession,  if  not  actually  executed  and 

? roved  by  Mr.    Chance.     2  Chance  delivered  till  after  March  25th.    Doe  v. 

'ow.  286  [2226,  2227].  Day,  10  East  427. 

Mr.  Sugden  says  on  this  point :  ''It  A  lease  for  twenty-one  years  to  the 

has  long  been  settled  that  a  lease  to  only  daughter  of  the  donee  is  a  good 

hold  *'from    henceforth,"    ''from    the  lease,  though  it  is  to  commence-from  the 

making,"  '*from  the  time  of  deliverib  of  day  of  its  date.    Pugh  v.  Leeds»  Cowp. 

the  indentures"  or  "from   the  sealing  714. 

and  delivery  of  the  deed,"  is  a  lease  in  And  a  lease  per  verba  de  pnesemti 

possession,  and  not  in  futuro^    But  a  is  not  contrary  to  a   power  to   grant 

lease  to  hold  "from   the    day  of  the  leases  in  possession,  though  at  the  time 

date"  thereof,  is  a  lease  in  future.    2  of  granting  the  lease  the  estate  was  held 

Sugd.  Pow.  (3rd  Am.  ed.)  323,  *36x.  by  tenants  at  will,  or  from  year  to  year. 

But  in  Pugh  V,  Duke  of  Leeds,  Cowp.  if  at  the  time  they  received  directioas 

714,  it  was  decided  that  "from  the  day  from  the  grantor  of  the  lease  to  pay 

of  the  date"  meant  the  same  as  "from  their  rent  to  the  lessee.    Goodlittle  v* 

the  date,"  including  the  day  of    its  Funucan,  2  Dougl.  565. 
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possession,    leases    in    reversion     or    i>r    futuro    cannot    be 
granted.* 

(4)  Lease  Relates  to  Creation  of  Power. — ^A  lease  granted  under  a 
power,  like  every  other  estate  so  raised,  takes  effect  as  if  it  were 
contained  in  the  instrument  creating  the  power.* 

(5)  The  Rent. — The  questions  in  regard  to  rent  chiefly  concerns 
the  quantunty  or  the  mode  of  reservation.^  As  to  the  quantum^ 
the  covenants  most  generally  are  "  for  the  usual  rent,"  or  for  the 
*'  ancient  rent,"  or  "  for  the  best  rent."* 


'~  \              1.  2    Chance    Pow.    379    [saoT];    4  nine    years  was  determinable  as   the 

'-'I.-         Greenl.  Cruise  Dig.  *i65,  *i66 ;  3  rerrj  donee  should  think  proper,  authorizes 

:.  :   -         on  Trusts,  §  539;  Pollard  v.  Greenville,  only  a  lease  in  possession,  and  not  in 

*  -  c        I  Ch.  Cas.  10;  I  Ch.  Rep.  184;  Doe  v.  futuro.    Shaw  v.  Summers,  3    Moore 

Calvert,  2   East    375;   Upev   v.   Tho-  196. 

masius,      Raym.      132;       bowes      v.  An  agreement  made  before  the  ex- 


#  •  ■^ 


*  -     • 


^. 


«i   -          East    London    R.  Co.,   x  Madd.   375;  piration  of  the   term  to  grant  a  new 

Jacob.  334;    Sussex    v.   Weoth,    Cro.  lease  at  the  end  of  the  term  is  not  an 

£lix.  5;  6   Rep.  33  a;    Slocum  «.  Haw-  agreement    to    srant    a    reversionary 

kin8,Yelv.  333;  Doe  v,  Cavan,  5  T.  R.  lease,  but  is    within  the    terms  of  a 

567.    And  see  cases  cited  in  preceding  power  authorizing  the  making  of  leases 

note.  in  possession  only.    Dowell  v.  Dew,  7 

Compare     Northampton's    Case,    3  Jur.  117;  13  L.J.,'Ch.  158. 

Dyer    357  a;  Coventry    v,  Coventry,  S.  2   Sugd.  Pow.  (3d  Am.  ed.)  383, 

Com.  R.3t3.  •316. 

A  power  to  leas^  generally,  without  ''Therefore  in  the  common  case  of  a 

saying  anything  as  to  the  lease  being  in  lease  by  a  tenant  for  life  under  a  power, 

possession  or  reversion,  authorizes  the  it  precedes,  like  a  common  lease,  the 

creation  of  a  lease  to  commence  at  the  estate  of  the  person  granting  it,  and  he 

determination  of  the  former  one,  and  takes  the  reversion  expectant  upon  it.*' 

not  a  mere  concurrent  lease.    3  Chance  3  Sugd.  Pow.  (3rd  Am.  ed.)  384,  *3i6; 

Pow.  365    [3173];    Lord  C.    J.   Holt  Whitlock's  Case,  8  Mod.  60  b;  xo  Yes. 

taysin  Winter  v.Loveday,  I  Ld.  Raym.  Jr.  356;  Isherwood  v.  Oldk^w,  3  M. 

3^;  3  Salk.  537;  5  Mod.  344,  378,  that  &  S.  383. 

a  power  to  lease  generally  empowers  the  S.  3  Sued.  Pow.  *386. 

donee  to  lease  only  in  possession.    3  4.  The  best  rent  means  the  best  rack 

Chance    Pow.   370    [3188].      But    the  rent  that  can  reasonably  be  required 

former  view  was  taken  in  Coventry  v,  by  a  landlord,  taking  all  the  requisites 

Coventry,  i   Com.  313.  of  a  eood    tenant  for   the  permanent 

But  where  there  is  a  general  power  benent  of  the  estate  into  the  account, 

to  make  leases,  the  donee  may  make  a  Doe  v,  Radcliffe,  10  East  378. 

concurrent  lease  to  commence  immedl-  Whether  the  rent  reserved  is  the  best 

ately,  though  the  lands  are  already  held  rent  is  always  a  question  for  the  jury, 

under  an  existing    lease,   made  by  a  Doe  v,  Rogers,  3  N.  &  M.  550 ;  5  B.  & 

former  proprietor  or  by  the  donee  Khn-  Ad.  755;  3  Sugd.  Pow.  *386. 

self.    4    Cruise   Dig.  *i69;    Berry   v.  Where  the  special  power  is  to  lease 

Riebe,    Hard.    413;    Reed  v.  Nash,   i  lands    usually  let,  or  upon  the  usual 

Leon.   147;    Goodlittle  v,  Funucan,  3  rent,  it  will  apply /rfmayacf'e  to  such 

Doug.  565.  lands  only  as  have  been  generally  let, 

Compare  Roe  v.  Prideaux,  xo  East  and  to  the  ordinary  adequate  rent    a 

184.  Perry  on  Trusts,   J  530;   Cardigan  v. 

Even  where  there  is  a  power  to  make  Montague,  3  Sugd.  Pow.,  Appendix  14, 

leases  in  reversion  it  authorizes  only  *339;  Osbey  v,  Mohun,  3  Vern.  531 ;  a 

the  making  of  a  lease  to  commence  at  Roll.  Abr.  361,  pi.  11,  I3. 

the  termination  of  a  lease  in  possession  The  ancient  rent  is   usually  held  to 

and  not  to  commence  generally  at  any  mean  that  which  was  reserved  at  the 

ftiture  period.    4  Cruise  Dig.  *x69.  date  of  the  creation  of  the  power,     a 

A  power  to  lease  premises  for  a  term  Sugd.  Pow.  *400. 

not  exceeding  twenty-one  years,  and  But  the  usual  rent  means  the  old  and 

detcnninable  as  a  former  term  of  ninety-  uniform  custom,  and  not  the  rent  re- 
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S.  Wheo  Pow«r  Ii  Valid. — To  render  a  power  valid  the  purpose 

for  which  it  is  created  must  be  a  legal  one.^     A  power  is  not 
rendered   invalid  because  one  of  the  purposes  for  which    it  is 

served  on  a  single    lease    which    was  .is  so  vague  and  indefinite  as  to  be  void 

executed  just  before  the  creation  of  the  Morris  v.  Thompson,  19  N.  J.  £q.  307. 

power.     I>oe  v-  Hole,  15  (^  B.  848.  A  power  given  to  executors    to  pur- 

Under  t  power  to  demise  lands,  re-  chase  a  farm  in  a  certain   locality  and 

serving  the  ancient  rent,  a   demise  of  of  a  certain  value,  In  case  the  testator 

the    lands  )olntly  with  others   at  an  had  not  done  so  in  his   lifetime,  is  too 

entire  rent  is  void.     Doe  v.  Matthews,  vague  and  indefinite  to  be  carried  into 
3  N.  &  M.  264;  5  B.  &  A.  398                   '  effect    and    is    void,     Henlv   i'.  Fiti- 

A  power  to  lease,   so   as   the    usual  gerald,  65  Barb.  (N.  Y.)  50^- 

rent   is    reserved    or     made     payable  As    to   effect     of  Indefiniteness   in 

yearly.  Is  well   executed,  though   the  legacies  on  power  of  sale,  see   Denton 

usual    rent    is    made    payable    semi-  r.  Clark,  36  N.J.  Eq.  534. 

annually.     Fryer  r.  Coombs.  11  A.  &  E.  Whether  a  power,  given   by  a  will, 

403 ;  4  P.  &  D.  1 30,  n.  to  deprive  a  child  of  the  testator  of  his 

Where  the  power  provides  that  the  share  under   the   will,    in    case  such 

lease  is  to  be  made  for   the   best   rent  child  should  marry  without  the  con- 

which  can  be  got,   it  is   not  sufficient  sent  of  the  donee  of  the  power,  is  void, 

that  the  same  rent  is  reserved  as  in  a  if  the  property  would,  upon  the  exe* 

former  lease,  where  the    rent  in  the  cution    of    the    power,  belong  to  the 

former  lease  was  reduced   on   account  donee    of    such    power      Bayeaux  r. 

of  money  to  be  expended  by  the  lessee  Bayeaux,  8  Paige  (N.  Y.)  333. 

in    improvements.     Doe  v.    Lloyd,  3^  A  power  of  sale  upon  default  given 

£sp.  78.                                                         '  to  a  mortgagee  is    valid.     Fogarty  v. 

1.  Sugd.  Pow.  ♦177,  ♦178.  Sawyer,      17      CaL     589,    Bradley  r. 

If,  by  a  fair  construction  of  the  whole  Chester  Valley  R.  Co.,  >36Pa  St.  141, 

instrument  creating  a   separate  estate  Mitchell  v  .Bogan.  11  Rich.  (S.  Car.) 

in  a  feme  cover i,  the  ;us  dis/otiendt.  686.    And  it  is  not  necessary  that  the 

and  incidental  power  to  encumber  and  person  to  whom  the  power  of  sale  is 

charge  the  estate,  to  an  extent  Involv*  given  should  join  in  the  execution  of 

ing  alienation,  be  inconsistent  with  the  the  mortjnige.    Leffler  r.  Armstrong, 

plan  and  scheme  of  settlement,  and  the  4  Iowa  a83.    It  must  be  given  in  clear 

exercise  of  these  powers  would  defeat  and  explicit  terms.    Wing  v.  Cooper, 

the  plain  intent  pervading  the   instru-  37  Vt.  169. 

ment,  they  must  be  considered  as  much  Where  a  will  provides  that  the  estate 

forbidden  as  if  expressly  denied.  Bank  should  be  sold  and  the  proceeds  should 

of  Greensboro  v.  Chambers,  30  Grtftt.  remain  as  a  permanent  fund   for  the 

(Va.)303;  Appman   Ropp  v.  Minor,  preservation,  adornment  and  repair  of 

33  Gratt.  ( Va^)  97.  a  private  monumental  structure,  as  this 

A  power  of  sale  dependent  on  a  created  a  perpetuity  for  a  use  not  char- 
void  trust,  falls  with  the  trust.  Pen-  itable  it  was  void,  and  the  power  could 
field  v.  Tower  (N.  Dak.  1890),  46  N.  not  be  exercised.  Bates  tr.  Bates,  134 
W.  Rep.  413.  Mass.  no. 

Where  a  devise  in   fee  to  a  feme  A  condition  attached  to  a  power  of 

covert  is  accompanied  by  a  power  to  sale    in  a   trust  deed   that  the    power 

dispose  of  the  estate  without  the  con-  should  be  exercised  only  with  the  con- 

trol  of  her  husband,  the  power  is  void,  sent  of  the  grantor  does  not  render  it 

Goodell  V,  Brigham,  i    Bos     &   Pul.  void.    Kissam    v.  Dierked,  49  N.  Y. 

193.  603. 

If  the  power  to  be  executed  is  so  un-  A  power  to  sell  real  estate  for  the 
certain  as  to  its  objects  that  a  court  ot  benefit  of  creditors  is  not  rendered  in- 
equity cannot  say  what  particular  per*  valid  by  reason  of  the  fact  that  the 
son  or  persons  are  to  take  an  interest  chief  creditor  is  an  alien.  Incapable  of  in- 
in  it,  it  cannot  be  carried  into  effect,  heriting.  Parish  v.  Ward,  28  Barb. 
I  Perry  on  Trusts,  ^  353.  (N.  Y.)  338. 

A  power  of  appointment  to  give  or  A  testator  may  delegate  to  his  exec- 

devise  property  among  such  benevo-  utor  the  power  to  appoint  a  co-execu* 

lent,  religious    or  charitable  institu-  tor,  and  such  appointment  made  by  the 

tions  as  the  donee  might  think  proper,  executor  named   in  the  will,  after  he 
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created  is  void,^  nor  because  of  circumstances  subsequently  aris- 
ing.^ If  based  upon  a  contingency  which  never  happens  it  be- 
comes void.'     Where  the  power  applies  to  an  estate  in  excess  of 

has   qualified,    is    valid.     Hartnctt    v,  the  death   of   Tames  or   Charles  after 

Wandell,  60   N.  Y.  346;  19  Am.  Rep.  the  death  of  the   widow,  and  did  not 

194.  give  her  power  to  appoint  the  share 

1.  Wils<^n  v.  Lynt,  30  Barb.  (N.  Y.)  of  either  of  them  who  might  die  in  her 

134,  16  How.  Pr.  (N.  Y.)   348;  Haxtun  lifetime  to   any  other  than  the  bene- 

V.  Corse,  2  Barb.  Ch.  (N.  Y.)  506.  ficiaries  named  in  the  will.    Austin  v. 

But  if  the  sole  purpose  for  which  it  is  Oakes,  117  N.  Y.  577. 

created  is  void,  the  power  cannot  be  ex-  Land  purchased  with  the  separate 

ercised.    Bates  v.  Bates,  134  Mass.  no.  property  of    a   married   woman,  was 

A  deed  of  trust  which  is  void  as  such,  conveyed  to  a   trustee,   by   deed  pro- 

but  which  contains  a  direction  that  the  viding  that  it  should  be  held  in  thrust 

trustee  shall  convey  according  to  the  for  the  sole  use  of  the  wife  during  her 

written  appomtment  of   the  grantor's  life,  and  after  her  death  for  the  use  of 

wife,  confers  a   valid  power,   and  the  such  person  as  the  husband,  "  by  deed 

trustee  would  be   bound   to  convey  as  made  before  or  after  the  death  of  the 

the    wife    should     direct    in     writing,  wife,   but  to   take   effect  therefrom," 

Hotchkiss  f.  Elting,36Barb.  (N.  Y.)  78.  should  appoint;   and  also    providing, 

If  the  principal  object  for  which  the  that  in  case   the   wife  should   survive 

power  is  created   can  be  effected,  the  the  husband,  the  land  should  be  held 

power  is  valid,  though  some  compara*  in  trust  for  her,  and  her  heirs,  etc.,  for- 

tivelv  unimportant  object,  not  expressly  ever.  Heid^  that  the  power  of  appoint- 

quallfyins;  the    delegated    power,  may  ment  could  only  be  exercised  by  the 

fail.     Wilson   v,   Lynt,  30    Barb.   (N,  husband  in  the  event  of  his  surviving 

Y.)  124.             "  his  wife.     McClintock  r.   Cowen,  49 

a.  Hitchcock  V.  U.  S.  Bank,  7  Ala.  Pa.  St  256. 

386;  Wilson  V,  Lynt,  16  How.  Pr.  (N.  Where  the  power  is  given  only  upon 

Y.)3j^,  30  Barb.  (N.  Y.)  124.  the  happening  of    a  particular  contin- 

S.  Fountain   v.   Ravenel,   17    How.  gency,  it  is  essential  to  the  valid   exer- 

(U.  S.)  369;  Shrew^sbury  v,  Scott,  6  C.  cise  of  the  power  that  the  contingency 

B.,  N.  S.  I  r  6  Jur.,  N.  S.  452 ;  29  L.  }.,  shall  be  proved  to  have  happened.  And 

C.  P.  34.  this  is  a  question  for  the  jury.  Stevens 

Testator  gave  all  his  property  to  hie  v.  Winship,   i  Pick.  (Mass.)    318;    11 

wife  in  trust,  to  apply  the  income  to  Am.Dec.  178. 

her  own  use  during  her  life,  and  at  her  If  the  sale  is  made  before  the  cofltin- 

death  the  estate  to   be  divided  among  gency  happens,  it  will  be  void.    Gast 

her  four  sons,  a  daughter,  and  the  issue  v*  Porter,  13  Pa.  St.  436.    Compare  Lo- 

of  a  deceased  son,  in  such  shares  as  gan  v.  Bell,  i  C.  B.  872;  14  L.  J.,  C.  P. 

she  might  by  will   appoint,   and,   in  276. 

default  of  such  direction  and  appoint-  Thus    where    lands    were     devised 

ment,  the  estate  to  go  to  such  bene-  to    testator's     daughter    in     fee    tail, 

ficiaries  above  mentioned,  in  six  equal  with  direction  to  the  executors  that 
shares,  the  issue  of  the  deceased  son  to  *  in  case    she  died  without    issue,  they 

take  one  share.    Should  either  of  the  should      sell      the      lands,    and      the 

beneficiaries  die  before  his  or  her  in-  daughtler    died      without     issue,      but 

tended  share  vested,  his  or  her  issue  to  leaving    a  husband  entitled  to  curtesy, 

take  such  share.  By  a  codicil  he  direct-  a  sale  by  the  executors  during  the  life 

ed  '*  that  on  the  death  of  my  said  wife  of  the  husband  conveyed  no  title.    Hay 

the  share  of  my  estate  to  go  to  our  son  v.  Mayer,  8  Watts  (Pa.)   203;  34    Am. 

Tames  and  our  grandson  Charles  shall  Dec.  453. 

De  held  by  my  surviving  executors  in  In  a  decision  by  the  vice  chancellor 

trust  for  them  during  their  lives    ...  of  Ireland  it  is    held   that    where  the 

and  at    their    respective    deaths    the  power  Is  executed  before  the  happening 

principal  shall  go  to  their  issue,  if  any ;  of  the  contingency,  it  will  become  valid 

if  none,  then  the  same  shall  fall  into  on  the   subsequent  happening    of  the 

my  eeneral  estate,  or  as  my  said  wife  event,  especially  if  the    contingency  is 

shall  by  will  direct."    /fe/i/.  that  the  one  which  cannot  be  determined  till  the 

power  of  appointment  given  the  wife  moment  of  the  donee*s  death.  Wandes- 

by  the  codicil  was  contingent  upon  forde  v,  Carrick,  5  Ir.  Rep.,  Eq.  4S6. 
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that  held  by  the  donor  it  may  be  good  to  the  extent  of  hb 
estate.* 

4.  I^tereft  of  Bonee. — ^The  donee  of  the  power  has  not,  strictly 
speaking,  any  interest,  right,  or  title  in  or  to  the  property.  Where 

the  power  is  for  his  own  benefit,  he  has  the  means  of  acquiring  a 
right,  title,  and  interest.* 

1.  Thus  where  the  devisee  of  a  pardcu-  any  other  person.    In  re  Lawrence's 

lar  estate  with  remainder  over  created  Estate  (Pa.  St.  1890) ;  ix  L.  R.  A.  85. 

a  power  to  dispose  of  the  fee,  a  convey-  Se^     Beck's    Appeal,    xi6     Pa.    St 

ance  under  the  power  would  pass    the  547. 

particular  estate.    Bowman  v.  Bartlet,  A  conveyance  to  A  for  life,  and  then 

3  A.  K.  Marsh.  (Ky.)  86.  to  such  persons  as  A  shall  appoint, 

1.  I  Chance  Pow.  [2];  a  Bouv.  Inst  *n<^J«  default  of  such  appointment  by 

.X022 ;  Harrison  v.  Battle,  i  Dev.  &  B.  ^  then  to  A  in  fee,  vests  the  absolute 

^.  (N.  Car.)  213.  Hm\^(tc^T^%     ^'           **"'    * 

As    to    disUncUon  between  a  power  wheri  full  libe^  of  disposition  is 

and  an  interest,  see  i  Chance  Pow.  603,  ^^^„^  ^^^  ^^„^^  ^^^  ^^^  ^  ^j^. 

^^^  self  a  life  estate,  and  convey  the  re- 

A  general  power  of  appointment  is  mainder.    Hoxic  v.  Finney,  147  Mass. 

considered  a  species  of  ownership.    2  6x^ 

Bouv.  Inst.  1922.  If  the  one  to  whom  the  power  is  giv- 

Whether    the   instrument  creates  a  en  have  also  an  interest  in  the  land 

power  or  confers  an  interest  upon  the  which  is  not  to  be  affected  by  the  exer- 

pantee  depends  on   the   intention,     x  cise  of  the  power,  such  interest  will  not 

Sagd.  Pow.  1x8.    See  also  notes  to  p.  be  destroyed  by  any  conveyance  of  the 

X20,  ed.  of  x8q6;  x  Chance  Pow.  ch.  3,  $  land  except  by  a  feoffinent    2  Washb. 

3;  a  Washb.  Real  Prop.  3x5.  Real  Prop.  300. 

Where    powers  were   conferred    by  If  the  estate  is  vested  In  the  donee  of 

will  on  one  as  executor  and  as  trustee,  the  power,  upon  trust  to  dispose  of  it 

and  it  was  contended    that  the    term  or  with  power  of  appointment  to  cer- 

"executor"  was  used  in  certain  instan-  tain    persons    or   clagses    of  persons, 

ces  in  the  sense  of  trustee,  it  was  held  there  is  no  vested  estate  in  the  benefid- 

that  the  fact  that  the  power  given  in  aries  until  the  exercise  of  the  power, 

that  connection  was  one  not  within  the  x  Perry  on  Trusts,  §  250. 

power  of  an  executor  as  such^^s,  for  Compare  Little  v.   Bennett  5  Jones 

instance,  to  sell  land  without  applica-  Eq.  (N.  Car.)  156. 

tion  to  the  court— tended  to  show  that  A  power  of  disposal  by  will  does  not, 

the    power  vested    in    the    donee    as  of   itself,    enlarge  a    limited    interest 

trustee  and  not  as   executor.    Munson  Thus  a  bequest  to  A  for  life,  and  after 

T;.Cole,  98  Ind.  502.  his  death  to  such  person  as  he  may  ap- 

Where  land  is  conveyed   to  A  for  point  bv  will  to  receive  the  same,  gives 
life,  remainder  in  fee  to  B,  a    power  *onlv  a  life  estate  to  A,  and  no  one  can 

may  be  given  to  B   to  appoint  during  claim  through  him  save  by  an  ezecu- 

A's  lifetime,  notwithstanding  the   re-  tion   of  the   power.     Citing  Craft  v, 

mainder  in  fee.     Shearman  v.  Hicks,  X4  Slee,  4  Ves.  60;  Nannock  v.  Horton,  7 

Gratt  (Va.)  96.  Ves.  391;  Bradley  v,  Westcott  X3  Ves. 

By  means  of  powers,  the  right  of  445;  Ward  v,  Amory,  i  Curt  (U.  S.) 

the  owner  of  the  fee  to  dispose  of  it  425. 

may  be  suspended  for  any  time  within  Whether  a  power  of  disposition  an- 

the  Rule  against  Perpetuities.    Snyder  nexed  to  an  estate  for  life  enlarges  tiie 

V,  Acker  man,  37  N.  }.  Eq.  442 ;  4  Kent  life    estate    to  a  fee,   see    Burleigh  v. 

Comm.  328.  Clough,  52  N.  H.  267,  13  Am.  Rep.  33, 

Where  the  power  is  general  to  the  where  the  English  and  American  cases 

donee  to  appoint  to  whomsoever  he  are  discussed  at  length, 

may  choose  either  by  deed  or  will.  This  is  answered  in  the  negative,  uo- 

the  donee  is    practically  the  owner,  less  the  power  is  actually  executed,  in 

since    he    has   absolute    control,  and  Harrison  v.  Battle,  i  Dev.  and  B.  Eq. 

can  appoint'  as  well  to  himself  as  to  (N.  Car.)  2x3. 
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Under  the  New  York  statute,  if  an  absolute  power  oi  disposK 
tion,  unaccompanied  by  a  trust,  is  given  to  the  owner  of  a  par- 
ticular estate,. such  estate  is  changed  into  a  fee,  which  is  absolute 
as  to  creditors  and  purchasers,  but  subject  to  any  future  estates 
limited  thereon  in  case  the  power  is  not  executed  nor  the  land 
taken  for  debt.^  If  no  particular  estate  is  limited  to  the  grantee, 
he  takes  a  fee  subject  to  finy  future  estates  that  may  be  limited 

In  Missouri^  it  is  held  that  where  an  ham,  6  East  388;  Moreton  v.  Lees,  2 

express  life  estate  is  created  by  a  will,  Sugd.  App.  88,  '339;  Ray  v.  Pring,  5 

an  added  power  of  disposition  does  not  Mad.  310;  5  B.  &  A.  561.    And  persons 

enlarge  the  estate  into  a  fee.     Rubej  sui  iuris  have  had  what  were  consid- 

V.  Barnett,  12  Mo.  3;  Chiles  v.  Bartle-  ered  equitable  powers,  accompanied  by 

son,  21  Mo.  344;  Miner  t;.  Timber  lake,  the  equitable  fee.     Abbott  v.   Burton, 

53  Mo.  378;  Wead  v.  Gray,  78  Mo.  59  iuM<xi.  x8i;  Roscommon  f.  Fowke,  6 

(where  the  prior  cases  are  cited) ;  Mun-  B.  P.  C.  158;  cited  in  i  Ves.  Sr.  156  and 

ro  V.  Collins,  95  Mo.  33;   Lewis  v.  Pit-  i   Cowp.  268.    Mr.  Chance  concludes 

man,  lox  Mo.  281.  with  this  language:  "The  above  author- 

Whether  the  absolute  pbwer  of  dis-  ities  (and  many  more  might  be  added) 

posal  carries  the  fee  generally,  turns  concern    freehold    estates    on    which 

upon  the  question  whether  a  life  estate  alone  the  cases  where  doubts  have  been 

is  in  fact    created.    See    McKenzie's  expressed      arose.      Cases,     however. 

Appeal,  41   Conn.   607 ;  19  Am.  Rep.  might  be  cited  us  to  other  descriptions 

525,  and  Missouri  cases  cited  above.  of  property.*' 

Chancellor  Kent  says  that  the  devise  Mr.  Washbume  says:    "It  was  for- 

of  an  estate  generally  or   indefinitely,  merly    much   discussed    whether    the 

with  a  power  of  disposition  over  it,  power  was  not  merged  in   the  fee.    It 

carries  the  fee.    4  Kent  Comm.  *3i9.  is  now  settled  that  it  is  not,  and  that  a 

Such    is    the  holding  of  the  courts  in  general  power  of  appointment  may  co- 

the    following  cases :     Funk  v.  Eggle-  exist  wiUi  the  absolute  fee  in  the  donee 

ston,  92  111.  575;  Crozier  v.  Hoyt,  97  of  a  power."  2  Wash b.  Real  Prop.  ♦315, 

111.  23 ;  Green  v,  Sutton,  50  Mo.   186 ;  1.  ±   New   Tork    Rev.   Stat.,    $  81 

Gay  v.  Ihm,  3  Mo.  App.  588;  Trem-  (Banks'  ed.),  p.  2446;  (1882)  p.  2189; 

mel  V,  Kleiboldt,  6  Mo.  App.  549.  Ackerman   v.    Gorton,  67   N.   Y.  66; 

It  is  no  objection  to  a  power  that  the  Crooke  v.  King's  Co.,  97  N.  Y.  421; 
party  exercising  It  has  a  fee  or  other  Coleman  v.  Beach,  97  N.  Y.  545;  Free- 
interest  in  the  land.  Logan  v.  Bell,  x  born  v.  Wagner,  2  Abb.  App.  Dec. 
C.  B.  892;  14  L.  J.,  C.  P.  276;  2  Washb.  (N.  Y.)  178;  American  Bible  Soc.  v. 
Real  Prop.  ♦315.  SUrk,  45  How.  Pr.  (N.  Y.)  166;  Jack- 

The  question  whether  a  power  could  son  v,  Edwards,  7  Paige  (N.Y.)  399;  af- 
co-exist  with  a  fee  in  the  same  person  firmed  22  Wend.  (N.  Y .)  509;  Blanch- 
has  been  the  subject  of  discussion.  On  ard  v,  Blanchard,  6  Thomp.  &  C. 
this  point  Mr.  Chance  says:  "Some  (N.Y.)  551;  4  Hun  (N.  Y.)  290;  afld. 
years  ago  the  question  was*  much  dis-  70  N.  Y.  615;  Bailey  v.  Bailey,  28  Hun 
puted  how  far  a  power  over  the  inher-  (N.  Y.)  610;  Leonard  v,  Xmerican 
itance  could  co-exist  with  a  fee  in  the  Bapt.  H.  M.  Soc,  35  Hun  (N.  Y.)  293; 
same  person.  Having  regard  to  the  Rose  v.  Hatch,  55  Hun  (N.  Y.)  457; 
authorities,  it  is  perhaps  singular  that  Ludlow  v.  Van  Ness,  8  Bosw.  (N. 
the  point  could  ever  have  been  doubted.  Y.)  193;  In  re  Fcrnbacher,  17  Abb.  N. 
The  question  now,  at  least,  is  perfectly  Cas.  (N.  Y.)  339;  4  Dem.  (N.  Y.)  240. 
settled."  I  Chance  Pow.  43.  And  he  See  also  Van  Home  v.  Campbell, 
cites  the  following  cases,  giving  Lord  100  N.  Y.  312. 

Eldon  as  an  authority  in  the  affirma-  In  Terry  v.  Wiggins,  2  Lans.  (N.  Y.) 
tive:  Maundrell  v,  Maundrell,  7  Ves.  276;  aflfd.  47  N.  Y.  C12,  the  first  devisee 
567;  10  Vet.  246;  Sir  E.  Cleris'  case,  took  an  estate  for  life,  and  was  at  the 
I  Roll.  3,  ch.  i;  Co.  Litt.  Ill  b,  271  b;  same  time  vested  with  a  general  and 
Dobbins  v.  Bowman,  3  ^Atk.  408.  He  beneficial  power  to  sell  the  lands  de- 
cites  some  cases  in  which  a  power  and  vised,  the  court  stated  that  the  above  see- 
the fee  were  directly  limited  to  a  per-  tions  (81-85)  ^^^^  "qualified  the  effect 
son  having  no  prior  interest.  Cox  v.  formerly  given  to  powers  of  disposition 
Chamberlain,  4  Ves.  631;  Road  v.  Wad-  in  cases  like  this,  by  making  the  estate 

917 


MadiOM  AppUmUa  to  PO  WERS. 

th/ereon,  but  absolute  as  to  creditors  and  purchasers.^  If  no  re- 
mainder is  limited,  the  grantee  takes  an  absolute  fee.'  If  a  gen- 
eral and  beneficial  power  to  devise  the  inheritance  is  given  to  a 
tenant  for  life  or  years,  he  takes  an  absolute  power  of  disposi- 
tion ;'  and  every  power  is  deemed  absolute  by  means  of  which 
the  grantee  is  enabled  in  his  lifetime  to  dispose  of  the  entire  fee 
for  his  own  benefit.^  And  such,  in  substance,  is  tlie  effect  of  the 
statutes  of  Michigan^  Wisconsin^  Minnesota  and  Dakota.^ 

8.  Xzeoutor  as  Donae. — Where  a  will  authorizes  the  executor  to 
sell  lands  and  invest  the  proceeds  for  the  benefit  of  the  tes- 
tator's family,  according  to  directions  contained  in  the  will,  the 

thus  created  abftolute  only  in  respect  to  will  be  found  in  Blanchard  v,  Blancb- 

the  rights  of  creditors  and   purchasers,  ard,  6  Thorap.  &  C.  (N.  Y.)  551;  4  Htm 

and  subject  to  the  limitation    over  in  (N.   Y.)  287;  American  Bible  Soc.  v. 

case  the  power  should  not  be  executed  Stark,  45  How.  Pr.  (N.  Y.)  160;  Hetsd 

or  the  land  should  not  be  sold  for  the  v.  Barber,  69  N.  Y.  7. 

satisfaction  of  debts."  S.  New  fork  Rev.  SUt^  f  83  (Banks* 

And  in  a  later  case,  the  same  court  ed.),  p.  2446;  (i882)*p.  2189.  Kinnier  v. 


•ays  of  these  sections:  "The  re  visors  of     Rogers,    42  N.  Y.   534;    Freeborn   v, 
sense  there  is   no   distinction  between .  Bible  Soc.  v.  Stark,  45  How.  Pr.  (N. 


our  statutes  say,  *In   reason  and  good     Wagner,  49  Barb.  (N.Y.)55;Aniericsa 


the  absolute  power  of  disposition  and  Y.)  166. 

absolute  ownership;  it  is  an  affront  to  S.  A^exc; /Vri*  Rev.  Stat^  §84  (Banks* 

common  sense  to  say  that  a  man  has  no  ed.),  p.  2446;  (1882)  p.  2189;  Americta 

property  in  that    which    he   may  sell  Bible  Soc.  v.  Stark,  45  How.  Pr.  (N. 

when  he  chooses,   and  dispose    of  the  Y.)  166;  Fellows  v.  Heerroans,  4  Lans. 

proceeds   at   his  pleasure.'    And  they  (N.  Y.)  237;   Freeborn  v,  Wagner,  49 

framed  a  law  which  was  enacted  by  the  Barb.  (N.  V.)  55, 

legislature,    providing    that  when   the  4.  A^^w  r<>r>'Rev.  Stat^^  8^  (Banks*, 

grantee  of  a  power  is  authorized  by  the  ed.),  1447;   (1882)  p.   2189;    Hetzell  r. 

power  to  dispose  of  the  entire  fee  of  the  Barber,  69  N.  Y.  i ;  Cooke  v.  King's 

land  for  his  own   benefit,  he  U  entitled  Co.,  97  N.  Y.   421;  Coleman  v.  Bcich, 

to  an  absolute  fee."     Kull    v.   Kull,  37  97  N.  Y.  ^45;  Jackson  v.   Edwards.  7 

Hun  (N.  Y.)  476.  Paige     (N.   Y.)   400;   affd.   22   Wend. 

Where  a  tesUtrix  bequeathed  certain  f  N.  Y.)  505;  Freeborn  v,  Waimer,  49 
bonds  to  her  husband,  that  he  might  Barb.(N.  Y.)S5;  affirmed,  2  Abb.  App. 
draw  and  use  the  income  for  his  life,  Dec.  (N.  Y.)  17^. 
and  gave  him  power  during  his  life  to  A  testatrix  devised  to  her  husband 
change  the  investment  or  to  sell  the  all  her  property  for  life,  giving  him  full 
bonds  at  pleasure,  and  to  apply  the  pro-  power  to  dispose  of  it  and  use  the  pro- 
ceeds to  his  own  use  forever,  this  power  ceeds  for  his  benefit  The  will  further 
of  absolute  disposition  would  enable  him  provided  that  if  any  portion  of  the  estate 
to  pledge  the  bonds  as  security  for  a  should  be  used  by  him,  such  use  should 
loan.  Brown  v.  Farmers' T.  &  L.  Co.,  be  restricted  to  his  personal  wants  and 
51  Hun  (N.Y.)  386.  necessities  in  providing  for  his  support; 

1.   4    New    Tork    Rev.   Sut.,  §  82,  and    that    so     much     of    the    estate 

(Banks'   ed.),  p.  3446;  (1882)   p.  2189;  and     its     profits    as    he    should   die 

Kinnier  t;.Rogers,42  N.  Y.  531:     "The  possessed    of   should    be    disposed  of 

will  of  a  testator  is  always  to  some  ex-  by    him    for     the    support   and  cdu- 

tent   defeated  by  the  operation  of  this  cation   of    orphan    children.    It   was 

section.    The  testator  intending  to  give  held  that  as  the   power  of  disposition 

a  fee  would  never  do  it  by  simply  giv-  was  restricted  to  the  purposes  specified, 

ing  an  absolute  power  of  sale.    The  and  did  not  include  the  right  to  dispose 

statute    vests     the    fee,    and    to    this  of  the  estate  by  will,  it  did  not  become 

the  will  of  the  testator  is  made  to  con-  absolute  under  the   provisions  of  this 

form,  whatever  he   actually   intended.''  section.    Rose  v.   Hatch,   ^5  Hun  (N. 

Crooke  v.  Kings  Co.,  97  N.  Y.  421.  Y.)  4^7. 

Decisions  bearing  in  sections    82-85  ••  Stimson's  St  Law,  ^  1656. 
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executor  takes  the  land,  not  as  executor,  but  as  donee  of  a 
power.' 

6.  Powen  |ui  Affected  by  the  Bnle  Againit  Perpetuities. — A  power  is 

void  if  obnoxious  to  the  Rule  against  Perpetuities.     The  question 

whether  a  future  interest,  limited  under  ah  appointment  in  the 

exercise  of  a  power,  is  void  for  remoteness,  is  determined  by 

■ 

1.  Bolton  V.  Jack8,  6  Robt.  (N.  Y.)  bill  to  remove  a  cloud  from  the  title. 

i66.  Ryan  v.  Duncan,  88  III.  144. 

An  executor  does  not  take  an  ebtate  Where  a  testator,  after  directing 
by  implication,  in  the  hands  of  his  ^^e  payment  of  cerUin  debts  and  leg- 
testator,  when  the  duUes  enjoined  acies,  gave  to  his  executor  full  power 
on  him  can  be  executed  under  a  o(  disposal  or  appropriation  of  the 
power.  Tucker  v.  Tucker,  5  N.  Y.  residue  of  the  esUte  at '  the  executor's 
408;  5  Barb.  (N.  Y.)  99;  Scott  v.  Mo-  discretion,  it  was  held  that  the  cxecu- 
nell,  I  Redf.'CN.  Y.)  431.  He  may  exe-  tor  was  justified  in  appropriating  such 
cute  the  power  before  probate  of  the  residue  to  himself.  Beck's  Appeal, 
will  and  the  issue  of  letters  tesUment-  '16  Pa.  St.  547. 

ary.    Bolton  v.  Jacks,  6  Robt.  (N.  Y.)  A  direction  to  executors  sell    the 

166.  realty  and  divide  it  between  A  and  B, 

The  title  to  lands  does  not  pass  to  conveys  no  title  to  A  and  B,  though 

executors  under  the  New  rorkBtatute  ^^^  ^""^  "^^^f  f  executors.    Den  v. 

(I  New  York  Rev.  Sut.,  ^  55)  where  ^T""??!^^  u'l  Kl?    1        .u 

the  purpose  of  the  will  do  not  require  ,  ^  ^^^  i^'^*^?  authorizes  the  exccu- 

it  though  the  testators  may  have  used  J°"  *?  '^"/^^  "^*^  ^""^T^  ""^^^'1 

words  which  otherwise  would  vest  the  ^^^f^.l^f  °?^  °^  J^*^  proceeds  does  not 

title  in  them.    Chamberlain  v,  Taylor,  ^"*  ^'^^?  '"  *"^^  executors,  especially 

J      N   Y   i8c  where   by   the  same    instrument  the 

*      ^      '      ^'  testator  bequeaths  the  "rest  and   resi- 

Where  the  will  gave  to  the  executors  due"  of  said  real  estate   to  his  heirs, 

all  the  real  and  personal  estate  in  trust  Beadle  v.  Beadle,  2  McCrary  ( U.  S.> 

for  the  payment  of  debts  and  legacies,  pS6. 

with  power  to  sell  at  public  or  private  a  testamentary  gift  to  an  executor 

sale  at  such  time,  and  upon  such  terms,  ©f  all    the   decedent's    interest    in   k 

and  in  such  manner  as  they  should  see  partnership,  of  which  he  was  then  a 

fit,  no  title  passed  to  the  executors,  and  member^  in  trust  to  invest  as  fast  as. 

until  they  exercised  the  power,  the  title  realized,  together  with  full  power  to 

would  vest  in  the  heir  or  remainder-  settle  with  his  partners,  confers  on  the 

man.    Bouton  v.  Thomas,  46  Hun   (N,  executor   the    jfee   of    the    decedent's 

*  0  6.  partnership  real  estate,  with  power  of 

But  it  has  been  held   in   Maine  that  sale.     Naar  v.  Naar,  41  N.  J.  Eq.  88. 

a  power  to  executors  to  sell  and  make  A  testator  devised  his  estate   to  his 

deeds  to  the  real  estate,  and  distribute  wife  and  children,  and  gave  his  execu- 

to  the   legatees,  vests   in  the  executors  ^tor  and  executrix  full   and   discretion- 

the  title  to  all  the  real   estate   held"  ab-  ary  power  to  sell  any  or  all  of  his   es- 

solutely,  but  not  to  that  held  in  trust  tate,  and  reinvest  the  same,  when  they 

by  the  testator.      Richardson  v.  Wood-  may  deem  it  most  conducive  to  the  in- 

bury,  43  Me.  206.  terest  of  his  wife  and  children,  and  for 

And   in  Massachusetts^  it  has  been  that  purpose,  vests  title  to  all  and  every 

held  that  where  there  was  a  devise  to  part  of  the  sam^  in  them,   and   in   the 

executors  in  trust   for    the    support  of  survivor,   if    either  should   die.     The 

the  children  of  the  testator,  with  power  wife  of  the  testator  was  made  execu- 

to  sell,  the  executors  could  make  deeds  trix,  and  one  H  executor.     The  latter 

In  their  own   names,  and  without  giv-  died,  leaving  the  wife  of  testator  sole 

ing  other   bonds    than    as    executors,  executrix.     It  was  held,  that  she  held 

Alley   V.   Lawrence,  X2   Gray  (Mass.)  the  property  as  trustee,  and  had  power 

373. '  to  sell  the  same,   and   reinvest,  when 

The  Supreme  Court  of   Illinois   has  the  interest  of  the   estate   demanded, 

held  that  an  administrator  who  takes  a  and  mere    lapse  of    time    would    not 

mere  power  to  sell  lands   to  pa}'  debts,  divest  her  of  this  right.  Jones  v.  Breed 

cannot  in  his    own    name  maintain  a  (Ky.  1S90),  13  S.  W.  Rep.  366. 

910 


iBMatiim  of  Powm.  POWERS.  By  What  Law  e«ff«Ml 

reckoning  from  the  time  of  the  creation  of  the  power,  not 
from  the  time  of  its  execution.' 

V.  BxEiunov  of  Powxbs — 1.  By  Wliat  Law  Governed. — ^Whert 
the  situs  of '  the  property  which  is  the  subject  of  the  pow^er  and 
the  domicii  of  the  dotior  are  in  one  jurisdiction,  and  the  domicil 
of  the  donee  in  another,  the  law  of  the  former  jurisdiction  controls 
the  mode  of  execution.* 

An  instrument  exercising  a  special  or  general  power  of  appoint- 
npent  must  be  executed  and  construed  according  to  the  rules  for 
the  time  being  applicable  to  instruments  of  that  kind,  although 
the  power  may  nave  been  created  before,  but  exercised  after  an 
alteration  of  the  law  as  to  the  construction  and  mode  of  execu- 
tion of  such  instruments.' 

2.  Good  Faith  Beqnired. — The  power  must  be  executed  in  good 
faith  to  carry  out  the  intention  of  the  doner  as  expressed  in  the 
instrument  creating  the  power.^ 

1.  The  matter  i%  treated  under  Per-  Of  this  last  line  of  cases  it  is  said  bj 

PKTUiTiBS  (Rule  against) — Powtrg;  Gray,  C.  J.,  in  Sewall  r.  Wilmcr,  132 

as  is  the  distinction  between  general  Mass.  136,  '*But  it  does  not  distinctlj 

and  special  powers  as  affected  hj   the  appear  whether  this  is  upon  the  broad 

rule.    There  also  will  be  found  a  crit-  ground  that  the  power  is  well  exc- 

ical  examination  of  the  principle  that  cuted,  or  upon  the  narrower  ground 

a  limitation  made  in  the  exercise  of  a  that  the  will  should  be  formally  estab- 

power  must  be  read  as  if  inserted  in  lished  as  a  testamentary  instrument  in 

the  instrument  creating  the  power.  a  court  of  probate,  leaving  it  to  a  court 

S.  Bingham's  Appeal  64  Pa.  St  345;  of  construction  to  determine  whether 

Sewall  V,  Wilmer,  133  Mass.  131.  it  can  have,  any  effect.? 

But    it  has  been    decided    by    the  8.  Freme  v.  Clement,  L.  R^  t8  Ch. 

House  of  Lords,  on  appeal  from  Scot-  Div.  499.     See  also  Banks  v,  Sloat,  69 

land,  that  a  power  of  appointment  re-  Ga.  3^0. 

served  by  a  man  residing  out  of  Scot-  4.  Otherwise,  the  estate  of  the  re- 
land,  in  a  settlement  by  him  of  real  es-  mainderman  is  not  defeated.  Thus, 
tate  in  Scotland,  was  well  executed  by  where  a  power  was  given  for  the  bene- 
a  will  in  the  form  required  by  the  fit  of  the  children  of  the  donee,  and  the 
law  of  his  domicil.  Willock  v,  donee  executed  conveyance  to  one  of 
Ouchterlong,  3  Paton  659 ;  Brack  v.  his  children,  that  the  latter  might  have 
Johnston,  5  Wils.  &  Sh.  61.  And  a  sufficient  property  to  become  bail  for 
like  decision  was  made  by  Lord  the  donee,  with  the  understanding  that 
Romilly,  M.  R.,  in  a  case  of  the  the  land  was  to  be  reconveyed,  such  an 
execution  in  France  of  a  power  ere-  appointment  would  not  destroy  the  re- 
ated  by  an  English  will.  D'Huart  v.  mainder.  Bostick  v.  Winton,  i  Sneed 
Harkness,  34  Beav.  324.  (Tenn.)  524;  Cruse  v,  McKee,  2  Head 

On  the  other  hand,  it  is  held  in  £ng-  (Tenn.)  x. 

land  that  where  a  power  of  apppoint-  An  appointment  made  by  a  fraudu- 

ment  by  will  is  given  bv  the  will  of  a  lent  combination  or  collusion,  or  which 

person  domiciled  in   Eggland,  and  is  is  secretly  for  the  benefit  of  the  ap* 

executed  abroad  by  a  will  in  a  form  re-  pointor  in  fraud  of  the  rights  of  others, 

quired  or  permitted  by  the  law  of  Eng-  is  not  a  valid  exercise  of  the  power,  and 

land,  the  will  of  the  donee  should  be  will    be    set    aside.     Hinclimbroke   r. 

admitted  to  probate  in  England,   al-  Seymour,  i  Bro.  C.  C.  395;  In  re  Kir- 

though  not  executed   with   the   forms  wan's  Trusts,  25  Ch.  Div.  373;  In  re 

required    by   the  law  of  the  donee's  Turner's  Settled  Estates,  28  Ch.  Div. 

domicil.     Tatnall  v,  Hankey,  2  Moore,  205;  Shank  v,  Dewitt,  44  Ohio  St.  237. 

P.  C.  342.  Alexander's  Goods,   i  Sw.  See  Henty  r.  Wey,  19  Ch.  Div.  493; 

&  Tr.  454,   n. ;   Barnes  v,  Vincent,  5  21  Ch.  Div.  332. 

Moore     P.     C.    201 ;     H  ally  burton's  A,  having  mortgaged  land  to  B,  gare 

Goods,  L.  R.,  I  P.  &  D.  9a  him  a  power  to  sell,  and  pay  the  siir- 
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3.  Execution — ^When  VaUd. — ^An  execution  of  a  power  is  not  void 

plus  to  A*s  wife.    B,  under  the  power,  Where  the  power  of  disposition  bj 

sold  the  land  to  C  without  conlidera-  will  is  given  to  a  person  having  no  re- 

tion,  and  A's  wife  joined  in  the  deed,  versionary  interest,  an  attempted  exe- 

for  which  B  paid  her  |ioo.    C  immedi-  cution  of  the  power  by  a  will  made  in 

ately  reconvened  to  B.    Held^  that  the  conformity  with  the  terms  of  an  al- 

heir  of  A  could  maintain  a  bill  to  set  leged  contract,  is  invalid.    The  power 

aside  the  sale,   and  to  redeem  from  B.  is  not  thereby  exhausted,  and  such  will 

Dobsonv.Racey,3Sandf.Ch.(N.Y.)6o.  is  revoked  by  a  subsequent  will  duly 

But  in  California  an  execution  of  the  admitted  to  probate.     Wilson  v,  Matj- 

power  was  held  good  under  the  fol-  land  L.  Ins.  Co.,  60  Md.  64. 

lowing    circumstances:     A    power    of  A  father  deeded  to  his   daughter,  to 

attorney  gave  the  right  to  sell  and  con-  whom  he  was  indebted   to  the  amount 

vey  or  to  mortgage  land  which  was  al-  of  the  expressed  consideration,  premises 

ready  incumbered.    The  attorney,  with  on    which  they  resided    together;  the 

intent  to  mortgage  it  for  enough  to  pay  deed  providing  that  the  father  reserved 

the  incumbrance  and  certain  debts  of  the  power  to  alienate  or  mortgage  the 

his  t>wn,  conveyed  it  to  B,  upon  no  con-  premises  during  his  lifetime,  and  de- 

sideration    other  than   to  cause   B   to  daring  the  intention   to  be  to  convey 

mortgage  the  land  for  the  requisite  sum.  "the  remainder"  of  the  premises,   pro- 

B  then,  at  the  attorney's  request,  con-  vided  the  father  failed   to  execute  the 

veyed   the  land   back  to    him.    Held,  power.    Held,  that  a  quitclaim  by  the 

that  the  transaction  constituted  a  valid  father  to  A,  who  quitclaimed  to  B,  who 

mortgage  within  the  power.     Ayres  v.  in  turn  quitclaimed  to  the  father,  the 

Palmer,  57  Cal.  309.  three  deeds  being  executed  the    same 

The  collusive  exercise  of  a  limited  day,  without  consideration,  and  for  the 

power  as  to  one-half  of  certain  prop-  purpose  of  defeating,  the  daughter's  in- 

erty,  would  not  render  the  exercise  of  terest,  was  fraudulent  as  to  the  daugh« 

an  unlimited  power  as  to  the  other  ter,  and  not  a  valid  execution  of  the 

half  void.    New  t;.  Potts,  55  Ga.  420.  power.  Harty  r.  Doyle,  49  Hun  (N.  Y.) 

Where    an   appointment    has  been  410. 

once  set  aside  as  fraudulent,  a  second  A  person  having  a  life  interest  in  a 

appointment  by  the  same  donee  to  the  fund,  with  power  to  appoint,  give,  or 

same  appointee  will  not  be   sustained  devise  it  to  others,  having  made  an  ar- 

except  on  clear  proof  that  such  second  rangement  with  the  next  of  kin  of  the 

appointment  is  entirely  free  from  the  donor    as  to  the  distribution  of  such 

taint    which    attached    to    the    first,  fund  between  herself  and  them,  the  ar- 

Topham  v,  Portland,  39  L.  J.,  Ch.  259;  rangement  was  sustained,  it  having  been 

5  L.  R.,  Ch.  40.  validated   by  an  act  of  the  legislature, 

An  appointment  made  under  an  ar-  although  some  of  the  appointees  under 

rangement  which  is  for  the  benefit  of  the  power  were  infants,  and  could  not 

all  the  objects  of  the  power,  is  not  in-  consent  to  it.    Thomson  v.  Norris,  20 

valid   because  it  is  also    incidentally  N.  J.  Eq.  489. 

beneficial    to    the    appointor.    In    re  A  testator  gave  to  his  executor   "full 

Huish's  Charity,  39  L.  J.,  Ch.  499;  10  and  unlimited  power  and   authority  to 

L.  R.,  Eg.  5 ;  22  L.  T.,  N.  S.  56^  ;48  W.  appropriate  or  dispose"  of  the  residue 

R.  817;  Cooper  t'.  Cooper,  39  L.  J.,  Ch.  "to  such  objects,  persons,  or  institutions 

240;  5  L.  R.,  Ch.  203;  18  W.  R.  299;  22  as  in  his  discretion  shall  be    best  and 

L.  T.,  N.  S.  I ;    Rooch  v,  Trood,  3  L.  proper."  Held^  that  no  trust  was  creat- 

R.,  Ch.  Div.  429;  24  W.  R.  803;  34  L.  ed,  and  that  the  executor  might  appro- 

T.,  N.  S.  105,  reversing  same  case,  31  priate    to    himself,    "subject    to   such 

L.  T.,  N.  S.  666.  further  uses  as  he  might  thereafter  by 

Where  a  father  is  by  a  marriage  set-  his  last  will  and   testament    appoint, ' 

tlement  empowered  to  divide  a  fund  this    being   a    valid  execution    of  the 

among  his  children  at  discretion,  he  power.    Beck's    Appeal,   116    Pa.    St. 

cannot  negotiate  or  deal  with  them  in  547. 

executing  the  power,  and  a  purchase  A  deed  made  in  execution  of  a  power 

bv  him  of  the  interest  of  one  of  the  is     valid   as   to    the     remaindermani 

children  will  not  be  upheld.     Cun-  though  made   with  the  intent  to  de- 

ningham  v,  Anstruther,  2  L.  R.,  H.  L.  fraud  creditors.    Hanna  v.    L*adewig| 

Gas.  223.  73  Tex.  37. 
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because  it  exceeds  the  power  if  the  part  in  excess  is  separable 
from  the  palt  authorized  by  the  power  ;^  nor  because  it  falis 
short  of  it.* 

An  appointment  not  good  in  its  creation  will  not  become  so  by 
subsequent  circumstances.^ 

4.  What  ConttitiitM  an  Szecntion. — In  construing  the  execution 
of  a  power,  courts  will  look  to  the  intent  of  the  party  as  gathered 
from  the  instrument.^ 

1.  2  Sugd.  Pow.,  ch.  9.  ticipation  would  be  bad  aa  ▼ioladng 
Where  there  is  a  mere  naked  power  the  Rule  against  Perpetuities,  it 
the  act  is  void,  If  the  power  Is  exceeded;  would  be  rejected,  and  the  appoint- 
but  If  the  power  is  coupled  with  an  in-  ment  held  good.  {Follcmmg-  Frj  v. 
terest,  the  act  is  good  for  so  much  as  Capper,  Kay  163;  2  W.  R.  1561)  J» 
is  within  the  power,  and  void  as  to  the  re  Teague,  22  L.  T^  N.  S.  74a ;  x8  W. 
rest   only,    a    Bouv.    Inst   335.      As  R.  752. 

in  favor  of  persons  who  are  not  ob*  S,  Where  a  power    is  given    to  ap- 

jects  of  the  power.  2  Sudg.  Pow.  *c6;  '2  point  a  fee,  a  less  estate  maj  be  ap- 

Chance  Pow.  1521;  Seward  v.  Willock,  pointed,  if  there  are  no  words  of  posi- 

5  East  198;  Somerville  v,  Lethbridge,  6  tive  restriction.     Butler  v.  Huestis,  68 

T.  R.  2ijL\  Pitt  V.  Jackson,  2  Bro.  C.  C.  111.  594;  18  Am.  Rep.  589. 

§7;  Griffith    V,  Harrison,  4  T.  R.  737;  8.  Brudenell  r.   Elwes,   i    East  442. 

Loutledge    v.  Dorril,  2   Ves.  Jr.  364;  See    Hitchcock  v.  U.  S.  Bank,  7  Ala. 

Kampf  V.  Jones,  2  Inst.  756.  386;  Wilson  v,  Ljnt,  16  How.  Pr.  (N. 

If  there  is  an  excess  in  the  quantity  Y.)  348;  30  Barb.  (N.  Y.)  124. 

of  the  estate  appointed,  the  execution  But  in  a  case  arising  in  New  Jersey, 

is  good  and  only  the  excess  void.    But  a  testator  by  his  will,  gave  his  estate, 

if  the  execution  and  the  excess  are  not  real  and  personal,  to  his  wife  for  and 

distinguishable,    the    whole  execution  during  her  natural  life,  and  after  her 

will  be  void.      5   Sugd.    Pow.    *75;  2  death  to  his  daughter    for  life,  with 

Chance  Pow.  1521.  power  to  the  daughter  to   dispose  of 

Where  conditions  are  annexed  to  the  thr  same  by  her  last  will  and  testa- 
appointment  which  are  not  authorized  ment.  The  daughter  made  her  will 
by  the  power,  the  appointment  is  in  due  form  and  died  hi  the  lifetime  of 
good,  but  the  conditions  are  void.  2  her  mother.  Held^  that  it  was  a  good 
Sugd.  Pow.  *  84;  2  Chance  Pow.  152 1;  execution  of  the  power  of  appoint- 
Saddler  V.  Pratt,  6  Sim.  632 ;  Palsgrave  ment.  Lindsley  v.  First  Christian 
V,  Atkinson,  i  Coll.  190;  Roberts  v,  Soc.,37  N.  J.  Eq.  277. 
Dixall,  2  Eq.  Cas.  Ab.  668,  pi.  19;  Wade  Yet  it  was  held  in  New  Tork  that, 
V.  Firm  in,  11  Sim.  235.  where   property  was    devised  to  the 

Compare   Hay  v,  Watkins,  2  Bro.  &  daughter  of  the   testator   with  porwcr. 

Mar.  339.  in  case    she   should     die    before   her 

Where    a    restriction    or    limitation  father,    to  dispose  of  it  by  her  will, 

would  make  the  whole  exercise  of  the  though    this    power   of    appointment 

power  void,  courts  will  reject    the  re-  could  not  be  executed  as  a  power  in 

striction  and  leave   the  rest  of  the    ap-  the  lifetime  of  the  father,  the  father's 

pointment  valid.     Fry   v.  Capper,  Kay  will  would  operate  to  devise  the  prop- 

163;  2  W.  R.  136;  In  re  Teague,  18  W.  erty  by  its  own  force  in    accordance 

R.  753;  22  L.  T.,  N.  S.  742;  Thornton  v.  with  tfie  provisions  of  the  daughter's 

Bright,  2  My.  &  Cr.  230.  will.     In  re  Piflfard's  Estate,  in  N.  Y. 

By  a   marriage    settlement  a  fund  410. 

was  settled  on  the  husband  and    wife  4.  Benesch    v,  Clark,  49  Md.  497; 

during  their  lives,  with   remainder  to  Meeker  r.  Breintnall,  38  N.  J.  Eq.  345; 

the  children  of  the   marriage,  as    the  Mott  v.  Ackerman,92  N.  Y.  539. 

wife,    if    surviving,   should     appoint.  A  recital  in  the  instrument  that  it  is 

The  wife  survived  her  husband,  and  executed  under  a  power  is  no  evidence 

appointed  a  share  of  the    fund   to  a  of  the  power.    Hershy  v.   Berman,  45 

married  daughter  for  life  to   her  sep-  Ark.  309. 

arate   use  without     power  of  anticipa-  While  the  intention  must  ^be  coi- 
tion.   Held^  that  as  the  restraint  in  an-  lected  from  the  instrument  itself  and 
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not  from  evidence  dehors  the  in8tru-  abled    grandchildren,  who  were  not 

ment,  jet  parol  evidence  is  admissible  objects  of    the  power,  to   take  under 

to  show  the  purposes  for  which  the  a  limitation  to  a  child  for  life,  with  the 

power  is  exercised,  though  they  may  remainder   to    the    children    of  such 

not  appear  in  the  deed.    Topham  v,  child,  by  treating  the  first  taker  as  a 

Portland,  33  L.  ].,  Ch.  257.  tenant  in  tail ;  and  because  the  words 

A,  having  a  power  to  appoint  a  trust  of  the  appointment  would  otherwise 

fund  to  his  children,  appointed  a  por-  have  been   inoperative  the  court  has 

tion  of  the  fund  upon  such  trusts  as  S,  'thus  given  effect  to  it  in  the  mode  in 

one  of  the  children,  should  appoint,  which  it  can  take  effect  IcRallj." 
and  upon  default  of  appointment,  in        Where  shares  were  settled  in  trust 

trust  for  }  during  his  life,  and  after  his  for  such  person  as  A  might  by  deed  or 

death  in  trust  to  his  legal  representa-  will  appoint,  and  A  took  a  transfer  of 

'  tives  as  part  of  his  personal  estate,  the  shares  in  her  own   name  in  the 

The  power  to  S  was  held  void,  because  usual  way,  this   amounted  to  an  eze- 

accompanied  by  conditions  exceeding  cution  of  the  power  in  her  own   favor, 

the  power  granted  to  A.    Heid^  that  Marler  v.  Tommas,  43  L.  }.,  Ch.  73 ; 

the  power  to  S,   being  void,  the  gift  17  L.  R.,  £q.  8. 

over    in     default     of     appointment        Where  land  was  devised  in  trust  to 
amounted  to  an  absolute  appointment  such  person  or  persons,  use  or  uses  as 
to  S.    Webb  V,  Sadler,  4a  L.  }.,  Ch.  the  devisee  should  by  deed  or  will  ap- 
498 ;  8  L.  R.,  Ch.  4x9.  point,    the  execution  of  a  mortgage, 
Where^  under  a  special   power,  an  with  a  limitation  of  the  surplus  after 
appointment  is  made  giving  a  power  satisfying  the  debt  to  the  mortgagor 
of  appointment  which  is  ultra  'vires,  and  his  right  heirs,  will  constitute  a 
with  a  gift  over  in  certain  courts,  the  complete  execution  of  the  power,  and 
gift  over  is  not  invalidated  by  the  in-  will  defeat  a  provision  in  the  will  to 
Talidity  of  the  power.  Stark  v,  Dakyn,  the  effect  that,  in  default  of  appoint- 
10  L.  K.,  Ch.  35 ;  44  L.  J.,  Ch.  205.  ment,  the  property  shall  be  held  in 
And  where    the    execution  of   the  trust  for  certain  designated  persons, 
power  is  accompanied   by  directions  Hicks  v.  Ward,  X07  N.  Car.  3^. 
and  conditions  which  are  ui/ra  vires.        Where  a  power  is  conferred  upon  a 
the  appointment  will  be  valid,  but  the  tenant  for  life  to  appoint  bpr  will,  a  de- 
directions  and   conditions  void.    Mc-  vise  for  the  payment  of  his  own  debts 
Donald  v,  McDonald,  2  L.  R.,  Sc.  App.  is  not  a  valid  execution  of  the  power. 
483.  Balls  V,  Damfman,  69  Md.  390. 

But  the  appointee  may,  if  he  choose,  Where  a  conveyance  in  trust  con- 
give  effect  to  the  conditions  and  veyed  lands  to  trustees  for  the  sole  and 
directions  without  invalidating  the  separate  use  of  a  married  woman  and . 
appointment.  McDonald  v.  Mc-  her  heirs,  with  power  in  her  to  sell  the 
Donald,  2  L.  R.,  Sc.  App.  482.  See  whole  or  any  part  with  the  consent  of 
also  to  same  effect,  Roach  v,  Trood,  3  the  trustees,  and  either  invest  the  pro- 
L.  R.,  Ch.  Div.  429 ;  24  N.  R.  803.  ceeds  for  the  purposes  of  the  trust  or 
C<?m/<ir*  Line  v.  Hall,43L.  J^Ch.  107.  dispose  of  them  as  she  should  direct, 
A  power  to  appoint  to  children  this  gives  her  the  power  to  charge  the 
absolutely  may  be  exercised  by  giving  estate  with  the  payment  of  an  account 
a  child  an  estate  for  life  with  power  to  contracted  for  necessaries.  Jackson  v» 
appoint  by  will.  Starke  v,  Dakyn,  10  West,  22  Md.  71.  To  the  same  effect, 
L.  R.,  Ch.  35;  44  L.  J.,Ch.  205;  31  L.  Whiteside  v.  Cannon,  23  Mo.  457; 
T.,  N.  S.  712.  Segond  v.  Garland,  23  Mo.  547;  Miller 

But  it  is  held  in  Virginia  that  while  v.  Brown,  47  Mo.  504. 
such  an  appointment  is  good,   the  re-         Executors  were  empowered  to  pay 

mainder  over  is  void,  and  the  appointee  and  discharge  the  legacies  in  money  or 

takes  the  fee.  Hood  v,  Haden,  82  Va.  in  real  or  personal  property  or  both  in 

588.  such  manner  and  at  such  valuation  as 

Says  Wood,  V.  C,  in  Fry  v.  Capper,  should  seem  to  them  fair  and  just.  One 

Kay  163:     **In  the  case  of  an  appoint-  of  the  executors  made  an  entry  upon 

ment  under  a  power,  the  court  looks  the  books  of  the  firm,  of  which  such 

to  the  scope  and  intent  of  the  power;  executor  was  a  member,  crediting  the 

and  in  appointments   by  will  of   real  legatee  with  a  sum  in  cash  equal  to  the 

estate  as  by  the  doctrine  of   cy  fres  assumed  value  of  certain  lands  belong- 

given  effect  to  that  against  the  very  ing  to  the  testator.    Held^  that  this  was 

words  of  the  instrument,  and  has  en-  not  sufficient  to  pass  title  to  the  land  to 
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«uch    legatee.      Ame8  v.  Scudder,  83  that  should  hit  mother  die    without 

Mo.  189.  %  an  J  will,  then  the  estate  was  to  go  to 

A  quitclaim  deed  bjr  a  devisee  for  life  £  C.    The    mother  executed  a    wiU 

is  not  an  execution  of  a  power  given  devising  all  her  real   estate,   including 

such  devisee  hy  the  will  to  sell  so  much  that  over  which  she  had  anj  power  of 

of  the  land   as   might  be  necessary  to  appointment,  to  trustees  in  trust  for  G 

her  support.   Grundjr  v.  Hadfield,  16  R.  C,  who  died  in  her  lifetime.      Htld^ 

1. 579.  that  the    property    belonged    to    the 

Wliara  a  powar  la  oonplad  with  an  trustees  named,  subject  to  a  resulting 

intermit  the  law  is  satisfied  with  a  sub-  trust  in  favor  of  the   heir  at  law.    In 

stantial  compliance  with  the  terms  of  r«  Van  Hogan;  Sperling  v,   Rochfor^ 

the  power.     Rowe   v,  Beckett,  30  Ind.  L.  R.,  16  Ch.  Div.  18. 
154;  Rowe  v»  Lewis,  30  Ind.  163.  A  testator  gave  to  his  wife  the  use 

Where  an  attorney  in  fact  has  a  of  his  real  property  for  her  life;  in 
power  coupled  with  an  interest  either  case  its  income  should  be  insufficient 
in  the  land  itself  or  the  proceeds  of  a  for  her  support,  the  executors  were  to 
sale  thereof,  a  conveyance  by  him  as  sell  s(f  much  thereof  as  should^  be 
such  attorney  will  pass  a  complete  title  necessary  therefor.  The  wife  and 
as  showing  an  election  to  take  his  inter-  another  were  appointed  executors, 
est  in  the  proceeds  of  the  sale.  Little  The  executor  died.  The  wife  as  sur- 
er. Weatherford,  63  Tex.  63S.  viving  executrix  conveyed  the  land  to 

A  power  to  dispose  of  the  proceeds  A  in  consideration  of  her  past,  present, 

of   land  may  be  executed   by  disposing  and   future    support.     Heid^   that  the 

of  the    lan^    itself.    Boyd  v,    Salter-  execution  of  the  power,  was   invalid, 

white,  10  S.  Car.  45.  Ferr  v,  American  Board,  53  Vt.  162. 

Where,  in  pursuance  of  a  power,  an        A    testator    devised    land     to     his 

executor  executes  a  deed  of  trust  with  a  daughter  and  her  husband  to  be  dis- 

power     of    sale,    the      fact    that    he  posed  of  as  they  might  think  proper, 

signs   and    acknowledges    the  deed  as  A  codicil  declared  the  intention  of  the 

executor  makes  it  none  the  less  an  ef-  testator  not  to  be  that  the  husband,  if 

fective  execution  of  the  power.    Faulk  he  survived  his  wife,  should  have  a  fee- 

V.  Dashiell,  63  Tex.  642;  50  Am.  Rep.  simple  estate,  but  a  life  estate  only,  the 

54a.  land,  upon  his  decease,  to  descend  to 

Tiirtaiioaa  of  Oonatnution. — A  testa-  the  testator's  daughter's  children  or 
tor  devised  and  bequeathed  property  in  heirs.  A  subsequent  clause  of  the  co- 
trust  for  the  benefit  of  his  son  T.  The  dicil  gavd  power  to  husband  and  wif& 
will  contained  the  further  provision  during  their  joint  lives,  to  dispose  of 
that  **  should  the  said  T  die,  having  the  land  by  deed  jointly  executed, 
made  a  will  and  testament  in  due  form  proved,  and  acknowledged.  Husband 
to  be  admitted  to  probate,  I  direct  that  and  wife  conveyed  accordingly,  to 
the  said  trust  estate  shall  be  handed  secure  the  husband's  debt.  Hela^  that 
over  and  disposed  of  in  such  manner  as  the  estate  of  the  wife's  children  or 
he  shall  by  his  said  will  have  directed."  heirs  was  cut  off  by  the  conveyance. 
The  testator's  wife  by  a  subsequent  Shields  v.  Netherland,  5  Lea  (Tenn.) 
will  devised  property  in  trust  for  T  and  193. 

his  family,  giving  T  power  by  an  in-  A  married  woman,  by  a  will  to  which 
strument  in  writing,  to  order  and  di-  her  husband  consented  in  writing,  be- 
rect  in  what  manner  and  to  whom  and  queathed  the  residue  of  her  property  to 
in  what  proportion  the  property  should  a  trustee,  in  trust  to  pay  the  net  income 
be  divided  between  his  wife  and  chil-  to  her  husband  during  his  life,  and  on 
dren  after  his  death.  Held^  that  both  of  his  death,  "provided  and  on  condition" 
these  powers  were  well  executed  by  a  that  he  made  no  will  directing  other- 
will  whereby  T  devised  the  entire  prop-  wise,  to  pay  the  income  to  A,  until  she 
erty  to  his  wife  and  daughter  to  be  di-  reached  a  certain  age,  and  on  arriving 
vided  equally  between  theni  when  at  that  age  to  pay  her  the  principal,  or, 
either  of  them  married,  and  charged  in  case  of  her  ^eath  before  attaining 
the  entire  estate  with  the  daughter's  ed-  such  age,  to  pay  the  principal  to  her 
ucation  during  her  minority,  over  and  children.  The  will  further  provided 
above  her  interest  on  a  division.  Hill  that  the  bequest  to  A  was  on  the  sole 
1;.  Tones,  q6  Ala.  214.  and  express  condition  that  A  should, 
The  testator  gave  to  his  mother  a  after  the  decease  of  the  testatrix,  take 
general  testamentary  power  of  ap-  good  care  of  the  husband  during  his 
pointment  over  real  estate,  providing  fife,  ''rendering  him  ^I  the  kindly  per- 
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5.  BfRMt  of  Execution. — By  the  execution  of  the  power,  the  pos- 
session, right,  title,  and  interest,  are  altered  or  devested,  and  the 
appointee  gains  the  legal  estate.^  The  estate  arising  from  the 
execution  of  a  power  owes  its  commencement  to  the  deed  of  ap- 
pointment, but  it  takes  effect  as  if  it  had  been  created  by  the 
deed  which  raised  the  power.  The  appointor  is  merely  an  instru* 
ment ;  the  appointee  is  in  by  the  original  deed.' 

sonal  attention  in  her    power,  tending  %,  4  Cruiiie    Dig.    'aio;    4     Kent'8 

to  make  him  comforuble  and  happjr,  Comm.  *337,  *337;     2    Washb.  Real 

such     as   a    dutiful    and     affectionate  Prop.  '320;    Martinis   Law    Lexicon; 

daughter  would  render;  and   in  case   of  Branzbrook  v.    Attorney  Gen.,  9  H. 

any  ill  treatment,  neglect  or  shortcom-  L.  Cas.  150;   Robinson  v,  Hardcaetle, 

ing  in  the  above-mentioned  expected  a  T.  R.  341;  Roach  v,  Nodham,  6  East 

duties  and  relation,"  of  which  the  hus-  389;  2  Smith   376;  Isherwood  v.  Old* 

band  was  to  be  **the  sole  and  exclusive  know,  3  M.  &  S.  382;  Smith  v.  Garej, 

Judge,"  he  was  authorized  by  will  to  di-  3  Dev.  &  B.  Eo.  (N.  Car.)  43 ;  Leggett  v. 

rect  how  the  residue    should  go  upon  Doremus,  3c  N.  J.  Eq.  133;  Albert  v» 

bis  death.    At  the  time  the  testatrix  Albert,  68  Md.  352. 

made  her  will  A  was  a  married  woman,  Le  Blanc,  J.,  says  that  the  instrument 

living  with  her  husband  and  children  in  derives  its  force  from  the  person  who 

m   neighboring  city.      She  visited    the  creates  the  power.    Rogers  v.  Humph- 

busband  of  the  testatrix  on  an  average  rey,  4  A.  &  E.  390. ' 

once  a  week,    and  helped   him  all   she  The  appointer  is  a  mere  instrument; 

reasonably  could.    During  his    illness  the  appointee  is  in  by  the  original  deed, 

•he  visited  him  daily,  did  his  marketing  and  takes  in  the  same  manner  as  if  liis 

and  took  care  of  h»  accounts.    About  name  had  been  inserted  in  the  power, 

a  week  after  his  wife's  death,  the  hus-  or  as  if  the  power  and  the  instrument 

band  ureed  A  to  come  and    live  with  executing  the  power  had  been  expressed 

bim,  and  was  angry  because  she  refused,  in  giving  that  power.     He  does    not 

and    manv  times  after  that  was  made  take  from  the  donee  as  his  assignee, 

angry  by  tier  refusal  of   like  requests.  2  Washb.   Real  Prop.  ^320;  x  Sug- 

About  a  month  after  his  wife's  death  den    Pow.  (ed.    1856)   343;  2   Sugden 

be  made  a  will,  in  which  he  referred  to  Pow.  32;  Bradish  v.  Gtbbs,  3  Johns.  Ch.. 

bis  wife's    will  and  the    pow^er  of  ap-  (N.  Y.)   533;    Doolittle    v,   Lewis,  7 

pointment  therein  given  him,  reciting  Johns.  Ch.   (N.  Y.)   45;    Burleigh   v, 

that  he  did  it  in  execution  of  the  power,  Clough,  52  N.  H.  367;  13  Am.  Rep.  33. 

bequeathed    the  remainder  to  a  third  '   But  this  principle  is  not  extended  so 

person.    It  was  held  that  this  will   was  as  to  interfere  with  intervening  rights, 

a    sufficient  execution    of    the    power  4   Kent's    Comm.    *338 ;     Jackson  v. 

given  by  the  will  of  the  wife,  and  that  i>avenport,  20  Johns.  (N.  Y.)  537. 

the  court  could  not  find  on  these  facts  One  exception  is  when  the  person 

that  he  failed  to  exerdse  his  judgment,  executing  the  power  has  granted    a 

or  that  he  acted  in  bad  faith.  Krause  lease  or  any  other  interest  which  he 

V,  Klucken,  135  Mass.  483.  may  do  by    virtue   of  his  estate,  for 

1.  I    Chance   Pow.  2;  i  Sugd.  Pow.  then  he  is  not  allowed  to  defeat  his 

83;  X    Steph.    Comm.  329;   GroodjH  v.  own  act.     But  buffering  a  judgment  is 

Brigham,!  B.  &  P.  19^;  Eaton  v.  Straw,  not  within  the   exception,  as  an   act 

18  N.  H.331;  Burleigh  v.  Clough,  52  N.  done  by  the  party;  it  is  a  proceeding 

H.367;  13  Am.Rep.  33;  Rodgers  v.  Wal-  in  invitum^  and  therefore  falls  within 

lace,  5  Jones  (N.  Car.)  181.  the  general   rule.    Leggett  v,  Dore- 

Where  one  having  a  power  of  ap-  mus,  35  N.  J.  Eq.  133. 

pointment  exercises  the  power  by  de-  In  Jackson  v.  Davenport,  30  Johns, 

vising  it  to  one  who    dies  in  her   life-  (N.  Y.)  533,  the  court  by  Kent,  Ch., 

time,  this    is    a  valid    execution  of  the  states  this  modification  of  the  rule  that 

power,  and  the  gift  over  in  default  of  an  estate  created  by  the  execution  of  a 

appointment  does  not  take  effect.   Wil-  power  tak^s  effect  as  if  created  by  the 

loughby  Osborne  v,   Holzoake,  33  Ch.  original  deed,  as  follows :  '*I  presume 

Div.  338.      Comf^av    Hoare    v.    Os-  that  I  may  venture  upon  the  strength 

borne,  39  L.  J.,  Ch.  586;  13  W.  R.  661.  of  the  autnorities  which  have  been  pre- 
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6.  Xnitmment  of  EseootioiL — In  the  absence  of  statutoiy  pro- 
visions, the  creator  of  the  power  may  provide  that  it  may  be  exe- 
cuted by  any  kind  of  an  instrument,  ev^n  the  most  informal ; 
even  though  the  subject  of  the  power  is  real  estate,  the  deed 
creating  the  power  may  provide  that  it  shall  be  executed  by  a 
simple  note  in  writing,  or  by  will  unattested  or  attested  by  only 
one  witness.^ 


▼iously  mentioned,  and  upon  the  rea-  It  is  held  in  Soutk  Carolina  that 
son  of  the  thing  to  question  the  uni-  where  land  situated  in  that  State  was 
versality  of  the  application  of  this  devised  by  a  testatrix  who  resided  in 
rule,  and  to  insist  that  it  ought  to  be  the  State,  with  power  of  appointment 
confined  within  reasonable  limits.  If  in  the  devisee,  **bv  her  last  will  and 
I  have  not  misapprehended  the  cases  testament  duly  executed,"  a  ^tll  dulj 
on  this  subject,  such  a  p>ower  cannot  executed  in  another  State,  but  not  con- 
lie  dormant  and  concealed,  and  then  forming  to  the  law  of  Sauik  Carolina^ 
spring  up  at  any  distance  of  time,  and  was  not  a  valid  execution  of  the  power, 
prevail  against  a  conveyance  from  the  But  Simpson,  C.  J.,  dissented  from  this 
person  having  the  legal  title  to  a  pur-  view.  Blount  v.  Walker,  38  S.  Car. 
chaser  tor  valuable  consideration  with-  545. 

out  notice  of  the  power ;  and  especially  A  power  to  appoint  by  will  can  not 

if  the  lands  lie  in  a  recording  county,  be  executed  by   deed,   nor   vice  versa, 

and   the  purchaser's  deed  be  recorded  2  Washb.  Real  Prop.  •317  *3i8;  i  Perry 

before  the  deed  under  the  power,  and  on  Trusts,  §  254;    Alley    v.   Lawrence, 

without  knowledge  of  that  deed.'*  12    Gray     (Mass.)      375;      Moore    v, 

1.  I  Sugden  Pow.  (155*);   2  Washb.  Dimond,   5   R.    I.    12  x;    Bentham   v. 

Real  Prop.  3i7»  318*;  4    Kent's  Com.  Smith,  i  Chev.  (S.  Car.)  33. 

330*  and  note  (C);  4  Cruise  Dig.  188*;  Where  the  power  is  to  be  executed 

Ladd   V.  Ladd,  8    How.   (U.   S.)    30;  at  death,  it  must  be  by  will.     Porter  v. 

Christy  r.  Pulliam,  17  111.  59.  Thomas,  23  Ga.  467;  Weir  v.  Smith,  62 

A  power  given  generally  may  be  exe-  Tex.  i ;  Friend  v.  Oliver,  27   Ala.  532- 

cuted   either  by  deed   or  by   will.      4  C^rm/artf  Christy  t^.  Pulliam,  17  111.  59. 

Cruise    Dig.  194*;    (2  Greenl.   Cruise  But  under  the  New  Tork  statute'  if 

243);  2  Washb.  Real  Prop.  317*.  See  4  the  power  is  confined  to  a  disposition  by 

Kent's  Com.  331*.  grant,  it  cannot    be    executed  by  will, 

A  resort   to  any  of  the  ordinary  and  though  not  intended   to  take  effect  till 

usual  methods  to  accomplish  the  object  af\er  the  death  of  the    donee.    3  Nem 

comes  within  the  scope  of  such  general  Tork  Rev.  Stat,  p.  2192,  ^  iiis  (Rev.  of 

power.   Faulk  v.  Dashiell,  62  Tex.  642;  1889,  p.  2449). 

50  Am.  Rep.  542.  In  England,  if  the  power  is  to  bcex- 

Where  an  appointment  is  made  under  ecuted  by  deed  or  instrument  in  writing, 

a  general   power  of  appointment  not  it  may  be  executed  by  will.    Taylor  v, 

prescribing    the    mode,    it    should   be  Meads,  4  De  G.  J.  &  S.  597;  xi  Jur.,  N. 

made  in  such   a  way  as  to  pass  title  to  S.  166;  34  L.  J.,  Ch.  303. 

the  property,  if  it  was  owned  absolutely  And  a  power  to  appoint  by  an  instru- 

bv  the  person  making  the  appointment,  ment  in  writing  with  certain  formalities 

Knight  V.  Yarborough,  4  Rand.  (Va.)  may  be  executed  by    a  will   with  their 

5^-  formalities.      Smith  v.  Adkins,  41   L. 

If  it  is  required  that  the  appointment  J.,  Ch.  628.                    • 

be  made   *»by   will,"   the  will   must  be  The  will   applies   equally  where  the 

a  valid  one  under  the  statute.     1    Sug-  power  is  reserved  to  the  original  owner 

den  Pow.  215  (♦157).  Sec  Hill  v.  Jones,  of  the  estate.    4    Cruise  Dig.  'iSq  (a 

56  Ala.   214;  Wright  V.  Wakeford,  17  Greenl.  Cruise  237). 

Ves.  454;  Wright  v.  Barlow,  3   Maule  The  donor  may  provide  that  the  ex- 

&  S.  512.                *  tcution  shall  be  in  a  manner  different 

This  rule   is  embodied  in  the    New  from  that  pointed   out  by   the  statute. 

York  statute.  3  New  Tork  Rev.  Stat.,  McDermet  v,   Lorillard,   i    Edw.  (N. 

p.  2192,  §  115;  American  H.  M.  Soc.  v,  Y.)  273;  In  re  Alexander,  6  Jur.,  N. 

Wadhams,  10  Barb.  (N.  Y.)  597;  Smith  S.   354;  29  L.  J.,  C.  P.  93. 

V,  Gage,  41  Barb.  (N.  Y.)  69.     .  But  the  fact  that  a  will  is  made  in  ex- 
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ecution  of  a  power  does  not  exempt  it    it  advisable,  ^to  sell    such  number    of 


from  the  general  rule  that  probate  can- 
not be  granted  of  an  instrument  unless 
it  is  duly  executed  as  a  will  in  confor- 
mity with  the  law  of  the  testator's 
domicil.  Crookender  v.  Fuller,  x  S.  & 
T.  441;  5  Jur.  N.  S.  X322. 


lots,  not  exceeding  twenty,"  of  twenhr- 
Bye  by  one  hundred  feet,  as  might  be 
necessary  to  pay  charges  and  assess- 
ments, a  sale  may  be  made  as  well  by 
an  executory  contract  as  by  a  deed  of 
present  bargain  and  sale.    Demarest 


Where  the  deed  creating  the  power    v.  Ray,  39  Barb.  (N.  Y.)  563. 


requires  that  it  shall  be  executed  by  a 
writing  under  hand  and  seal  in  the 
nature  of  a  will,  and  duly  attested  by 
two  or  more  witnesses,  and  the  instru- 
ment was  in  writing  and  attested   bv 


A  testator  gave  the  residue  of  his  es- 
tate to  his  executors  in  trust,  *'with 
power  ...  to  sell,  dispose  of,  and 
convey  the  same,''  and  invest  and  apply 
the  proceeds  as  therein  directed.    The 


two  witnesses,   but  not  under  seal,  it    foreclosure    of    a    mortgage    on    the 


was  not  a  valid  execution  of  the  power, 
except  where  the  devise  ultimately 
inured  to  charitable  uses.  In  re  Pep- 
per. I  Pars.  Eq.  Cas.  (Pa.)  436;  Taylor 
i\  Meads,  4  De  G.J.  &  S.  597;  u  Jur., 
N.  S.  166;  34  L.  J..  Ch.  203. 

A  power* of  appointment  required  to 
l>e  exercised  by  writing  of  a  testament- 
ary nature  under  appointor's  hand  and 


realty  executed  by  testator  resulted  in 
a  large  deficiency.  In  consideration 
of  a  small  sum  of  money,  the  Execu- 
trix under  the  will  made  a  bargain 
and  sale  deed  of  the  property  to  the 
purchaser  at  the  foreclosure  sale. 
Held^  a  valid  exercise  of  the  power  of 
sale  conferred  by  the  wi41,  it  appear- 
ing that  the  estate  received,  adequate 


seal,  is  validly  executed  by  a  will  having  consideration  for  the  property,  and 
a  testimonium  clause  with  the  words,  that  it  was  immaterial  that  the  deed 
**set  m^  hand  and  seal,"  no  other  seal  was  executed  to  cure  possible  defects 
appeanng  than  a  dash  with  the  pen  in  the  title.  Mutual  L.  Ins.  Co.  v, 
one-sixteenth  or  one-eighth  of  an  inch  Woods,  51  Hun  (N.  Y.)  640;  aifd.  on 
long  at  the  end  of  testatrijc's  name,  as  appeal,  121  N.  Y.  302. 
such  a  mark  may  be  assumed  as  in-  1  Where  an  instrument  capable  of  op- 
tended  for  a  seal,  though  similar  marks  erating  as  an  execution  of  a  power  re- 
are  used  in  the  body  of  the  instrument  cites  a  past  transaction,  which  was  of 
for     punctuation.  "^  Hacker's     Appeal,  itself  inadequate,   this   is    a    su'fficient 


121  Pa.  St.  192. 

A  gave  certain  lands  to  B  and  C,  his 
wife,  for  the  life  of  B,  with  reversion  in 
fee  to  C  and  her  heirs.  B  covenanted 
with   A   and   C  that  the  latter  should 


execution  of  the  power.    Lees  v.  Lees, 
5  Ir.  R.,  Eq.  549. 

And  where  one  who  was  constituted 
an  attorney  in  fact  by  two  separate  and 
different  instruments,  one  valid  and  the 


have  the   privilege,   which   she  might    other  invalid   executed    a    deed,  such 


execute  during  coverture  or  afterwards, 
to  nominate  h^  last  will  and  testament, 
or  power  of  appointment,  in  the  pres- 
ence of  two  witnesses,  such  person  as 
she  might  designate  as  her  heir  or 
heirs  to  such  lands  after  the  d^th  of  B. 
Held^  that  the  power  was  well  executed 


deed  passes  title,  though  it  purported  to 
be  executed  under  the  invalid  power, 
though  not  referred  to  in  the  deed,  may 
be  received  in  evidence  in  support  of  it. 
Link  v.  Page,  72  Tex.  592. 

B«Yaral  InstniiiiaBta.~A  power  may 
be  exercised  from  time  to  time  by  sev- 


by  a  holograph  will,  the  provision  as  to    cral  appointments   to  suit  convenience 
two  witnesses  applying  to  methods  of    and  to  promote  advantage  as  exigencies 


appointment  other  than  those  by  will. 
Shearman  r.  Hicks,  14  Gratt.  (Va.)  96. 
Where  a  mortgage  with  power  of 
sale  authorized  the  mortgagor,  his 
personal  representatives  or  assigns,  to 
sell,  and  as  the  attorney  of  the  mort 
gagor,  to  execute  a   deed  to  the  pur 


arise,  or  as  expediency  may  suggest. 
Sugd.  Pow.  ♦341;  Cunningham  v. 
Anstruther,  2  L.  R.,  H.  L.  Cas.  Sc. 
App.  223;  Zouch  r.  Woolston.  2  Burr. 
\\7fi\  I  Wm.  Bl.  281. 

In  one  case    it  was    held  that  two 
deeds  executed  at  an  interval  of  nine 


chaser,  the  deed  must  be  in   the  name  years  might  be  treated  as  constituting 

of   the  mortgagor,  whether  the  sale  is  one  disposition.     Braybrooke  v,  Attor- 

made   by    the    mortgagor,  or  an  as-  ney  Genl.,9  H.  L.  Cas.  150. 
signee  of  the  mortgagor.    A  deed   by        But  it  must  appear  that  the  first  eze- 

the  assignee  in  his    own  name  would  cution  is  not  intended  to  be  a  complete 

pass  no  title.    Speer  v,  Hadduck,    31  execution,  and  that   the  donee  in  the 

111.439.    Where  a  testator  authorizes  whole  execution    does  not  v  transeress 

the  executors,  if  they  should  consider  the  limits  of  the  p6wer.    Doe  v.  Mil- 
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borne,  a    T.  R.  721;    i    Sugd.   Pow.  Wert  v.  Ray,  i  Kajr  385;  23  L.J^  Ch. 

*342-  447- 

By  Karrtod  Woman.— Where  a  mort-  Under  a  power,  created  either  before 

gage  with  power  of  sale  is  executed  or  since  the  Wills  Act  of  1837,  to  ap- 

to  a  married  woman,   and  the  power  point  real  estate  bj  deed  or  will   to  be 

authorizes  her  to  make  all  necessary  respectively  signed,  sealed  and  deliv- 

conveyances  for  vesting  the  premises  ered  in  the  presence  of,  and  attested  by 

in  the  purchaser,  she  may  execute  it  three  witnesses,  a  will  executed   in  the 

by  her  sole  deed,  with  her  own  seal,  manner  prescribed   by  that  statute  is  i 

and   without  her  husband's    consent,  good  execution  of  the  power.    Taylor 

Cranston  v.  Crane,  97  Mass.  459.  T^  Meads,  4  De  G.  J.  &  S.  597;  11  Jmu 

A  power  of  appointment  to  a  mar-  N.  S.  t66;  34  L.  J.,  Ch.  203. 
ried  woman  after  separate  estate  may  But  where  the  power  was  created 
be  executed  by  her  signature  to  a  subsequently  to  that  act  and  was  to  be 
promissory  note  for  a  lx>nd.  Coats  v,  executed  by  any  instrument  in  writing, 
Robinson,  10  M6. 757 ;  Whitesides  v,  signed,  sealed  and  delivered  in  tl^ 
Cannon,  23  Mo.  457 ;  Segond  v.  Gar-  presence  of,  and  attested  by  two  wit- 
land,  23  Mo.  547 ;  Schefroth  v,  Ambs,  nesses,  a  will  duly  executed  in  conform- 
46  Mo.  114;  Metropolitan  Bank  v.  ity  with  the  statute^  but  not  sealed,  was 
Taylor,  62  Mo.  338 ;  Meyers  v.  Van  held  not  to  be  a  valid  execution  of  the 
Wagoner,  56  Mo.  X15;  Burnlev  v,  power.  Taylor  v.  Meads,  4  De  G.  J.  & 
Thomas,  63  Mo.  390;  Dyett  v.  North  S.  597;  1 1  Jur.,  N.  S.  x66;  34  L.  J.,  Ch. 
American  Coal  Co.,  ao  Wend.  (N.  Y.)  203. 

570;  Nanderheyden  v.  Mallory,  i  N.  PftnA.—- An  appointment  mar  be  by 
V.  462:  Firemen's  Insurance  Co.  v.  parol  unless  the  power  otherwise  pro- 
Bay,  4  Barb.  (N.  Y.)  407;  Yale  v,  vides.  i  Perry  on  Trusts  (4th  ed.).  ^ 
Dederer,  21  Barb.  (N.  Y.)  289;  Harris  297;  Leggett  v.  Grimmett,  36  Arkl 
v.  Harris,  7  Ired.  Eq.  (N.  Car.)  n2;  496;  Silverthom  v.  McKinster,  12  Pa. 


Forrest  v.   Robinson,  4   Port.   (Ala.)     St.  67. 

441;  Bell  v.  Kellao,  13   B.  Mon.  (Ky.)        In  L 

304 ;  Holme  v.  Tenant,  i  Brown  C.  C.    the  court  says :  ^'  The  grantor  in  the 


Bell  v.  Kellao,  13   B.  Mon.  (Ky.)        In  Leggett  v.  Grimmett,  36  Ark.  500, 


16.    See  2  Story  Eq.  Jur.,  f  1407 ;  and  deed  empowered  the  beneficiaries  or 

compare  Ewing  v.  Smith,  3   Desaus.  their  agent  to  substitute  a  trustee  for 

(S.    Car.)    417;     Reid    v.  Lamar,     x  I.E.  B.  on   his  declining  to  act,  etc 

Strobh.  Eq.  (S.  Car.)  27;  Wallace  r.  No  mode   of   appointment  was  pre- 

Coston,  9  Watts  (Pa.)  X37;  Morgan  v.  scribed;  and  the  cotton  being  personal 

Elam,  4  Yerg.  (Tenn.)  375;  Marshall  property,  which  may  be  sold  and  trans- 

V.  Stephens,  8   Humph.    (Va.)    159;  f erred  by  delivery  without  deed,  the 

Williamson    t'.     Beckham,    8    Leigh  verbal  appointment  of  appellant  was 

(Va.)  20 ;  Montgomery  v.  Agricultural  sufficient  to  authorize  him  to  act  as 

Bank,  10  Smed.  &  M.  (Mass.)  567.  trustee,  take  possession  of  the  cotton 

Or  even   by  her  indorsement  of  a  and  sell  it." 
promissory    note.      Claflin    v.      Van  "  When  power  to  do  any  act  is  con- 
Wagoner,  32  Mo.  252.  ferred  on  another,  and  the  mode  of  its 

Attaatatlon. — The  English  Wills  Act  execution  is  defined,  the  power  can  be 

(7  Wm.  IV,  &  I  Vict.,  ch.  26,$  10)  pro-  executed    only    in    strict    conformity 

vides  that  to  make  an  appointment  by  with  the   terms  of  the  grant    When 

will   valid,  the  will  must  be  executed  \he  power    is    conferred    in  general 

and  attested  in  the  same  manner   as  a  terms,  it  is  an  authority  to  do  the  act 

will;  and  a  will  so  executed  and  attested  in  any   mode    which  the   law  would 

shall  be  a  valid  execution  of  the  power,  sanction  or  give  effect  to."     Foster  v. 

though    the    instrument    creating    the-  Gorle,  4  Ala.  440. 

power  may  require  some  other  or  addi-  It  is  held  in  Missouri  also  that  the 

tional  formality.  execution  may  be  by  parol.    Miller  r. 

This  act  ban  been  held  to  apply  both  Brown,  47  Mo.   504.     See  State  Nat 

to  powers  created  after  and  these  creat-  Bank  v,  Robinson,  57  Mo.  446;  M.  E. 

ed  before  its  enactment.*  Hubbard  v.  Church  v.   Jaques,  3  Johns.  Ch.  (N. 

Lee,  4  H.  &  N.  418;    x    L.  R.,  Exch.  Y.)  77. 

255;   12  Jur.,  N.  S.  435;  35  L.  J.,  Exch.  Under  a  will  authorizing  the  exec- 

169.  utor  to  sell  real  estate  to  pay  debts,  a 

But   it    does  not  apply  to  a  power  parole  sale,  not  binding  on  the  exec- 

which  is  to  be  exercised  by  a  writing  utor  under  the    Statute    of    Frauds, 

under  the  hand  and  seal  of  the  donee,  passes  no  estate  to  the  vendee,  though 
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A  general  power  must  be  executed  in  a  way  such  as  would 
pass  the  title  if  it  were  owned  by  the  person  executing  the  power.* 

The  New  York  statute  requires  that  powers  shall  be  executed 
by  an  instrument  in  writing.     Every  instrument   except  a  will 

5 hall  be  deemed  a  conveyance  within  the  meaning  of  the  statute. 
\  the  power  is  confined  to  a  disposition  by  will,  the  will  must  be 
duly  executed  in  accordance  with  the  provisions  of  the  Statute 
on  Wills.  If  the  power  is  to  be  executed  by  grant,  it  cannot  be 
executed  by  will,  though  the  disposition  be  not  intended  to  take 
effect  until  after  the  death  of  the  party  executing  the  power.* 

7.  Reference  to  Power  in  Instrument  of  Execution. — It  is  better 
that  the  instrument  of  execution  should  recite  the  power  in  ex- 
press terms  and  state  that  the  execution  is  in  pursuance  of  the 
power ;  but  this  is  not  essential,  if  the  instrument  shows  that  the 
donee  had,  when  executing  it,  the  subject  of  the  power  in  view.' 

he  has  given  his  note  for  the  price,  A     testatrix    may,     by     the     same 

especially    when    the  debts  have  all  clause  in  her  will,  dispose  of  her  own 

b€^n  settled,  and  there  is  no  necessity  property  and   that  over  which  she  has 

for  making  the  sale.     Perkins  v,  'Pres-  simply    the    power,   of    appointment, 

nell,  lOO  N.  Car.  220.  Lindsley  v.  First  Christian  Soc,  37  N. 

Where  a  will   authorized  the  exec-  J.  Eq.  277. 

utor  to  sell  a  chattel  purchased  by  the  2.  4  New  Tork  Rev.  Stat.  (1889),  §^ 

testator,  the  price  of  which  remained  113-116  (Bank's  ed.),  p.  2449;   (1881) 

unpaid,  a  rescission  of  the  purchase  p.  2192;  Coleman  7>.  Beach,  97   N.  Y. 

was  held  to  be  a  due  execution  of  the  545;    Belmont  v.  O'Brien  ,  ;2   N.    Y. 

power.    Jones  v,  Loftin,  3  Ired.  Eq.  404;  Barber  v.  Carey,   11   N.  Y.  397; 

(N.  Car.)  136.  American   H.   M.   Soc.  v,   Wadhams, 

A  devise  to  testator's  wife  during  her  10  Barb.  (N.  Y.)  607;  Van  Boskerck  v, 

natural  life,  and  also  **at  her  disposal  Herrick,  65  Barb.  (N.  Y.)  258;   Bailey 

afterward    to  Jeave   it   to    whom  she  v.  Bailey,  28  Hun  (N.  Y.)  611. 

pleases,"  gives  only  a  power  to  dispose  80  far  as  this  applies  to  the  execu- 

of  the  property  by  will,  and   a  disposi-  tion  by  will,  it  is  declaratory  of  the  law 

tion  by  feoffment  during  her  lifetime  is  as  it  existed  before  the  passage  of  the 

void.    Doe  v,  Thorley,   10    East  438.  statute.     American    H.    M.    Soc.    v. 

Compare^  Benesch  v,  Clark,  49  Md.  497.  Wadham,  10  Barb.  (N.  Y.)  597 ;  Smith 

1.  Knight    V.    Yarborough,  4  Rand.  t\  Gage,  41  Barb.  (N.  Y.)  69. 

(Va.)  560.  In  Jackson  v.  Edwards,  22  Wend. 

The  New  Tork  statute  makes  this  (N.  Y.)   498  (affirming  the  decree  of 

rule  applicable  to  every  species  of  pow-  Chancellor  Walworth,    which   is  re- 

cr.    3  New  Tork  Rev.  Stat.,  p.  2192,  {  ported  in  7  Paige  (N.  Y.)397,    where 

113;    Barber  V.  Cary,  11  N.  Y.    397;  the  power  was  to  be  executed  either  by 

Van  Boskerck  v,  Herrick,  65  Barb.  (N.  deed  or  will,  it  was  held  that  neither 

Y.)  258.  the  assent  of  the  donee  to  a  sale  in  her 

Where  a  share  of  an  estate  was  limit-  answer  to  a  bill  in  equity,  nor  the  in- 
ed  to  the  use  of  the  child  or  children  dorsement  in  her  own  handwriting  of 
forever,  without  word  of  inheritance,  her  approval  upon  the  draft  of  a  de- 
''subject  nevertheless  to  such  divisions,  cree  ordering  a  sale,  could  be  regarded 
directions,  orders  and  appointments  as  as  a  good  execution  of  the  power, 
the  husband  by  will  or  deed  should  8.  i  Sugd.  Pow.  (edi  1856)  232;  ^ 
think  fit  to  direct  or  appoint,  the  hus-N  Kent's  (fomm.  *334;  3  Washb.  Real 
band  takes  a  general  power  to  appoint  Prop.  320;  2  Story  Eq.  Tur.,  §  1062  a; 
the  fee  simple,  and  the  power  is  well  4  Cruise  Dig.  107  (2  Greenl.  Cruise 
executed  by  indentures  of  lease  and  246) ;  Jay  v.  Stem,  49  Ala.  523;  Mat- 
release  expressed  to  be  in  consideration  thews  v,  McDade,  72  Ala.  377 ;  Gin* 
of  money  paid,  as  well  as  of  natural  af-  drat  v,  Montgomery  Gas  Light  Co.,  8a 
fection.''^  Doe  v.  Jackson,  i  M.  &  Ala.  596;  Terry  v.  Rodahan,  79  G&. 
Rob.  553.  278;  Funk  v.  Eggleston,  9a  111.  575; 
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Smith  V.  Smith,  91  Ind«  33X  ;  46  Am.  46  Pa.  St  3^5;  Morr  v.  Michael,  18 
Rep.  591  (reyiewinff  the  English  and  Md.  227;  Bell  v.  Twilight,  22  N.  H. 
American  cases);  Silyers  v.  Canary,  500;  Johnson  v.  Stanton,  30  Conn. 
I09lnd.  367;  Foster  v.  Scarf,  55  Md.  297;  Coffing  v,  Taylor,  16  111.  457; 
301;  Patterson  t».  Wilson,  64^  Md.  193;  Dunning  v.  Vandusen,  47  Ind.423;  17 
Cooper  V.  Haines,  70  Md.  282;  Am.  Rep.  709;  Pease  v.  Pilot  Knob 
Brown  v.  Smith,   116  Mass.  108;  An-     Iron  Co.,  49  Mo.  124;  Owen  v.  Switzer, 

drews    V.   Brumfield,    32    Miss.     107;  51  Mo.  322. 

Yates  V,  Clark,   56  Miss.  212;  Beard         Compare  ViMXer  v.  Meetch,  8  Pa.  St 

V,     Baucher,     60    Miss.     26;     Reillr  417;  Bishop  v.   Remple,    11    Ohio  St 

V,  Chouquette,  18  Mo.  220 ;  Campbell  277. 

V.  Johnson,    65     Mo.  439 ;     White     v.        But  if  a  will   made  without  referring 
Hicks,    33     N.    Y.    383;     Greeno    v,  to  the  power,  cannot  have  any  opera- 
Greeno,  ^  Hun  (N.  Y.)  478;  Hutton  tion  except  by  virtue  of  the  power,  it 
V.  Benkard,  92  N.  Y.  295;    Taylor  v,  will  be  a  good  execution  of  the  power. 
Eatman,  92  N.    Car.  601;  Bishop  v.  4  Kent's  Comm.    *335;  3  Washb.  Real 
Remple,  11  Ohio   St,  277 ;  Coryell  v,  Prop«  *33o;  Maryland  Mut  Ben.  Soc. 
Dunton,  7  Pa.  St.  530;  Jones   v.  wood,  v,  Clendinen,  44  Md.  429;  22  Am.  Rep. 
16  Pa.  St.  25;  Keener  v.  Schwartz,  47  52;  Write  v.  Hicks,  33  N.  Y.  783;  Jones 
Pa.  St.503;  Drusadow  r.  Wilde,  63  Pa,  v.  Wood,   16   Pa.    St    25;    Keefer   r. 
St  170;   Weir  v.  Smith,    62    Tex.  i ;  Schwartz,  47  Pa.  St  503. 
Hood  V,  Haden,  82  Va.  588 ;  Blake  v.         And    it   would    seem  from  what   is 
Hawkins,  98    U.   S.    315;  Warner  v,  stated  by  Cruise  that  the  same  is  true 
Connecticut  Mut.  L.  Ins.   Co.,  109   U.  of  a  deed.    4  Cruise  Dig.  '197.    See 
S.  357;  Lee  V.  Simpson,  134  U,  S.  572;  also    Write  v,  Williamson,  2  Grant  Cas. 
Robinson  v,  Hardcastle,  2  T.   R.  241 ;  (Pa.)  249;  Jones  v.  Wood,  16  Pa.  St  42; 
Smith  V,  Adkins,  41  L.  J.,  Ch.  628;   27  Baird  v,  Boucher,  60  Miss.  326. 
L.  T.,  N.  S.  90 ;  Doe  v.  Bird,  2  N.  &  M.        But  the  intent  to  execute   the  power 
679;  5  Barn  &  Ad.  695;  Wildbone  v.  must  be  so  clear  that  no   other  reason- 
Gregory,   X  J  L.   R.,   Eq.  ^482 ;    In   re  able  intent  can  be  imputed  to  the  wilt 
Teape,  x6  L.  R.,  Eq.  442 ;  28  L.  T.,  N.  S.  It  must  be  a    case    where,  to   use  the 
799.  language  of  Cruise,   '^either  the  words 
Compare  Mines  v,  Gambrill,  71  Ind.  of  the  will  cannot  be  satisfied  without 
30;  Hollister  V.  Shaw,  46  Conn.  248;  its  operation  as    an    appointment,  or 
In  re  Philadelphia  Trust  Co.,  13    Phil,  where  there  is  some  description  of,  or 
(Pa.)  4^;  Bassett  v.  Hawk,  114  Pa.  St  allusion  to,  the  property  which  is  the 
50a ;  Johnson   v.    Stanton,    30    Conn,  subject  of  the  power."    4  Cruise  Dig. 
397.  *2oo;  4   Kent   Comm. '335;  2  Washb. 
The  tendency  of  the  later  decisions  Real    Prop.  '320:  Blagge   -d.  Miles,  I 
is  to  even  further  relax  the  rule,  and  Story  (U.  S.)  436,  where  the  English 
hold,  in   harmony    with    the   express  casds  are  discussed,   Doe   v,   Roake,  a 
statutory  provisions  of  i  Vict.,  ch.  36,  (  Bing.  497;  on  error,  sub  nom.;  Denn  «• 
37,  that  a  general  devise    of  real   and  Roake,  5  Barn.  &   Cres.  720.    In  the 
personal  estate  shall  operate  as  a  gen-  case  as  reported  in    a    Bingham,  Best, 
eral  execution  of  a  power,  unless  a  con-  Ch.  J.,  reviews  all  the  cases,  deduction 
trary  intention    should    appear  in  the  the  conclusion,  that  the  law  is  as  stated 
will.       Amory    v.   Meredith,  7   Allen  by  Lord  Thurlow  in  Andrews  v,  Em- 
(Mass.)  397;  Willard  v.  Ware,  10  Allen  mott,  2  Brown   C.   C.  297:  "The  intent 
(Mass.)  263;  Bangs  v.  Smith,  98  Mass.  to  execute   must    be    so  clearly  roani- 
370;  Bolton  V,  DePeyster,  25  Barb.  (N.  fest  by  the  will,  that  it  is  impossible  to 
Y.)  539;  Collier's    Will,  40  Mo.  329;  impute  any  other  intention  to  a  testator 
Frink  V.  Eggleston,  92   111.  515;  3^  Am.  than,  that    of  executing    it;"  and    the 
Rep.  136,  where  the  English  and  Ame/-  learned  justice*s  conclusion    was    that 
ican    cases    are  reviewed;    Russell   v.  such  an  intention   was   shown,  and  he 
Kennedy,  3  Brewst.  (Pa.)  438.  held  the  power  well  executed. 

The  rule,    independent  of  statutory        On  error  the  King's  Bench,  while  ap- 

provisions,  is  that  if  there  be  an  interest  proving  the  law  as    laid    down  in  the 

on  which  the  instrument  can  attach,  it  Common  Bench  reversed  the  judgment 

will  not  execute   the  power.    4  Kent's  on  the  facts,  holding    that  the  intent 

Comm.   *34;    2    Washb.    Real   Prop,  was  not  clear.    The  case  was  carried  to 

•325;   Hay  V.  Mayer,    8   Watts   (Pa.)  the  House  of  Lords,  where  the  judgment 

203;  34  Am.  Dec.  45^;  Birdsell  v.  Rich-  of  the  King's  Bench  was  affirmed,  but 

ards,  x8  Pa.  St  256;  fiingham's  Appeal,  the  doctrine  as  announced  by  the  k>wer 
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courts  was  clearly   fettled.    Roake  v.  A  will  bequeathing  exactly  the  sum 

Denn,  i  Dow.  &  C  437.  the  testatrix  had  a  right  to  dispose  of, 

That  this  strict  technical  rule  was  not  under  a  power  in  her  husband's  will, 

entirely  satisfactory     to    the    English  to  his  surviving  legatees,  if  a  good  ex- 

judges,  is  apparent  from  the  remarks  in  ecution  of  the  power,    although  the 

the  closing  paragraph   of  the  opinion  of  will  contained  no  direct  reference  to 

Abbott,  C.  J.,  in  the  above  case  and  of  or  express  recital  of  the  power.    Mun- 

Sir  Wm.  Grant  on  Tones  v.  Tucker,  2  son  v,  Berdan,  35  N.  J.  Eq.  376. 

Meriv.  533.     And  the  law  as  laid  down  A  case  decided  by  a  nisi  prius  court 

in  Amory  v,  Meredith,  7  Allen  (Mass.)  in  Pennsylvania  holds  that  a  devise  or 

397,  and    the    other    American    cases  bequest    however  unlimited  in  tetms, 

above  cited  is  much  the  more  consonant  will  not  comprehend  the  subject  of  a 

with  reason.  power  unless  reference  is  made  to  the- 

Mr.    Justice    Story    states    as    the  power  or  to  its  subject.    In  re  Phila- 

result  of  the  authorities,  that  three  delphia  Trust  Co.,  13  Phila.  (Pa.)  44} 

classes  of  cases  have  been  held  to  be  If  there  is   no  express   reference  to 

sufficient    demonstrations    of   an    in-  the    instrument   creating    the    power, 

tended  execution  of  a  power :  i.  Where  there  should  be  some  special  re&rence 

there  has  been  some  reference  in  the  to  the  subject  on  which  it  is  to  op>erate, 

will  or  other  instrument  to  the  power ;  or  some    circumstance  leading  to  the 

3.   Or  a   reference    to    the    property  conclusion  that  its  execution  was  in- 

which  is  the  subject  on  which  it  is  to  tended.     Patterson   v,   Wilson,  64  Md. 

be  executed;  3.  Or  where  the    provi-  193. 

sion  in  the  will  or  other  instrument  ex-  A  testator  gave  to  his  wife  $14,000, 

ecuted    by  the  donee   of    the   power  **to  be  by  her  used  during  her  natural 

would  otherwise  be  ineffectual,  or  a  life  at  her  pleasure,  hereby  giving  her 

mere  nullity;  in  other  words,  it  would  power    ...    to    appoint    the  same 

have  no  operation  except  as  an  execu-  among  my  legatees,  by  will,  after  her 

tion  of  the  power.     Blagge  v.  Miles,  i  decease,  according  to  her  judgment  and 

Story  (U.  S.)  426.  discretion;"    otherwise  to  his   legatees 

The  rule  thus   stated  has  been  ap-  **in     proportion    to    the    legacies    bc- 

proved  by  the  Supreme  Court  in  Blake  queathed  by  this  my  will."     Held,  that 

V.  Hawkins,  98   U.   S.  326;    Warner  her  will  bequeathing  exactly  the  $14,000 

V.    Connecticut    Mut.    t.     Ins.    Co.,  among  her  husband's  surviving  legatees 

109     U.     S.    366;     27    L.     Ed.    965;  was  a  good  execution  of  the  power,  al- 

Lee  V,  Simpson,  134  U.  S.  572  ;  33  L.  though  the  will  contained  no  direct  ref- 

Ed.  1038,  and  by  the  Supreme  Court  of  erence  to  or  express  recital  of  the  pow- 

Soutk     Carolina     in     Bilderback     v.  er.     Munson  v,  Berdan,  35  N.  J.  Eq. 

.Boyce,  14  S.  Car.  528.  376. 

ft  is  after  all  a  question  of  intentio;i  If  the  court  can  gather  from  the  sur- 
as shown  by  the  instrument.  Pease  v.  rounding  circumstances,  a  clear  inten- 
Pilot  Knob  Iron  Co.,  49  Mo.  124.  If  tion  on  the  part  of  a  settlor  to  take 
such  words  are  used  as  **all  01  my  property  comprised  in  the  deed  out  of  a 
estate,"  or  "the  balance  of  my  estate,*'  will  of  prior  date,  it  will  not  hold  the 
or  "property  to  which  I  am  in  any  general  devise  in  the  will  to  be  an  exe- 
wise  entitled,"  which,  are  sufficient  to  cution  of  a  general  power  to  appoint  by 
include  the  property  over  which  the  deed  or  will  contained  in  a  settlement. 
power  extended,  this  will  be  sufficient  In  re  Rudding,  20  W.  R.  936. 
though  no  direct  reference  to  the  power  A  will  is  not  a  good  execution  of  a 
is  made.  This  inference  is,  of  course,  power  which  contains  no  reference  to 
strengthened  if  the  will  would  other-  the  power  nor  to  the  property  that  is  the 
wise  be  inoperative.  Andrews  v,  subject  of  the  power,  nor  to  anything 
Brumfield,  32  Miss.  107 ;  Faulk  v,  from  which  it  could  be  inferred  that  in 
Dashiell,  62  Tex.  642;  50  Am.  Rep.  framing  the  will  the  testator  had  the 
542;  Keefer  v,  Schwartz,  47  Pa.  St.  power  in  contemplation.  Doev.  John- 
503;  Lee  V,  Simpson,  39  Fed.  Rep.  235;  son,  7  M.  &  G.  1047;  8  Scott  N.  R.  761; 
on  appeal,  134  U.  S.  572;  Attorney  14  L.  J.,  C.  P.  17. 
General  v,  Brackenbury,  i  H.  &  C.  Under  the  wills  both  of  the  father 
782 ;  Cooke  v,  Farrand,  2  Marsh.  421 ;  and  mother  of  M,  real  and  personal 
7  Taunt.  122.  property    was    devised   to   trustees   in 

See  (^ooke  v.  Cunliffe,  '17  Q^B.  245 ;  trust  for  the  said  M    durins   her  life, 

15  Tur.  1076;  21  L.  J.,  Qt  B.  30;  Langly  with  the  power  to  her  of  disposing  of 

V.  Sneyd,  7  Moore,  165 ;  2  B.  &  B.  243.  the  tame  by  will.    M  died  leaving  a 
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.  will,  in  which,  with  the  exception  of  the  deed  purported  to  pass  the  policj 
certain  specific  bequests  of  articles  of  moneys,  and  that  the  will  was  a  valid 
personal  property,  all  the  property  dis-  exercise  of  the  power.  Griffieth-Bos- 
posed  of  is  described  as  '*all  the  rest,  cawen  r.  Scott,  L.  R.,  36  Ch.  Div.  35S. 
residue  and  remainder  of  vay  estate,  Where  the  same  person  has  an  in- 
real,  personal  and  mixed,  wheresoever  terest  in  land,  and  a  power  to  sell,  and 
situated  and  to  which  I  am  in  any  man-  makes  a  conveyance  proper  to  conver 
n6r  whatever  entitled.*'  A  bill  was  his  interest,  and  also  to  execute  bis 
filed  by  said  trustees,  seeking  among  power,  the  conveyance  shall  operate 
other  things  a  construction  of  said  will,  to  convey  his  interest,  and  not  to  exe- 
The  bill  contained  an  averment  that  cute  the  power.  Bell  v.  Twilight,  22 
the  said  M  at  the  time  of  her  death  N.  H.  500 ;  Jones  v.  Wood,  16  Pa.  St 
had,  besides  that  held  in  trust  for  her,  25 

other  property,  both  real  and  personal,  If  the  party  executing  the  deed  has 

which  she  held  in  her  own  right  abso-  an  estate  and  also  a  power,  and  the 

lutely  and  in  fee  simple;  and  no  proof  deed  though  defective  under  the  power 

was  offered  tending  to  show  that  there  is  good  at  common  law,  the  estate  will 

was  no  other  property  upon  which  her  pass,  though  it  was  the  intention  of  the 

will  could  operate,  except  that  subject  to  party  to  execute  the  power.    Doe  v. 

the  power  created  by  the  wills  of  her  Keir,  4  M.  &  R.  xoi. 

father  and  mother.    Held^  that  as  there  Where  an  executor,  authorized  by 

was  no  reference  in  the  will  of  M  to  will  to  sell  real  estate,  executed  a  con- 

the  power  created  by  the  wills  of  her  veyance  purporting  to  be  in  pursuance 

father  and  mother,  nor  to  the  subject  of  the  power,  and  to  pass  the  testator's 

on  which  the  power  was  to  operate;  estate,  and  such  conveyance  was  exe- 

and,  it  was  averred  in  the  bill  of  com-  cuted  by  him  in  his  own  name,  with- 

plaint  and  nowherft   denied,  that  she  out  the  addition  of  his  official  designa- 

had  other  property,  her  will  would  be  tion,  the  estate  passed  by  virtue  of  the 

operative  without  the  aid  of  the  power,  power,  although  he  thereby  conveyed 

and  could  not  be  regarded  as  an  execu-  his  own  estate  in  a  part  01  the  prem- 

tlon  of  said  power.    Patterson  v.  Wil-  ises.    Miller  v.  Meetch,  8  Pa.  St.  417. 

son,  64  Md.  193.  Where     executors     have      plenary 

See    also     Myers    v,    McBride,    13  power  to  sell,  their  deed  is  concluslye 

Rich.  (S.  Car.)  178.  evidence  of  a  sale  under  the  power. 

A  married  woman  was  the  donee  of  White  v-  Williamson,   2   Grant  Cas. 

a  power  of  appointment  by   deed  or  ( Pa.)  249. 

will  over  certain  policy  moneys  pay-  The  rule  as  laid  down  in  Sir  Edward 
able  upon  her  own  death,  but  was  un-  Clare's  Case,  6  Co.*  Rep.  176,  and  sub- 
aware  of  the  existence  of  the  power,  sequent  cases,  is  thus  statCKl  by  Chan- 
She  concurred  with   her  husband  in  cellor  Kent :  *'If  a  will  be  made  with- 
settling  certain  family  estates   by  an  out  any  reference    to    the    power,   it 
indenture  which  treated   the    policy  operates  as  an  appointment  under  the 
moneys  as  the  husband's  own   prop-  power,  provided  it  cannot  have  opera- 
erty,  and  settled  them  also.    This  con-  tion  without  the   power.     If    the   act 
currence  was  for  a  purpose  entirely  can  be  good  in  no  other  way  than  by 
unconnected  with  the  policy  moneys,  virtue  of  the  power,  and  some  part  of 
and  under  it  she  took  a  life  interest  in  the  will  would  otherwise  be  inopera- 
remainder  after  her  husband's  death,  tive,  and  in  other  intention  than  thatof 
in  the  estates,  but  no  interest  in  the  executing  the  power  can  properly  be 
policy    moneys.     She     survived    her  imputed  to  the  t^tator,  the  act  or  will 
husband,  received  in  respect    to    the  shall  be  deemed  an  execution  of  the 
life  interest  in  the  estates  a  sum  ex-  power,  though  there  be  no  reference  to 
ceeding    the    amount    of    the    policy  the  power.    Bradish  v.  Gibbs,  3  Johns, 
moneys,   and     died,     leaving    a    will  Ch.  (N.  Y.)  551. 
whereby   she  gave  all  her   property.  Thus  where  a  wife  before  marriage 
over  wnich    she    had   any  disposing  entered  intomn  agreement    with   her 
power,  to  certain  beneficiaries.    Held^  intended  husband  that  she  should  have 
that  her  concurrence  in  the  deed  of  power  during  the  coverture  to  dispoie 
settlement  for  purposes  unconnected  of  her  real  estate  by  will,  and  she,  after 
with  the  policy  moneys  subject  to  the  coverture,  made  a   will    devising  the 
power,  and  in  ignorance  of  the  exist-  whole   of  her  estate  to  her  husbao(^ 
ence  of  the  power,  could  not  op^te  but  without  making  any  reference  to 
at  an  exercise  of  the  power,  though  the   agreement,   a   court    of    eqoi^ 
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would  hold  this  to  be  an  execution  of  A  recital  in  the  deed  of  an  executor 
the  power,  and  her  heirs  at  law  would  that  it  was  made  in  pursuance  of  a  writ- 
be  compelled  to  convey  the  legal  estate  ten  obligation  of  the  testator,  is  an  in- 
to him.  Bradish  V.  Gibbs,  3  Johns.  Ch.  sufficient  reference  to  a  power  of  sale 
(N.  Y.)  523.  contained  in  a  will.     Hite  v,  Shrader, 

So,  if  one  having  only  an  estate  for  3  Litt.  (Ky.)  444. 
life,  with  a  power  to  appoint  in  fee,  de-  The  donee  of  a  power  in  his  deed  of 
vise  the  property  as  his  own,  it  is  a  valid  appointment   *4imited  and   appointed" 
exercise  of  the  power ;  otherwise,  if  he  "not  only  the  lands  which  were  the  sub- 
had  an  interest  in  the  reversion.    Mor-  ject  of  the  power,  but  those  lands  be- 
^n  V,  Surman,  i  Taunt.  289 ;  Thomas  longing  to  him  which  were  not  subject 
tf,  Snyder,  43  Hun  (N.  Y.)  14;  Towles  thereto.    //«/</,  that  the  words  "limited 
v,  Fisher,  77  N.  Car.  437.    See  Maker  and  appointed"  operated  as  a  grant  of 
V.  Breintnall,  38  N.  }.  £q.  34c ;    Bilder-  the  latter  lands.      McAndrew  v.  Gal- 
back  t/.  Boyce,  14  S.  Car.  528 ;  Coffine  ^'^^■'f  ^  ^^'  Rep.,  Eq.  490. 
V.  Taylor,  16  111.  457 ;  Mory  v.  Michael  The  mere  fact  that  the  bequests  In  a 
18  Md.  227.    A  had  an    estate    of    his  will  exceed  the  testator's  estate  will  not   ~ 
own  in  the  county  of  B,  and  another  in  raise  the  presumption  that  it  was  in- 
the  county  of  C,  and  had  the  legal,  but  tended  to  execute  the  power.    Bing- 
no  beneficial  interest  in  an  estate  in  ham's  Appeal,  64  Pa.  St.  345. 
the  county  of  D,  with    power  of   ap-  Derlae  of  BMldiw. — A  power  to  ap- 
pointing; the  latter  to  ei&er  of  his  sons,  point  by  will  is  not  executed  by  a  mere 
He  devised  all    his    estates    of    every  devise  of  the  residue.     Buckland  v.  Bar- 
nature  and  kind,   in  the  county  of  B,  ton,  2  H.  Bl.  136;  Doe  v.  Bird,  11   East 

and  at i  n  the  county  of  C,  or  else-  49;  Powell  v.  Loxdale,  2  B.  &  A.  291. 

where  in  the  kingdom  of  England,  to  a  Comfarey  Attorney    Genl.  v.   Brack- 
younger    son.     Held^    that    the    trust  en  bury,  i  H.  &  C.  782;  Cooke  v.  Far- 
estate,  over  which  he  had  the  power,  rand,  2  Marsh.  421;  7  Taunt.  122. 
did  not  pass   by    the    general    devise.  Though  a  general  residuary  devise  or 
Roe  V,  Reade,  o  T.  R.  1 18.  bequest,  may,  unless  a  contrary  inten- 

Where  a  party  sets  up  an  instrument  tion  appears  by  the  will,  operate  as  an 

as    an   execution    of  a    power,  on    the  execution  by  the  testator  of  all  general 

ground    that    the  only    property  upon  powers  of  appointment,  the  same  rule 

which  it  could  operate  was  that  subject  does  not  apply  to  powers  of  revocation; 

to  the  power,  the  burden  is  on  him  to  unless  the  only  power  were  one  of  revo- 

show  that  the  maker  was  not  possessed  cation  and   new  appointment,     i  Jar- 

of  other  property.      Doe  v.  Johnson,  7  man  on  Wills,  •337. 

M.  &  G..  1047; 8  Scott  N.  R.  761;  14  L.  It    is    held  in  Massachusetts  that  a 

J.,  C.  P.  17.  devise  of  all  the  rest,  residue,  and   re- 

A    power  acquired  after  a  will  has  mainder    of    the    estate      ...      of 

been  executed  requires  a  clear  manifest-  which  testator  shall  die  seised  and  pos- 

ation  of  a  new  intention  to   exercise  it,  sessed,  or  to  which  he  shall  be  entitled 

and  the  mere  republication  of  the  will  at  his  decease,  passes'property  of  which 

by  a  codicil  is  not  sufficient.     Hope  v,  testator  has  a  power  of  disposition  by 

Hope,  5  Giff.  13;  Fay*s  Estate,  11  Phila.  his  father's  will,  though  he  has  never 

(Pa.)  305;  Sec  Vaux's  Estate,  11  Phila.  owned  such  property,  has  other  prop- 

(Pa.)  57.                                   ^  erty  to  which  the  residuary  clause  will 

And  where  one,  in  a  deed  of  trust,  apply,  and  does  not  mention  such  power 
reserves  the  power  to  appoint  by  will  of  disposition  in  the  residuary  clause, 
or  otherwise,  the  power  cannot  be  but  recites  it  in  a  previous  clause,  in 
deemed  executed  by  an  instrument  made  which  he  disposes  of  a  part  of  the  prop- 
before  the  trust  deed  was  given.  How-  erty  to  which  it  pertains.  Cumston  v. 
ard  V,  Carusi,  4  Mc Arthur  (D.  C.)  260.  Bartlett,  149  Mass.  243. 

Vague  and  general  words  of  reference  Oaaea  DlustratUig  the  Bula.— Where 
to  all  powers  found  among  words  of  a  a  widow  has  a  life  estate  with  power  of 
general  gift  and  bequest  of  testator's  appointment  in  favor  of  her  children,  a 
own  property,  where  the  words  are  jus-  bequest  of  the  property  to  the  separate 
tified  by  the  existence  of  a  power  as  to  use  of  a  married  daughter  Is  a  good  ex- 
property  in  which  he  had  an  interest,  ecution  of  the  power.  Friend  v.  Oliver, 
cannot  be  extended  to  operate  as  an  ex-  27  Ala.  532. 

ercise  of  a  special  and   limited    power  A  quitclaim  deed  by  a  devisee  for  life 

over   property  derived    from  another  Is  not  a  good  execution  of   a    power 

source.    Hope  v.  Hope,  5  Giff.  13.  given  by  the  will  to  sell  so  much  of  the 
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land  as  might  be  necessarjr  for  the  sufft-  should  become  twenty -one  years  old. 
port  of  such  deTisee.  Grundy  v.  Had-  She  had  aubstantiallv  no  property  ex- 
field,  16  R.  I.  579.  cept  the  furniture.     Held^  that  the  will 

Property  was  bequeathed  to  A  In  was  a  good  execution  of  the  power  of 
trust  to  pay  the  income  to  the  widow  appointment.  Hogle  v,  Hogle,  49 
of  the  testator  during  her  life,  and  on  her  Hun  (N.  Y.)  313. 
death  to  become  his  absolutely  if  he  A  tenant  in  fee  of  one  undivided 
survived  her;  ifnot^thenit  was  to  go  moiety  was  tenant  for  life  of  the  other 
to  such  person  as  he  should  by  will  ap-  moiety,  with  power  of  appointment  as 
point.  A  died  before  the  widow,  leav-  to  the  latter  in  fee.  By  his  will  he 
ing  a  will  by  which  he  gave  all  his  gave  and  devised  all  his  freehold 
property  to  his  son,  but  containing  no  estates  in  the  city  of  London,  or  else- 
reference  to  the  power.  Held,  not  to  be  where,  to  his  nephew,  for  his  life,  on 
an  execution  of  the  power.  Johnston  condition  that  out  of  the  rents  he 
V.  Stanton,  30  Conn.  397.  should    keep   the    estates    in     repair. 

Property  was  bequeathed   in  trust  to  This  was  held  not  to  be    an   execution 

thedaughterof  the  testatrix  for  life.  The  of    the    power.     Roake  r.     Denn,    4 

will   contained   a   provision   "that  my  Bligh,  N.  S.  3 ;  i  Dow  &  C.  437. 
daughter   Anna  is   hereby    authorized         A    testator    devised    two    tracts  of 

and   empowered   by   her  last  will  and  land  to  his  wife  for  life,  with  power  of 

testament,  duly  executed  by  her,  to  dis-  disposition  by    deed  or  will,  and.  on 

pose  of  this  bequest,  ...  as  she  failure  to  appoint,  remainder  to 
pleases.'*    The    daughter's    will     con-  *  plaintiffs  and  others.    The  first  tract 

tained  the  following  recital:  "Whereas,  was  communitv  property  of  the  testa- 

I  am  entitled  to  legacies  under  the  last  tor  and  his  wife,  while  the  second  was 

will  of   my  deceased  mother,     .   ..    .  his    separate    estate.    She     conveyed 

and  to  a  distributive  share  in  the  several  both  tracts  to  her  'son,  and  as  to  the 

estates    of  my  deceased  sister    .    .     .  first  tract  her  intention    to  execute  the 

and  my  brother,"  and  devised  "the  en-  power        was       apparent.       In      the 

tire  property  and  estate   to  which  I  am  second    tract    she     granted     all    her 

now  in  any'^wise  entitled,  and  which  I  "right,  title,  and    interest"    and,    after 

may  hereafter  acquire,  of  whatever  the  excepting  portions  of    both  tracts  pre- 

same  may  consist,  to  my   beloved   bus-  vlously  conveyed,   used  the  following 

band."     Held,   to    be  a  valid    execu*  language:    "I  hereby    grant    and   re- 

tion   of   the    power.      Lee    v.    Simp-  lease  all  the  balance  of  the  said  tracts," 

son,  39  Fed.  Rep.  235;  affd  134  U.  S.  in  fee,  followed  by  a  general  warranty. 

572.  Held^    that    the    deed     executed   the 

A  devisee  of  a  life  estate  with  power  power    as    to    the    second   tract  and 

to  sell  for  her  own  support,  executed  a  destroyed    the  contingent    remainder, 

conveyance  in  trust    of  the   property  Hanna  v,  L^dewig,  73  Tex.  37. 
whereby  she  delegated     to  the    trustee         By  the  terms  of    a  will,  the  widow 

named  therein  her  power   of  sale,  and  was  vested  with  a  life  estate  in  all  the 

executed  to  him  a  quitclaim  deed  of  all  property  of  the  testator,  with  power  to 

the  property,  said  deed    containing  no  alienate  any  of  it  in   payment  of   the 

reference  to  the  power  or  the  necessity  debts    of    the    estate, .  and  to    defray 

for  the  sale,  excepting  a  portion  which  necessary  expenses  of  the  family.  The 

she  had  formerly  conveyed  by  a  deed  in  will  named  her  as  executor.     She  was 

which  she  had  recited  the  power  of  sale,  possessed  of    a  small  undivided    in- 

and  which  was  made  for  her    support,  terest  in  the  land  in  fee  simple. 
Held,   that  the  quitclaim  deed  was  not        It  was  held,  that  in  the  execution  of 

an  execution  of  the  power,  and    only  the  power  she   need  not  describe  hcr- 

conveyed    her     equitable     life    estate,  self  as    executrix,  her  power  to  sell 

Phillips  V.  Brown,  16  R.  I.  279.  arising   from    the    general    trust   re- 

A  husband  devised  property  in  trust  posed   in  her,  and  not    simply  from 

for  his  wife  during  life,  with    power  in  her  position  as  executrix ;  and'  that  a 

her  to  dispose    of  it    by  will.     By  her  conveyance    of  land   by    her    which 

will  she  gave  her    household   furniture  contained  no  reference  to    the  will  or 

to  W  for  the  use  of  her  grandchildren;  the  power  of  alienation  conferred  by 

and  the  use  of  all    the    residue    of  her  it,  or    to    anything    from  which    the 

property,  of  every  description,   for  the  pjower     might     be     inferred,    would 

maintenance  of   said    children  during  operate  to  pass  only  her  life  estate  and 

minority;  the  residue  to  be  equally  di-  her  individual  interest  in  the  land,  and 

▼ided  among  them  when  the  youngest  would  not  execute  the  power  by  tranf- 
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ferring  the    fee    simple   title   to   the  to  W  a  receipt  in  full  for  the  amounts 

whole  land    sold,  nor  would  such  be  she  was  entitled  to.     After  her  mar- 

the  case  even  if   the  deed   contained  riage  L  became  owi^er  of  other  real 

covenants    of     seisin    and     warranty,  estate.     She  died  in  1855,  leaving  five 

Owen  r.  Switzer,  51  Mo.  322.  children  and   a  will,   in    which,  after 

A,  being  seised  in  fee  of  certain  lands,  referring  to  the  ante-nuptial  agree- 
settled  them  to  such  uses  as  he  should  ment,  and  setting  forth  the  provision 
appoint  by  deed  or  will,  and  in  default  reserving  to  her  the  right  to  dispose 
of  appointment  to  the  use  of  himself  of  the  property,  was  contained  this 
for  life,  with  remainder  over.  He  after-  provision  :  **  Now,  therefore,  I  .  ,  . 
wards  devised  and  bequeathed  all  his  give,  devise  and  bequeath  unto  such 
real  and  personal  estate  whatsoever,  child  or  children  as  I  shall  leave  or  have 
and  all  his  estate,  right,  title  and  living  at  the  time  of  my  decease,  and 
interest  therein,  and  all  leasehold  to  their  heirs  and  assigns  forever,  all 
premises  to  which  he  might  be  en-  of  my  real  and  personal  estate  of  every 
titled  at  his  death,  upon  certain  name  and  nature,  and  wheresoever situ- 
trusts.  At  the  time  of  making  the  will,  ated,  and  more  particularly  described 
and  also  at  the  time  of  his  death,  A  was  in  the  instrument  herein  above  re- 
seised  in  fee  of  lands,  besides  those  ferred  to ;  provided,  nevertheless,  that 
subject  to  the  power.  Held^  that  the  in  case  either  or  any  of  my  children, 
devise  was  not  a  good  execution  of  the  living  at  my  decease,  shall  die  before  he 
power.  Davis  v.  Williams,  i  A.  &  E.  orthey  shall  arrive  at  the  age  of  t wen ty- 
588;3N.  &  M.  821.  one    years    and    without  issue  living 

Where  a  wife  has  power  to  convey  .    .    .    the  share  or  estate  of  the  child 

under  a  marriage  settlement,  a  deed  by  or  children  so  dying  shall  vest  in  and 

the  husband  and  wife,  without  a  vali^  belong  to,  and  I  g^ve  and  devise  the 

release  of  her  inheritance,    does    not  same   to   the   survivors   or   survivor." 

convey  her  title  to  the  land.     Myers  v,  H  was  appointed  executor,  and,  actine; 

McBnde,  13  Rich.  (S.  Car.)  178.  as  such  after  the  death  of   L   he  took 

But  in  Maryland  it  is  held  that  possession  of,  occupied  and  controlled 
where  a  conveyance  was  made  in  trust  the  real  estate,  using  its  avails,  and 
to  allow  a  wife  to  hold  and  enjoy  the  also  the  personal  property,  in  his  busi- 
property,  and  receive  the  entire  income  ness.  N,  one  of  the  cnildren,  died 
thereof  for  her  separate  use,  with  after  the  death  of  his  mother  before 
power,  with  the  assent  of  the  trustee,  arrival  of  age,  and  leaving  no  issue. 
to  seil,  dispose  of,  convey,  and  assign,  H  subsequently  made  a  general  assign- 
absolutely  or  otherwise,  the  whole  or  ment  for  the  benefit  of  creditors,  pre- 
any  part  thereof,  and  with  full  power  ferring  his  children.  The  assignees 
to  devise  without  the  trustee's  consent,  brought  an  action  to  determine  the 
with  limitation  over  of  any  part  not  so  amounts  to  which  the  children  were 
disposed  of.  A  conveyance  absolute  entitled.  Held^  that  the  will  of  L  was 
by  the  husband,  wife  and  trustee  to  a  intended  only  as  an  execution  of  the 
third  person,  and  a  reconveyance  by  power  of  disposition  reserved  in  the 
him  to  the  husband,  vested  in  the  latteV  contract,  and  so  did  not  affect  prop- 
a  perfect  title.  Carter  v.  Van  Bokkelen  erty  subsequently  acquired.  Beards- 
(Md.  1890),  20  Atl.  Rep.  781.  ley  t;.  Hotchkiss,96  N.  Y.  201 ;  30  Hun 

L  and  H  entered  into  an  ante-nup-  (N.  Y.)  605. 

tial  contract,  by  which   she   conveyed  There  is  a  recent  decision  of  the  Su- 

to  one  W  all  her  real   estate  in  trust  preme  Court  of  the  United  States  in 

for  her  separate  use  during  life.     H  which  the  question  whether  or  not  the 

agreed,  also,  to  join   with   L    in   all  power  was  intended  to  be  executed,  is 

assignments  necessary  to  transfer  her  discussed  quite  fully.     The  facts  of  the 

personal  property  to  W,  upon  a  simi-  case  were  that   Mrs.   Clemson  had  a 

wr    trust.      It   was    provided   that  L  power  given   her  by  the  will  of  Mrs. 

might  give,  devise  and  bequeath  all  Calhoun,  to  dispose  by  will  of  certain 

her  property,  covered  by  the  contract,  property.    The  will  of  Mrs.   Clemson 

to  H,  or  to  any  one    or  more  of  her  contained  the  following  recital: 

Issue,  in  such  shares  and  proportions  "Whereas   I   am   entitled  to  legacies 

as  to  her  should  seem  meet.    L  was  at  under  the    last    will  of    my   deceased 

the  time  a  minor.    The  trustee  never  mother,    Floride   Calhoun,    and   to  a 

exercised  any  control  over  the  prop-  distributive  share  in  the  several  estates 

erty,  but  it  was  controlled  by  L  and  of  my  deceased  sister,  Cornelia   Cal- 

her  husband,  she  executing  annually  houn,  and  my  brother,  Patrick    Cal- 
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If  the  appointor  professes  in  the  instrument  to  act  in  one  capacity 
he  will  not  be  considered  as  having  acted  in  another,  though  he 
also  had  power  to  act  in  such  other  capacity.'    A  change  of  the 

houn,  and,  notwithstanding  mjr  covert-  as  it  plainly  referred  to  the  property 
ure,   have  ftiU  testamentary   power  to  covered  bv    the    power,    its    language 
dispose  of  the  same."      It  then   pro-  could  not  be  satisfied  unless  the  instru- 
ceeds  as  follows:   **I  will,  devise  and  ment  should  operate  as  an  execution  of 
bequeath   the  entire  property  and  es-  the  power;  that  the  recital  in  the  will 
tate  to  which  I  am  now  in  any  wise  that,    notwithstanding   her   coverture, 
entitled  and  which  I  may  hereaJter  ac-  she  had  *full  testamentary  power  to  dis- 
quire,  of  whatever  the  same  .may  con-  pose  of  the  same*  (referring  to  the  lega- 
sist,  to  my  beloved  husband,  Thomas  acies  under  the  will  of  her  mother  and 
G.  Clemson,  absolutely  and  in  fee  sim-  to  a  distributive  share  in  the  estates  of 
pie;  but  should  my  husband,  Thomas  her  sister  and  brother),  could  not  be  re- 
G.  Clemson,  depart  this  life  leaving  me  garded  as  merely  a  reference  to  the 
his  survivor,  or  should   he  survive  me  Uict  that,  shortly  before  that  time,  mar- 
aud then  die  intestate,  in  either  event  I  ried  women  in  South  Carolina  had,  by 
will,  devise  and  bequeath    my  entire  the  constitution  of  1868,  and  the  legisla- 
property  and  estate,  as  well  as  that  tion  consequent  thereon,  been  enabled 
which  I  may  hereafter  acquire,  of  what-  to  dispose  of  their  properly  by  will,  be-  . 
ever    the    same   may    consist,  to    my  cause    in    that    view    such    statement 
granddaughter,  Isabella  Lee,  the  child  would  have  been  wholly  uncalled  for, 
of  Grideon   Lee,  of  the   State  of  New  as  she  could  alienate  her  own   property 
York,  absolutely  and  in  fee  simple."  in  any  way  she  chose,  while  the  prop- 
Mrs.  Clemson  died  before  her  hus-  erty  held  in  trust  for  her  for  life  could 
band,  and  he  died  testate.    The  last  be  disposed  of  by  her  Only  by  will;  and 
devise  and  bequest,  therefore,  to  the  that  therefore  the  more  reasonable  in- 
plaintiff,did  not  become  operative,  and  ference  was  that  she  referred  by  the 
the  clause    containing  it  is  of  no  effect  words  *full  testamentary  power,*  to  the 
except  so  far  as  its  language  bears  upon  will  of  her  mother,  rather  than  to  her 
the  proper  construction  of  the  entire  own  recently  acquired   legal  capacity, 
instrument.    On  these  facts  the   court  tl^ough  a  married  woman,  to  make  a 
says:  will,  as  to  the  property  in   which  she 
"The    view     taken    by   the    circuit  did  not  have  merely  a  fife  estate,  with 
court  was  that,  as   Mrs.  Clemson  had  a  power  of  appointment'* 
the  right,  for  her  life,  to  the  enjoyment        This  reasoning  U  approved  by  the 
of  the  property  held  in  trust  for  her  un-  Supreme  Court    And  in  commenting 
der  the  will  and  codicil  of  Mrs.  Cal-  upon  the  words  "in  any  wise  entiUed,* 
houn,     and     the    absolute    power    of  the  court  says  they   "are  sufficient  to 
disposing  of  it  by  will,  she  treated  it  by  cover  not  onlv  property  which  she  heW 
her  will  as  being  as  much  hers  as  the  !„  her  own  full  right  but  also  property 
distributive  share,  referred   to    in  her  ^hich  she  held  in  a  limited  right  under 
will,  m  the  several  estates  of  her  sister  her  mother's  will."      Lee  v.  Simpson, 
and    brother;   that    it    would    be    too  1^4  u.  S.  57a. 

narrow  and  technical  a  construction  of  *  01*  uj  xi  *  -nr  j  iu 
the  will,  under  the  circumstances,  so  to  „ V  I  .  rf'*  ^"'''!I"'  13  Wend.  (N. 
limit  thi  language  of  the  devise  and  be-  2^;> .  5H ;  Davenport  v  Parsons,  10 
quest  as  to  exclude  the  exercise  of  the  ^^''^'  ^^'  ®'  ^™-  ^^'  773- 
power;  that  the  mention  of  the  distrib-  Where  a  widow,  in  assigning  a  lease, 
utive  share  in  the  estates  of  her  sister  professes  to  act  as  administratrix  of 
and  her  brother  allowed  it  to  be  said  ^^^  husband,  she  will  not  be  considered 
that  the  language  of  the  devise  and  be-  f  *  having  performed  the  act  as  guard- 
quest  might  have  some  effect  by  means  ^^^  o^  ^e"*  children.  Ritchie  w.  Put- 
of  her  interest  in  such  distributive  "*"*>  '3  Wend.  (N.  Y.)  524. 
share,  but  that  would  not  be  all  the  ef-  Where  the  deed  of  an  executor  is  ex- 
feet  which  the  words  imported;  that  if  pressed  to  be  made  under  an  order  ol 
the  intention  to  pass  the  property  held  the  court  such  deed  cannot  be  held  to 
in  trust  could  be  discovered,  such  in-  be  an  execution  of  a  power  contained 
tention  ought  to  prevail;  that  the  in  the  will,  though  the  order  of  the 
intent  to  dispose  of  such  property  was  court  was  invalid.  Jay  v.  Stein,  49 
apparent  on  the  face  of  the  will;  that,  Ala.  514. 
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form  of  personal  property  cannot  be  regarded,  per  se,  as  an  exe- 
cution oi  a  power  of  disposition  over  it.^ 

Under  the  statutes  of  New  Yorky  the  execution^  of  any  instru- 
ment conveying  an  estate  or  creating  a  charge,  which  the  donee 
would  have  no  right  to  make  except  by  virtue  of  his  power,  is  a 
valid  execution  of  the  power,  though  the  power  is  not  referred  to 
therein^ 

So,  under  the  New  York  statute,  lands  which  are  the  subject 
of  a  power  of  devise  shall  be  held  to  pass  by  a  will  of  all  the  tes- 
tator's property,  unless  the  intent  that  the  will  shall  not  operate  as 
an  execution  appears  expressly  or  by  implication.* 

&  Compliance  With  Conditioiui. — The  conditions  attached  by  the 
donor  to  the  execution  of  the  power  must  be  complied  with 
strictly,  however  unessential  they  may  seem.* 

• 

1.  "A  change  in  the  precise  form  of  and  personal  estate;  and  it  was  further 

the    property,    whether    it    be    goods,  held  that  the  same  result  would  be  at- 

perishabie  or  otherwise,  or  money,  in  tained  as  to  the  personalty  whether  the 

order  to  the  practicable  and  profitable  common  law  or  the  statute  rule  were 

use  of  the  same  by  the  tenant  for  life,  applied.    Hutton  v.  Benkard,  92  N.  Y. 

cannot  be  assumed  to  be  the  exercise  29^. 

of  absolute    dominion  over  it    .    .    .  Where  a  widow  has  a  right  of  dower 

Any  lawful  use  of  the  money  as  tenant  which  is  unassigned,  and   at  the  same 

for   life,  is  not  to  be  deemed  an  execu-  time  the  power,  under  her  husband's 

tion  of  the  power  of  disposal  of  it,  in  will,  to  mortgage,  for  purposes  therein 

the  absence  of  any  act  evincing  that  expressed,  the  land  to  which  her  right 

intent   ...   As     af     conveyance     of  attaches,  a  mortgage  executed   by  her, 

property,  by  deed  or  will,  will  not  be  without  referring  to  the   power,  will, 

regarded  as  an  execution  of  a  power  under  this  section,  be  deemed  a  mort- 

over  it,  in  the  absence  of  any  reference  gage  of  her  dower  right,  and  not  an  ex- 

to  the  power  or  the  subject  of  it  evinc-  ecution  of  the  power.     Mutual  L.   Ins. 

ing  an  intention   to  execute  it,  unless  Co.  v,  Shipman,  119  N.  Y.  324. 

the  deed  or  will  must  otherwise  be  in-  8.  4  New    Tork    Rev.   Stat.,   §    126 

operative,  so    her^,     such    an    act   in  (Bank's  ed.),  p.  2450;  (1882)  p.  2193; /i» 

fata  as  the  use  of  this  money,  in  the  re  PiiTard,  42  Huii  (N.  Y.)  38;  Bolton 

only  manner  consistent  with  the  profit-  v.   DePeyster,  25  Barb.   (N.  Y.)  564; 

•  able  enjoyment  of  it  conferred  by  her  Mott  v,  Ackerman,  92  N.  Y.  539.  * 

husband's  will,  cannot  be  regarded  as  A  case  in  which  the  section  was  held 

an  execution  of  a  power  over  it."     Bur-  not  applicable,  is  White  v.  Hicks,  43 

leigh  V.  Clough,  52  N.  H.  283;  13  Am.  Barb.  (N.  Y.)  91. 

Rep.  41.  The  section  also  applies  to  personalty. 

a.  4  New  Tork  Rev.   Stat.,  $    124  Hutton  v.  Benkard,  92' N.  Y.  295. 

(Banks' eds.),  p.  2450;    (1882)    p.  2193;  A  will  giving  the  wife  certain  prop- 

Hogle  v.  Hogle,  49  Hun  (N.   Y.)   313.  erty  for  her  sole  use  and  benefit  during 

It  is  not  essential  that  the  instrument  life,  contained  a  provision  empowering 

should    contain  an}*  reference  to  the  her  to  lease,  sell,  give  and  devise  the 

power.     Brown  v.  Farmers'   L.  &  T.  whole  or  any  part,  with  remainder  over 

Co..  51  Hun  (N.  Y.)  386.  in  case  of  default.    A  will  in  which  the 

•  By  a  conveyance  in  trust,  the  grantor  wife,  after  providing  for  her  debts  and 

conveyed   all   her  property,   real    and  funeral  expenses,  gave  her  property  to 

personal,  in  trust  for  her  own  use  dur-  certain   persons  in   equal   shares,  was 

ing  her  life,  and  to  such  uses  afterwards  held  to  be  a  valid  exercise  of  the  power, 

as   she  should  appoint  by    will.     Her  and  passed  the  property  received  from 

will  made  no  reference  in  terms  to  the  her  husband.    Kibler  v.  Huver,  xo  N. 

trust  or  power,   but  it  being  apparent  Y.  Supp.  375. 

that  she  intended  to  devise  the   trust  4.  4  Kent's  Comm.  ^330,  and  note(c) 

property.  The  will  was  held  to  be  an  ex-  to  12th  ed.  *j3i;  2   Washb.  Real  Prop, 

ecution  of  the  power,  both  as  to  the  real  ^317  and  citations  in  note  (i ) ;  Taylor  v, 
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By  the  New  York  statute,  when  a  grantor  shall  have  directed 
any  formality  to  be  observed  in  the  execution  of  the  power,  in 
addition  to  those  which  by  law  would  have  been  sufficient  to  pass 
the  estate,  such  additional  formality  shall  not  be  necessary  to  the 
execution  of  the  power.  If  merely  nominal,  it  may  be  disre- 
garded wholly.  With  these  exceptions,  the  intention  of  the 
grantor  as  to  the  mode,  time,  and  conditions  of  the  execution  of 
a  power  are  to  be  observed,  subject  to  the  power  of  a  court  of 
chancery  to  aid  a  defective  execution.* 

9.  Execution  of  Powers  of  Sale — a.  Power,  How  Construed. — 
A  power  of  sale  given  in  a  will  should  receive  a  liberal  construc- 
tion in  order  to  effect  the  true  purposes  and  intent  of  the  wilL* 

Horde,   i   Burr.    60;  Smith  v,  Provln,  Barb.  (N.  Y.)  222;  Loomisv.  McCUa- 

4   Allen   (Mass.)    516;  Richardson   v.  tock,  10  Watts  (Pa.)  274. 

Crocker,  7   Gray   (Mass.)    190;    Pettis  See  infra^    this  ti^le,  Rxecmiion    of 

Co.   f.   Gibson,   73    Mo.    502;    In   re  Powers—Execution     of    Powers    of 

Pepper,  i    Pars.    £q.    Cas.  (Pa.)  436;  Sale, 

Loomis'v.  McClintock,  10  Watts  (Pa.)  If  the  power  is  coupled  with  aninter- 

274;  Wickersham  v.  Savage,  58  Pa.  St.  est,  a   substantial    compliance  with  the 

365;  Bakewell  v,  Ogden,  2  Bush  (Kj.)  terms  of  the  power  is  sufficient.     Rowe 

265;  Ormsby  v.  Tarascon,  3Litt.  (Kj.)  x*.   Beckett,    30    Ind.    154;     Rowe   tr. 

404;  Hall  V.  Towne,  45  111.  493;  Dellet  Lewis,  30  Ind.  163. 

V,   Whitner,  i   Che  v.    (S.    Car.)   213;  In  the  following  cases  the  rule  as  to 

Little  V.  Bennett,  5  Jones  Eq.  (N.  Car.)  strictness  has  been  relaxed.      Richard- 

156;  Rice  V,  Tavernier,  8  Minn.  248;  son  v.  Harden;  18  B.   Mon.  (Kj.)  242; 

83  Am.  Dec.  778;  Cleveland  v.  Boerum,  Tyson   v.'Mickle,    2    Gill   (Md.)    376; 

27  Barb.  (N.  Y.)  252;  Jaques  v.  Todd,  Richardson  o.    Sharpe,    29    Barb.  (N. 

1    Wend.    (N.    Y.)    83;  Hawkins    v,  Y.)  222;    Loomis    v.    McClintock,  10 

Kemp,  3  East  410.  Watts  (Pa.)  274;  Sherman  v.  Hicks,  14 

That  the  power  was  strictly  pursued  Gratt.  (Va.)  96. 

must  appear  from  evidence  aliunde  the  If  the  performance  of   some  act  is 

recitals  of  the  instrument  whereby  it  is  made  a  condition   precedent  to  the  ez- 

executed.     Pettis    Co.    v,    Gibson,   73  ercise  of  power,  and  the  performance  of 

Mo.  502;  Yankee  v.  Thompson,  ex  Mo.  the  act  subsequently  becomes  impossi- 

234.  Unless  the  instrument  creating  the  ble  by  act  of  the  law,  it  does  not  follow 

power  provides  that  such  recitals  shall  that  the  power  may  be  exercised  with- 

be  evidence  of  a  compliance.    Carter  out  the  performance  of  the  condition. 

V,  Abshire,   48    Mo.    300;  Neilson  v,  Schrewsbury  v.  Scott,  6  C.  B.,  N.  S.  i; 

Chariton  Co.,  60  Mo.  386;  Hancock  v,  6Jur.,  N.  S.  452;  29  L.  J.,  C.  P.  34.  Sec 

Whybark,  66  Mo.  672.  Aislabee  v.  Rice,  2  Moore  358. 

where  property  is  devised  in  trust  I.  ^New  fVri^  Rev.  Stat.,  §§  1 19-21; 
to  be  conveyed  to  such  persons  as  A  (Banks*  ed.),  p.  2450  (1882)0.  2193; 
should  appoint,  and,  incase  of  A's  death  Bailey  v,  Bailey,  28  Hun  (N.  Y.)  611. 
without  making  an  appointment,  then  While  mere  tbrmalities  may  be  dis- 
to  such  person  as  his  wife  should  ap-  pensed  with,  essential  conditions  can- 
point,  any  appointment  by  A  to  be  not  be.  Consent  is  not  a  mere  formal- 
effective  to  defeat  his  wife's  power  ity,  nor  a  nominal  condition.  Kissam 
must  strictly  comply  with  the  form  v.  Dierkes,  49  N.  Y.  602. 
pointed  out  in  the  will.  Haslen  v.  a.  3  Redfield  on  Wills  137 ;  4  Cruise 
kean,  2  Term.  (N.  Car.)  270.  Dig.  *i94;  Boyd  v,  Salterwhite,  10  S. 

The  rule  applies  to  conditions  as  to  Car.  45;  Geiger  v.  Kaigler,  15  S.  Car. 

time  as  well  as  other  matters.   Booraem  262;  Tower  v.  Hartford,  115  Ind.  x86. 

V,   Wells,    19  N.  J.   Eq.  87.    Thoueh  The  purchaser  is  bound  to  ascertain 

it  is  held   in    Pennsylvania  that  the  whether  the  power  of  sale  exists.  Har- 

condition    as    to  time   is    not   essen-  mon  v.  Smith,  38  Fed.  Rep.  482. 

tial.      Shalter's    Appeal,    43    Pa.    St.  But  where  the  power  exists,  to  be  ez- 

83.     See   Richardson    v.    Sharpe,   29  ercised  if  the  necessity  arisea,  the  judg- 
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ment  of  the  donee  as  to  the  necessity  is  der  the  power  contained  in  the  will  by 

conclusive,  if  exercised  in  good  faith,  reason  of  a  ntortgage,  executed  by  one 

Bunner  V.  Storm,  i  Sandf.  Ch.  (N.  Y.)  having  an  equitable  interest  in  rhe  es- 

357.    See  infra,  this  title,  Execution  of  tate.     Vanderveer  v,  Conover,  40  N.  J. 

Powers — Execution^  Discretionary  or  £q.  161. 

Imperative,  By  a  residuary  clause  of  a  will  the 

Where  land  was  devised  to  executors  estate  was  devised  to  the  executors  in 

in  trust  for  the  support  of  the  testator's  trust  with  power  to'sell,  dispose  of  and 

children,  with  power  to  sell  any  portion,  convey,  and  to  invest  the  proceeds  as 

the  executors  may  convey  in  their  own  directed    by     the    will.      A    mortgage 


names,  and  without  giving  bonds  other 
than  as  executors.     Alley  v.  Lawrence, 

i?Gray  (Mass.)  373. 

Where  there  was  given  to  the  execu- 
tor discretionary  power  to  sell,  and  in- 
vest the  proceeds  upon  mortgage  secu- 
rity or  in  the  purchase  of  re^I  estate,  and 
upon  a  sale  the  executor  took  back    a 


which  had  been  placed  on  the  property 
by  the  testator,  being  foreclosed,  a  large 
deficit  resulted.  In  consideration  of  a 
small  sum  of  money  paid,  the  executor 
made  a  deed  of  bargain  and  sale  of  the 
property  to  the  purchaser  under  the 
foreclosure.  It  appeared  that  the  es- 
tate received  adequate  consideration  for 


mortgage    for    the    purchase    money,     the   property.    Neidy  that  this  was  a 


which  he  afterwards  foreclosed  and 
bought  in  the  premises,  this  was  a  valid 
execution  of  the  power.  Leggett  v. 
Hunter,  19  N.  Y.  445. 

The  sale  may  be  made  as  well  by  ex- 
ecutory contract  as  by  a  deed  of  pres- 
ent bargain  and  sale.  Demorest  v,  Kay, 
29  Barb.  (N.  Y.)  563. 

Where  the  executor  was  authorized 
to  sell  a  chattel  which  had  been  pur- 
chased by  the  testator  but  which  had 
not  been  paid  for,  a  rescission  of  the 
purchase  is  a  due  exercise  of  the 
power.  Jones  v,  Loftin,  3  I  red.  Eq.  (N. 
Car.)  130. 

A  power  to  sell  in  fee  on  ground  rent 
or  otherwise  is  well  executed  by  a  sale 
on  ground  rent  with  a  clause  in  the 
deed  allowing'  a  redemption  of  the  rent 


valid  exercise  of  the  power  of  sale,  and 
that  the  validity  would  not  be  affected 
by  the  fact  that  the  deed  was  executed 
to  cure  possible  defects  in  the  title. 
Mutual  L.  Ins.  Co.  v.  Woods,  51  Hun 
(N.  Y.)  640,  affirmed  on  appeal,  Z2i 
N.  Y.302. 

A  owned  one  tract  of  land  individu- 
ally, and  another  in  partnership  with 
his  brother.  The  former  he  erapow* 
ered  his  executor  to  sell.  After  A's 
death  the  deed  to  the  partnership  tract 
was  held  to  be  a  mortgage  only,  and, 
being  sold  under  the  mortgage,  his  ex- 
ecutor bought  it  in.  Held,  that  the 
executor  took  it  with  the  same  power  to 
sell  as  was  given  him  over  the  tract 
owned  bv  A  individually.  Cummins 
V,  Carrick  (Ky.  1887),    2  S.  W.   Rep. 


by  the  purchaser  on  payment  of  a  sum  490. 

of  money.  Bx  parte  Huff,  2  Pa.  St.  227.  Under  a  power  to  sell  all  the  real 

Compare  Philadelphia  etc.   R.  Co.  v.  estate  of  the  testator,  the  executors 

Lehigh  Coal  etc.  Co.,  36  Pa.  St.  204.  are  not  authorized  to  sell  any  other 

Executors  vested  with  absolute  power  lands  than  those  which  the  testator 

to  sell  real  estate  are  authorized  to  do  owned  at  the  time  of  the  execution  of 

all  that  is  necessary  in  the  way  of  in-  the  will.    Green  v.  Dikeman,  18  Barb, 

turance,  superintendence,   repairs  and  (N.  Y.)  535.     But  it  is  otherwise  if  the 

taxes,  to  preserve  the  property  until  direction  is  to  sell  all  the  real  estate 

sale.     Howard  v.  Francis,  30  N.  J.  Eq.  there  might  be  at  the  time  0/  the  tes- 

444.  But  they  are  not  authorized  to  give  tator's  death.     In  such  case,  real  estate 

covenants  of  warranty  nor  against  in-  acquired  after  makine  the  will  is  sub- 

cumbrances.    Ramsey  v,  Wandell,  32  ject  to   the  power  of  sale.     Fluke  v. 

Hun  (N.  Y.)  482.  Fluke,  16  N.  J.  Eq.  478. 

Where   A   has   the  power  to  direct  A  cemetery  lot,  in  which  a  former 

trustees  to  grant  and  convey  the  estate  wife  of  the   testator  was  buried,  will 

In  fee,  in  such  parts  or  shares  as  A  may  not  be  held  to  be  embraced  within  a 

by    will    direct,    this   is  an    unlimited  general  power  of  sale  of  the  testator's 

power,  and  a  direction  to  the  trustee  to  property.   Derb^  v.  Derby,  4  R.  I.  ^14. 

convey  the  fee  in  trust,  with  a  remain-  In  Tennessee,  it  has  been  held  that, 

der  over,   is  a  good   execution  of  it.  an  executor  with  a  power  of  sale  can- 

Appleton's  Appeal,  136  Pa.  St.  354.  not  sell  lands  in  the  adverse  possession 

If  by  the  will,  the  legal  estate  is  ex-  of  another,  though  the  testator  died  in 

pressly  vested  in  the  executors,  they  possession  of  them.    Peck  r.  Peck,  9 

will  not  be  prevented  from  selling  un-  Yerg.  (Tenn.)  301.        * 
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^.  What  the  Power  Includes. — An  absolute  power  to  dis. 
pose  of  property  embraces  and  includes  all  powers  necessary  to 
effect  the  disposition.* 

A  power  to  sell  does  not  confer  a  power  to  mortgage  ;•  nor  to 


A  sale  of  part  of  the  lands  is  good, 
-where  the  power  is  a  general  one. 
Brewer  v.  Taylor  (Pa.  St  1887),  9  AU. 
Rep.  515. 

Under  the  JVortk  Carolina  statute 
(Code,  §  1493;  Rev.  Stat,  ch.  46, 
\  34;  Rev.  Code,  ch.  46,  §  40), 
providing  for  the  sale  of  lands  hjr 
the  administrator  with  the  will  an- 
nexed, a  good  title  passes,  though  the 
persons  entitled  to  the  proceeds  maj 
have  previously  conveyed  their  inter- 
ests in  the  land.  Orrender  r.  Call,  loz 
N.  Car.  399. 

Land  was  devised  to  the  widow  for 
life,   and  at  her  death   the  executors 


Where  a  sale  is  merely  colorable  for 
the  purpose  of  transmitting  the  title 
to  the  trustee,  no  title  passes. 
Skillman  v.  Skillman,  a  McCarter  (N. 
I-)  388;  Joyner  v,  Conyers,  6  Jones' 
Eq.  <  N.  Car.)  98.  So  if  the  sale  is 
made  to  relatives  for  a  less  price  than 
could  have  been  obtained  from  others. 
Oberlin  College  v.  Fowler,  10  Allen 
(Mass.)  545. 

1.  Kinnan  v.  Guernsey,  64  How.  Pn 
(N.  Y.)  253. 

Where  the  power  is  to  sell  real 
estate,  the  donee  may  lawfully  dedi- 
cate to  public  use  any  portion  of  it 
which  falls  within  the  lines  of  a   pro- 


were  directed  to  sell  it  and  divide  the  posed  street,  such  dedication  being  in- 
proceeds  among  the  sons.  One  of  the  cidental  to  the  sale  of  the  real  estate 
sons  conveyed  his  interest.     He/d^  that    in  lots  or  otherwise  on  each  side  of  the 


this  did  not  affect  the  power  of  the 
executors  to  sell,  but  that  the  grantee 
of  the  son  would  be  entitled  to  the 
proceeds  of  one  of  the  shares.  Bald- 
win r.  Vreeland,  43  N.  J.  Eq.  446. 
Pnroliaia   bj    Donee.  —  Unless     ex- 


street      In   re  Sixty-Seventh   St,  60 
How.Pr.(X.  Y.)  264. 

A  power  to  sell  a  mill  and  other  im- 
provements, authorizes  the  sale  of  the 
water  rights  attached  to  the  mill.  Mc- 
Donald V,  Bear  River  etc.  W.  &  Min, 


pressly  authorized  by  the   will,  execu-    Co.,  13  Cal.  220. 


tors  cannot  become  purchasers  at  sales 
under  a  power  given  by  the  will  even 
in  cases  where  the  prohibition  of  the 
statute  against  their  being  interested 
in  sales  for  payment  of  debts  does  not 
apply.  So  held  in  Wisconsin.  0*Dell 
V,  Rogers,  44  Wis.  136. 


S.  'fhe  weight  of  authority  is  in 
accordance  with  the  statement  of  the 
text.  I  Sugden  Powers  (ed.  1856) 
513;  2  Perry  on  Trusts,  $  768 ;  Patapsco 
Guano  Co.  z\  Morrison,  2  Wood  (U. 
S)  395;  Butler  XK  Gazzam,  81  Ala.  491; 
Hubbard  r.  German  Catholic  Congre- 


But  it  has  been  held  in  Nev/  Tork^  gation,  34  Iowa  31 ;  Switzer  v.  Wil- 
where  an  executor  with  power  of  sale'  vers,  24  Kan.  384;  36  Am.  Rep.  250; 
agrees  to  purchase  the  land  himself  Hirschman  ^^  Brashears,  79  Ky.  258; 
from  those  entitled  under  the  will,  and  Wilson  v.  Marvland  Life  Ins.  Co^ 
gays  a  part  of  the  purchase  money,  60  Md.  150;  Wood  r.  Goodridge,  6 
and  a  deed    is  executed    to   him  and     Cush.   (Mass.)    117;    Hoyt  r.   Jaques, 


placed  in  escrow,  to  be  delivered  upon 
payment  of  the  balance  of  the  pur- 
chase money,  that  upon  the  deaUi  of 
the  executor  the  right  of  his  represent- 


129  Mass.  286,  and  English  cases  there 
cited;  Morris  v,  Watson,  15  Minn> 
212;  Stokes  V,  Payne,  58  Miss.  614; 
38  Am.  Rep.  340 ;   Price  v,  Courtney, 


atives   to   the  deed  will  prevail  over  87  Mo.  387 ;  56  Am.  Rep.  453 ;   Ferry 

those  of  a  purchaser  from   his  succes-  v.  Laible,  31   N.  J.   Eq.  567;  Contant 

sor,  the  agreement  not  being  objected  v,  Servoss,    3     Barb.    (N.     Y.)     128; 

to  bv  those  interested  under  the  will.  Albany  F.  Ins.  Co.  t\  Bay,  4  N.  Y.  9; 

Clark  V,  Jacobs,  56  How.  Pr.   (N.  Y.)  Bloomer  v.  Waldron,  3  Hill   (N.   Y.) 


5'9- 

Where  an   executor  with  power  of 

sale,  upon  making  the  sale,  agrees  with 
*he  purchaser  to  buy  up  the  widow's 
right  of  dower  and  to  pay  off  incum- 
brances created  by  the  testator,  such 
agreement  binds  only  the  executor 
personally,  and  not  the  estate.  Bost- 
wick  V.  Beach,  31  Hun  (N.  Y.)  343. 


361 ;  Taylor  v.  Galloway,  i  Ohio  232 ; 
Willis  V.  Smith,  66  Tex.  31 ;  Ball  v. 
Harris,  ±  Myl.ft  Cr.  264;  Haldenby  r. 
Spoffortn,  X  Beav.  390;  Page  v.  Cooper, 
x6  Beav.  396;  Stronghill  v,  Austey,  i 
De  G.  M.  &  G.  635. 

But  respectable  authorities  hold 
more  or  less  positively  the  contrary, 
especially     in     Sng'lamd,     Mead    v. 
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Orrery,  3  Atk.  239 ;  McLeod  v.  Drum-  wm  to  be  exercised,  a  oneaning  not 
znond,  17  Ves.  154;  Scott  v.  Tyler,  a  warranted  bj'  any  sound  rule  of  con- 
Dickens  725 ;  Andrew  v,  Wrigley,  4  struction/*  Sec  also  Ward  v.  Ainor>, 
Brown  C.  C.  125;  especially  Eden's  i  Curt.  (U.S.) 419;  Wilson  v.  Troup,  2 
note  to  the  latter  case.  Miller  v.  Red-  Cow.  (N.  Y.)  195;  14  Am.  Dec.  458. 
wine,  75  Ga.  130;  Watson  v,  James,  15  The  contrary  view  is  based  upon  the 
La.  Ann.  386;  Loebenthal  v.  Raleigh,  theory  that  a  power  to  dispose  of  or  sell 
36  N.J.  Eq.  169;  Leavittt;.  Pell,  25  would  necessarily  carry  with  it  the 
N.  Y.  474;  Lancaster  v.  Dolan,  i  power  to  incumber  or  charge,  as  the 
Rawle  (Pa.)  231;  Presbyterian  Cor-  greater  includes  the  less.  This  is  the 
poration  v,  Wallace,  3  Rawle  (Pa.)  view  taken  by  the  Supreme  Court  of 
109;  Gordon  v.  Preston,  i  Watts  (Pa.)  Tennessee  in  Steifel  v,  Clark,  9  Baxt. 
386;  Pennsylvania  Ins.  Co.  t;.  Austin,  (Teun.)  470,  citing  4  Kent's  Comm. 
42  Pa.  St  257 ;  Zane  t/.  Kenneday,  73  •147. 

Pa.  St.  182.  Some  cases  go  upon  the  theory  that 

As  in  other  questions  of  construe-  the  remaining  provisions  of  the  will  or 

tion,  this  seems  to  turn  largely  upon  other  instrument  creating  a  power  show 

the  intent  of  the  donor  of  the  power  as  an  intention  in  the  donor  to  confer  a 

ahown  by  the  instrument.     Says  Rob-  power  of  raising  moneji by  incumbering 

inson,  J.,  in  Nelson  v.  Maryland    L.  the  property.      See   Starr  v,  Moulton, 

Ins.  Co.  (60   Md.  152):    "A  power  of  97  111.  525;  Faulk  v.  Dashiell,  62   Tex. 

sale,  like  all  other  powers,  can  be  ex-  642;  50  Am.  Rep.   542;    Loebenthal  v. 

ercised  only  in  the  mode  and  upon  the  Raleigh,  36  N.  J.  Eq.  169. 

terms  and  conditions  prescribed  by  the  It  was  held  by  the  same  court  which 

Instrument  creaUng  it.     Did  the  testa-  decided  the  case  of  Steifel  v.  Clark,  9 

trix,  then,  in  authorizing  the  trustee  to  Baxt  (Tenn.)  466,  that  a  power  "to  dis- 

sell  and^  dispose  of  the  property  devised  pose  of  by  last  will  and  testament  or  by 

to  him  in  trust  for  the  purpose  of  rein-  deed  of  gift,"  does  not  include  a  powe'r 

vestment,  and  for  this   purpose  only,  to    mortgage.       Head    v.     Temple,  4 

mean  that  he  should   mortgage  it  to  Heisk.  (Tenn.)  34. 

secure  the  payment  of  borrowed  money.  It  has  been  held  that  a  court  may  au- 

Or  did  she  mean  an  out  and  out  sale  or  thorize  trustees  to  mortgage  the   realty 

conversion  of  the  property  and  a  rein-  for  the  purpose  of  raising  money  to  pay 

▼estment  of  the  proceeds  arising  from  debts.    Fraser  v,  Fishburn,  4  Rich.  (S. 


the  sale,  for  the  benefit  Qf  all  parties    Car.)  314.    See   also  Holme  v.  Wil- 

>,8Sim.5C7 
Latrobe  v.  Tyson,  42  Md.  325,  which     Beav.    418;    Williamson    v.    Field,    2 


Interested  under  the  will?"    After  citing    liams,  8  Sim.  557;  Selby  v.  Cooling,   23 


was  also  a  case  where  the  property  was  Sandf.  Ch.  (N.  Y.)  533;     Biles'  Estate, 

to  be  sold  and  the  proceeds  reinvested,  8  Phila.  (Pa.)  587.     Com  fare  Patapsco 

and  where  the  court  held  that  a  sale  Guano  Co.   v.  Morrison,  2  Wood   (U. 

alone  was  a    proper  compliance  with  S.)  395. 

the  terms  of  the  will,  the  court  con-  And  if  it  appears  that  the  sole  object 

tinues:    **If  such,  then,  be  the  meaning  and  purpose  of  the  testator  in  confer- 

of   the    words    *sell    and    dispose,'   as  ring  the  power  to  sell  was  to  pay  debts 

denoting  the  extent  of  the  power  to  be  or  a  particular  specific  charge  upon  the 

exercised  by  a  trustee,   is   there  any- .  estate,  and   the  estate   itself  is  devised 

thing  on  the  face  of  this  will  to  show  subject  to  that  charge,  the  donee  may 

that  they  were  used  by  the  testatrix  in  mortgage;  but  if  the  intention  of  the 

any  other  or  wider  sense?     We  think  testator  was  that  the  estate  should   be 

not.     On  the  contrary,  looking  to  the  absolutely  converted,  a    mortgage    is 

nature  and  objects  of  the  trust,  and  the  void.     Haldenby  v.  Spofforth,  i  Beav. 

character  of  the  property,   it  is  plain  390;  Ball  v,  Harris,  4  Myln.  &  Cr.  264; 

she    never    meant    to    authorize     the  Stronghill  v.  Anstey,  i  De  G.  M.  &  G. 

trustee   to  mortgage  it  for    borrowed  635;  Hovt  v.  Jaques,  129  Mass.  288. 

money.    .    •    .    For    the    purpose    of  A  will  contained   this  clause:    "If  it 

changing  the  investment,   the  testatrix  should  seem  necessary  at  any   time  to 

authorizes  the  trustee  to  sell  and  dis-  dispose  of  a  portion  of  my  real  estate 

pose  of  the  property;  and  to  say  the  for  the  payment  of  my  debts,  I  hereby 

trustee  may  do  something  elsci  that  he  give   my    executors    power  to  do  so, 

may  borrow  money  and  mortgage  the  either  at  public  or  private  sale."    The 

property,    would     be     giving    to    the  estate  included  a  very  large  tract  of 

language  used  in  conferring  the  power,  land,  which  could  only  be  sold  to  ad- 

and  declaring  the  purpose  for  which  It  vantage  as  a  whole,  and  whose  value 
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would  be  greatly  depreciated  hy  selling  tained  an  authority  to  her   to    sell  the 

any  part  or  part«  of  it,  and  by  reason  of  land,  but  provided   that   the   proceeds 

its  character  and    value    a   purchaser  should    be    laid    out    in    other     land 

could  only   be  obtained    exceptionally  to     be    secured      to      her      and    her 

and  by  effort.    On  an  application   by  children.      Upon    this  state    of   facts 

the  executors  (in  which  the  beneficiaries  it      was     held      that  she     was      not 

under  the  will    joined),  keld^  that  au-  authorized  to  mortgage  the  land  to  se- 

thority  to  mortgage  it  to  raise  sufficient  cure  a  loan    of   money  which  was  bor- 

-money  to  pay  the  debts  af\er  applying  rowed  to  pay  for    land  conveyed    to  a 

the  personal  estate,   should  be  given,  trustee  for  her  use,  and  such  mortgage 

Loebenthal  v,  Raleigh,  36  N.  J.  Eq.  169.  was  held  to    convey  only  her  title,  and 

Lands  were  conveyed  to  trustees  for  to  be  void  as  to  the  children, 
the  sole  and  separate  use  of  a  mar-  In  a  similar  case  in  the  same  State, 
ried  woman  and  her  heirs,  with  power  however,  where  property  was  devised 
to  her  to  sell  the  whole  or  any  part  to  the  widow,  with  the  right  to  sell  and 
thereof  with  the  consent  of  the  trus-  re-invest  as  she  might  desire  any  part  of 
tees,  the  proceeds  to  be  invested  the  same  for  her  separate  use  and  benefit, 
for  the  purposes  of  the  trust,  "or  the  will  iproviding  that  at  her  death 
disposed  of  as  she  should  direct."  any  portion  undisposed  of  should  go  to 
Heldy  that  she  had  power  to  charge  the  the  children  of  the  testator,  it  was  held 
estate  with  the  payment  of  an  account  that  the  widow  could  make  a  valid  as- 
contracted  for  necessaries.  Jackson  v,  signment  of  a  note  secured  by  mortgage 
West,  22  Md.  71.  belonging  to  the  estate,  as  collateral  se- 

Where  the  power  is  to  raise  money  curity  for  money  necessarily  borrowed 

*  out  of  the  estate  to  pay  debts,  as  where  by  her  for  her   support.    Harbison  v. 

the   testator    charges    his    real    estate  James,  90  Mo.  411. 

with  the  payment  of  his  debts  generally,  In   the  orphans*  court  of  Philadel- 

the  trustee  has  power  no^  only  to  sell  phia  we  find  a  similar  holding   to  that 

but  to  mortgage.    2    Story  Eq.    (13th  of  the  Missouri  court    There  the  testa- 

ed.)  1064b;    Ball  v.  Harris,  4  Mj'ln.  &  tor   devised    his    property  to    his  wife 

Cr.  264.  with  the  right  to  dispose  of  it  and  to  de- 

In  DuvaPs  Appeal,  38  Pa.  St.  112,  it  vise  it  in  such  portions  to  their  children 
was  held  that  where  the  testator  ap-  as  she  deemed  proper,  but  in  case  she 
pointed  his  wife  executrix,  and,  after  married  again,  she  was  to  have  only 
giving  certain  real  estate  to  his  chil-  one-third  of  the  estate.  Before  re-mar- 
dren,  devised  the  residue  to  trustees  in  riage,  she  executed  a  mortgage  on  the 
trust  to  sell  at  public  or  private  sale,  estate,  one  of  the  minor  children  join- 
apply  the  proceeds  to  the  payment  of  ing  in  the  execution.  It  was  held  that 
his  debts  and  divide  the  surplus  among  the  mortgage  bound  onlj'  her  interest 
his  children,  the  trustees  had  power  to  and  had  no  effect  on  the  child^s  interest 
convey  such  residue  to  the  wife  as  exec-  in  the  estate.  Steger*s  Estate,  11  Phila. 
utrix  to  enable  her  to  mortgage  it  for  (Pa.)  158. 

the  purpose  of  raising  money  to  pay  It  has  been  decided  in  Kentucky  that 

the  debts.  a  power  given  to  a  husband  and  wife  to 

Property  was  devised  to  A  for  life  sell  the  wife's  separate  estate   does  not 

with   power   to    sell    and   convey  the  authorize    them    to  mortgage  it  to    se- 

property   or  any   part  of  it,  "the  pro-  cure  a  debt   of  the   husband.     Hirsch- 

ceeds  to  be  used  for  the  devisee^s  com-  man  v,  Brashears,  79  Ky.  258. 

fort  and  otherwise   as    he   may   think  Where  property  was  conveyed  to  A 

proper.    Held^  that  A  might  mortgage  in  trust   to  sell   and  dispose  "thereof  to 

the  property.  Kentt^.  Morrison  (Mass.  raise  money  to  pay  the  grantor's  debts, 

1891),  10  L.  R.  A.  756.  the  grantor  cannot  deny  the  right  of  A 

An   estate  was  devised  In  trust  for  to  mortgage  property  to  redeem  from  a 

such  person  or  persons,  and  to  such  use  judicial  sale  so  long  as  the  creditors  do 

or  uses  as  the  devisee  should  by  deed  or  not  object.     This  was   the  holding  of 

will    appoint.      Held^    that    this  con-  theSupremeCourtof/owa,  but  Adams, 

ferred  a  general  power  of  appointment,  C.  J.,  dissented  therefrom.     Waterman 

which   might  well  be   executed  by    a  v.  Baldwin,  68  Iowa  255. 

mortgage.     Hicks    v.    Ward,    X07    N.  It  is  held  by  the   Supreme  Court  of 

Car.  J92.  Georgia  that,  where  a  testator  devised 

In  Kinney  v.  Mathews,  69   Mo.   520,  hotel  propert)r  to  one  in  trust  for  the 

a  conveyance  was  made  to    a   married  testator's  wife  and  children,  clothing 

woman  and  her  children,  which    con-  him  with  a  power  to  lell  and  reinveat  at 
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make  a  gift  of  the  property  or  transfer  it  for  any  purpose,  other 

than  in  completion  of  a  sale.^  But  it  does  confer  a  power  to 
make  a  partition.^ 

anj  time,  thU  included  a  power  to  statute  it  has  been  held  that  a  bequest 
mortgage  the  property  to  raise  raonejr  of  bonds,  the  legatee  to  have  the  in- 
to carry  on  the  hotel  business.  Miller  eome  for  life,  with  power  to  the  legatee 
V.  Red  wine,  75  Ga.  130.  during  life  to  charge  the  investment  or 

In  Tennessee  a  testator  devised   to  to  sell  the  bonds,  and    apply  the   pro- 

his  daughter  and  her  husband  certain  ceeds    to    his   own    use,  conferred  a 

lands  and  other  property  to  be  disposed  power   to   hypothecate  the  bonds  as 

of  by   them  as  they  might  see  proper,  security  for  money  borrowed.    Brown 

B^  a  codicil  he  declared  that  it  was  not  v.  Farmers'  L.  &  T.   Co.,  51  Hun  (N. 

his  intention  to  make  the  estate  of  the  Y.)  386. 

husband,  in  the  event  he  survived  his  1.  Dupont  v,  Wertheman,  to  Cal. 
wife,  a  fee  simple  estate,  but  that  he  354;  Park  v,  American  H.  M.  Soc. 
should  hold  the  same  for  his  natural  life  (Vt.  1890),  20  Atl.  Rep.  107;  Mott  v, 
only,  and  upon  his  decease  the  lands  Smith,  16  Cal,  533. 
should  descend  to  the  children  of  the  To  Make  Adyanoemonta. — Where  a 
daughter  or  her  heirs.  By  a  subsequent  testator  devised  all  his  property  to  his 
clause  in  tht  codicil  the  testator  pro-  wife  for  life  with  power  to  dispose  of 
▼ided  that  the  husband  and  wife  should  it  by  will  to  their  children  and  also  to 
have  power  during  their  joint  lives  to  make  advancements  to  them  during 
dispose  of  the  lands  devised  to  them,  by  her  life,  discriminating  between  them 
deed  executed  by  them  jointly,  and  in  her  discretion,  and  the  will  con- 
proved  and  acknowledged  according  to  tained  a  further  provision  that  any  re- 
taw  for  disposing  of  the  estates  of  married  mainder  undisposed  of  at  the  death  of 
women.  The  husband  and  wife  having  the  widow  should  be  equally  divided 
joined  in  a  conveyance  of  the  land,  in  among  the  children,  it  was  held  that 
the  mode  prescribed  to  secure  a  debt  the  widow  had  power  to  convey  a 
for  money  borrowed  by  the  husband,  part  of  the  real  estate  in  fee  simple  to' 
it  was  held  that  the  conveyance  passed  one  of  the  children  by  way  of  ad- 
the  entire  estate,  and  cut  off  the  con-  vancement.  Franke  v.  Auerbach;  72 
tingent  remainder  in  favor  of  the  chil-  Md.  580. 

dren  or  heirs  of  the  daughter.     Shields  By  a  residuary  clause  of  a  will  the 

V,  Netherland,  5  Lea(Tenn.)  193.  residue  of  an  estate  was   given  to  the 

A  statutory  power  to  sell  realty   to  widow  during  her  widowhood,  she  be- 

pay  debts  confers  no  authority  to  mort-  ing    also   the     executrix.     After    her 

gage.    Patapsco  Guano  Co.  v.  Morrison,  death  or  remarriage  the  property  was 

2  Wood  (U.  S.)395;  Melledge  v.  Bryan,  to  go  to  the  children  of  tlie  executrix, 

49  Ga.  397.  who   was    authorized     to    make    ad- 

Under  ^  73  of  the  Nev/  Tork  Rev.  vances  in  her  discretion  for  their  sup- 
Stat  (2  New  Tork  Rev.  St.,  pt.  2,  port.  By  another  clause  of  the  will 
ch.  I,  tit.  2,  art.  3)  common  law  '  she  was  also  appointed  guardian  of  the 
powers  are  abolished,  and  it  is  pro-  children  with  a  power  to  mortgage, 
vided  that  a  power  authorizing  aliena-  lease,  sell  or  dispose  of  the  property 
tion  of  the  fee  to  any  person  in  any  embraced  in  the  will.  After  her  sec- 
manner  is  general,  and  that  when  no  ond  marriage  she  executed  a  mort- 
one  but  the  grantee  is  interested  in  gage  upon  the  property  to  raise 
its  execution,  it  is  beneficial.  When  money  for  the  purpose  of  making  ad- 
an  absolute  power  of  disposition,  un-  vances  for  the  children  and  for  paying 
accompanied  by  any  trust,  is  given  to  advances  already  made.  It  was  neld 
the  owner  of  a  particular  estate  for  that  the  mortgage  was  valid.  New 
life  or  years,  such  estate  shall  as  to  York  Mut.  L.  Ins.  Co.  v.  Shipman, 
creditors  and  purchasers  be  a   fee,  but  xo8  N.  Y.  19. 

subject  to  any   future    estate   limited  S.  This  is  the    conclusion    reached 

thereon  in   case  the  power  shall  not  be  by  the  United  States  Supreme  Court 

executed.    By  said  article,   when  the  in   Phelps  v,   Harris,  loi    U.  S.  370. 

grantee  of  a  power  is  thereby  author-  Aft^r  reviewing  at  length  the    Eng- 

ized  to  dispose  of    the  entire  fee  for  lish  cases,  Mr.   Justice  Bradley  sums 

his  own  benefit    during    his  life,  the  up  the  matter  as  follows :  **It  would 

power     ia     absolute.      Under      this  seem  to  be  finally  settled  in  England 
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c.  Effect  of  Execution. — A  power  of  sale  of  land,  when 
executed,  converts  the  land  into  personalty,  unless  the  proceeds 
are  actually  re-invested  in  land,  or  are  stamped  with  a  trust  for 
such  re-investment.* 

d.  Mode  of  Sale. — Where  a  general  power  of  sale  is  given, 
the  time,  place,  and  manner  of  its  execution,  as  well  as  the  price 
at  which  the  property  is  sold,  are  all  discretionary  with  the  donee. 
He  may  sell  at  public  or  private  sale,  with  or  without  advertising, 
as  in  the  exercise  of  his  discretion  he  may  consider  most  proper  ;* 

that  a  power  to  sell  and  exchange  does  the  will,  they  ma^  exercise  the  power 

Include  the  power  to  make  putitlon,  of  partition  by  selling  a  lot,  eyen  during 

mnd  that  all  doubt  on  the  subject  has  the  existence    of  a    life^estate,  wliea 

been  removed;  and  we  have  not  been  such  sale  becomes  necessarj  to  com* 

referred  to  anv  decisions  in  this  coun-  plete  the  partition.    Knapp  v.  Knapp^ 

try  which  lead  to  a  contrary  result"  46  Hun   (N.  Y.)   190.    See  also  Hojt 

Compare  ±  Cruise  Dig.  *179,  •180.  v.  Day,  3a  Ohio  St.  101. 

The  ordinarr  power  of  sale  and  ex-  Where  by  a  will  the  realty  was  dl- 

change  authorizes  a  partition.    Frith  rected  to  be  sold  by  the  *  executors  and 

V.  Osborne,  34  W.  R.  1061 ;  3  L.  R.,  divided  between  A  and  B,   a  partidoa 

Ch.  Div.  618;  ^5  L.  ].,Ch.Div.  780;  35  of  the  land  by  the  executors  between 

L.  T.,  N.  S.  140.  themselves  is  not  a  valid  execution  of 

A  direction  in  a  will  that  the  lands  the  power,  though  A  and  B  are  tliem- 

of  the  testator  should  be  divided  in  selves  (he  executors.     Den  t7.  Youi^ 

certain   proportions  among  his  chil-  33  N.  T.  L.  478.      See  to  same  effect, 

dren,  full  power  being  given  the  exec-  Rusself  v.  Russell,  36  N.  Y.  581;  and 

utor   to  sell    the  whole  or  any  part,  compare  Chesman  v.  Cumminga,  143 

on  such  terms  as  he  may  deem  best,  to  Mass.  65. 

carry  out  the  terms  of  the  devise,  con-  1.  Atwell  v,  Atwell,  41  L.  J.  Ch.  aj; 

fers  upon  the  executor  power  to  divide  i  j  L.  R.  Eq.  23;  Mayor  v,  McCone,  59 

the  land  in  kind  or  by  sale.    Ander-  How.  Pr.  (N.  Y.)  78. 

son  V.  Butler,  31  S.  Car.  183.  Where-a  power  in  trust  to  executorSi 

A  will  construed  by  the  Supreme  to  lease  the  real  estate  of  the  testator 

Court  of  Michigan  authorized  the  ex-  until  it  can  be    sold,  would  have  the 

ecutors  to  sell  certain  lands,  at  such  effect  to  suspend  the  absolute  power  of 

times  and  in  ^such  manner    as    they  alienation  hi  such  read  estate  beyond 

should  deem  expedient.    The  execu-  the  time  allowed  by  law,  it  is  void;  but 

tors  effected  a  partition  of  some  of  the  the  power  in    trust    to   sell,  in  such  a 

lands,  which  the  testator  had  held  in  case,  will  still  be  valid;   and  the  real 

common,  by  giving  a  deed  to  one  por-  estate,  in  equity,  will  be  considered  at 

tion  and  receivine  a  release  of  the  converted  into  personalty  immediate]y» 

balance.    It  was  held  that  this  was  where  such  a  conversion  is  necessary  to 

within  the  power  of  the    executors,  carry  into  effect  the  will  of  the  testator, 

King  V,  Merritt,  67  Mich.  194.  and  to  prevent  injustice  to  any  of  the 

A  will  contained  a  direction  to  the  objects  of  his  intended  bounty.    Hax- 

executrix,  to  whom  an  undivided  inter-  tun  v»   Corse,  2  Barb.  Ch.   (N.  Y.) 

est  in  land  was  devised  in  trust  for  the  506. 

testator's  children,  *'to    wind    up  and  A  sale  under  a  testamentary  power 

liquidate  my  business  interests,  either  for  the  payment  of  unscheduled  debts, 

at  public  or  private  sale   .  .    .  and  sell  discharges  the  land  from  the  statutory 

and  convert  all  my  property  into  money  lien  of  me  testator's  debts.  Cadbury  v. 

mnd  make  and  execute  all  necessary  or  Duval,  zo  Pa.  St.  365. 

proper  transfers  thereof."    Heid,  that  Where  an  executor  is  authorised  by 

the  executrix  did  not  have  power  to  the  will  to  sell  land,  a  ^purchaser  from 

consent    to  a  partition.     Im  re  Carr,  him    is,    in  the  absence  of  fraud,  dli* 

16  R.  I.  645.  charged  from  all  liability  for  the  appB* 

Where   a  will    expressly  confers  a  cation  of  the  purchase-money  by  dw 

power  upon  the  executors  to  make  par-  executor's  receipt.    Ludlow  9.  Floor* 

tition,  and  also  empowers  them  to  sell  noy,  34Ark.  4c  i. 

at  discretion  for  any  of  the  purposes  of  a.  3  Redfieldf  on  Wflki  %  155;  CoU  «k 
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Pitman,  46  Mo.  51;  Warden  «r.  Rich-  into  as  many  parte  as  he  should  leave 

ards.  II  6ray    (Mass.)   277; ,  Huger  v,  children  or  descendants  of  children,  to 

Huger,    9   Rich.   £q.  (S.    Car.)    217;  be  held   for  them   for  life,  and   after 

Tjrrrell  v.  Morris,  i  Dev.  &  B.  Eq.  (N.  death  to  go  to  their  children.    The  tes- 

Car.)  559;  Mead  v,  Byington,   10   Vt.  tator's  dwelling  was  excepted  from  this 

1x6;  Smith  v,  Hulsey,62  Ga.  341.  general  power  of  sale,  and  the  execu- 

Where   a    power  was  given  to  sell  trix  was  directed  to  permit  the  unmar- 

without  warranty,  a  sale  with  warranty  ried  daughters  tO  occupy  it  as  a  home, 

is  invalid.  Dellet  t^.-Whitner,  i  Cheves  rent  free,  during  the  lives  of  H  and  K, 

(S.  Car.)  213.  two  of  his  daughters,  or  so  long  as  any 

Time  of  Bala.— -The    power    to    sell  of  hi%  daughters  should  remain  unmar- 

must  in  general  be  strictly  construed  as  ried.    At  the   death  of  H  and  K,  or 

to  time.    Booraen    v.  Wells,  19  N.  J.  the  marriage  of  all  the  daughters,  the 

Eo.  87;  Richarf^son  v,  Sharpe,  29  Barb,  house  was  to  be  sold,  and  the  proceeds 

(N.  Y.)  222;  Loomis  V.  McClintock,  10  divided  among  testator's    children    or 

Watts  (Pa.)  274.  their  descendante.    The    testator    left 

Where  the  will  directo  an  immediate  five  daughters  unmarried.  Held,  that 
sale,  such  a  sale  made  after  a  reason-  until  the  death  of  H  and  K  or  the 
able  advertisement  and  for  a  fair  price  marriage  of  all  the  daughters,  the  exec- 
will  not  be  disapproved,  because  there  utrix  had  no  power  to  sell  the  dwell- 
is  some  evidence  that  in  the  future  the  ing-house.  Kilpatrick  v.  Burrow,  54 
land  would  become  very  valuable  for  Hun  ^N.  Y.)  322. 
'  building  purposes.  Beakly  v,  Beakly,  In  another  case,  in  the  same  State, 
(Md.  IW7),  8  Atl.  Rep.  658.  the  will  contained  a  provision  that  the 

Where  the  power  of  sale  given  the  executors  should  operate  certain  fac- 

executor  was  tor  the  payment  of  debts,  tories,  which  were  devised  to  them  in 

in  case  the  personal  estate  should  prove  trust,  during  the  period  of  the  trust,  or 

insufficient,  and  the  estate  was  settled  in  so  long  within  that  period  as  in  their 

1836,   a    sale    made   in    1878    by    the  discretion  could  be  done  without  injury 

executrix  to  her  daughter  reciting  the  to  the  interests  of  the  estate.    Hgla^ 

power,  was  held  void.  The  lapse  of  over  that  this  did  not  imply  a  power  to  sell 

forty  years  raised  a  presumption  equiv-  before    the    expiration  of   the    period 

alent  to  affirmative  proof  that  the  debte  limited,  but  only  gave  a  disaretion  to 

had  all  been  paid.     Moores  v.  Moores,  suspend  business.     Downing  v,    Mar- 

41  N.J.  L.  440.  shall,  1  Abb.  App.  Dec.  (N.  Y.)  525. 

Bafinra  tlia  Tims. — When  the  power  is  ■-  If  the  power  is  to  sell  after  the  death 

given  to  sell  after  a  certain  time  a  sale  of  the  widow,  a  sale  during  bet  life  Is  not 

before  the  time  named  has   been   held  good.     Hopkins  v.  Quinn,  93  Ind.  223. 

not  to  be  good.    Dohonej*  v.  Taylor,  A  will  contained  the  following  pro* 

79  Ky.  124.  visions:  "I  devise  to  m}'  wife  the  use 

A  testator  devised  his  lands  to  his  of  the  land  and  buildings,"  etc.,  ''during 
wife  for  life,  and  after  her  death  or  re-  the  term  of  her  natural  life;  and  after 
marriaee,  to  be  sold,  and  the  proceeds  her  death,  it  is  my  will  that  the  said 
divided  among  his  children.  His  wife  land,"  etc.,  *' be  sold  by  my  executors, 
having  renounced  the  will,  and  dower  at  their  discretion,  and  the  proceeds 
having  been  assigned  her,  the  dower  of  thereof  to  be  equally  divided  between 
sale  could  not  be  executed  until  after  my  four  children,  or  the  survivors  of 
her  death  or  second  marriaee.  Jackson  them."  During  the  life  of  the  testator's 
V,  Logan,  3  Leigh  (Va.)  161.  widow,  she  and  the  executor,  by^  pro- 
It  has  been  held  in  New  fork  that  ceeding  ex  parte^  obtained  an  order  of 
where  a  power  of  sale  of  land  is  given  court  for  the  immediate  sale  of  the 
in  a  will,  but  by  other  provisions  of  the  property,  and  the  investment  of  the 
will  a  trust  of  the  rents  of  the  land  is  proceeds;  and  the  sale  was  made  ac- 
created  for  the  benefit  of  a  family  cordingly,  and  the  price  was  paid  to 
'*while  they  continue  such,"  the  power  the  master,  but  never  came  to  the  exec- 
of  sale  cannot  be  exercised  until  the  utor.  The  Supreme  Court  held  that 
famil}'  is  broken  up.  In  re  Vander-  the  purchaser  took  no  title,  legal  or 
voort,  I  Redf.  fN.  Y.)  270.  And  the  equitable,  as  against  the  children  of 
same  view  is  taken  in  a  later  case,  the  testator.  Davis  v,  Howcott,  i  Dev. 
where  a  testator  devised  his  residuary  &  B.  Eq.  (N.  Car.)  460. 
estate  to  his  executrix,  with  power  to  But  in  New  Jersey^  where  a  testator 
sell,  convert  into  money,  and  invest  the  gave  a  life  estate  in  certain  lands  to  his 
proceeds,  which    were  to    be  divided  wife,  with  remainder  in  fee  to  his  exec* 
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utors,  With  directions  that,  after  her  to  one  jear,  and  the  limitatioii  as  to 

death,  thejr  should  convert  the  property  time  was  only  directorr. 

into    cash    and    divide    the    proceeds  And  if  the  conversion  of  the  land 

among  his  children  when  the  youngest  into  monej  for  purposes  of  division 

should  have  attained  twenty-five  years  is  evidently  the  principal  thing  con- 

of  age,  it  was  held   that  the  executors  templated  by  the  testator,  a  sale  made 

could,  with  the  widow's  consent,  sell  after  the  time  is  good.    Waldron  v. 

the   lands  in  question  *in  her  lifetime.  Schlang,  47  Hun  (N.  Y.)   25a.     And 

Snell  V.  Snell,  38  N.J.  Eq.  119.  under  similar  circumstances  the  same 

.    So,  in  Pennsylvania^  a  testator  de-  court  had    previously  announced  the 

vised  land  in  trust  for  the  benefit  of  his  same  rule.    Wild  v.  Bergen,  16  Hun 

wife  for  life,  to  be  sold  at  her  decease  by  (N.  Y.)  127.    There  the  will  contained 

his  executors,  and  the  proceeds  distrib*  a  direction  by  the  testator,  that  *^with- 

uted-  among  certain  of   his    children,  in  two  years  after  my   decease"    the 

4ind  appointed   his  wife  an  executrix,  executors  sell  sufficient  lands   to  pay 

It  was  held  that  a  sale  during  her  life,  the  debts   and  legacies.     It  was  held 

she  as  executrix  joining  with  the  exec-  that  this  did  not  limit  the  execution  of 

Aitots  in  the  deed,  was  a  good  execution  the  power  of  sale  to  two  years,  but  its 

of  the  power.    Gast  v.  Porter,   13  Pa.  effect  was  only  to  compel  the  payment 

St.  533.  of  the  debts  and  legacies  within  that 

And  even  in  New  Torh^  where,  as  time.    It  was  further  held  that  even  if 

we  have  seen  above,  the  rule  as  to  time  this  were  not  so,  a  creditor  could   not 

is  applied  with  great  strictness,  it  has  be  deprived  of  his  beneficial   interest 

been     relaxed     under    circumstances  under  the    power  by    the   executor's 

similar  to  those  last   mentioned.     In  failure  to  execute  it' within  the  time 

Knapp  V.  Knapp,  46  Hun  (N.  Y.)  190  limited. 

a  testator  devised   all   his   property*  to  Even  more  stringent  provisions  than 

his  wife  for  life,  remainder  over.     He  the  above  have  been  held  to  be  directory 

authorized  his  executors  to  sell  any  or  merely.   In  Shaker's  Appeal,  43  Pa.  SU 

all  the  land   in  such   manner  as  they  83,  the  fbstator  directed  a  public  sale  of 

might  deem  expedient,  to  pay  debts  or  his  real    estate  by  his  execrutors,  ^'so 

expenses,  to  make  partition,  or  for  any  that  it  be  within  one  year"  alter  his  de* 

of  the  pur4>oses  of  the  will.   They  were  cease.     Yet  a  sale  by  the  administrator 

also    expressly    empowered    to    make  with  the  will  annexed,  after  the  expira- 

actual  partition  of  land  owned  by  him  tion  of  the  year,  was  held  to  be  as  ef- 

in  common   with  others.    Held  that,  fectual  as  if  it  had  been   made  by  the 

'as  the  only-  purpose  for  which  sale  of  executors,,  who  had  power  to  sell  after 

the  land  should  be  postponed  was  that  the  year,  the  condition   being  directory 

the  widow  might  enjoy  her  life -estate  only,  and  not  a  condition  precedent, 

therein,  the  executors  could,  with  her  Where  the  power  was  to  sell   within 

consent,    sell    the    land    in    her    life-  two  years  from  the  testator^s  decease, 

time.  the  power  was  held  to  be  well  executed 

Wliare  FrorlaUm  ma  to  Tlao  la  H«ld  Di-  if  the  sale  is  made  vrithin  the  two  years, 

roetory. — In  some  cases  the  provision  aa  though  the  conveyance  to  the  purchaser 

to  the  time  of  sale  has  been  declared  was  not  executed  until  after  the  expira- 

to  be  directory  merely,  and  a  sale  after  tion  of  that  period;  and  parol  evidence 

the  time  has  been  held  valid.    Marsh  was  admitted  as  to  the  time  of  the  sale. 

V,  Love,  43  N.J.  Eq.  112  ;  Shaker's  Harlan  v.  Brown,  2  Gill  (Md.)  475. 

Appeal,  43  Pa.  St  83.  Mode  of  Sale.— In  Coil  v.  Pitman,  46 

Thus  in  Hale  v.  Hale,  137  Mass.  168,  Mo.  51,  where  the  will  provided  that 

where  the  will  directed  that  within  a  the  executor  should  sell  the  real   estate 

year  from  the  time  of  his  death  the  and  divide  the  proceeds,  k  is  held  that 

testator's  lands  should  be  sold  and  the  the  manner,  time,  price,  place,  etc.,  of 

proceeds  should  remain  with  his  exec-  the  sale  are  all  matters  resting  in  the 

utors  for  certain  specified  purposes,  it  sound  discretion  of  the  executor. 

was  held  that  the  power  of  sale  could  In  Huger  v.  Huger,  9  Rich.   Eq.  (S. 

t>e  exercised  after  the  expiration  of  the  Car.)  317,  it  is  said  by  the  Chancellar: 

year.    And  in  Marsh  v.  Love,  42  N.  "The  executors  were  not  bound  to  any 

J.  Eq.  112,  though  the  will  contained  form   or   mode    of    making    the    sale, 

a  provision  that  the  sale  was  to  be  Though  they  had  advertised   to  sell  by 

made   in    one   year,    "and    sooner  if  auction,  they  were  not  bound  to  canpr 

deemed  desirable  by  them,"  the  words  out  that  plan,  and  vice  versa.     Thetr 

''and  sooner"  did  not  restrict  the  time  authority  was  full  and  complete  as  that 
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of   the   testator  himself  or  anr    other  A  will    reciting    that    the    testator 

proprietor.    Thev  were,  as  to  the  mat-  owned   land    in    partnership  with  an- 

ter  of  that  sale,  the  proprietors."  other,  and  leaving  it  discretionarjr  with 

So  in  Silverthorn   v,   McKinster,  13  the  executrix  to  sell  his  half  or  buy  the 

Pa.  St.  67,  the  court  bj  Bell,  J.,  says :  other  half,  or  to  divide,   or  to  sell  the 

'*There    is    no  difference  between  the  lot  altogether    and    divide  the  monej, 

exercise  of  a  power  to  sell,  unshackled  authorizes  a  private  sale  by  the  execu- 

by  particular  directions  for  its  execu-  trix  jointly  with  the  owner  of  the  other 

tion,  and  a  sale  made  of  one's  own  es-  half.    Anderson    v,    Holland,    83   Ga, 

tate."    In  this  case  it  was  held  that  the  330. 

sale  might  be  by  parol.  It  necessarily  follows  that  when  the 

If   a  public   sale    is  resorted    to,  all  will  contains  a  direction  to  sell  at  pri- 

proper  advertisements  must  be  made,  vate  sale,  such  course  is  proper.    Gaf- 

and  everything  done  to  prevent  a  sac-  ney  v,  KenlsQn,  64  N.  H.  354. 

rifice    of   the    property.     Lewin,  322;  But   where    the  power  is   to  sell  at 

Anonymous,  6  Mad.  &  Geld.  10.  public  auction,  a  private  sale  confers  no 

If  the  will  gives  an  absolute   power  title.     McCreery  v,  Hamlin,  7  Pa.  St. 

of  sale,  the  executor's  deed  will  convej'  87;    Griffin    v.    Marine    Co.,    52    111. 

a  good  title,  notwithstanding  there  has  130. 

been  no  advertisement  for  claims.    Wait  Aa  to  Ordnr  of  Oonrt. — If  the  will  so 

T.Cerqua  (Supreme  Ct.),  7  N.Y.  Supp.  directs,  the  executor  may   sell  without 

X 10.  an  order  of  court.    Gafney  v,  Kenison, 

It  is  held  b^*^  the  UtaA  courts  that  64  N.  H.3S4;  Ludlow  v.  Flournoy,  34 
where  the  will  gives  the  executor  a  Ark.  451.  And  where  the  will  specific- 
mere  naked  power  of  sale,  and  contains  ally  authorizes  and  empowers  the  ex- 
no  direction  as  to  notice,  the  statutory  ecutors  ''to  grant,  bargain,  sell,  and 
notice  must  be  given.  In  re  Walker's  convey,  and,  if  necessary,  to  mortgage, 
Estate  (Utah  1^0),  23  Pac.  Rep.  930.  any  and  all  real  estate,  and  deeds,  re- 
But  where  the  will  points  out  a  different  leases,  and  mortgages  to  make  and  ac- 
mode,  the  statutory  notice  need  not  be  knowledge,  as  fully  and  amply  as  I 
given.  So  held  in  iWn^  Tork,  M'-  could  do  were  I  living,"  this  gives  to  the 
I>ermut  v.  Lorillard,  i  Edw.  Ch.  (N.  executors  a  power  under  which  they 
Y.)  273.  can  conve}',  although  no  previous  au- 

In  Kentucky  it  has  been  held  that  in  thority  was  obtained  from   the  probate 

sales  of  land  under  a  power  of  sale,  the  court.     Woolworth   v.   Root,  40   Fed. 

notice    must    be  in   pursuance  of  the  Rep.  723. 

power,  and  the  sale  in  pursuance  of  the  Under  the  statutes  of  Texas  in    force 

notice.    A  departure  of  either  from  the  in  1871,  executors   authorized    by    the 

other  renders  the  sale  invalid.     Hahn  will   to    sell,  had  power  to  sell   lands, 

V,  Pindell.  i  Bush   (Ky.)  538.  without  anv  previous  order  of  court,  it 

And  the  same  rule  applies  in  Mis-  not  appearing  that  the  estate  owed  any 
somrif  where  it  was  held  that  if  a  deed  debts;  and  such  sale  would  not  be  void, 
of  trust  in  the  nature  of  a  mortgage  though  not  made  in  strict  conformity 
provided  that  in  case  of  default  sales  with  the  mode  prescribed  for  ad  minis- 
should  be  made  **at  the  east  court  house  tration  sales,  when  made  under  order  of 
door,"  and  there  was  at  the  time  the  court.  Wright  v.  Hefner,  57  Tex. 
deed  of  trust  was  executed  a  court  house  518. 

with  an  east  door,  a  sale   made  at  the  Under  the    California  Code   (Code 

front  door  of  another  building,  situated  Civ.    Proc,    ^f    130^    and   1561),  the 

in  another  part  of  the  town,  used  tem-  former  of  which  provides  that  children 

porarily  as  a  court  house,  is  not  a  valid  of  a  testator  omitted  from  the  will  in- 

execution  of  the  power,  since  the  sale  herit  as  in  case  of  intestacy,  and  the 

was  not  made  at  the  place  designated  latter  that  "when  property  is  directed 

In  the  deed.    Stewart  v.  Brown  (Mo.  by  the  will  to  be  sold,  or  authority  it 

1891),  16  S.  W.  Rep.  589.  given  in  the  will  to  sell  property,  the 

But  compare  Princeton  L.  &  T.  Co.  executor  may  sell  any  property  of  the 

t^.  Munson,  60III.  371.  estate  without  order  of  the   court,"  a 

Pnblie  or  Frtvato  noo.^ — Where  the  power  of  sale  in  a  will  does  not  author- 
will  leaves  it  to  the  best  judgment  of  ize  the  sale  of  the  interests  of  children 
the  executors  as  to  the  mode  of  sale  not  mentioned  in  the  will,  without  the 
they  have  a  discretion  to  sell  at  public  previous  sanction  of  the  probate  court 
or  private  sale.  Wood  v,  Hammond,  which  is  required  in  ordinary  cases,  and 
x6  K.  I.  98.  a  subsequent  confirmation  of  the  aale 
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but,  as  a  rule,  a  general  power  of   sale  does  not  authorize  an 
exchange  or  barter,  but  merely  a  sale  for  cash.^ 

by  the  court  does  not  validate  it.  Smith  order  to  pay  his  debts,  a  conTejance  bj 

V.  Olmstead  (Cal.  1890),  22  Pac.  Rep.  the  executors  of  the  testator's  interest 

1 143.  in  a  firm  whose  chief  assets  were  real 

Where  a  conveyance  in   trust,  con*  estate,  in  consideration  of  an  agree* 

ferring  on  tlie  trustee  a  power  of  sale*  ment  by  the  grantee  to  pay  the  firm 

was  probated  as  part  of  a  will,  and  the  debts,  and  also  certain  individual  debts 

trustee,  who  was  also  sole  executor,  ob-  of  the  testator,  was  held  to  be  a  good 

tained  an  order  of  sale,  which  was  in*  execution  of  the  power.    Valentine  v» 

valid,  but  on  which  he  sold  the  land  Ay^  Wvsor,  123  Ind.  47. 

years  thereafter,  and  executed  a  deed  as  A  testatrix  devised  all  her  estate  to 

executor,  but  did  not  report  the  sale  to  her  children  and  gave  to  her  executor 

the  probate  court,  it  was  held  that  to  power  to  sell  any  of  the  land  when 

support  the  conveyance  the  sale  would  deemed  advisable  for  the  support  of  the 

be  referred  to  the  power  conferred  by  children.    The   executor    conveyed    a 

the  deed,  rather  than  to  the  order  of  the  portion  of  it  for  an  expressed  consider* 

oourt.    Matthews  v.  McDade,  72  Ala*  ation  of  a  debt  owed  by  testatrix  for 

377.  supplies  for  her  family  and  the  plimta- 

1.  Moratr.  Murphy,  83  Cal.  12;  Tay*  tion.    The  diildren  sued  to  set  aside 

lor  V.  Galloway,  i   Ohio  232;  Nye  o.  the  conveyance,  and  the  husband  of  the 

Van  Husan,  6  Mich.  329;  74  Am.  Dec  testatrix  testified  that  the  debt  was  a 

690;   Booth  V.  McNair,  14  Mich.  22;  personal  one  of  his.    The  court  never- 

hforton    V,    Kearney,    10    Wis.     450:  theless  held  that  the  debt,  having  been 

Whipple  V.  Pope,  33  111.  336;  Powell  recognised     by     the     testatrix,     and 

V,  Hopkins,  38  Md.  i.  the  creditor  as  that  of  testatrix,  and  so 

Compare  4  Kent's  Com.  331 ;  Ives  dealt  with  by  the  executor,  the  latter, 

V.  Davenport,  3  Hill  (N.  Y.)  37^;  Phil-  in  view  of  the  probability   of  iu  esUb* 

adelphia  etc.  R.  Co.  v.  Lehigh  Coal  lishment  against  the  estate,  was  author- 

etc.  bo,,  36  Pa.  St.  204.  ized  under  the  will  to  discharge  it  by  a 

Where  a  legatee  of  pertain  bonds  deed  of  the  land.    Stokes  v.  Stokes,  66 

with  power  to  sell  them,  turned  them  Miss.  456. 

over  to  one  of  his  creditors  as  satisfac-  Under  a  power  in  a  will  to  dispose 

tion  of  a  debt,  this  is  tantamount  to  a  of  the  principal  for  charitable  purposes, 

sale.    Brown  v.  Farmers'  L.  &  T.  Co.,  a  widow  has  no  authority  to  make  a 

117  N.  Y«  266.    Yet  the  same  court  giflofapartof  it  to  a  private  individual 

held  in  an  earlier  case  that  a  power  to  **in   recognition    of  kindness*    and  in 

sell  generally  given  to  executors  is  not  testimony    of  affection   and    regard," 

executed  by  a  convevance  to  one  of  the .  such    person    not   being  an  object  of 

legatees  in  satisfaction  of  a  debt  from  charity.    Park  v.  American  H.  M.  Soc 

the  testator.    Russell  v.  Russell,  36  N,  ( Vt.  1890),  20  Atl.  Rep.  107. 

Y.  581.  nOa  on  Oradlt.— Where  the  power  is 

In  Missouri  %,  trustee  under  a  will  given  to  seir^for  such  sum  or  price 

with  power  to  pay  the  legacies  in  real  and  on  such  terms  as  to  him  shall  seem 

or  personal  property  in  such  manner  as  meet,"  the  donee  of  the  power  may 

seemed  to  him  fair,  made  an  entry  on  the  sell  on  reasonable  credit.  .  Carson  v. 

books  of  the  firm  of  which   he  was  a  Smith,  5  Minn.  78;  77  Am.  Dec.  539. 

member  crediting  one  of  the  legatees  An  assignment  for  the  benefit  of 

with  cash  equal  to  the  estimated  value  creditors  which  authorizes  the  assignee 

of  certain  land  belonging  to  the  estate,  to  ''dispose  of  the  property  in  the  or- 

It  was  held  that  this  did  not  constitute  dinary  course  of  business,^  authorizes 

a  part  payment  of  the  legacy,  and  that  a  sale  on  credit.    Truitt  v.  Caldwell,  3 

no  title    passed   to  the    land.    Ames  Minn.  364 ;  74  Am.  Dec  764. 

«•  Scudder,  83  Mo.  139.  A  sale  on  'a  credit  of  six  months, 

Under    a    will     empowering      the  where  the  will  directed  aaaleon  a  credit 

executors  to  settle,  adjust,  and  com-  of  twelve  months  will  not  render  it  in- 

promise  all  debts  of  the  testator,  to  valid.    Richardaon  v,  Hayden,  18  B. 

make  settlements  with  his  former  part-  Mon.  (Ky.)  242. 

ners  without  authority  from  any  court,  Krehanga. — An  authority  to  BeU  does 

and  to  sell  and  convey   at  public  or  not  authorize  an  exchange  or  barter. 

prinUe  tale  any  of  teautor's  land  in  Taylor  etc  Organ  Co.  v.  Starkey,  59 
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10.  Execution  of  Power  to  Kortgage. — A  power   to  mortgage  / 

generally,  without  specifying  what  provisions  the  deed  shall  con- 
tain, includes  the  power  to  insert  the  usual  provisions  contained 
in  such  instruments  in  the  locality  where  the  land  is  situated. 
Thus  the  instrument  may  contain  a  power  of  sale  in  case  of  a 
default.* 

N.  H.  14a;  Trudo  v.  AndeYson,   10  proceeds  amon^  the  devisees,  but  onlj 

Mich.  357;  81  Am.  Dec  79c ;  Chamblee  for  the  payment  of  debts,  legisicies  and 

V.  Tarboz,  37  Tex.  139;  84  Am.  Dec  charges  of  administration.    Allen  v, 

614 ;  Columbus   Banxing  etc.  Co.  v.  Dean,  148  Mass.  594. 

Humphries,  64  Miss,  i ;   Hampton  v.  So  if  the  power  is  given  for  the  pur- 

Morhead,  62  Iowa  91.  pose  of  paying  debts,  or  legacies,  a  sale 

An  undivided  moietj  of  a  freehold  for  any    other    purpose    is    not  valid, 

was  vested  in  trustees  with  power  to  Brome    v.    Pembroke,    66    Md.     193; 

sell,  dispose  of  and  convey  the  prem-  Wood  v.  Hammond,  16  R.  I.  98;  Hovey 

ises  or  any  part  thereof  by  way  of  ab-  v.  Chisholm,  56  Hun  (N.  Y.)  328. 

solute  sale, for  such  a  price  in  money,  or  In  this   last  case    (Hovey   v,  Chis- 

by  way  of  exchange  for  such  equivalent  holm,    56    Hun   (N.   Y.)   328),  it  was 

or  recompense  in  land  and  heredita*  held  that  where  the  executors  had  pow- 

ments,  as  to  them  should  seem  reason*  er  to  sell  the  real  estate  as  they  "shall 

able.    The   trustees    conveyed    their  deem  nvst  expedient,  and  for  the  best 

undivided  moiety  to  the  owners  of  the  interest**  of  the  residuary  legatees,  they           ,' 

other  moiety,    in    exchange    for   the  cannot  give  a  good   title   to  one  who 

other  moiety.    Held^  a  valid  execution  knows   that  they  have  sufficient  funds 

of  the  power.     Frith  v,  Osborne,  34  to  meet  all  the  legacies  referred  to  in 

W.  R.  1061 ;  3  L.  R.,  Ch.  Div.  618;  45  the  power  of  sale. 

L.  ].,  Ch.  Div.  780.  A  testator  directed  his  executors  to 

Certain  realty  was  devised  to  the  sell  as  much  of  his  property  as  would 

widow  for  life  or  during  widowhood,  be  sufficient  to    pay   his  debts.    In  a 

and  upon  her  death  or  remarriage,  in  distinct  clause  in  the  will  he  directed 

fee  to  the  children.    The  widow  was  them  to  sell  all   his  property  at  public 

named  as  executrix,  and  full  power  was  auction,  on  credit,  taking  notes  with 

given  her  as  such,  at  any    time   and  approved  security,  the  proceeds  to  be 

upon  such  terms  as  she  might  deem  distributed  to  his  widow  and  children* 

satisfactory,  to  sell,  mortgage  or  lease  Held,  that  a  sale  to  a  solvent  purchas- 

the  whole  or  any  part  of  the  realty,  er,  to  pay   debts,  was    valid   without 

and  to  invest  the  proceeds  in  good  se-  requiring  security.    Shelton  v,  Carpen- 

curities,  or  in  the  purchase  of  other  ter,  60  Ala.  201. 

real  estate,  to  sell  such  securities  and  Power  given  to  an  executor  to  sell 
real  estate,  and  to  continue  the  trans*  and  otherwise  control  the  property  de- 
fer of  the  real  estate  or  the  proceeds  vised  for  the  support  of  an  imbecile 
thereof,  as  long  and  as  often  as  she  daughter,  is  unlimited  when  used  for 
might  think  best;  provided,  that  the  that  purpose.  Brown  v.  Crittenden, 
proceeds  should  always  be  considered  (Ky.  1886),  i  S.  W.  Rep.  42. 
real  estate.  Held^  that  she  had  power  1.  Jones  on  Mortg.  129;  Wilson  v, 
to  make  a  direct  exchange  of  real  es-  Troup,  2  Cow.  (N.  Y.)  195;  14  Am. 
tate.  Maver  v.  McCune,  59  How.  Pr.  Dec.  458. 
(N.  Y.)  78b  An   authority  to  borrow  money  to 

The   Purpose. — ^A  general  power  of  pay  debts,  and  to  give  a  mortgage  to 

sale  given  to  executors  authorizes  a  secure  the  money  so  borrowed,  gives 

sale  not  onl^  for  investment,  but  also  the  donee  of  the  power  the  right  to 

for  distribution.    Manier  v,  Phelps,  15  give  a  mortgage  directly  to  the  creditors 

Abb.,N.Cas.  (N.  Y.)  123.     But  where  themselves.    Magraw    v.    Pennock,    a 

the  power  was  to  sell  personal  and  real  Grant  Cas.  (Pa.)  8^ 

estate,  **as  the  proper  and  convenient  The    owners    ofcertain    water    lots 

settlement  of  the  estate  may  require,"  executed    a   power  of  attorney  where* 

and  the  personalty  was  insufficient  to  by    A     was    authoriaed     to    fill     up 

pay  debts,  legacies,  etc,  It  was  held  and  reclaim  the  lots,  and  to  raise  by 

that  a  sale  of  uie  realty  could  be  had,  mortgage  of  the  premises  any  money 

not  lor  the  purpose  of  dividing  the  that  might  be  necessary  for  the  pur* 
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11.  By  Whom  Powar  Kay  be  Sieeated  — tf.  In  General. — Not 
only  may  any  person  who  is  competent  to  dispose  of  an  estate  of 
his  own  be  the  donee  of  and  execute  a  power,  but  a  fetne  covert 
may,  whether  the  power  was  given  to  her  while  sole  or  after  mar- 
riage ;  and  an  infant  may  execute  a  power  which  is  simply 
collateral.^ 

poM.  A  contracted  for  the  filUng  up  of  incumbrances  now  on  said  propertj," 
part  of  the  lots,  the  work  to  be  paid  for  and  provided  that  said  mortgage  or 
in  cash  as  it  progressed.  When  the  work  deed  of  trust  should  be  as  vaUd  as 
was  completed,  there  was  a  balance  due  though  he  held  an  absolute  estate  in 
to  the  contractors,  and  being  unable  to  said  property.  The  husband  was  ap- 
raise  the  monej  hy  a  mortgage  of  the  pointed  sole  executor  without  bond, 
premises,  A  mortgaged  •  part  of  tlie  Heid,  tiiat  he  was  empowered  to  extend 
premises  to  tbe  contractors  to  secure  the  mortgage  debt  at  maturity  without 
this  balance.  TiUs  was  held  to  be  a  valid  notice  to  the  remaindermen,  and  that 
execution  of  the  power.  Curamlng  v»  the  security  of  the  mortgage  would  not 
Williamson,  i  Sandf.  Ch.  (N.  Y.)  17.  be  affected' thereby.  Warner  v.  Con- 
Where  lands  were  devised  to  the  ex-  necticut  Mut.  L.  Ins.  Ca,i09  U.  S.  357. 
ecu  tors  to  sell  at  their  discretion,  and  A  power  in  trustees  to  raise  hy  mort- 
power  was  also  given,  in  case  they  gage  a  fixed  sum  implies  a  power  to 
could  not  sell  advantageously,  to  mort-  raise  in  addition  the  incidental  costs  of 
gage  the  lands  to  pay  borrowed  mone^  the  mortgage.  Armstrong  v.  Arm- 
or to  keep  the  property  in  good  condi-  strong,  18  L.  R.,  Eq.  541;  43  L..  Jn  Clu 
tion^  the  executors  were  not  thereby  au-  719. 

thorized    to  pay  money  borrowed  bpr  1.  4    Greenl.  Cruise    Dig.    *ij;q;     2 

the  testator  himself,  for  which  he  in  his  Washb.  Real  Prop.  *3i6,  '317;  4  Axnfs 

lifetime   had  executed  a  mortgage  on  Comm.  '324;  Thompson  v,  Lyon,  20 

said  lands.    The  power  has  sole  refer-  Mo.  155. 

ence  to  money  borrowed  by  the  execu-  In  re  Cardross,  7  L.    R.,  Ch.  Div. 

tors  to  keep  up  the  property.     Mulford  728 ;  38  L.  T.,  N.  S.  778;  In  re  D*Angi- 

V.  Mulford,  42  N.  T.  Eq.  68.  ban ;  Andrews  v,    Andrews,   15'L.  R., 

In    Ayres   v.   Palmer,   57  Cal.  309,  Ch.  Div.  228;  afirmin/^  49  L.  J.,  Ch. 

power  was  given  to  an  attorney  to  sell  Div.  182. 

or  to  mortgage  land;  the  land  *being  in-  An  infant  cannot  execute  a  power 
cumbered,  the  attorney,  with  intent  to  unless  it  is  simply  collateral,  or  a 
mortgage  it  for  a  sum  sufficient  to  pay  naked  power,  unaccompanied  by  any 
off  the  incumbrance  and  to  pay  off  cer-  interest,  and  not  requiring  any  dis- 
tain  debts  of  his  own,  conveyed  the  cretion.  4  Kent  Comm.  324 ;  I'Pcny 
land  to  J  B,  upon  no  other  considera-  on  Trusts,  f  f  52,  296. 
tion  than  to  cause  him  to  mortgage  the  Under  a  will  giving  the  widow  of 
land  for  said  sum,  which  was  done;  and  the  testator  a  life  estate  in  his  prop- 
then  J  B,  at  the  request  of  the  attor-  erty,  subject  to  division  among  the 
ncy,  conveyed  the  land  to  the  principal,  children  on  her  death  or  remarriage. 
The  court  held  that  the  transaction  was  with  a  further  provision  that  if  the 
a  mode  of  mortgaging  the  land  within  widow  should  wish  the  executors 
the  meaning  of  the  power,  and  was  might  sell,  the  widow  does  not  take  a 
^lid.  power  of  sale.    Box  v.  Word,  65  Tex. 

A  husband  having  borrowed  money,  159. 

he  and  his  wife  joined  in  a  mortgage  of  A  trustee  under  a  will,  who  had  also 

her  real  estate  to  secure  its  repayment,  qualified      as  an       administrator     de 

Before  the  debt  matured   the  wife  died,  tonis  non    with  the  will  annexed,  hav- 

and  by  her  will  devised  all  her  estate  to  ing  in  his  hands  funds  belonging  to 

her  husband  in   trust,  to   enjoy  the  In-  non-resident  beneficiaries,  who  were 

come  during  his  life,  with  remainder  to  minors  without  a  guardian  and  neces- 

her  children.    The  will  also  contained  sitous,  instituted  proceedings    to  ob- 

a  provision    that   the   husband   might  tain  the  authority  of  the  court  to  pay 

incumber  the  estate  by   way  of  mort-  the  income  of  the  share  of  such  chil- 

gage,  deed   of  trust  or  otherwise,  and  dren  to  their  father  for  their  support, 

renew  the  same,    for    the    purpose  of  and  upon  final  settlement  to  pay  over 

raising  money  **to  pay  off  any  and  all  the  corpus  to  a  duly -qualified  guardian. 
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* 

b.  By  Married  Woman. — Where  a  married  woman  is  a 
donee,  she  may  execute  the  power  without  the  concurrence  of 
her  husband.* 

Under  the  New  York  statute  a  general  and  beneficial  power 
may  be  given  to  a  married  woman  to  dispose,  without  the  con- 
currence of  her  husband,  and  during  the  marriage,  of  land  con> 
veyed  or  devised  to  her  in  fee,  and  of  any  estate  less  than  a  fee 

It  was  held  that    he  did  not  thereby  terest.    4  Cruise  Dig.  *I42,  *i43.    See 

forfeit  the  right  given  him  bj  the  will,  also  *I44. 

to  make  a  sale  of  the  testator's  real  Perry  states  the  rule  thus :  Where  her 

estate  without  the  intervention  of  the  own  interests  or  those  of  her  husband 

court.    Rose    v,  Thornley     (S.   Car.  are.concemed,  **she  possesses. the  same 

1890),  13  S.  £.  Rep.  II.  legal  capacity  as  if  she  were  ^stii Juris. 

Where   the     power     is     given     to  Thus,  she  may  execute  any  kind  of 

^^heirs,"  without  vesting  any  power  in  power,  whether  simply  collateral,  a^- 

the  ancestor,  the  heirs  K>r  the  time  be-  pendant  or  in  gross ;  and  jt  is  imma- 

ing  can  execute,    i  Chance  on  Powers  terial  whether  it  is  given  to  her  while 

689.  sole  or  married."     i  Perry  on  Trusts, 

1.  4  Kent's  Comm.  '325,  note  (a),  and  (  48.    See  also   f  396 ;  Armstrong  v, 

the   reference    to  Sugden   on    Powers  Kerns,  61  Md.  364. 

therein.    Chancellor  ICent  says  that  he  '*In  equity,  the  absolute  interest  in 

has  examined  the  leading  authorities  the  trust  fund  is  vested  in  the  cestui 

cited  by  Mr.  Sudgen,  and  that  they  bear  que  trusty  the  trustee  is  a  mere  instru- 

out  the  doctrine  of  the  text.    4  Greenl.  ment,  and  any  power  or  authority  in 

Cruise  Dig.  ^139;  2  Washb.  Real  Prop,  the  trustee  must  have  the  .character  of 

♦316,  *3i7;  Cranston  v.  Crane, 97  Mass.  a  power  simply  collateral.    Therefore, 

459;  Thompson  t/.  Lyon,  30  Mo.   155;  there    is   nothing,   as    respects    legal 

Claflin   X'.   Van  Wagoner,  32  Mo.  353;  capacity,  to  prevent  a  married  woman 

Ladd    V,  Ladd,  8   How.  (U.    S.)  37;  from    administering    a    discretionary 

Rush  7'.  Lewis,  21  Pa.  St.  72;  Thomp-  trust."     1     Perry     on    Trusts,    §    49; 

son  V,  Murray,  3  Hill  Eq.  (S.  Car.)  304;  Smith  v.  Smith,  3i   Beav.  385;  King- 

Nevin  v,  Gillespie,  56  Mo.  320;  Doe  v.  ham  v,  Lee,  15  Sim.  401;  Drummond 

Eyre,  3  C.  B.  557;  16  L.  J.,  C.  P.  64.  Tracy,  i  Johns.  (N.  Y.)  608;  People  v. 

And  she  may  appoint  to  her  husband.  Webster,  10  Wend.  (N.  Y.)  554. 

Bradish  V.  Gibbs,  3  Johns.  Ch.  (N.  Y.)  In  a  grant  or  lease  to  a  married 

523;  j2   Sugden   Pow.   (ed.   1856)    24;  w^oman,  whether  the  separate  use  is 

Myers   v,   McBride,  13  Rich.  (S.  Car.)  limited  by  the  deed,  or  raised  by  the 

17S;  Wood  V,  Wood,  10  L.  R.,  Ea.  220;  statute,  a  power  to  appoint  independ- 

39  L.  J.,  Ch.  790;  and  may  also  take  by  ently  of  her  husband  may  be  conferred, 

appointment    from     her    husband.     4  Armstrong  r.  Kerns,  6x  Ind.  364. 

Cruise  Dig.  *I46;  2  Washb.  Real  Prop.  Although    a   trust    for    a    married 

♦320.  woman  may  have  been  created  before 

The  power  may  be  executed  by  the  the  passage  of  the  Georgia  act  of  1866, 

w^ife  though  she  is  still  an  infant.    Iv  yet  after  its  enactment  she  could  sell 

r^  Cardross,  7  L.  R.,  Ch.  Div.  728;  38  and   convey   the  trust   property,   and 

L.  T.,  N.  S  778.  the   trust    became    executed.      Thus, 

And  an  infant  wife  may  appoint  in  where  a  deed  was  made  to  a  husband 

favor  of  her  husband.    In  re  D'Angi-  in  1863,  as  trustee  for  his  wife  to  se- 

ban,  Andrews  v.  Andrews,  15  L,  R.,  cure  the  property  for  her  use  against 

Ch.  Div.  338;  49  L.  J.,  Ch.  Div.  756;  his    contracts    and     liabilities,     with 

43   L.  T.,  N.  S.  13^;  38  W.  R.  930;  power  in  him  to  sell  and  convey  with 

oJjJ'riw I /i^  49  L.  Jm  Ch.  Div.  182;  41  L.  her  written  consent,  and  with  power 

T.,  X.  S.  645 ;  38  W.  R.  311.  in  her  "to  convey  said  land  to  whom- 

Cruise  lays  down    the  rule  as  fol-  soever  she  may  deem  proper  by  deed 

lows :  A  married  woman  may  without  or  testament,"  a  deed  from   her  is  a 

her  husband  execute  a  naked  author-  substantial  compliance  with  the  power, 

ity ;  another  rule  is  the   same  where  Banks  t'.  Sloat,  69  Ga.  330. 

both  an  interest  and  an  authority  pass  If    the     instrument    creating    the 

to  the  w^ife,  if  the  authority  be  collat-  power  provides  that  it  may  be  exc 

eral  to,  and  does  not  flow  from  the  in-  cuted  notwithstanding    coverture,    it 
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in  the  lands  to  which  the  power  relates.^  She  may  execute  a 
power  during  her  marriage  by  grant  or  devise  without  the  con- 
currence of  her  husband,  unless,  by  its  terms,  the  execution 
during  marriage  is  expressly  or  impliedly  piohibited  ;  but  she 
canno.t  execute  it  during  infancy.*  The  instrument  by  which  she 
executes  it  must  be  acknowledged  in  the  same  manner  as  a  con- 
veyance by  a  married  woman."  And  when  a  married  woman, 
entitled  to  an  estate  in  fee,  is  authorized  by  a  power  to  dispose 
of  such  estate  during  her  marriage,  she  may,  by  virtue  of  the 
power,  create  any  estate  which  she  might  create  if  unmarried.* 

c.  By  Executor. — Where  a  testator  directs  his  lands  to  be 
sold,  without  designating  the  person  to  sell,  the  executor  takes 
the  power  by  implication.*     It   is  not   necessary   that   the   fee 

may  be  exercised  by  the  donee  while  husband/'  her  disposition   in  conjunc- 

discovert.    Doe  v.   Bird,  a   N.   &  M.  tion  with  her  husband  is  void.     Marvin 

679;  Bradish  v.  Gibbs,  3  Johns.  Ch.  v.  Smith,  56  Barb.  (N.  Y.)  600.    See 

(N.  Y.)  525.  same  case  on  appeal,  46  N.  Y.  571. 

1.  4  New  York  Rev.  Stat.,  ^6  80,  87  As    to  necessity    that    the  married 

(Bank's    ed.),    pp.  2446-7;  (1S82)  pp.  woman    be  of   age,  see  Van   Wert   v. 

2189-90;    Salmon    v.    Stuvvesant,    16  Benedict,  i  Bradt.  (N.  Y.)  114. 

Wend.   (N.   Y.)   321;  Jackson  v.   Ed-  8.  4  New  York  Rev.    Sut.,    §  117, 

wards,  7  Paige  (N.  Y.)  386;  on  appeal,  (Banks' ed.),  p.  2449;   (1S82)  p.   2192; 

22  Wend.  (N.  Y.)  49S;  Strong  v.  Wilkin,  Van  Boskerck  v.  Herrick,  65  Barb.  (N. 

iBarb.Ch.  (N.Y.)  9;  Frazer©. Western,  Y.)  258;    Firemen's  Ins.  Co.  9.  Bay,  4 

I  Barb.  Ch.  (N.  Y.)  240;  Wright  v. Tall-  Barb.  (N.  Y.)  412. 

madge,  15  N.  Y.  313;  Bailey  v.  Bailey,  4.  4  New  Tork    Rev.    Stat.,  (    130 

28  Hun   (N.  Y.)  6x0.                             *  (Banks'  ed.),  p.  2451;  (1882)  p.  219^. 

See  Cutting  v.  Cutting,  20  Hun  (N.  And  appointment  in  favor  of  a  bus- 

Y.)  360;  86  N.  Y.  522.  band    held    void   under   this     section. 

The  above  sections  do  not  apply  to  Dempsey  v,  Tylec,  3   Duer  (N,  Y.) 

personal  property.  Wadhams  v.  Amer-  73. 

lean  H.  M.  Soc.,  12  N.  Y.  415.  5.  x  Sugden   Powers   194   (*I34);  3 

S.  4  New  York  Rev.  Stat.,  §(  iio-ix,  Redfield  Wills  138;     Blatch  v.  Wilder, 

1.17  (Banks' ed.),  p. 2449;  (i^^)  p.  2x92;  i  Atk.  420;  Curtis  v,  Fulbrook,  8  Hare 

Strong  v.  Wilkin,  i  Barb.  Ch.  (N.  Y.)  278;  Robinson  v.    Lowater,   5    De  G. 

9;  Frazer  v.  Western,  x   Barb.  Ch.  (N.  M.  &    G.  272;  affirming  17  Beav.  592; 

Y.)  240;  American  H.  M.  Soc.  v.  Wad-  Wrigley  v.  Sykes,  2x  Beav.  337;  Sabine 

hams,  10  Barb.  (N.  Y.)  597  (This  case  v.  Heape.  27  Beav.  ^53;  Bond  v.  Zeigler, 

was  reversed  on  appeal,  but  the  point  i  Ga.  324;  4^  Am.  Dec.  656;  Rankin  o. 

involving  the  construction  of  this  sec-  Rankin,  36  111.  293;  87  Am.    Dec  205; 

tion    was  not  affected.     Wadhams   v.  Davis  r.  Hoover,  112  Ind.  423:  Davone 

American    H.  M.  Soc.,  12  N.  Y.  415);  v.  Fanning,  2  Johnn.  Ch.  (N.  Y.)   254; 

Leavitt  v.  Pell,  27  Barb.  (N.  Y.)  322;  Dorland  v.  Dorland.  2  Barb.   (N.  Y.) 

on  appeal,   25    N.    Y.  478;   Wright  v.  63;  Boeert  v.  Hertcll,  4    Hill  (N.   Y.) 

Tallmadge,  15N.  Y.  307.  492;  Meakings  v.  Cromwell.  2    SandC 

Neither  of  the  above  sections  author-  (N.  Y.)  ^X2;  5    N.   Y.  136;  OiUcer  v. 

izes  the  giving  to  a  married'  woman  of  Board  o^  Home  Missions,  47  Hun   (N. 

a  beneficial  power  to  dispose  of  an  estate  Y.)  352;  Coogan  v.   Ockershausen,  55 

or   interest  in   lands  VASifcme  cox^ert^  N.  Y.  Super.  Ct.  286;  Young  v.  Twigg, 

which  interest  does  not  belong   to  her,  27  Md.  620;  Mandlebaum  r.  McDoneU, 

and  which  upon  the   happening  of  the  20  Mich.  78;  18  Am.  Rep.  61 ;  Clark  v, 

contingency   or  event    provided  for  Is  Homthal,  ^7   Miss.  434;  Chambers  v, 

limited  to  some  other  person.    Jackson  Tulare,  9  N.  J.   Ek|.    X46;  Belcher  v, 

V.  Edwards,  7  Paige  (N.  Y.)   400.    See  Belcher,  38  N.  J.  Eq.  126;  Vaughan  v. 

22  Wend.  (N.  Y.)  498.  Farmer,  90  N.  Car.  607;  Silverthom  ». 

Where   the  instrument  creating  the  McKinster,  12  Pa.  St.  67;  Morriss  1^ 

power  provides  that  the  wife   may  ap-  Morriss;  33  Gratt.  (Va.)  51. 

point  "separate  and    apart    from  her  Compare  Geroe  v.  Winter,  5  N.  J, 
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Eq.  655;  In  re  Fox's   Will,   5a    N.   Y.  on  Trusts  (8th  ed.)  212,213.    ^n  further 

530;  II  Am.  Rep.  751.  illustration  of  the  rule   the  author  says: 

Where  the  language  was  **8hall  be  'Thus  a  trust  to  sell,  even    on  contin- 

sold  at  the  discretion  of  my  executors,"  gency,  conveys    a    fee    simple,   as  in- 

the  power  of  sale  was  held  to  be  given  dispensable    to  the   execution    of   the 

to     the     executors     by     implication,  trust,  and  the  construction   is  the  same 

Chambers  v,  Tulane,  9  N.  ].  Eq.  146;  in  a  sale  implied,  as  where  the  devise  is 

Wood  V.  Hammond,  16  R.  I.  98.  upon  a  trust  out  of  the  rents  and  profits 

Chance  says  this  is  certainly  true  of  an  estate  to   discharge  certain  lega- 

where  the  proceeds  are  to  be  applied  cies  made  payable  at  a  day  inconsistent 

to  pay  debts  or  legacies   (i   Chance  with  the  application  of  theannual  profits 

Pow.  174) ;  and  it  is  so  held  in  Clark  v,  only.*     i  Lewin  on  Trusts  (8th  ed.)  213. 

Hornthal,  47  Miss.  434 ;  and  in  Wood  Another  illustration  is   given  in  these 

V,  Hammond,  16  R.  1.  98.    But  it  is  not  words:  'If  a   testator    simply    appoints 

entirely  clear  where  the  moneys  are  his  executor  and   trustee,  it  seems  the 

to  be  applied  to  neither  of  these  pur-  latter  word  is  not  so  exclusively  applied 

poses.     I  Chance  Pow.  183.     And  see  to  real  estate  as  to  carry  by  implication 

Bentham  v.  Wiltishire,  4  Madd.  14.  a  devise  of  the   testators   freehold ;  but 

Compare  Pitt  v.  Pelham,  i  Cha.  Ca.  if  the  testator  directs  certain  acts  to  be 
176;  Cook  V.  Fountain,  3  Swanst.  592;  done  by  the  trustee  or  by  the  executor, 
Drayton  v,  Drayton,  2  Desaus.  ( S.  which  belong  to  the  owner  of  the  free- 
Car.)  557.  hold,  or  which  require   that  the  trustee 

This  is  in  accordance  with  the  rule  or  executor  should  have  dominion  over 

laid  down  by  the  courts  of  South  Car-  the  real  estate,  such  a  devise  will  be  im- 

olina,     Drayton  v,  Drayton,  2  Desaus.  plied.'     i  Lewin  on  Trusts  (8  ed.)  214. 

(S.  Car.)  557.  ...    A   power  in    the   executor  to 

Under  the  American  system  of  ad-  sell  lands  of  the  testator,  where  a  power 

ministering  the  property  of  decedents,  of  sale  is  not  expressly  given,  will  arise 

n6  power  of  sale  in  the  executor  can  by  implication  under  simitar   circum- 

be  implied  from  the  mere  charge  ot  stances,  the  only    distinction   between 

debts  upon    lands   descended    or   de-  the  implication  of  an  estate  and  that  of 

vised.     In  re  Fox's  Will,  52  N.  Y.  530;  a  power  being  that  where  the  purposes 

II  Am.  Rep.  751.  of  a  trust  can  be  fully  accomplished  by 

Compare  Clark  v,  Hornthal,  47  Miss,  a  sale  without  an    actual    estate,    the 

434.  executor  will  take  a  power  to  sell  in- 

In  Lindley  v,  O'Reilly,  50  N.  J.  L.  stead  of  an  estate."  See,  in  this  con- 
636;  7  Am.  'St.  Rep.  802,  the  court  of  nection,  Greenland  v,  Waddell,  116  N, 
errors  and  appeals  thus  states  the  law  Y.  234;  15  Am.  St.  Rep.  400. 
on  the  subject:  **The  instances  are  Where  land  was  devised  to  one  as 
numerous  in  which  coHrts  of  law,  as  trustee,  who  was  also  appointed  execu- 
well  as  courts  of  equity,  in  the  construe-  tor,  a  deed  by  him  as  executor  passed 
tion  of  wills,  have  implied  an  estate  or  no  title.  Schley  v.  Brown,  70  Ga.  64. 
power  of  sale  in  an  executor  or  trustee  The  general  rule  obtaining  in  North 
from  the  nature,  character  and  extent  Carolina  that  executors  have  no  power 
of  the  trusts  or  duties  imposed  on  him.  to  sell  lands  directed  to  be  sold  for  di- 
Mr.  Lewin  states  these  propositions  as  vision  among  devisees,  when  no  one  is 
rules  of  construction  adopted  by  the  designated  to  make  the  sale,  does  not 
courts:  i.  Whenever  a  trust  is  created,  apply  where  b^  a  proper  construction 
a  legal  estate  sufficient  for  the  execu-  of  the  will  the  mtent  of  the  testator  to 
tion  of  a  trust  will,  if  possible,  be  im-  vest  such  power  in  the  executors  ap- 
plied ;  2.  The  legal  estate  limited  to  the  pears  by  Implication  or  otherwise, 
trustee  will  not  be  carried  further  than  Foster  v.  Craige,  2  Dev.  &  B.  Eq.  (N. 
the  complete  execution  of  the  trust  re-  Car.)  209;  Hester  v,  Hester,  2  Ired.  Eo. 
quires.  And.  in  exposition  of  the  first  (N.  Car.)  330;  McDowell  v.  White,  (& 
rule,  he  adds  that  the  court  has,  in  some  N.  Car.  65;  Vaughan  v.  Farmer,  90  N. 
Instances,  supplied  the  estate  in  toto^  as  Car.  607. 

where  a  testator  devised  to  a  feme  So,  where  a  testator  gives  all  of  his 
covert  the  issues  and  profits  of  certain  property  of  every  description,  to  his 
lands  to  be  paid  by  his  executors,  it  wife  for  life,  and  at  her  death,  to  be 
was  held  that  the  land  itself  was  de-  sold  and  divided  among  his  children, 
vised  to  the  executors  in  trust,  to  re-  the  will,  by  necessary  implication,  con- 
ceive the  rents  and  profits  and  apply  fers  the  power  of  saie  on  the  executor, 
them  to  the  use  of  the  wife   (i  Lewin  and   a   sale,  by  an    administrator  with 
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the  will  annexed,  of  the  realty,  made  little  delay  as  cannot  be  avoided.  And 
after  the  death  of  the  life  tenant,  passes  this  will  shall  be  held  a  sufficient  power 
a  good  title.  Council  v.  Averett,  95  and  authority  to  my  executor  to  make 
N.  Car.  131.  such  sale  of  my  real  estate;  and  he 
In  a  recent  case  in  Illinois  the  testa-  shall  not  be  required  to  procure  any 
tor  appointed  his  son  executor,  and,  order  of  court  prior  to  the  making  of 
after  certain  devises,  provided  that  all  such  sale,  nor  procure  the  approval  of 
the  rest  of  his  estate  should  be  invested  any  court  of  any  sale  made  under  and 
from  time  to  time  in  safe  securities,  and  in  pursuance  of  the  provisions  of  this 
that  the  income  should  be  paid  to  his  will."  The  proceeds  of  the  sale  were 
son  for  life,  and  in  event  of  his  death  to  to  be  distributed  to  two  legatees.  It 
his  wife;  after  the  death  of  both,  the  was  held  by  a  majority  of  tiie  court 
estate  was  to  be  divided  equally  among  that  when  the  executor  exercised  the 
the  son*s  children.  He  further  provided  power  by  selling  the  land  at  private 
that  his  executor  should  "have  full  sale  for  apparently  its  full  value,  after 
power  to  convey  and  release  all  prop-  giving  public  notice,  the  district  court 
erty  conveyed  to  him  In  trust  by  this  had  no  authority  to  set  aside  the  sale, 
will."  It  was  held  that  the  executor'  But  from  this  view  Rothrook,  J. .dissent- 
had  express  power  under  the  will  to  ed.  In  re  Bagger's  Estate,  78  Iowa 
convey  the    real  estate,  and    the  .pur-  171. 

chaser  was  under  no  oblisaUon   to  see  It  has  been  held  that,  where  the  will 

to    the  application    of   the    purchase-  directed  land  to  be  sold  and  its  proceeds 

money,    bates    v.  Woodruff;    123  111.  divided  among  certain   persons  named, 

335.  this  was  a  bequest  of  money,  distribu- 

So,   in    lowa^    where    certain   lands  table  by  the  executors,  and  that  tfaev 

were  devised  to  "my  executors  in   said  took  by    implication  a    power   to  sell, 

will  named,  in  trust,"   with   power    to  Rankin  v.  Rankin,  36  111.  293;  87  Am. 

sell    and    convey  the    land,  "whenever  Dec.  205. 

they  shall  think  it  advisable  to  do  so,"  But  where  the  estate  was  bequeathed 

the    testator's   intention  to  vest    in  the  to  the  executrix,  to  be   sold   after  her 

persons  named  as  executors  the  power  death,  and  the  will  was  silent  as  to  who 

of  sale  is  clearly  expressed,  and  a  sale  was  to  make    the    sale,  the  executrix 

will  not  be  ordered  until    the    persons  cannot  sell,  nor    can  she    transmit  the 

named  renounce  the  trust.    In  re  Van  power    to    her    executor.       Waller  v. 

Brock lin's  Estate,  74  Iowa  412.  Logan,  5    B.    Mon.    (Ky.)    515.    And 

Where  an  express  power   of  sale  is  where  the  testator   gave   his  estate  to 

given,  an  order  of  the  probate  court  is  his  three  children,  to  be  divided  or  sold 

not  necessary.     Woolworth    v.  Root,  as  two  out    of   the   three  could  agree, 

40  Fed.  Rep.  723.     But  under  the  code  and  appointed  the  husbands  of  two  of 

oi  Oregon    (Hiirs    Code,    Oregon^    J  them  executory  the  latter  had  no  power 

1x55),  the  sale  must  be  reported  to  the  to  sell  or  divide   the  real  estate.     Geroe 

county  court,  and  confirmed.     North-  r.  Winter,  5  N.  J.  Eq.  655. 

rop  V.  Marquam,  16  Oregon  173.     An  Certain  property,  real  and  personal, 

advertisement  for  claims  is   not    neces-  was  devised   and   bequeathed  to  execu- 

sary.     Nor  is  an  accounting.     Wait  v,  tors  in  trust,    to  be  paid    over  to  the 

Cerqua  (Supreme  Ct.),  7    N.  Y.  Supp.  cestui  que  trust  when   it  should  have 

no;  Munson  v.  Cole,  98  Ind.  502.  accumulated  to  a  certain  sum.     In  this 

The  territorial  courts  of   Utah  hold  case,  the  executors  took  a  power  to  sell 

that  where  a  mere  naked  power  of  sale  the   realty.     Putnam  Free    School   v. 

is  given  by  will,  and  there  is  no  direc-  Fisher,  30  Me.  523. 

tion  as  to   notice,  a    sale   without    the  Where  the  will   directed    the  residue 

statutory   notice    is   invalid.      (Comp.  of  the  estate  to  be  divided  into  seven 

Laws    Utah^    1888,    §    4145)-      /*    ^^  equal  shares,  one  share   to  be  paid  to 

Walker's  Estate  (Utah,  1890),  23   Pac.  certain  trustees,  and  the  other  shares  to 

Rep.  930.  be  paid  to  six  children,   the  executors 

In  a  case  arising  under  the  /awacode  took  a  power  to  sell,  for  the  purpose 

($2396),  the  facts  were  as  follows:  A  tes-  of  making   the  division.     Winston  r. 

tatrix  directed  her  executor  "to  sell  my  Jones,  6  Ala.  550. 

real  estate  within  two  years,      .    .     .  Under  a  devise  by  a  testator  residing 

if   such    sale    can    be    made    without  in  Massachusetts  of  the  residue  of  his 

sacrifice,   and,    if   not,    then    as    soon  estate,  including  lands   in   Illinois,  to 

thereafter  -as  possible,   that  my  estate  trustees  and  executors,  to  be  kept  well 

may  be  settled  up  and  closed  with  as  and  securely  invested  until  the  death  of 
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the  life  annuitants,  the  trustees  and  ex-  limitation  regarding  the  wife's  right 

ecutors  are  not  authorized  to  sell  the  to  occupation  and   possession    during 

lands  situated  in  Illinois.    Hale  v.  Hale,  her  widowhood.     Livingood  v,   HeE- 

lis  III.  399.  ner  (Pa.  St.  1888),  13  Atl.  Rep.  187. 

Where  property  is  given  to  executors  Executors   to  whom   land  has  been 

in  trust,  to  be  equally  divided  among  devised  in  trust  for  certain   purposes^ 

testator's  children,  with  a  direction  to  with  authority  to  sell  and  re -in  vest  the 

pay  the  sons  their  shares,  and   to  hold  proceeds    upon    the   same    trusts,   the 

the  daughters'  shares,    and    pav  them  duties  of  which  extend  far  beyond  the 

the  income  thereof  in  half-yearly  pay-  period  of  administration,   have  power 

ments  for  life,  the  executors  have  pow-  to  make  the  sale  after  their  discharge 

er  to  sell  the  testator's  lands.     Belcher  as  executors,  and  their  assumption  of 

V.  Belcher,  38  N.  T.  Eq.  126.  title  as  trustees.     Scholl  v,  Olmstead, 

Executors  to  whom  a  power  is  given  &i  Ga.693;  Kepltnger  v,  Mac€ubbin,  58 

by  will  to  sell  lands,  but  who  have  re-  Md.  303;  Munson  v.  Cole,  98  Ind.  503. 

nounced    the    executorship,    have    yet  In  Cooper  v.  Homer,  63    Tex.  356, 

power  to    execute   a  valid  deed  of  the  '  the  will,  which  ^as  executed   in   io75, 

land.     Moody  v.  Fulmer,  3  Grant  Gas.  bequeathed  to  executors  named  therein, 

(Pa.)  17.  all  the  personal  estate,  in  trust  for  the 

A  testator  directed  that  his   real  es-  payment    of  the  debts  of  the  testator, 

tate  should  remain  under  the  control  of  and  provided  that  no  bond  should  be  re- 

his  wife  until  his  youngest  son  came  of  quired  of   them.      It  gave    to  certain 

age,   and   that  at  any    time  thereafter,  legatees    all  the  residue  of  the  estate, 

when  a  majority  of  the  heirs  should  so  real,  personal  and   mixed;  required  the 

direct,  the  land  should  be  sold,  and  the  filing  of  an  inventory  of  the  estate    by 

proceeds  Qivided  between  his  wife  and  the  executors;  and  provided  that  neither 

children.     His  wife  and  one  of  his  sons  the  probate  nor  any  other  court  should 

were  made  executors.    •  The  land  itself  have  any  jurisdiction    over  th^  estate, 

was  not  devised  to  any  one,  and  it  was  except  to  probate  and  register  the  will, 

not  stated  who  was  to  make  the  sale.  The  will,  after  providing  for  the  educa- 

The  power  of  sale,  subject  to  the  re-  tion  and  support  of  the  minor  heirs  out 

striction  named  in  the  will  was  held  to  of  the    personal    property,   gave  to  the 

vest    by  implication  in   the  executors,  executors  power,  in  terms,  *'to  take  pos- 

Potter  V.  Adriance,  44  N.  J.  Eq.  14.  session  of  all  of  said  estate  and  manage 

A  testator  devised  his  real  estate  to  and  control  and  dispose  of  the  same 
his  wife  for  life,  remainder  to  his  two  for  the  interest  and  benefit  of  the  lega- 
daughters  and  their  children.  The  tees,  under  this  will,  and  the  payment 
daughters  were  permitted,  during  the  of  debts  as  hereinbefore  specified." 
minority  of  their  children,  to  sell  the  Nrld,  that  the  existence  of  debts  authoiv 
realty  and  reinvest  the  proceeds.  The  ized  a  sale  of  the  real  estate  to  pay 
will  contained  a  clause  providing  that  them,  the  personal  property  being  in- 
the  executor  should  **see  that  this  pro-  sufficient  for  that  purpose,  and  the  pur- 
vision  of  the  will  was  faithfully  car-  chaser  of  land  from  the  executors  was 
ried  out."  //eid,  that  the  executor  not  bound  to  follow  the  money  paid  by 
was  the  proper  person  to  make  such  him  to  see  that  it  was  applied  to  the 
deed  and  a  conveyance  in  fee  by  the  payment  of  debts,  and  the  desire  ex- 
daughter  passed  only  her  life-estate,  pressed  that  in  no  event  should  the  es- 
Mcllvain  v.  Porter  (Ky.  1888),  7  S.  W.  tate  be  subjected  to  the  jurisdiction  of 
Rep.  308.  the  courts  in  its  administration,  required 

A  testator  bequeathed  to  his  wife  all  a  construction    of  its  provisions  which 

his  property,  for  her  sole  use,  support,  would  invest  the  executors  with   power 

and  possession  during  widowhood,  but  to   sell  land   to    pay  debts  when    such 

in  case  of  remarriage  only  what  the  sale  was  necessary,  and  when  a  resort 

law  would  allow.     Power    was   given  to  the  courts  would    result  in  ordering 

the  executor  to  sell,  on  the  request   of  such  sa^e. 

the  wife,  the  interest  on  the  proceeds  In  Munson  v.  Cole,  98  Ind.  503  the  tes- 
to  be  applied  to  her  support,  with  re-  tator  was  the  owner,  among  other  prop- 
mainder  over  after  her  death.  The  erty,  of  a  certain  town  lot.  He  devised 
executor  was  authorized  to  make  a  one-fourth  of  all  his  property  to  his 
deed  of  the  realty  the  same  as  the  tes-  widow,  one- fourth  to  his  daughter  E, 
^ior ''could  have  done  if  living."  The  and  one- half  to  the  children  of  a  de- 
executor  was  held  to  take  a  general  ceased  daughter,  subject  to  the  condi- 
power  to  convey,  subject  only  to  the  tions  contidned   in    the  fourth  clause, 
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should  be  in  the  executor  to  enable  him  to  sell  and  convey  the 
lands.  ^ 

d.  Concurrence  of  Donees.— Generally  speaking,  all   the 

parties  in  whom  the  power  is  vested  must  concur  in  the  execution, 
unless  it  is  expressly  stated  in  the  deed  creating  the  power  that 
a  part  may  execute  it,  or  unless  there  is  a  statutory  provision  to 
that  effect » 

which  was    as  follows:  I  hereby  con-  ^60;  Crittenden  v.  Fairchild,  41  N.  Y. 

stitute  and   appoint  my  son  in-law,  C,  280.     See  Quin   v.   Skinner,  49   Barb. 

executor  of  my  last  will  and  testament  (^f.  Y.)  128. 

and    trustee    to  manage  the  property  S.  i  Chance  Pow.  603,  604,  613,  622- 

above  devised  and  bequeathed,  inv^est-  626;    i    Sugden  Pow.  202    (*i43);    3 

ing  the  title  in  him  as  such  trustee,  em-  Redfield  on  Wills,   227,  229;  Marks  9. 

powering    him  and  enjoining  him,  to  Tarver,  59  Ala.  335 ;  Noel  xk  Haryey,  29 

continue,  carrjr  on  and  manage  my  bus-  Miss.   72;    Boston   Franklinite    Co.  v. 

iness  in    merchandising   and  all  other ^  Condit,    19    N.  J.   £q.  394;  Hertell  9« 

business,  for  the  joint  interests  of  his  Van  Buren,  3   Edw.  Ch.  (N.  Y.)  30; 

children,  my  wife  and  daughter  E,  for  Wilder  v,  Ranney,  9c  N.  Y.  7;  Sheltoa 

and  during  the  term  of  five  years,  and  as  v.  Homer,  5  Met.  (Mass.)  462;  Deneale 

much  longer  as  shall  be  mutually  agreed  v,  Morgan,  5  Call  (Va.)  407. 

upon  by    my  said  legatees;  investing  Compare  First  Nat.  Bank  y.'  Mount 

my  said  executor  with  full  power  under  Tabor,  52  Vt.  87;  ^6  Am.  Rep.  734. 

the  will  to  sell  and  convey  all  my  real  A  power  in  a  will,  in  case  either    of 

estate,  or  any  part  thereof,  at  his   own  two  trustees  should   decline  to  act,  to 

discretion,  and  without  any  application  the  survivor  of  the  trustees,  to  appoint 

to  a  court  of   law.    ...     I    further  new  trustees,  authorizes  the   continu- 

authorize  my  said  executor  to  purchase  ing  or  active    trustee  to  appoint  new 

and  improve  such  real  estate  as  he  may  ones.    But  if  both  decline  to  act,  neither 

deem  necessary    or  expedient  for  the  can    exercise    the    power,     i     Sugden 

transaction  of  the  mutual  andjointbusi-  Pow.     201,   202    (*i42};     i    Perry   on 

ness  of  my  said  legatees."    Cf  qualified  Trusts,  ^  294. 

as  executor,  and  more  than  five  years  "The  number  of  parties  undertaking 

afterward,  while  the  settlement  of  the  to  execute  a  power  must  come  wifhin 

estate  was   still  pending,  he  purchased  the  exact  description  given  of  the  nam- 

of  the  widow  and  daughter  their  inter*  ber  of  those  who  are  to  execute  it 

ests  in  the  estate,  and  to  secure  the  pay-  Thus,  if  a  power  is    given    to    be    ex- 

ment  of  the  purchase- money  executed  ercised  by  a  certain  specified  number, 

to  them  a  mortgage    upon   all  of  said  or  when  they  are  reduced  to  a  certain 

real  estate.     Afterwards  he  subdivided  number,  it  cannot  be  exercised  by  a 

the  town  lot  above  mentioned,  and  sold  less  number,  and  is  gone  if  not  exer- 

the  parcels  to  various  persons.    There  ised     before  the  number  is   reduced 

was  no  agreement  that  he  should  act  as  below    the  numl>er  which    is     named 

trustee    for  a  longer  period  than  five  for  its  execution.**     i  Perry  on  Trusts, 

years.     In  a  suit  to  foreclose  the   mort-  (4th  ed.),  f  294. 

gage    against  these  purchasers,  it  was  It    is    doubtful     whether    separatr 

held  that  the    power  to  sell  real   estate  deeds  from  the  several  donees  of  th< 

was  conferred  upon  C  as  executor,  and  power   would    be    a   valid    executioo 

not  as  trustee,  and  that  he  had   power  thereof.    Chapin  t'.  First  Universalis! 

to  sell  after  five  years,  and  that  by  such  Soc,    8    Gray    (Mass.)    580;     Bostoi 

sale  the  title  of  *  the    devisees  was  di-  Franklinite  Co.  v,  Condit,  19  N.  }.  Eq 

▼etted,  and  the  mortgage  ceased  to  be  a  394. 

Hen  upon  the  land.  If  the  power  be  given  to  particulai 

1.  The  legal  estate  would  vest  In  the  persons  by  name,  it    must  be  exer- 

heirs  at  law  subject  to  \stt  divested  by  cised  jointly,    i   Perry   on  Trusts,  \ 

the  execution  of  the  power.  Greenough  294. 

V.  Welles,  10  Cush.  (Mass.)  571;  Down*  A  naked  power  must  be  executed  b/ 


5&; 


ing  v.  Marshall,  33  N*  Y.  36S;  Clark  V.  all  the  donees.  Wardwell  v.  Mc< 
Hornthal,  47  Miss.  ^34.  Or  in  the  devi-  Dowell,  31  111.  361;  Osgood  v.  Frank- 
see.    Braman  v.  Stiles,  a  Pick.  (Mass.)     tin,  a  Johns.  Ch.  (N.  Y.)  x ;  Peter  v^ 
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Beverlj,  lo  Pet.  (U.  S.)  53a.    See   i  cient,  and  that  her  co-executor  must 

How-  (U.  S.)  134.  join.    Steves  f.  Weaver,  49  Hun  (N. 

Where  a  testator  authorized  his  exec-  Y.)  267. 

utors  to  sell  real  estate  not  specificaHj  A  power  was  given  to  husband  and 

devised,  at  their  discretion,  the  author-  wife  jointly,  to  be   exercised  by  deed 

ity  is  a  naked  power  not  coupled   with  or  writing.    The  husband  drew  up  in- 

a  trust,  and  cannot  be  executed  by  a  structions  for  a  solicitor  to  prepare  a 

majority  of  the  executors.     Shelton  v,  deed,  the  wife  consenting  thereto;  but 

Homer,  5  Met.  (Mass.)  462.  *  such  consent  did  not  appear  on  the  pa- 

A     will    executed    in    Mississippi  per  containing  the  instructions,  nor  in 

contained  the    following    clause:     **!  any  other  writing.    The  husband  died 

do    further     confer     on     my     exec-  before  the  deed  was  prepared.    Held^ 

utors  full    power  to    sell    any    of  my  that  there  must  be  a  joint  execution 

estate,  real  or  personal,  for  the  pay-,  during  coverture,  and   that  there  was 

ment  of  my  debts,  should  they  think  it  no    valid     exercise     of     the     power, 

necessary.^*    There    were    three  exec-  Hawke  f.  Hawke,  26  W.  R.  93. 

.utors.    Two    of      them    sold    certain  Certain  premises  were  conveyed  to 

slaves  belonging  to  the   estate  to  the  three  trustees  "in  trust  for  the  use  of 

other.    Heldy  that    the    power  given  a  Sabbath   school,  to  sell  or  exchange 

being  a  joint  power,  the  sale  was  void,  said  land  and  improvements  whenever, 

Noelv.  Harvev,  29  Miss.  72.  in  the  judgment  of  said  trustees,  or  of 

It  was  held  in  ^/a^ama  under  a  will  their  successors,  another  location 
appointing  the  testator's  widow,  his  would  better  subserve  the  objects  and 
son  and  son-in-law  executors,  and  purposes  of  said  trusts."  It  was  held 
authorizing  them  to  sell  if  "found  that  this  was  a  special  power,  and 
necessarv  in  order  to  effect  an  equitable  could  not  be  exercised  by  two  of  the 
division,"  publicly  or  privately,  '*upon  trusfees,  at  all  events  without  the  con- 
such  terms  as  my  executrix  and  exec-  sent  of  the  third.  Morville  v.  Fowle, 
utors  may  deem  most  advantageous  to  144  Mass.  109. 

the  devisees  and  legatees  thereof,"  the  It    seems    to    make    no    difference 

conveyance    Xx^  be    "by  my  executrix  though  the  sale  was  made  for  a  valua- 

and  executors,  or  such  of  them  as  may  ble  consideration  and  at  an  adequate 

be  in  ofHce  as  such,"  that  the  power  to  price.  ^  Daily's  Appeal,  87  Pa.  St  487. 

sell  was  discretionary,  and  could  be  In  assumpsit  by  the  3<>j»(i  _/f</e  holder 

exercised  only  by  the  executors  jointly,  of  town  bonds,  to  recover  the  interest 

Robinson  v,  Allison,  74  Ala.  254.  specified  in  coupons  thereof,  of  which 

A  direction  to  convert  land  Into  the  plaintiff  was  also  the  bona  fide  hold- 
money  is  not  such  an  equitable  conver-  er,  it  appeared  that  the  bonds  were 
sion  as  to  authorize  two  executors  out  issued  under  authority  of  an  act  passed 
of  three  to  sell.  The  statute  of  Wis-  to  enable  the  defendant,  among  other 
consin  relating  to  the  construction  of  towns,  to  subscribe  for  railroad  stock 
laws  (4  497I1  subd.  3),  which  provides  in  aid  of  the  construction  of  a  railroad, 
that  words  purporting  to  give  a  joint  and  to  issue  bonds  for  that  purpose, 
authority  to  three  or  more  confer  the  The  act  provided  that  "the  assent  in 
power  on  a  majority,  unless  otherwise  writing  thereto  of  a  majority  of  the  tax- 
provided,  is  nottipplicable.  ^f  2102  and  payers,"  signed  and  acknowledged 
2137  expressly  provide  that  a  power  before  a  justice  of  the  peace  by  "each 
relating  to  lands  must  be  executed  by  person  so  assenting,"  should  first  be 
all  the  joint  donees.  Crowley  v,  had  upon  an  instrument  of  assent, 
Hicks,  72  Wis.  539.  naming  three  resident  citizens  and  tax- 

A  recent  case  in  A^^w  2*0r>(  holds  that  payers  to  be  commissioners  to  make 
it  is  immaterial  that  one  of  the  donees  such  subscription ;  that  when  such  in- 
has  the  right  to  order  the  sale  to  be  strument  had  been  so  signed  and 
made.  A  life  estate  in  land  was  de-  acknowledged,  such  commissioners 
vised  to  the  wife,  with  the  direction  should  "append  thereto  a  certificate 
that,  if  she  should  deem  the  income  by  them  subscribed  and  sworn  to," 
insufficient  for  her  support,  she  stating  that  such  assent  had  been 
could  designate  any  portion  of  the  signed  and  acknowledged,  as  required 
property  for  sale,  and  the  executors,  by  the  act,  and  should  cause  such  in- 
of  whom  she  was  one,  should  sell  it,  strument  and  certificate  to  be  recorded 
and  pay  the  proceeds  over  to  her  ab-  in  the  town  clerk*s  office ;  and  that 
solutely  as  her  own.  It  was  held  that  "such  certificate  so  executed  and  re- 
ft deed  by  the  wife  alone  was  not  suffi-  corded"  should  be  conclusive  evidence 
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Where  a  power  to  sell  land  is  conferred  by  ^he  will  upon  sev- 
eral  executors,  all  who  qualify  and  are  living  must  join  in  the 
execution.^ 

of  the  facts  stated,  and  by  the  act  au-  dridge  v,  Watkins,  3  Bibb  (Ky.)  350; 
thorlzed  to  be  stated  therein.  Defend-  Coleman  v,  Mc Kinney,  3  J.  }.  Marsh, 
ant  offered  to  prove  that  the  instrument  (Kj.)  346;  Ross  v.  Clore,  3  Dana 
of  assent  was  not  signed  by  a  majority  (Ky.)  x8^;  Wells  v.  Lewis,  4  Mete 
of  the  tax-payers,  that  but  two  of  the  (Ky.)  369;  Clinefelter  v,  Ayers,  16 
commissioners  signed  the  certificate,  111.  329;  Pahlman  v.  Smith,  23  lU. 
and  that  the  third  refused  to  sign  be-  395 ;  Ely  r.  Dix,  118  111.  477 ;  Rose- 
cause  such  instrument  had  not  been  boom  v,  Mosher,  2  Den.  ( N.  Y.)  61 ; 
signed  by  such  majority.  Held,  that  at  McDowell  t'.  Gray,  39  Pa.  St.  31 1; 
common  law,  as  well  as  under  the  Ver-  Clark  v,  Denton,  36  N.  }.  £q.  419; 
mont  statute,  the  certificate  of  the  two  Jennings  v,  Teague,  14  S.  Car.  329; 
commissioners,  the  third  having  shared  compare  Moody  v,  Fulmer,  3  Grant's 
in  their  deliberations  but  refused  to  con-  Cas.  (Pa.)i7;  Nelson  v.  Carrington, 
cur  in  their  decision,  was  a  valid  cer-  4  Munf.  ( Va.)  333. 
tificate  in  compliance  with  the  act,  and  If  one  of  several  executors  refOscs 
conclusive  evidence  of  the  facts  therein  to  join,  the  others  cannot  seU,  except 
stated ;  and  that  the  evidence  offered  the  statute  so  provides,  or  there  is  an 
by  defendant  was  therefore  inadmissi-  express  or  implied  power  to  that  effect 
ble.  First  Nat.  Bank  v.  Mount  Tabor,  in  the  will  itself,  i  Sugden,  Pow.  303 
53  Vt.  87;  36  Am.  Rep.  734.  Compare,  (*I43) ;  Wright  v.  Dunn,  73  Tex.  393, 
Danville  v.  Montpelier  etc.  R^  Co.,  Compare  i  Chance  Pow.  613,  633, 
43  Vt,  144.  626. 

Where  a  power  is  given  to  certain  It  has  been  held  that  it  makes  no 

persons,  "partners  under  the  style  of  difference  whether  the  power  is  dis- 

A  and  B,"  havine  no  connection  with  cretlonary  or  mandatory.     Ely  r.  Dix, 

the  ordinary  business  of  the   firm,  and  118  111.  477.    And  see  Smith  v.  Winn, 

one  partner  in  the  name  of  the   firm  37  S.  Car.  591.     It  is  also   immaterial 

attempts  to  execute  the  power,  such  whether    the    trustees    take  as  joint 

execution  is  invalid.    The  power  was  tenants  or  as  tenants  in  common.    In 

conferred  on  the  members  of  the  firm  rt  Bailey,  15  R.  I.  60. 

individually.      Cummings    v.   Parish^  Whether,  In  case  the  executors  re« 

39  Miss.  413.  fuse  to  qualify,  they  retain  the  power, 

It  was  neld  iki  Maine,  in  a  similar  is  a  question   not  fully  settled.    Mr. 

case,  that  the  execution  by  one  mem-  Chance  answers  it  in  the  affirmative, 

ber  of  the  firm  or  both,  as  'individuals,  i  Chance  Pow.  614, 638.    See  3  WashK 

was  valid.    Purinton  v.  Security  L.  etc.  Real  Prop.  (4th  ed.)  633,  §  33. 

Ins.  Co.,  73  Me.  33.  A  sale  by  two  out  of  three  executors. 

And  in  Illinois  where  the  power  to  which  was'ratified   by  the  third,  has 

sell  was  given  to  **0  and  },  Uieir  sur-  been  held  good.    Silverthom  v.  Mc- 

Tivor  and  successors  in  business,**  they  Kinster,  13  Pa.  St.  67.    See  also  Niles 

constituting  a  partnership,  the  power  v.  Stevens,  4  Den.  (N.Y.)  399. 

was  held  to  be  vested  in  the  firm,  and  But  if  made  by  one  wiUiout  the  con- 

upon  their  taking  in   a  new  partner,  sent  of  the  other,  it  is  void.    Deneale 

the  power  was  well  executed  by  the  v.  Morgan,  5  Call  (Va.)  407.     Contra, 

new  firm.     Robbins   7^  Butler,  34  111.  Nelson  v.  Carrington.  4  Munf.  (Va.) 

387.  333-                      • 

1.  Osgood  v.  Franklin,  3  Johns.  Ch.  In  Noel  v,  Harvey,  39  Miss.  73,  it  is 

(N.  Y.)  I ;  on  appeal,  14  Johns.  (N.  Y.)  held  that  a  sale  by  two  of  three  exec- 
563 ;  Davoue  v.  Fanning,  3  Johns.  Ch.  utors  is  void ;  though,  in  that  case, 
(N.  Y.)  354;  Bergor  v.  Duff,  4  Johns,  there  was  an  additional  reason  for  the 
Ch.  (N.  Y.)  368;  Niles  v.  Stevens,  4  invalidity  of  the  sale,  viz:  that  the 
Den.  (N.  Y.)  399;  Peter  v.  Beverly,  10  executors  selling  were  also  the  pur- 
Pet.  (U.  S.)  533;  Warden  v,  Richards,  chasers. 

II  (iray  (Mass.)  377 ;  Gould  r.  Mather,  Where  the  power  is  to  two  "or  either 

104  Mass.  383;  McRae  v.   Farrow,  4  of  three,"    one    may    execute    alone. 

Hen.    &    M.    (Va.)    444;  Deneale  v.  Taylor  v.  Dickinson,  ic  Iowa  483. 

Morgan,  5  Call   (Va.)  407;   Floyd  v.  The  statute  of  Af/rJlf^ji  in  this  re* 

Johnson,  3  Litt  (Ky.)    115;    Wool-  spect   is  simply  confirmatory  of  the 
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common  law.     Vernor  v.  Covill,  54  there  being  no  ground  to  suspect  him 

Mich.  281.  of  having  acted  contrary  to  his  honest 

Where  the  power  is  to  be  exercised  judgment,  the  sale  was  declared  valid, 
by  executors,  virtuie  officii^  an  execu-  Jennings  t>.  Teague,  14  S.  Car.  239. 
tion  by  the  one  who  qualifies  is  valid.  The  same  court  held  in  an  earlier  case, 
Smith  V,  Winn,  27  S.  Car.  591 ;  Wei-  where  the  testator  devised  a  portion  of 
mar  v.  Fath,  43  N.  J.  L.  i;  Denton  v,  his  estate  to  six  persons,  named  **my 
Clark,  36  N.J.  Eq.  534.  And  if  one  is  executors"  in  trust  to  sell,  etc.,  and  in- 
removed  from  office,  the  remaining  vest  from  the  proceeds  a  specified  an- 
executor  may  sell.  Weimar  v.  Fath,  nual  sum,  etc.,  for  the  benefit  of  his 
43  N.  J.  L.  I.  wife;  and  in  a  later  clause  said  six  per- 

Iti  Pennsylvania,  all  the  executors,  sons    were  appointed   executors,   and 

whose  renunciation  is   not  of  record,  all  the  six  survived  him,  but  only  three 

must  join  in  a  conveyance  of  real  estate;  qualified  as  executors,  that  these  three 

and  where  one  executor  qualified  and  had    full    authority    to    execute    the 

alone  conveyed  real  estate   belonging  power.     DeSaussure  v,  Lyons,  9  S. 

to  his  testator  the  subsequent  renunci-  Car.  492. 

ation  by  the  other  executor  did  not  The  Supreme  Court  of  Michigan  de- 
validate  the  deed.  Neel  v.  Beach,  92  dined  to  adhere  to  the  rule  in  a  recent 
Pa.  St.  221.  See  also  Heron  t\  Hoffner,  case  growing  out  of  the  following  rather 
3  Rawle  (Pa.)  396.  peculiar  state  of  facts:     A  testator  pro- 

In    Massachusetts,    a    testator     ap-  vided  that  his  minor  son  should  receive 

pointed  two  nf  his  brothers  executors  $3i00o  when  he  should  become  of  age, 

of  his  will,  and  did  "fully  authorize  and$i«ooo  annually  thereafter  until  he 

them  to  take  upon  themselves  the  trust  should  attain  the  age  of  twenty >five.  At 

hereby  created,  and  to  do  and  execute  that  time  he  was  to  receive  $10,000 

whatever  is  herein  ordered  or  author-  more  if  in  the  opinion  of  the  executors 

ized  to  be  done ;  and,  if  necessary  for  he  had  used  in  a  judicious   and   frugal 

the  execution  thereof,  to  sell  at  public  manner   the    amounts    previously    re- 

or  private  sale  any  part  or  all  my  real  ceived.     At   the  age  of  thirty -five  he 

estate,  and  make,  execute,  and   deliver  was  under  the  same   conditions,  and  if 

deeds  to  convey  the  same.''     One  of  the  executors  thought  best,  to  receive 

the  brothers   declined  the  trust,  and  the  balance  of  the  residue  of  the  estate 

the  other  undertook  the  duties  of  exec-  not    otherwise  disposed    of  under  the 

utor.      It  was  held  that  he  had  power  will.     If  at  twenty-five,  or  if  after  the 

to  sell  the  estate,  if  necessary  for  the  receipt  of  the  $xo,ooo,  he  had  wasted 

payment  of  debts    and  legacies,  and  what  he  had  received,  and  if  in  the  opin- 

might  do  so  at  private  sale,  and  by  a  ion  of  the  executors  he  would  continue  to 

simple    warranty    deed.      Warden  v.  do  so,  in  that  case  he  was  to  receive  but 

Richards,  11  Gray  (Mass.)  277.  $1,000  annually,  and  the  residue  was  to 

In  a  case  arising  in  New  Tqrh,  lands  go  to  the  issue  of  the  son,  and  in  default 

were  devised  to  an  executor  and  exec-  of  such    issue,   to  the   testator's   legal 

utrix,  in  trust  to  sell  for  the  payment  heirs.     Five  persons  were  named  as  ex- 

of  debts,  and   for  the   division  of  the  ecutors,  but  one  of  whom  qualified.    He 

surplus  among  the  testator's  children,  acted  as  executor  for  fifteen  years,  when 

the  executor  refused   to   act,   and  the  he  died.     He  paid  the  son  nothing  after 

executrix  proved  the  will,  and  sold  and  the  latter  was  twenty-four  3'ear8  of  age; 

conveyed  a  portion  of  the   estate.     It  never    passed  on   the  son's  habits  or 

was  held,  that  her  conveyance  passed  conduct,  and  never  undertook  to  exer- 

a  valid  title.    Niles  v.  Stevens,  4  Den.  else  the  power  eiven  him  by  the  will  in 

(N.  Y.)  399.  this  regard.    The  son  married  and  died 

\n2L  South  Car^/iitftf  case,  power  was  without  issue,  leaving  his  entire  estate 

given  to  executors  by  a  will,  executed  to  his  wife.     It  was  held  that  the  power 

in  1861,  to  sell  real  and  personal  prop-  could  not  be  executed  by  the  sole  exec- 

erty    **so  soon  as  the  value  of  property  utor,  and   after  the  death  of   the  son 

shall    recover    from    the    depression  could  not  be  executed  by  anyone;   that 

caused  by  the  existing  war."    The  tes-  upon'  the  testator's  death  the  title  to  the 

tator  died  in  1863,  and  the  sole  quali-  realty  embraced   in  the  residue  vested 

fied  executor  made  sale  of  the   lands  in  the  son,   as  did   also  the  personalty, 

for    confederate    money    in   October,  subject  to  the  debts  and  legacies;  and 

1863.    The  court  held,  that  the  execu-  that   the    whole    passed    to  the  son's 

tor  was  the  proper  judge  of  whether  widow  and  not  to  the  legal  heirs  of  the 

the  contingency  had  happened,  and,  testator.  Perrin  v.Lepper,72  Mich.454. 
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Power  to  several  to  consent  ceases  with  the  death  of  one.^ 
By  the  New  York  statute,  if  the  power  is  vested   in    several 
persons,  all  must  unite  in  its  execution ;  but  if,  previous  to  the 
execution,  one  or  more  shall  die,  the  power  may  be  executed  by 
the  survivor  or  survivors.* 

e.  .By  Survivor  of  Donees. — The  rule  of  law  is  that  powers 
do  not  in  themselves  survive,  unless  expressly  limited  to  the 
survivor.  In  the  case  of  executors  the  inclination  is  to  modify 
the  rule,  especially  if  there  is  more  than  one  survivor,  so  that 
the  plural  number  remains.' 

1.  I  Sugden  Pow.  *X47.    See  also  in-  Sugden  Pow.  205   (*i46) ;  Dentor  v. 

fra^  this   title,  Execution  of  Powers —  Clark,  36  N.  T.   Eq.   534;  Bradford  v. 

Consent  of  Third  Persons,  Monks,  132  Mass.  405 ;  Smith  v.  Winn, 

%,  New  Tork  Rev.  Stat.  ^  112  27  S.  Car.  591.  Unless  the  power  is  ex- 
(Banks'  ed.)»  p.  2449;  (1882)  p.  2192;  presslj  a  joint  one.  Davis  v.  Chris- 
Van  Boskerck  v.  Herrick,  65  Barb,  tian,  15  Gratt  (Va.)  11;  PhUadelphia 
(N.  Y.)  2^8:  House  v,  Raymond,  Trust  Co.  v.  Lippincott,  iq6  Pa.  St 
c  Thomp.^  k  C,  (N.  Y.)  248;  3  295.  See  BatteUe  v.  Parks,  a  Mich. 
Hun     (N.    Y.)    .  37;     Holtsinger     v.  531. 

National  Com  Ezcn.  Bank,  6  Abb.  Pr.,  In  Illinois  a  testator  gave  all  his  es- 

N.  S.  (N.  Y.)  296;  I    Sweeny  (N.  Y.)  Ute  to  his  widow  for  her  life,    and  di- 

69.  rected  that  at  her  death  it  be  disposed 

This  section  does  not  apply  to  a  case  of,  one- third  to  the  testator's  son,  one- 

where  the  consent  of  two  or  more  third  to  his  daughter.  A,  for  her  life,  the 

third  persons  is  requisite  to  a  valid  income  to  be  applied,  by  her  and  her  ■ 

execution  of  the  power.  (^122.)  Barber  husband,  to  her  support,    and  to  the 

v.  Cary,  II  N.  Y.  400.  support    and    education    of  her  four 

The  section  is  limited  and  con-  children,  and  at  her  death  her  portion 
trolled  by  section  55,  tit  4,  ch.  6  to  be  divided  among  her  said  chil- 
( Banks' ed.,  p.  2568);  Taylor  t/.  Morris,  dren  as  they  should,  respectively,  be- 
I  N.  Y.  341.  But  where  a  testator  come  of  age,  and  the  other  third  to  his 
appoints  two  executors  and  provides  daughter,  B,  for  her  life,  the  income  to 
that  his  real  estate  may  be  sold,  but  be  applied  in  the  same  manner  as 
one  executor  is  not  authorized  to  sell  with  the  other  daughter.  He  ap- 
without  the  consent  and  co-operation  pointed  C,  D  and  E  his  executors,  and 
of  the  other,  and  only  one  accepts  and  authorized  them  to  sell  such  portions 
qualifies,  he  cannot  sell  and  give  a  of  his  real  estate  as  they  might  think 
valid  title,  under  Code  Civil  Proc.  advantageous,  and  make  proper  con- 
New  York,  (  2642,  providing  that  when  veyances.  E  declined  to  accept  and 
power  to  sell  is  given  by  will  to  exec-  qualify.  C  and  D  qualified,  and  the 
ntors,  and  all  do  not  qualify,  a  deed  widow  and  D  died  without  any  sale  of 
from  those  who  do  shall  be  as  valid  as  real  estate  having  been  made.  Held^ 
if  all  had  joined ;  the  intent  of  the  will  that  C,  the  sole  surviving  executor, 
being  that  a  single  executor,  from  had  full  power  to  sell.  Ely  v,  Dix, 
whatever  cause  he  was  such,  should  118  111.  478. 

have    no    power    to    sell.     Hyatt    v.  The  Supreme  Court  of  Vermont  was 

Aguero  i  N.  Y.  Supp.  339.    See  In  re  called  upon  to  construe   a  deed  exe- 

Van  Wyck,  i  Barb.   Ch.  (N.  Y.)  565;  cuted  under  the  following  clause  of  a 

Ogden    V.  Smith,  2  Paige    (N.    Y.)  will:  **I  give  and  bequeath  to    my  be- 

195.  loved    wife    ...    all   my  personal 

S.  I  Chance  Pow.  645,  647,  649,  650 ;  property,    to  be  at  her  disposal,  and 

I   Sugden   Pow.  203   (*I43);  2  Bouv.  also  all  my  real  property,  the  use  of  it 

Inst  1927;  Gaines  v.  Fender,  82  Mo.  during    her    natural    life;    provided, 

497.  nevertheless,  if  the  personal   propertr 

It  seems  that  where  the  power  is  and  the  use  of  the  real,  be  not  sum- 
given  to  executors  as  such,  ratione  cient  for  her  and  the  support  of  my 
officii^  as  the  ofiice  survives  the  power  well -beloved  mother  during  their  nat* 
survives.      i    Chance     Pow.    606;    i  ural  lives,  in  such  case  I  order  my  ez- 
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Naked  powers  do  not  survive,  while  powers  coupled  with  an 
interest  do.* 

A  mere  direction  to  the  executors  to  sell,  there  being  no  devise 
of  an  interest,  and  no  trust  created,  is  but  a  naked  power  and  does 
not  survive.   But  if  anything  is  directed  to  be  done  in  which  other 

ecutors  to  seH  so  much  of  the  land  as  with  the  wilf  annexed  may  sell.  Shields 
maybe  necessary  for  their  support  v.  Smith,  8  Bush  (Ky.) 60 x. 
while  in  this  life,  and  after  both  are  By  virtue  ofthe /'euMJ^/raivfa  act  of 
deceased,  what  may  be  left  of  my  real  February  24,  1834  (P.  L.  73),  testa- 
property  I  give  and  bequeath  u>  the  mentary  powers  of  sale  of  real  estate 
American  Foreign  Missionary  So-  vested  in  two  or  more  executors  may  be 
ciety;"  and  the  wife  and  brother  of  the  exercised  by  a  surviving  executor,  un- 
testator  were  appointed  executors,  less  the  testator  shall  have  otherwise 
After  the  decease  of  her  co-executor  provided.  This  law  was  construed  in 
the  executrix  deeded  the  real  estate  to  the  following  case.  A  testator  gave  a 
the  plaintiff ;  the  consideration  being  power  of  sale  of  rea\  estate  to  his  three 
mainly  past  and  future  support.  The  executors,  whom  he  nominated  in  his 
court  held  that  the  deed  by  one  of  the  will.  He  further  directed  that  **if  any 
two  executors  was  void ;  and  that  such  of  my  executors  shall  die,  or  decline  the 
a  power  when  so  given  to  two  or  executorship,  it  shall  be  the  duty  of  the 
more,  does  not  survive,  and  cannot  be  acttne  executors  to  appoint  another  in 
executed  by  the  survivor,  in  his  own  the  place  of  the  executor  so  dying  or 
behalf,  or  interest ;  also  that  by  the  declining  .  .  .  with  the  same  rights 
devise  a  life  estate  in  the  farm  passed  to  and  powers  as  are  given  to  the  execu- 
the  widow,  and  the  reversion  to  the  tors  named  in  this  my  will."  Vacancies 
defendant,  subject  to  be  defeated,  in  ,  caused  by  the  death  of  two  of  said  exec- 
whole  or  in  part,  by  the  execution  of  tors  were  not  filled,  as  directed  by  the 
the  power,  on  the  happening  of  the  testator.  The  court  held  that  the 
contingency  named.  But  it  is  a  strict  direction  in  the  will  was  not  to  be  con- 
rather  than  a  directory  power ;  one  to  strued  as  such  a  provision  by  the  tes- 
be  executedx)nly  under  the  exact  cir-  tator  as  would  exclude  the  operation  of 
cumstances  and  manner  prescribed  in  the  above  act,  so  as  to  prevent  the  sole 
the  will;  that  the  testator-  conferred  *  surviving  executor  from  exercising  the 
more  than  a  mere  power  upon  the  ex-  power  of  sale  originally  vested  in  the 
ecutors ;  that  it  was  a  power  coupled  threeexecutors;  that  while  the  orphans' 
with  a  trust  or  that  implies  a  trust,  court  might,  under  the  act  of  April  10, 
Ferre  v.  American  Board,  53  Vt.  162.  1849,  §   2    (P.  L.  597),  appoint  a  trustee 

The   testator    in  a   JVew    Tork  case  or  trustees  in  place  of  those  who  d|ed, 

gave  his  property  to  trustees.     In  dis-  yet  it  was    not    necessary    that    such 

tiivct    clauses    he     directed    them    to  action  should  be  taken  in  order  that  the 

**stand  seised  ,  and  possessed    of    one-  power  of  sale  might  be  lawfully  exer- 

third  part  thereof,"  upon  trust  for  the  cised;    and    that     the     sole    surviving 

use  of  each  of  three    daughters   "dur-  executor,  in  execution  of  said  power  of 

ing  her  natural  life,"  and  if  she  "shall  sale,  could  convey  a  good  title.    Phila- 

be  single  and  unmarried  at  her  death,"  delphia  Trust  Co.  v.  Lippincott,  106  Pa. 

then,  **upon   such  trust  and  for   such  St.  2aj. 

purposes  as  she  shall  or  may  appoint  1.  Co.  Litt.   112b;   Robinson  v,  Alli- 

by  her  last  will."    The  daughters  died  son,  74  Ala.  254;  Gutman   v.  Buckler, 

without  issue,  two  unmarried   and  one  69  Md.  7;  Osgood  v.  Franklin,  2  Johns, 

a  widow.    The    widow    and    another  Ch.  (N.  Y.)  i;  on   appeal,   Franklin  v, 

daughter   each    left    a   will   giving  a  Osgood,  14  Johns.  (N.  Y.)  527;  Loring 

power  of  sale  to  their  respective  ex-  v.  Marsh,  2  Cliff.  (U.   S.)  311;  Robert- 

ecutors.     It  was  held  that  B,  the  sur-  son  ».  Gaines,  2   Humph.   (Tenn.)  367; 

viving    executor    of    said      daughter,  Parrott    v,   Edmondson,   64    Ga.   332; 

could      sell    and    convey     the     land.  Brassey  t^.  Chalmers,  16  Beav.  231. 

Onderdonk  r.  Ackerman,  6a  How.  Pr.  Powers  coupled  with  a  trust  survive, 

(N.  Y.)  318.  and  will  be  enforced  in  equity.  Stewart 

Under  the  Kentucky  statute   (Rev.  v.  Stokes,   33   Ala.    494;    Robinson  v, 

Stat.   Kentucky,    1867,  ch.  37,  4  9)    a  Allison,  74  Ala.  254;  Jones  v.  Breed 

•urviving'  executor    or    administrator  (Ky.  1890),  13  S.  W.  Rep.  366. 
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persons  are  interested,  or  if  others  have  a  right  to  call  on  the  ex* 
ecutors  to  execute  the  power,  such  power  survives,  even  though  it 
is  not  strictly  a  power  coupled  with  an  interest.^ 

The  general  principle  underlying  the  decisions  is  that  the 
power  must  be  executed  by  him  or  them  in  whom  the  confidence 
has  been  reposed.  If  the  confidence  is  reposed  in  several,  it 
would  seem  that  a  part  cannot  execute ;  if  in  a  particular  person, 
his  executor  or  administrator  cannot  execute.*  As  a  summing 
up  of  the  above  principles  we  have  the  following  rules  laid  down 
by  Sugden  :•  First,  A  power  given  to  two  or  more  by  their 
proper  names,  not  made  executors,  does  not  survive  without  ex- 
press words.* 

Second.  Where  a  power  is  given  to  three  or  more  generally,  as 
"  my  trustees,"  "  my  sons,"  etc.,  and  not  by  their  proper  names, 
the  authority  will  survive  so  long  as  more  than  one  remains.* 

1.  Peter  v.  Beverly,  lo    Pet.  (U.S.)  f.  Sutherland,  24  Miss.  395  ;  Farrar  v. 

^32;  X  How.  (U.S.)  134;  Hunt  r.  McCue,89  N.  Y.  139;  Cole  v.  Wade, 
Kousmaniere,   2    Mason    (U.  S.)  244;   .16  Yes.  27. 

on  appeal,  8  Wheat.  (U.  S.)  i;  Pat-  Where  the  language  used  is,  "^shall  be 
ton  v.  Crow,  26  Ala.  426;  Cline-  sold  at  the  discretion  of  mj  executors," 
felter  v.  Ayre8,i6  111.  329;  Doe  v.  Lan-  the  power  does  not  survive.  Cham- 
nts,  3  Ind.  441 ;  JameJon  v.  Smith,  4  bers  v,  Tuhine,  9  N.  J.  Eq.  146. 
Bibb  (Ky.)  307;  Jones  v.  Breed  (Kjr.  See  Proctor  v,  Scharpff,  80  Ala.  237; 
1S90),  13  S.  W.  Kep.  366;  Gray  v,  ^nd  compare  E\j  v,  Dix,  118  IlL  477; 
Lynch,  8  Gill  (Md.)  403;  Druid  Park  Davis  v.  Christian,  15  Gratt  (Va.)  n. 
Heights  Co.,  53  Mo.  46;  Baltelle  v.  In  New  Tork  it  has  been  held  that 
Parks,  2  Mich.  531;  Bartlett  v.  Suther-  where  a  pover  of  sale  is  given  to  exec- 
land,  24  Miss.  395;  Dexter  v.  Sullivan,  utors,  if  in  their  judgment  it  is  for  the 
34N.  H.478;  Den  V.  Snowhill,  23  N.  advantage  of  the  estate,  the  judgment 
T.  L.447;  Lippincott  v  Lippincott,  19  of  the  surviving  partner  is  conclusive 
N.J.  Eq.  121;  Meakings  V.Cromwell,  2  so  far  as  the  title  of  the  purchaser  is 
Sandf.  (N.  Y.)  512;  Franklin  v.  Os-  concerned.  Carroll  v.  Conley,  c6  Hun 
good,    14    Johns.    (N.    Y.)    527    (for  (N.  Y.)  649. 

opinion  of  Chancellor  Kent  in  this  case  ^  8.  i  Sugd.  Pow.  205,  206  (*i46); 
see  2  Johns.  Ch.  (N.  Y.)  i);  Dorland  v.  Tainter  v.  Clark,  13  Met.  (Mass.)  220. 
Dor  land,  2  Barb.  (N.  Y.)  63;  Bradshaw  The  rules  laid  down  by  Mr.  Sugden 
V.  Ellis,  2  Dev.  &  B.  Eq.  (N.  Car.)  20;  are  quoted  with  approval  by  Mr.  Wash- 
Foster  r.  Craige,  2  Dev.  &  B.  Eq.  (N.  burn  (2  Washb.  Real  Prop.  '323),  and 
Car.)  209;  Hester  v.  Hester,  2  Ired.  Eq.  by  Mr.  Justice  Story  (2  Story  Eq.  Jur.,  f 
(N.  Car.)  330;  Smith    v.    McCrary,  3  1062). 

Ired.    Eq.  (N.  Car.)    204;    Shippen  t'.  In  the  note  to  GreenleaPs  addition  of 

Clapp,    29    Pa.   St.   265;   Thornton  v.  Cruise's  Digest  on  Real  Property  (ed. 

Gaillard,  3  Rich.  (S.   Car.)  418;  Hope  of  1850)  it  is  stated  that    in   regard  to 

V.  Johnson,  2  Yerg.  (Tenn.)  123;   Rob-  the  first  two  rules,  and  the  first  part  of 

ertson   v.  Gaines,    2    Humph.  (Tenn.)  the  third,  the.Iaw  is  the  same  in  ^m^rx- 

367;    Williams    v.    Otey,    8     Humph,  ca  as  in   England;  but  as  to    the  last 

(Tenn.)  563;  Wilburn   v,    Spoffard,    4  part  of  the  third  rule  it  would  be  held 

Snced  (Tenn.)  698;    Garfoot    v.    Gar-  by  the  ^meriVan  courts  that  the  power 

foot,  I  Ch.  Ca.  35;  Eyre  v.  Shaftsbury,  survived.    4  Greenl.  Cruise   199,  note 

2  P.  Wms.  102;  Hearle  V.  Greenbank,  3  (i);    citing     Peter    v,    Beverley,    10 

Atk.  714.  Pet.  (U.  S.)  532;  Franklin  t'.  Osgood, 

Compart  Richardson  v,  Woodbury,  14  Johns.   (N.  Y.)  527;  Muldrow   v. 

43  Me.  206.  Fox,  2  Dana  {Y^y.\*j\, 

a.  2     Story    Eq.    Jur.,    ^    1062;     2  4.  i  Perry  on 'Trusts,  §  294;  Town- 

Washb.  Real  Prop.  *322-323 ;   Shelton  send  v,  Wilson,  3  Madd.  261 ;  i  B.  ft  A. 

V,  Homer,  5  Met.  (Mass.)  462;  Tainter  608. 

V.  Clark,  13  Met.  (Mass.)  220;  Bartlett  6.  2  Washb.  on  Real  Prop.  *3a3;  t 
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Third.  Where  the  power  is  given  to  executors  and  the  will  does 
not  expressly  require  a  joint  exercise  of  it,  even  a  single  surviv- 
ing executor  may  execute  it ;  but  if  given  to  them  nominatimy 
though  in  the  character  of  executors,  it  is  at  least  doubtful 
whether  it  will  survive.* 

Fourth.  Where  the  power  to  executors  to  sell  arises  by 'impli- 
cation, the  power  will  be  implied  in  the  survivof.* 

•  /.  By  Personal  Representative  of  Donee.— The  power,  by 

the  express  language  of  the  instrument  creating  it,  may  be  ex- 
tended to  the  personal  representative  of  the  donee.' 

Perry  on  Trusts,  §  294;  Gaines  v.  Fen-  reader  is  referred,  therefore,  to  the  cases 

der,  8a  Mo.  497.  under    that   head,    supra^     this    title, 

On    this    point    see   i      Chance  on  Execution  of  a  Power — by   Survivor, 

Powers  6x0.      This  writer  thinks  the  An  authority  to  a  representative  will 

second  rule  may  apply  only  to    a  case  be    strictly   construed.      Thus    if   the 

where  the  power  is    preceded    by    an  power  is  extended  to  the  heirs,  repre- 

estate,     i  Chance  Pow.  655,  656.  sentatives   or     administrators    of   the 

1.  4  Kent's  Comm.*325-26;  i  Perry  donee,  it  cannot  be  executed  by  a  de- 
on  Trusts,  §  294 ;  Clark  v,  Hornthal,  47  visee  or  assignee,  x  Perry  on  Trusts,  { 
Miss.  434.  294. 

Chance  says   'Lord  Coke  is  against  If  the  power  is  given  to  several  ''and 

this  rule  (especially  the  first  part  of  it)  their  heirs,  executors  and  administra- 

and  that  Coke  is  sustained  by  the  bet-  tors,"  the  power  is  limited  to  the  "heirs, 

ter  authorities  (citing  them).    He  fur-  executors  and    administrators'*  of  the 

ther  says  that  the  last  part  of  the  rule  survivor,     i  Chance  Pow.  696. 

is  doubtful.    I  Chance  Pow.  657-670.  Where  the  deed  gave  the  power  of 

American  authorities  supporting  the  'sale  to  a  trustee  "or  his  legal  represent- 
third  rule  are  Warden  v,  Richards,  11  ative,"  i^  was  held  that  the  power 
Gray  (Mass.)  277;  Chandler  v.  Rider,  could  not  be  exercised  by  the  adminis- 
102  Mass.  268 ;  Gould  v,  Mather,  104  trator  of  the  trustee,  but  only  by  his 
Mass.  283 ;  Davone  v.  Fanning,  2  assignee  or  successor  in  trust.  War- 
Johns.  Ch.(N.Y.)252;  Jackson  i;.  Ferris,  necke  v.  Lembca,  71  111.  91;  22  Am. 
15  Johns.  (N.  Y.)  346;    Mastin  v.  Bar-  Rep^  85. 

nard,  33  Ga.  520 ;  Colsten  t'.  Chandet,  When  personal   representatives    are 

4  Bush  ( Ky . )  666.  held  competent  to  execute  a  power,  it 

If  the^  power  is  coupled  with   a  trust,  is  not  that  a   power  possesses  any  de- 

equity  will  insist    upon    its  execution,  scendable  or  transmissible  quality,  but 

3  Story  Eq.  Jur,.  §  1062.  because   the    representatives    are    ex- 

As  to  when  the  power  is  given  vir-  pressedly  or  by  implication  designated 
tute  officii y  see  Hazel  v.  Hagan,  47  as  donees,  i  Chance  Pow.  679.  There- 
Mo.  277 ;  Anderson  v,  McGowan,  45  fore  the  power  cannot  be  executed  by 
Ala.  462.  the  executor  of  an  executor,     x  Chance, 

Where  the  power  is  given  to  the  ex-  Pow.  683,  686;  Walker  v,  Logan,  5  B. 

ecutprs  virtute  officii ^  it  none  the    less  Mon.  (Ky.)  515.     Though  the  contrary 

survives  because   it  is    discretionary,  is  held  in    South   Carolina^   where'  the 

Davis  V.  Christian,  15  Gratt.  ( Va.)  11 ;  power  is  coupled  with  a  trust.     Reeves 

Bradford  v.  Monks,  132  Mass.  405.  r.  Tappan,  21  S.  Car.  i. 

2.  Where  the  power  to  the  executors  Where  the  power  is  an  implied  one, 
is  an  implied  one,  a  surviving  ex-  the  executor  of  the  executor  may 
ecutor  may  execute  it;  but  not  where  execute  it;  but  not  where  it  is  given  by 
it  is  given  by  express  words.  Conklin  express  words.  Chambers  v,  Tulane,  9 
T.  Egerton,  21  Wend.  (N.  Y.)  429;  N.  J.  Eq.  146;  Conklin  v.  Egerton,  21 
Chambers  v,  Tulane,  9  N.   J.  Eq.    146.  Wend.  (N.   Y.)  429,    and   cases  there 

8.  I  Chance,  Pow.  678,  679 ;   i  Perry  cited, 

on  Trusts,  §  294.  And    where     the    executor   of   the 

The  principles  governing  the  rule  as  executor  has   the  power  to  sell  all  the 

to  survivorship  apply  in  most  cases  to  lands,  the  fact  that  his  own  testator  by 

this  and  the  subject  last  preceding.  The  his  will  conferred  the  power  to  sell  a 
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part  onl/  of  the  lands,  would  not  re-  In  Stoutenburgh  v,  Moore,  37  N.  J. 

strict  the  power  of  the  executor's  ezecu-  £q.  63,  the  witl  contained  the  following 

tor.    Reeves  V.  Tappan,  ai  S.  Car.  i.  clause:  '*An  the  rest  and  residue  of  mj 

So,  too,  the  power  cannot  be  exe*  estate,  real,  personal  and  mixed,  I  give, 

cuted  by  the  heir  of    the  donee,    x  devise  and  bequeath  the  income  to  m/ 

Chance  Pow.  688.    Nor  by  an  admin-  two  sons,  Robert    and   Edward,  to  be 

istrator  de  bonis  mom,     NicoU  v,  Scott,  equalljr  divided   between  them  during 

99  III.  539;  nor  by  the   administrator  their  'lives,  and  at    their  death   to   be 

with  the   will  annexed.     Comptar  v.  equally  divided  between  mj  grandchil- 

McMahan,  19  Mo.  App.  494;  Hodgin  dren,  to  them,  their  heirs  and  assigns." 

V,   Tolis,    70    Iowa    31 ;    Dunning  v.  The  estate  consisted  of  both    real    and 

Ocean   Nat.   Bank,  61    N.   Y.  497;  19  personal  property.     He  had  at  the  time 

Am.  Rep.  293;  Dominick  v,  Michael,  of  making  the  will  only  the   two    sons 

4  Sandf .  (N.  Y.)  374;  Cook  v.  Piatt,  named,  and  they  were    both   married, 

51  N.  Y.  Super.  Ct  55;  on  appeal,  98  and  both  survived  him.    Edward  died, 

^.  Y.  35;  Paret  v.  Keneally,  30  Hun  leaving  a  widow  and  one  child;  Robert 

^N.  Y.)  15;  Im  re  Paton,  41   Hun  (N.  survived  and  had  four  children.     It  was 

Y.)  497 ;  Naundorf  v,  Schumann,  41  N.  held  that  the  trust  created  by  the  will, 

J.  £q.  14.  to  invest  the  residue,  to  pay  over  the 

Compare  Hickcv  v,  Peterson  (Su-  interest,  to  sell  and    convey  any  or  all 

preme  Ct),  9  N.  Y.  Sup  p.  917 ;  Allen  of  the  real  estate   at  discretion,  and  to 

V,  Barnes,  5  Utah  100;  and  Giberson  v.  keep  it  in  repair,  was  an  active  one  and 

Giberson,  43  N.  J.  Eq.  116.  did  not  devolve  on  an  administrator  with 

A  distinction  is  made  between  cases  the  will  annexed, 

where  the  direction  to  sell  is  impera-  In  a  subsequent  case  in  the  same  State 

tive,  and  those  where  it  is  discretion-  a  testator  gave  all  his  property   for  the 

ary,  holding  that  in  the  former  case  sole  use  and   benefit  of  his  wife,  and  in 

the  successor  of  the  executor  may  sell,  the  event  of  her  death  *'then  what  shall 

and  in  the  latter  not.    Cook  v.  Platte,  remain     .     .     .      the  whole  to  be  dis- 

98   N.   Y.  35 ;  Bingham   v.  Jones,  25  posed  of  as  shall  to  my  executors  seem 

Hun  (N.   Y.)   6;    Dunn's   Estate,   13  best ;"^he  proceeds  to  be  divided  equally 

Phila.  (Pa.)  395;  Hinson  7*.  William-  among  certain    specified   persons,  and 

son,  74  Ala.   180 ;  Watson   v,  Martin,  the  chancellor  held  that  the  power  to 

75  Ala.  506 ;  Stoutenburgh  t%  Moore,  sell    the  lands,  being    coupled    with  a 

37  N.  }.  Eq.  63 ;  Rhode  Island  Hospital  trust  or  confidence  in  the  executors,  did 

Trust  Co.  t;.  Pitcher,  16  R.  I.  349.  not  devolve  upon  an  administrator  with 

In  the  Alabama  case  first  cited  the  the  will  annexed.  Naundorf  v.  Schu- 
testator  appointed  his  widow  as  exec-  mann,  41  N.  J.  Eq.  14. 
utrix,  and  relieved  her  from  giving  But  in  a  still  later  case,  a  testator  de- 
bond  ;  directed  that  his  estate  should  vised  land  to  one  of  his  executors  for 
be  kept  together  **  under  her  absolute  life.  His  will  then  contained  the  fol- 
power  and  control,  she  having  full  lowing  provision:  "I  order  and  direct 
power  to  purchase  or  sell  any  prop-  my  executors  to  sell  my  real  estate  in 
erty  she  may  think  proper,  so  long  as  such  manner  as  they  may  think  proper, 
she  remains  a  widow ;  that  the  an-  and  divide  the  net  proceeds  amongst  my 
nual  profits  of  the  estate  should  be  three  sisters."  It  was  held  that  the 
invested  by  her  in  making  purchases  power  of  sale  might  be  executed  by  an 
of  property  at  her  discretion,  to  be  administrator  with  the  will  annexed, 
distributed  among  the  children  so  as  both  the  executors  having  died  before 
to  equalize  their  distributive  shares;  the  testator.  Drummond  v.  Jones,  44 
and  made   provision  for  the  immedi-  N.  J.  Eq.  53. 

ate  distribution  of  the  estate,  in  the  The  Supreme  Court  of  Alabama  re- 
event  of  her  death  or  marriage.  It  cently  decided  that  testamentary  pro- 
was  held  that  the  will  imposed  upon  visions  authorizing  and  directing  an 
the  widow  a  personal  trust  in  the  executor  to  keep  the  estate  together  for 
matter  of  keeping  the  estate  together,  the  term  of  ten  ^'ears,  cultivating  the 
which  was  capable  of  execution  by  her  lands  with  the  labor  of  slaves,  and  at 
alone ;  and  she  having  refused  to  the  expiration  of  that  term,  to  sell  all 
accept  the  trust,  or  qualify  as  exec-  the  property  not  specifically  bequeathed 
utrix,  the  probate  court  could  not  con-  and  divide  the  proceeds  of  sale  among 
fer  on  administrators  de  bomis  mon  the  the  several  legatees,  construed  in  the 
power  to  execute  it.  Hinson  v.  Wil-  light  of  the  statutory  provisions,  which 
Jiamson,  74  Ala.  180.  in  1863-4  authorized  the  probate  court 
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to  confer  similar  powers  on  executors,  and  administrators  of  the  survivor/^et 

do  not  impose  personal  trusts  upon  the  if  it  appears  tha^  the  real  and  personal 

executor,  but  duties  and  powers  strictly  estate  was  to  be  kept  together  until  the 

executorial,  which  he  could  not  exercise  purposes  of  the  trust  should  be  accom- 

without  the  grant  of   letters  testament-  plished,  and  that  a  personal    trust  was 

ar^%  and  which'  might  be  exercised  by  implied,  equity  will  treat  the    trust    as 

an  administrator  with  the  will  annexed,  vacant    after    the    death    of   the    last 

Foxworth,!;.  White,  73  Ala.  224.  trustee,  and  will  not  permit   the  power 

In  Greenland  v.  Haddell,  116  N.  Y.  234,  to  be  executed   by  either    the    heirs  or 

the  court,  by  Bradley,  J.,  states  the  dis-  personal   representatives    of   the    sur- 

tinction  between  cases  where  the  power  vivor.     McKim   v.  Handy,  4  Md.   Ch. 

of  sale  devolves  upon  the  administrator  228. 

with  the   will   annexed,  and  tliose  in  Where  a  power  of  sale  is  given  to  ex- 

which   it    does   not,   as   follows:  "The  ecutors  for  the  purpose  of  paving  debts 

question  as  to  where  is  located  the  line  or  legacies,  and  especially  where  there 

between  the  duties  which  fall  upon   an  is  an  equitable  conversion  of  land  into 

executor,  and  mav  be  discharged  by  an  money  for  the  purpose  of  such  payment 

administrator  with   the  will  annexed,  and  for   distribution,  and  the   power  is 

and  the  powers  which  must  be  executed  imperative  and  does  not  grow  out  of  a 

by  a  trustee,  has  been  involved  in  some  personal  discretion  confided  to  the  in- 

uncertainty,  in  view  of  the  apparent  want  dividual,  such  power  belongs  to  the  of- 

of  harmony  in  judicial  opinion  upon  the  fice  of  the  executor,  and  under  the  stat- 

subject.    The  theory  upon  which  the  ute  passes  to  and  may  be  exercised  by 

distinction  seems  to  have  been  founded  an  administrator  with  the  will  annexed. 

is  that  the  duties  of  an  executor  per-  Mott  v,  Ackerman,  92  N.  Y.  539;  fol- 

tain  to  the  office,  and  those  of  a  trustee  lowed  in  Greenland  xk  Waddell,  116  N. 

to  the  person,  that  the  character  given  Y.  234J  15  Am.  St.  Rep.  400. 

to  a  trustee  has  relation  to  a  personal  A    testator,  in    order    to  provide  a 

trust,    while    that    of  an    executor    is  fund  to  pay  his  debts,  and  to  preserve 

official  solely.     Hence  it    has,  in  the  a  portion  of  his  perspnaity  from  sale, 

more  recent  case  of  Mott  v.  Ackerman,  authorized  his  executors  to  sell  his  real 

02  N.  Y.  553,  been  said  by  Judge  Finch,  estate,  "for  such  price  as,  in  their  judg- 

xn  speaking  for  the  court,  that  *where  ment,  shall  be  right."    This  did  not  in- 

the  power  granted  or  duty  involved  im^  volve  such  a  special  trust  and  reliance 

plies  a  personal  confidence  reposed   in  in  the  individuals  named    as  executors 

the  individual  over,  above  and  beyond  as  to  preclude  the  exercise  of  the  power 

that  which  is  ordinarily  implied  in  the  by  the  administrator  with  the  will    an- 

selection  of  an  executor,  the  power  and  .nexed.      Josalemon   v.  Van    Riper,  44 

duty  are  nobthose  of  executors  viV/^/^o/-  N.  J.  Eq.  299. 

ficiiy  and  do  not  pass  to  the  administrator  The  power  given  to  an    executrix  to 

with  the  will  annexed,*  and  when  a  dis-  keep  the  estate    together    as    long    as 

cretionary  power  of  sale  is  given  to  ex-  practicable,  and  to  manage,  and  con- 

ecutors,  or  when,  in  the  sense  as  applied  trol,  and  keep  up  the  testator's  farming, 

to.  trusts,  the  duties  imposed  are  active,  interest  either   on  the  tenant  or  wages 

the  executors  will  be  deemed  trustees,  system,  is  not  a  personal  trust,  and    is 

and  such  powers  cannot  be  executed  by  exercisable  by  an    administrator   with 

an  administrator  with  the  will  annexed.'  the    will    annexed.     Palmer  v.  Moore, 

But  the  Supreme  Court  of  New  Tork  82  Ga.  177. 

has  held  recently  that  where  the  testator  A    testator,  after  providing  for    the 

devises  all  his  real  and  personal   estate  payment  of  debts,  directed  that  his  es- 

in  trust  for  the  payment  of  debts  and  tate,  real  and  personal  should    remain 

legacies,  "with  power  to  sell  and  dis-  in  the  hands  of  his  wife,  "  to    rear    and 

pose  of  the  same,"  the  court  cannot,  up-  educate  his  three  children,  and  to   re- 

on    the    death    of    the    executrix  and  main     hers    during    her     lifetime    or 

trustee,  appoint  a  trustee  to  execute  the  widowhood,"  and  that,  in   case  of  her 

power,  since    the  devise  is  a  power  in  marriage,  his  estate,  real  and  personal, 

trust,  and  is  inseparably  connected  with  should     be     sold,     and    the    proceeds 

the  office  of  executor.    The  power  will,  equally  divided   between    her    and  his 

therefore,  pass  to  the  administrator  with  three  children.     It  was  held    that   the 

tne  will  annexed.     In  re  Christie,   59  power  of  sale  was  not  a   mere  personal 

Hun  (N.  Y.)  153.  trust,  to  be  executed  only  by  the  execu* 

Even  where  the  will  gives  the  power  tor,  but  a  general  power,  unattended  bj 

to  trustees,    "  and  the  heirs,  executors  any  discretionary  power,  or  evidence  of 
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personal  confidence,  which  might  be  The  will  contained  a  direction  that  "^ 
exercised,  under  the  statute,  by  an  ad-  soon  after  vaj  death  as  my  executof 
ministrator  de  bonis  men,  Watson  v.  shall  deem  expedient,  he  shall  sell  all 
Martin,  75  Ala.  506.  the  balance  of  my  property,"  real  and 
If  the  power  Kn  given  to  an  Individual  personal,  **either  at  public  or  private 
by  name,  there  is  still  Icks  reason  for  sale,  and  on  a  credit  or  for  cash,  at  his 
his  representative  acting,  without  being  discretion,"  and  that  the  proceeds 
specially  designated,  than  where  the  should  be  divided  equally  between  the 
power  is  given  to  one  virtute  officii,  wife  and  children.  A,  a  brother  of  the 
I  Chance  Pow.  6H7.  testator,  was  appointed  executor  of  the 
But  if  the  scheme  of  the  will  clearly  will  and  guardian  of  the  children,  and 
shows  that  the  power  .was  intended  to  it  was  further  provided  that  in  case  A 
vest  in  the  olTicial  representatives  of  the  should  die  the  testator  B  should  be 
testator,  it  may  be  executed  by  an  ad-  executor.  The  court  held  that  the  will 
ministrator  cum  testamento  annexOy  did  not  confer  a  mere  naked  power  of 
even  though  it  was  given  to  the  execu-  sale,  within  the  meaning  of  the  above 
•tor  by  name.  Fish  t'.  Coster,  28  Hun  section,  whidh  would  pass  to  the  sue- 
(N.  Y.)  6j.:  affirmed  without  opinion,  cessor  in  the  trust,  but  a  discretionary 
92  N.  Y.  627.  power,  resting  in  the  personal  con- 
Where  executors  refuse  to  qualify,  fidence  reposed  in  the  executor,  con- 
the  administrator  with  the  will  annexed  stituting  a  personal  trust  which  could 
cannot  execute  the  power,  unless,  the  not  pass  to  an  administrator  with  the 
statute  so   provides.     1    Chance    Pow.  will  annexed. 

6ai,  6S3;  Tainter  v.  Clark,  13  Met.  The  Indiana  statute  (2  Rev.  St. 
(Mass.)  220;  Anderson  v,  McGowan,  /if</iaif a  1876,  p.  529,  §92),  provides  that 
42  Ala.  280  (but  this  case  is  overruled  on  when  real  estate  is  devised  by  will  to 
this  point  in  45  AJa.  462,  when  the  be  sold  to  pay  legacies  or  debts,  the 
case  came  again  before  the  Supreme  executor  shafl  proceed  to  sell  accord- 
Court);  Dohoney  v.  Taylor,  79  Ky.  ing  to  the  provisions  of  the  will.  A 
124.  testator  provided  by  will  that  his  real 
Under  the  Kentucky  statute,  which  estate  should  be  sold,  and  the  proceeds 
confers  upon  the  administrator  with  the  invested  for  the  benefit  of  his  wife, 
will  annexed  all  the  power  and  author-  No  executor  being  named  in  the  will, 
ity  of  executors,  the  administrator  with  an  administrator  was  appointed.  The 
the  will  annexed  may  sell  under  a  pow-  court  held  that  the  administrator  with 
er  in  the  will,  notwithstanding  a  will  annexed  could  sell  the  real  estate 
special  trust  was  reposed  by  the  testa-  without  an  order  of  court.  Davis  v» 
tor  in  the  particular  person  named  as  Hoover,  112  Ind.  423. 
executor.  Shields  v.  Smith,  8  Bush  In2  A^rw  2^jr*  Rev.  St.,  p.  72,  §22,it 
(Ky.)  60X.  is  provided  that  administrators  cum 
Under  the  Missouri  statute,  which  /^^/irmtfii/i?  axiiexo,  "shall  have  the  same 
is  similar  in  its  terms  (Rev.  Stat.  Mis-  rights  and  powers,  and  be  subject  to 
souri^  1889,  ^  136)  it  has  been  held  that  the  same  duties,  as  if  they  had  been 
a  sale  may  be  made  by  the  administra-  named^xecutors  in  such  will,"  where  ex- 
tor  with  the  will  annexed,  though  the  ecutors  are  by  the  will  given  discretion 
power  may  be  accompanied  by  and  in  the  sale  of  lands,  in  exercising  such 
Involve  the  exercise  of  a  discretion,  if  discretion  they  act  as  trustees;  and  an 
it  does  not  appear  that  a  special  trust  administrator  cum  testamento  annexo 
or  confidence  was  reposed  in  the  exec-  would  not  be  competent  to  exercise  it; 
utor  named.  Dilworth  v.  Rice,  48  but  where  such  executors  have  made  a 
Mo.  124;  Evans  v.  Blackiston,  66  Mo.  contract  of'^ale,  executing  the  convey- 
437.  In  the  last  case  the  court  held,  ances  is  an  act  of  executors  merely, 
further,  that  the  administrator  cum  which  may  be  done  by  an  administra- 
testamento  annexo  might  sell  even  tor  with  the  will  annexed.  Farmers' 
though  the  party  directed  by  the  will  to  L.  &  T.  Co.  v,  Eno,  j5  Fed.  Rep.  89. 
make  the  sale  was  not  the  executor  but  a  Under  Xhe  Delaware  Code  (ch.  90, 
trustee,  in  case  such  trustee  failed  to  §  17),  which  provides  that  "if  by  any 
sell.  will,  real  estate  be  devised  to  be  sold, 
The  Alabama  Code  (§2218)  received  and  no  person  be  authorized  to  make 
a  construction  in  the  case  of  Mitchell  said  sale,  the  person  or  persons  having 
V.  Spence,  62  Ala.  450.  There  the  the  execution  of  the  said  will,  or  the  sur- 
testator  bequeathed  certain  personalty  vivor  or  survivors  of  them,  if  seTeral, 
and  devised  certain  realty  to  his  wife,  shall  have  authority  to  sell  said  real 
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estftte    in  execution    of   said   devise,**  in  the  execution  of  the  will,"  mean  only  ^ 

a  devise  to  the  widow  for  life  or,  widow-  something  to  he  performed  as  executofa 

hood,  after  her  death  or  marriage  to  and  belonging  to  the  office   proper  of 

the  testator's     son   for   life,  and  afte;*  executor,  and  do  not  extend  to  anything 

the   death    of  the  son   the   land   to  be  to  be  done  as  agent  or  trustee,  under  a 

sold   and  the  proceeds   to  be  divided  power  to  sell  land.     NicoU  v,  Scott,  99 

among  certain   children,  was   held  not  111.  529. 

to  authorize  a  sale  bv  an  administrator        It  was   formerly  held  in  Massachu'  * 

de  bonis   non   with  the   will   annexed.  j«//j  that  where  the  power  of  sale  is  not 

Chandler  v.  Deleplaine,  4  Del.  Ch.  503.  coupled  with  an  interest,  but  is  united 

But  where  the  will  devised  lands  to  the  with  a  trust  to  dispose  of  the   proceeds 

wife,  which  were  to  be  sold  within  one  in  payment  of  debts  and  legacies,  given 

year  ai^er  her  death  by  a  person  named  in  the  same  clause  in  which  the  executor 


therein,  and  in  case  of  his  "non-accept 
ance  from  any  cause  which  he  may 
deem  sufficient,  then  proper  authority 
shall  appoint  some  suitable  person  to 
execute  the  same,"  it  was  held  that 
where  the  person  named  died  before 
the  testator,  and  no  letters  testa- 
mentary were  applied  for  by  the  wife, 
who  was  named  as  executrix,  the  admin- 
istratrix with  the  will  annexed  had 
power  to  make  the  sale.  Curran  v. 
Ruth,  4  Del.  Ch.  27. 

The  code  of  Maryland  provides 
(art.  93,  §  280)  that,  when  a  will  directs 
a  sale  for  any  purpose,  and  the  execu- 
tors decline  to  act  or  die,  the  orphans' 


was  appointed,  and  immediately  follow- 
ing the  mention  of  his  name,  an  adminis- 
trator with  the  will  annexed  could  not 
exercise  the  power.  Tainter  v,  Clark, 
13  Met.  (Mass.)  220.  See  also  Green- 
ough  V,  Welles,  10  Cush.  (Mass.)  571. 
These  decisions  were  placed  on  the 
ground  that  the  power  was  given  to  the 
executor,  nominatim^  and  came  within 
the  fourth  rule  laid  down  by  Sugden. 
But  in  two  later  cases,  the  Massachu' 
setts  court  clearly  departs  from  the  first 
rule  of  Sugden.  In  Chandler  v.  Rider, 
102  Mass.  268,  tlie  power  was  sustained, 
though  exercised  by  a  surviving  exect>- 
tor;  and  in  Gould  v.  Mather,  104  Mass. 


court  may  appoint  an  administrator  de,  283,  it  was  exercised  by  one  executor 
honis  non  with  the  will  annexed  to  exe-  after  both  had^  qualified,  and  the  co-ex- 
cute  the  trusts.  By  his  will,  a  testator  ecutor  had  resigned.  These  cases  are 
gave  the  executors  a  power  of  sale  in  a  followed  in  Parker  v.  Sears,  117  Mass. 
certain  contingency,  and  appointed  the  ^13*  And  in  Bradford  v.  Monks,  132 
same  persons  executors  and  trustees  of  Mass.  405,  it  is  held  that  where  the  tes- 
the  estate  of  one  of  the  life  tenants,  tator  intended  that  a  power  of  sale. 
One  of  them  declining  and  the  other  given  to  a  trustee  or  executor,  to  be  ex- 
dying,  a  third  person  was  appointed  ercised  by  him,  virtute  officii^  the 
•*tru6tee  in  the  place  of  L.  W^  the  sur-  power  will  pass  with  the  office  to  his 
viving  trustee,  with  all  the  power  and  successor.  To  same  effect,  Nugent  v, 
authority  of  the  original  trustee,"  etc.,  Cloon,  117  Mass.  219. 
and  afterwards  still  another  was  ap-  And  where  the  wife  is  appointed  ad- 
pointed  in  the  place  of  the  latter.  The  ministratrix,  and  the  will  gives  her  the 
court  held  that  the  last-named  person  use  of  the  property  for  life,  and  directs 
had  no  authority  to  execute  the  power  that  after  her  death  it  shall  be  converted 
of  sale,   but  that  an   administrator  de  into    money,  without    specifying   who 


bonis  non  might   do   so.     Keplinger   v, 
Maccubbin,  58  Md.  203. 

The  statute  of  Ne-w   Jersey  author- 
izes a  sale   by   the   administrator   with 


the  will  annexed    (P.    L.  N.  J.  1888,  p.     205. 


shall  do  so,  a  power  of  sale  is  by  neces- 
sary implication  given  to  the  adminis- 
trator dc  bonis  non  with  the  will  an- 
nexed.    Putnam    r.  Story,    132   Mass. 


595);  Giberson  v.  Giberson,  43  N.  J. 
Eq.  n6;  Griggs  v.  Veghte,  47  N.J.  Eq. 
179. 

The  statute  of  Illinois  authorizing 
the  appointment  of  an  administrator 
de  bonis  non  on  the  death  of  the  sole  or 
surviving  executor,  etc.,  if  there  *'is 
^n^'thing  remaining  to  be  performed  in 
the  execution  of  the  will,"  does  not 
authorize  such  administrator  to  execute 
a  power  of  sale  in  the  will.  The  words, 
anything  remaining  to  be  performed 


•( 


A  direction  in  a  will  that  all  the 
landed  estate  be  sold  and  that  the 
proceeds  equally  divided  among  all 
the  testator's  children,  does  not  con- 
fer a  power  of  sale  on  the  adminis- 
trator with  the  will  annexed.  Gay 
V.  Grant,  lox  N.  Car.  206.  To  same 
effect,  Council  v,  Averett,  95  N.  Car. 

'  But  where  the  will  empowers  the 
executors  *'or  whoever  shall  execute 
this  my  will,"  to  sell  the  realty,  the 
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g'.  Delegating  Power. — It  follows  from  the  idea  of  a  per 

sonal  confidence  reposed  in  the  donee,  that  such  a  power  cannot 
be  delegated  without  an  express  provision  to  that  effect  in  the 
instrument  creating  it.* 

sale  may  be  made  bj  an  administra-  88;    Cole   v.    Wade,     x6     Ves.     37; 

tor  with  the  will   annexed.     Royce  v.  Chambers  v.  Tulane,  9  N.  ).  Eq.  146). 

Adams,  57  Hun  (N.  Y.)  415;  afirmed.  Unless  as  to  some  particular  not  re- 

133  N.  Y.  402.  quiring     the    exercise    of    judgment. 

A  testator  bequeathed  one-half  the  Singleton  v,  Scott,  x  i  Iowa  589.      But 

income  of  his  real  and  personal  estate  if  the  power  be  ^ven  to  the  donee  and 

to  his  widow  for  life,  if  she  remained  his  assigns,  it  will  pass  bj  assignment, 

unmarried.      The    remainder    of    the  if  the  power  be  annexed  to  an  interest 

income  he  gave  to  his  children,  to  be  in  the  donee."    Singleton  v.  Scott,  11 

expended  uoder  the  directions  of  his  Iowa  589  {citing^  How  v.  Whitfield,  i 

executor,  provided  that,  if  any  child  Vent.  338).     See  also  cases  cited  under 

should  die  before  the  youngest  child  the  heads  immediately  preceding, 

became    of    age,   leaving  issue,  such  If  the  power  be  limited  to  the  donee 

issue  should  take  the  parent's  share,  and  his  assigns,  an  execution  by  an  as- 

At  the  death  of  the  wife,  and  on  the  signee  is  valid ;  and  the  term  '^assignee" 

arrival  of  the  youngest  child  at  the  age  includes  a  devisee.    2    Washb.    Real 

of  twenty-one,  the  entire  estate  was  to  Prop.    *322;  x   Sugden,   Pow.    215;  4 

go  to  the  children   equally.    A    full  Cruise  Dig.  2x2;  i  Chance    Pow.  72X; 

power  of  sale  was  given  to  the  execu*  Purdee  t/.  Lindley,  3X  111.  X74;  Strother 

tor.      It  was  held  that    the  children  t/.  Law,  54  111.  4x3;  Collins  t'.  Hopkins, 

took  the  fee  of  the  land  subject  to  the  7  Iowa  463. 

power  of  sale,  and  a  deed  by  the  widow  Cases  may  arise  where  the  use  of  the 

individually,    and,    as     administratrix  word  ''assigns*'  is  not  absolutely  neces* 

with  the  will  annexed,  would  convey  a  sary.     Druid    Park    Heights    Co.    v, 

good  title,     Hickey   i'.  Peterson   (Su-  Oettinger,  53  Md.  46.    * 

preme  Ct.),  9  N.  Y.  Supp.  917.  Xn  assignment  for    the   benefit   of 

In  Elmer  v.  Gray,   73  Cal.  283,  the  creditors,  after  naming  the  assignees, 

executors  were  empowered  to  increase  contained    the   following     language : 

an  annuity.    They    settled  the  estate  "Their  executors,  administrators  or  as- 

and  were  appointed  guardians  of  the  signs,  their  or  each  of  their  true    and 

annuitant,  who  was  also  residuary  leg-  lawful    attorneys,     irrevocable,    with 

atee.     It  was  held  that,  as  guardians,  full    power    4nd    authority  to  do  and 

they    could  execute   the  power  con-  perform  all  acts,    matters    or    things 

ferred  on  them  as  executors.  which  can  or  may  be  necessary  in  the 

1.  X  Chance     Pow.  699;    i    Sugden  premises,  as  fully  and  completely  as 

Pow.  266  (*2i4) ;  2  Washb.  Real  Prop,  the  said  assignors  might  or    could   do 

*32x;  4  Cruise  Dig.  *2ii,   ^^  74,   77;   i  were  these  presents  not  executed;  and 

Perry  on  Trusts,  $  287,  289 ;  Saunders  attorney  <$ne  or  more  under    him   to 

V,  Webber,  39  Cal.    287 ;   Shelton   v,  make,  nominate  and   appoint,  as  they 

Homer,  5  Met.  (Mass.)  462;  Whittekey  deem  necessary,  with    full    power  of 

V.  Hughes,  39  Mo.  13;  Wood  v.  Haden,  substitution    and   revocation."     Held^ 

82  Va.  588 ;  Graham  v.  King,  50  Mo.  22;  that  this    did    not  authorize    the  as- 

Howard    v.    Thornton,    50   Mo.   291 ;  signees  to  delegate  their  powers.   Nye 

Bales  V.  Perry,  5X  Mo.   449;   Brjcken-  v    Van  Husan,  6  Mich.  329;  74  Am. 

kamp  V,  Rees,  3  Mo.  App.  585,  affirmed^  Dec.  690. 

69  Mo.  426 ;   Spur  lock   v.  Sproule,  72  Sir   Edward  Sugden    expresses  the 

Mo.  503 ;  St.  Louis  v.  Priest,  14  Mo.  opinion  that  where  the  donee  of  the 

'^PP*575*<'^^''''<')^^o-^i3f '^^P^^^^  power    has   determined    on   the    ap- 

T;.Portlan<C33  L.  }.  Ch.  257;  x  DeG.  J.  pointment,  the  deed  of    appointment 

&  S.  517.  may  be  executed  by  attorney,     x  Sug- 

"The  power  to   sell  cannot  be  exe-  den  Pow.  267  (♦214-X5). 

cuted  by  attorney  when  personal  trust  In  such  a/uise  it  would  be  necessary 

and  confidence  are  implied,  for  dis-  that    the    power   of   attorney  should 

cretion  cannot  be  delegated.     4  Kent's  show  that  the  original  donee  had  de- 

Comm.  *327  {citing  Combe's  Case,  9  termined    upon     the     particular  ap- 

Co.  75b ;    Ingram  v,  Ingram,  2  Atk.  pointment.    x  Chance  Pow.  705. 
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But  an  attornej  may  perform  acts  of  the  sum  was  to  be  invested,  and  the 
which  do  not  require  the  exercise  of  income  applied  to  forming  and  pre- 
discretion.  Thus  in  a  deed  of  trust  to  serving  collections  of  antiquities  and 
secure  a  debt,  power  was  given  to  the  objects  relating  to  the  earlier  races  of 
trustee  to  sell  upon  givinjo;  certain  no-  the  American  continent;  another  por- 
tice,  and  tlve  deed  specified  the  place  tion  to  the  establishment  and  mainte- 
of  sale,  the  manner  thereof,  the  terms,  nance  of  a  professorship  In  Harvard 
etc.  The  notice  was  published  as  re-  University,  said  professor  to  be  ap- 
quired,  but  was  not  inserted  bj  the  pointed  by  the  university  on  the  nom- 
trustee,' nor  did  he  know  that  it  had  inationof  the  trustees;  and  the  remain- 
been  inserted  until  a    day   or  two  be>  der  was  to  be  allowed  to  accumulate  as 


fore  the  sale.  He  was  present  at  the 
sale,  however,  and  conducted  it,  and 
made  the  deed  to  the  purchaser.  It 
was  held  that  the  sale  was  valid.  Sin- 
gleton V,  Scott,  II  Iowa  589. 

A  power  of  revocation  and  appoint- 
ment cannot  be  delegated  to  another ; 
but  it  is  said  that  this  doctrine  is  con- 
fined to  that  part  of  the  execution  of  the 
power  in  which  the  confidence  and  dis- 
cretion are  exercised.  Cooke  v.  King's 
County,  97  N.  Y.  421.  See  Guion  v. 
Pickett,  42  Miss.  77. 


a  building  fund,  to  be  used  in  the  erec- 
tion of  a  building  upon  land  of  the  col- 
lege, and  when  erected  to  become  the 
property  of  the  college.  The  trustees 
were  to  keep  a  record  of  their  proceed- 
ings, and  to  make  an  annual  report  to 
the  college  authorities.  Provisions  for 
filling  vacancies  followed,  as  well  as  for 
incorporating,  for  making  by-laws,  ap- 
pointing a  treasurer,  etc.,  and  the  trus- 
tees were  to  be  at  liberty  *'to  enter  into 
any  arrangements  and  agreements  with 
the  government  of  Harvard  College,  not 


In  Cooke  v.  King's    Co.,  97  N.  Y.  inconsistent  with  the  terms  of  this  trust, 

421,  a  married  woman,  empowered  to  which  may  in  their  opinion  be  expedi- 

dispose  of  the  remainder  of  an  estate  in  ent."     It  M'as  proposed  to  enter  into  an 

which  she  had  a  life  interest,  devised  it  arrangement  whereby  the  trust  funds 

to  her  husband  for  life,  in  trust  to  ap-  were  to    be  invested  and  managed  bv 

ply  the  income,  in  his  discretion,  to  the  the  college  as  a  part  of  its  general  fun  j, 

support  of  their  children,  with  remainder  and  a  proportionate    part  of   the  en- 


to  them  in  fee.  The  husband  was  em- 
powered to  sell  and  convey  "either  in 
fee  or  lesser  estate,"  and  to  invest  the 
proeeeds  on  the  same  trusts.  It  was 
held  that  this  was  not  a-  delegation  of 
the  power,  but  a  complete  exercise  of  it. 


tire  income  be  annually  credited 
to  the  two  funds  first  mentioned,  and 
be  paid  to  the  trustees  or  their 
treasurer,  and  the  proportionate  share 
of  the  remaining  fund  should  be  an- 
nually added  by  the  college  to  the  third 


If  the   facts  show  that  no  personal    fund  until    such   time  as  the  trustees 
trust  or  confidence  was  reposed  in  the    should  demand  payment  of  the  whole 


donee,  a  sale  by  a  representative  is 
good.  Paul  V.  Fulton,  32  "Mo.  no;  82 
Am.  Dec.  124. 

A  testator  devised  all  his  estate  to  his 
widow  for  life,  to  use  the  rents  and  prof- 
its, with  power  to  sell  if  necessary  for 
her  support,  remainder  over.  This 
power  was  held  to  be  a  personal  one, 
and  the  grantee  in  a  deed  of  trust  by  the 
widow  conveying  all  the  real  estate  to 
him,  his  heirs  and  assigns  forever,  in 
» trust  to  manaee  and  sell  as  she  might 
do  under  said  power,  took  only  the 
widow's  life-estate.  Phillips  v.  Wood, 
16  R.  I.  274. 

A  late  Massachusetts  case  illustrates 
the  strictness  with  which  courts  some- 


or  any  part  of  the  principal  or  income, 
upon  giving  six   months    notice.    The 
management  of  the  trust  fund  was  to  be 
held  by  the  college  in  perpetuity,  sub- 
ject only  to  the  right  of  the  trustees,  to 
demand  and  receive  the  income  of  the 
two  funds    first    mentioned,    and    the 
whole  of  the  third  fund;   the  college  to 
invest  the  funds  as  it  should  see  fit,  and 
not  to  be  responsible  for  any  loss.  The 
trustees  by  a  bill  in  equity  asked  the  in- 
structions of  the  cotkTt  as  to  their  right 
to  carry  into  effect  the  proposed  agree- 
ment.    Heldy  that  as  to  the    two  funds 
first  mentioned,  the  agreement  was  in- 
consistent with  the  terms  of  the  trust, 
in  that  it   substituted  for   the    trustees 


times  adhere  to  the   rule  stated  in  the  selected  by    the  donor  new    trustees, 

text.    The  donor  had  giveh  a  fund   to  who  were    to  manage  the  funds  in  a 

certain  trustees  **tobe  by  them  and  their  manner  not  intended  or   contemplated 

successors  held  in   trust  to  found  and  by  him.    And  the  fact  that  the  treasurer 

maintain  a  museum    of  American  ar-  of  the  trustees,  who  had  acted   without 

chaeology  and  ethnology  in  connection  compensation  was  about  to   resign,  and 

irith  Harvard  University."    A  portion  that  the  agreement  would  be  beneficial 
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•  A.    By    Substitute. — Courts    cannot    confer   upon    trustees 
appointed  by  them  powers  which   are  merely  discretionary,  or 

powers  resting  on  personal  trust  and  confidence.  Hence  trustees 
appointed  by  courts  in  place  of  the  donees  of  such  powers,  cannot 
execute  the  powers.' 

as  it  would  secure  the  services  o/  effi-  Sugden  says  that  *'  where  the  power 

cient  treasurers  and   custodians  of  the  is  tantamount  to  an  ownership,   and 

funds  without    charge,  whose  service*  does  not    involve    anj  confidence  or 

could  not  otherwise  be  secured  without  personal    judgment,  and  no  act  per- 

great  expense    would    not  justify  the  sonal  to  the  donee  is  required  to  be 

court  in   altering    the    scheme  of   the  performed,  it    maj    be    executed  hj 

donor,    even     as     to  the    objects     of  attorney.'*     i  Sugden  Powers  (*2i6); 

the  charitj',  or  the  agents  by  whom  it  is  Chance'   agrees  with    this  [713].     So 

to  be  administered.     It  was    also   held  also  does  Greenleaf,  4  Cruise  *2i2,§  79. 

that  the  last  clause  of  the  instrument  Where  powers  are  connected  with 

creating  the  power,  would  not  warrant  an  estate  or  interest  in  trustees,  it  does 

the  trustees   in    making  the  arrange-  not  follow  that  if  the  estate  or  interest 

ment   proposed.     Winthrop  v.  Attor-  is  transferred  the  power  will  be  so  too. 

ney  Genl.  138  Mass.  258.  i  Chance  Pow.  717. 

Where  the  donee   appointed   by  will  In  cases  where  the  donee  is  author- 

a  life  interest  to  M,  who   was   a  proper  ized  to  execute  the  power  through  a 

object  of  the  power,  and  delegated  to  substitute,  proof  of   the  appointment 

said  M  the  right  to  appoint  a  life  inter-  of  the  substitute  is  necessary  to  the 

est  to  a  stranger    to    the    power,  and  validity  of  his  acts.     Che  vera!  v.  Mc- 

subject  thereto  appointed   the  property  Cormick,  58  Tex.  44a 

to  the  children  of  M,   who  were  proper  1.  Doe  v.  Ladd,  77  Ala.  223;  Hinson 

objects  of  the  power,   the  appointment  v.  Williamson,  74  Ala.  180;  In  re  Bier^ 

to  M  for  life,  remainder  to  her  children,  baum,    40    Hun    (N.    Y.)  504;  In   re 

was  good,  but    the    delegation  of  the  Christie,  59  Hun  (N,  Y.)    153;  Young 

power  was  void.     Can*  v,  Atkinson^  i^  v.  Young,  97  N.  Car.  132. 

L.  R.  Eq.  397;  41  L.J.  Ch.  785.  If  there  is  no  power  to  appoint  new 

A  testator  appointed   T  trustee,  with  trustees,  and  chancery  appoints  a  new 

certain    powers    of   appointment.      T  one  in  place  of  one  of  the  trustees  who 

dying   before    the    testator,    he    by    a  declines  to  act,  the  power  is  at  an  end; 

codicil,  named  others  trustees,  **to  hold  it  cannot  be  assigned  over,     i    Sugden 

said  estate  upon  the  same  trusts  as  the  Pow.  211  (*i52^.     See  also  i   Perry  on 

said  T."     Heldy  that  this  did  not  confer  Trusts,  ^  287. 

upon  them  the  appointing  power.  In  the  case  cited  above  from  Ala- 
Howard  V.  Law,  15  Phila.  (Pa.)  341.  bama,  the  terms  of  the  power  were  that 

The   appointment  of  executors  with  the  trustee  should  at  all  times  have  the 

power  to  make  a  division  of  property  is  sole  and  absolute  right  to  sell,  and,  on 

not  a  delegation  of  the  power  to  dispose  giving  security,  to  invest  the  proceeds 

of  it.     Albert  V.  Albert,  68  Md.  352.  according  to  the  terms  of  the  instni- 

Where  one  who  had  a  power  to  ap-  ment  creating  the  power.     It  was  held 

point  among  her  children   by   will,  de-  that  the  power  attached  to  the  office, 

vised  to  her  son  during  his  life  with  re-  and  could  be  exercised   by  a  successor 

mainder  to    his    issue,    and    provided  appointed  by  the  court.     Doe  v.  Ladd, 

further  that  if  he  died   without  issue  he  77  Ala.  223.     In  the  North    Carolina 

should  appoint  to  certain  classes,  such  case  the  power  given  to  the  trustee  was 

delegation    of   the     power    was    void,  to  sell  whenever  in  his  opinion  best. 

Hood  V,  Haden,  82  Va.  588.  and  to  re-invest  as    he    should   think 

Mr.  Washburn  says  that  if  there  is  a  best.    Tliis  was  held  to  be  a  personal 

general  conveyance  to   A   to  such  uses  power,  which  could  not  be  executed  by 

as  he  shall   appoint,  he  may   delegate  a  successor  so  appointed.     Young  r. 

the  power  to  B   by   conveying  to  such  Young,  97  N.  Car.  132. 

uses  as  B  shall  appoint.     ( Citing  Watk.  A  testator  in  Mississippi  devised  his 

Conv.  265;  4  Cruise    Dig.   212;  i  Sugd.  entire  estate  to  C,  his  heirs  and  assigns, 

Pow.  216.)     But   this   does    not  apply  with  full  power  to  dispose  of  the  same 

where   personal    confidence  and   trust  and  apply  the  proceeds  upon  specified 

are  reposed.   2  Wash b.  Real  Prop.  *32i.  trusts.     By     subsequent     clauses     he 
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By  the  New  York  statute  power  is  given  to  the  court  to 
appoint  a  successor  where  the'  surviving  donee  has  died,  resigned, 
or  been  removed.^     The  statute  further  provides  that  every  bene- 

luuned  C  co-executor  with  two  others,  died  without  having  conveyed  the 
limiting  the  power  to  sell  and  con-  same,  but  leaving  a  will,  by  which  she 
vey  to  C  alone;  and  provided  that  devised  all  her  real  estate  to  her  hus- 
if  C  should  die  or  should  **refu8e  to  band  during  his  life,  in  trust,  to  re- 
take upon  himself  the  execution  of  ceive  the  rents  and  profits  and  apply 
the  will,*'  C*8  power  should  pass  to  them,  in  his  discretion,  to  the  support 
W.  The  trust  was  accepted  by  C,  who  and  education  of  their  children,  with 
qualified  as  executor  and  took  upon  remainder  to  them  in  fee.  The  trus- 
himself  the  execution  of  the  will.  Af-  tee,  however,  was  empowered  to  sell 
terwards  he  executed  a  resignation,  and  convey  the  real  estate,  **either  in 
both  as  trustee  and  as  executor*  and  on  fee  or  lesser  estate,"  the  consideration 
an  ex  parte  application,  an  orphans'  received  to  be  invested  and  disposed 
court  in  Mississippi  made  an  order  ac-  of  for  the  benefit  of  the  children  in 
cepting  it,  and  appointing  W  his  sue-  the  same  manner  as  provided  for  in 
cessor.  There  was  no  law  in  that  State  relation  to  the  original  estate.  It  was 
giving  power  to  any  court,  upon  such  held  by  a  divided  court  that  this 
an  application,  to  divest  a  trustee,  hold-  was  not  simply  a  delegation  of  the 
ing  title,  of  his  powers  or  estate.  Soon  power  to  convey  given  M  by  her 
after  C  (who  did  not  convey  to  W)  re-  mother's  will,  but  was  a  full  and  cpm- 
sumed  action  as  trustee,  conveyed,  for  plete  disposition  of  the  whole  estate 
value  land  situated  in  Ohio  to  a  bona  by  will  as  authorized.  Cooke  v. 
fide  purchaser;  received  the  purchase-  Kings  Co.,  97  N.  Y.  421. 
money,  and  placed  it  in  the  hands  of  the  A  power  of  sale  given  by  a  will  to 
chief  executor,  who  duly  applied  and  the  executors  is  not  within  the  statu- 
accounted  for  it.  W  never  acted  or  tor  y  term  of  express  trusts,  to  execute 
claimed  to  act  as  to  the  land.  The  Su-  which  the  supreme  court  has  power  to 
preme  Court  of  Ohio  held  that  the  res-  appoint  trustees  under  sections  69  and 
ignation  was  not  such  a  "refusal  to  70.  The  power  of  sale  being  vested  in 
take  upon  himself  the  execution  of  the  executors,  such  power  would  be  taken 
will"  as  transferred  title  to  W;  that  the  by  an  administrator  with  the  will  an- 
action  of  the  orphans'  court  did  not  af-  nexed,  and  on  the  acceptance  by  the 
feet  C's  powers  as  trustee,  and  that  his  supreme  court  of  the  resignation  of 
deed  was  valid.  Veasie  v.  McGugin,  40  the  surviving  executor,  the  power  of 
Ohio  St.  365.  sale  could  not  be  executed  by    a  trus- 

In  a  Maryland  case,  the  court  of  ap-  tee  appointed  by  the  supreme  court, 
peals  recognized  the  validity  of  a  sale  of  Greenland  v.  Waddell,  116  N.  Y.  234; 
land  made  by  a  trustee  appointed  by  15  Am.  St.  Rep.  400. 
the  circuit  court  to  execute  the  power,  A  testator,  after  making  various  leg- 
coupled  with  a  trust,  conferred  by  a  acies,  gave  the  residue  of  his  estate  to 
will  on  two  executors  and*  trustees  or  three  children  specifically  named, 
the  survivor  of  them,  one  having  re-  and  directed  his  executors  to  invest 
nounced  and  his  letters  having  been  re-  the  same  and  keep  it  invested,  and  to 
voked,  and  the  other  having  died,  leav-  apply  the  income  to  the  support  and 
ing  an  infant  heir.  Druid  Park  education  of  the  said  children  until 
Heights  Co.  v.  Oeltinger,  53  Md.  46.  they  respectively  arrived  of  age ;  after 

1.  A   New    fork    Rev.    Stat.  §  102  that  to  pay  to  each  the  income  of  one- 

(Banks'  ed.),  p.  2448;    (1882)  p.  2191.  third  of  the  estate,  and  after  the  death 

See  also  Hutchings  v.  Baldwin,  7  Bosw.  of  two  of  the   children   to   divide  the 

(N.  Y.)  241;  Wright  v.    Delafield,   23  principal   between    the  survivor    and 

Barb.  (N.  Y.)  517;  Leggett  v.  Hunter,  the  heirs  of  the  two   deceased.    The 

25  Barb.  (N.  Y.)  81 ;    Quin  v.  Skinner,  executors  were  empowered  to  sell  and 

49    Barb.    (N.    Y.)    i33;.Manier    v,  convey  the   real   estate  and   to  invest 

Phelps,  15  Abb.  N.  Cas.  (N.  Y.)  137;  the  proceeds  for  the   purposes  of   the 

Delaney  v,  McCormack,  88  N.  Y.  174;  will.     One  of  the  executors  died.   The 

Cooke  t;. Piatt,  98   N.   Y.  39;    Green-  others  after  paying  debts  and  legacies, 

land  7^  Waddell,    116  N.    Y.  234;   15  and  settling  the  estate   in  all  respects. 

Am.  St.  Rep.  400.  except  as  to  the  sale  and   distribution 

M  being  possessed  of  a  trust  eatate  of  the  proceeds  of  the  real  estate  re- 
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ficial  power,  and  the  intenest  of  any  person  entitled  to  compel 
the  execution  of  a  trust  power,  shall  pass  to  an  assignee.^ 

12.  In    Fayor  of  Whom— tf.  In  General.— Anyone    who  is 

capable  of    taking  lands  by  a  common-law    conveyance,   may 
be    an    appointee^    The    donee    of    a    power   may    also  exe- 

signed.     Their    resignation    was   ac-  name  of  A,  for  an  unorganized  church 

cepted  b/  the  supreme  court  and  two  society,  to  be  conveyed  by   A  to  the 

more    trustees    were    appointed.    At  trustees    of    the    society    when    they 

this  time  the  ^ree  children   were'  liv-  should  be  elected.    A  executed  a  deed 

ing  and  all  were  of   age.     Held,  that,  to  the  society  b^  name,  instead  of  to  the 

conceding  the  executors  were   merely  trustees,  and  this  was  held  to  be  a  valid 

donees  ofa  power  of  sale,  it  ¥ra8  a  gen*  execution  of  the  power.  Centenary  M. 

eral    power  and    imperative,  and   so  £.  Church  v,   Parker,  43  N.  J.  Eq.  307. 

subject  to  the    same  statutory  provi-  If     a    power  of    appointment    |ias, 

sions  as  to  the  substitution  of  new  trus-  through  mistake,  been  exercised  by  the 

tees    as     are    applicable    to    express  donee,  in  favor  of  some  who  are,  and 

trusts ;  that,  therefore,  the  new  trus-  some  who  are  not,  the  legitimate  ob- 

tees  were  lawfully  substituted  and  had  jects  of  the  appointment,  and  the  donee 

power  to  convey ;  also   that  the  trust  of  the   power  is  dead,  it  shall   not  be 

or  power  was  not  ended    by  the   pay-  taken  to  be  good  fro  tanto  If  the  case 

mentof  debts  and  legacies   and  settle-  is  one  in  which,  in  the  absence  of  an 

ment  of   the  executors'    accounts,   as  appointment,  the  fund  would   be  dis- 

the  principal  purpose  of  the  will  yet  tributed  among  those  persons  who  are 

remained  to  be  carried  out.     Farrar  v.  the  proper  objects  of  the  power,  but 

McCue,  89  N.  Y.  139.  the  appointment  is  wholly  void.  Varrell 

1.  A  New  Tork   Rev.    Stat,,  §    104  v,  Wendell,  20  N.  H.  431. 

(Banks'  ed.),  p.  3448;  (1883)  p.  2x91,  A  widow  who  had  a    power    under 

Cooke  V.  King*s  County,  97  N.  Y.  a3i;  her  husband's  to  appoint  among  their 

Clark  V.  Crego,  47  Barb.  (N.  Y.)  6x4;  children,  made  a  devise  to  her  son  dur- 

Marvin  v.  Smith,  56  Barb.  (N.  Y.)  606.  ing  his  life,  ''remainder  to    the    lawful 

And  the  assignee  may  enforce  the  issue  of  his  body  forever,  and  pro- 
execution  of  the  power  in  equity,  the  vided  that  if  he  died  without 
same  as  the  one  for  whose  benefit  the  issue,  he  should  have  power  to  appoint 

S)wer  was  created.  Clark  v,  Crego,  47  one    of    the  testatrix's     children     or 

arb.  (N.  Y.)  599.  grandchildren  as    his    devisee.     Held^ 

9.  4  Cruise  Uig.  *X46;  4  Kent's  Com.  that  the  son  took  the  estate  in  fee,  and 

♦328;  I  Perry  on  Trusts,  %%  250,  256.  that    the    remainder    over   was    void. 

This  rule  applies    only  where    the  Hood    v.   Haden,    83   Va.    588.       See 

person  or  classes  of  persons  who  are  to  Stuyvesant  v.  Neil,  67    How.  Pr.    (N. 

take  under  the  power,  are  defined  in  Y.)'x6. 

the   instrument  creating  it.     Mr.  Jar-  It  was  held  by  a  nisi  prius  court  in 

man  states  the  rule  thus:  "In  the  case  Oh*io    that  ^where    a   testator  devised 

of  appointments,  testamentary  or  other-  realty,  with  a  direction  to    the  devisee 

wise,  under  powers  of  selection  or  dis-  to  divide  the  fee  simple  by  deed  or  will, 

tribution  in   favor  of  defined  classes  of  among  the  heirs  of  his  body,  a  devise 

objects,  the  appointees  must  be  persons  by  the  latter  to  one  of  his  heirs  to  hold 

competent  to  have  taken  directly  under  for    three    years,  and    then    distribute 

the  deed  or  will  creating  the  power."  x  among  certidn  parties  named  in  speci- 

Jarman  on  Wills,  289;  Bamum  v.  Bar-  iied  proportions,  was  not  a  proper  ex- 

num,  26   Md.   119.    See,  Robinson    v.  ercise  of  the  power.  Jennert  r.  Houser, 

Hardcastle,  2  T.  R.  241.  4  Ohio  Circ.  Ct.  Rep.  353.    But  in  a 

An   appointment  to  take  effect  at  a  somewhat   similar     case      in      South 

future  period  is  not  void  i« /^/o,  because  Carolina,    where      the     power     was 

it  may  include,  or  turn  out  to  include,  to  convey    to    any    of   the    issue   of 

strangers  as  well  as    objects    of  the  the    testator,   a  deed    to  one    of   the 

power.    It  will  fail  only  as  to  those  ap-  testator's  grandsons  was  valid,  though 

pointees  who  are  not  objects.    In  re  it  was  intended  to  be  only  a  means  to 

rarncombe,  9  L.  R.,  Ch.  Div.  652;  49L.  carry    the    title    to   a     stranger,    and 

J.,  Ch.  Div.  128.  though  the  grandson,  two  days  afler- 

A  tract  of  land  was  purchased  in  the  wards,     actually,  conveyed     to     such 
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cute  it  in  favor  of  himself,  or  in  favor  of  a  husband  or 
wife,* 

Under  the  New  York  statute  no  estate  or  interest  can  /be  given 
or  limited  to  any  person  by  the  exercise  of  a  power  which  such 
person  could  not  have  taken  under  the  instrument  creating  the 
power.'  The  donee  must  be  capable  of  holding  lands,  and  also, 
except  in  the  case  of  married  women,  of  aliening  them.' 

b.  Classes. — Where  power  is  given  to  appoint  to  a  class,  if  it 
is  to  such  members  of  the  class  as  the  donee  shall  see  fit,  he  may 
give  all  to  one  and  may  omit  such  as  he  sees  fit ;  but  if  it  be 
among  the  members  of  a  class,  each  one  must  have  a  substantial 
share,  though  not  necessarily  an  equal  share.^ 

stranger.    Glenn  v,  Glenn,  3i   S.  Car.  Y.)  321 ;  American  H.  M.  Soc.  v.Wad- 

308.  hams,  10  Barb.  (N.  Y.),<6o4. 

Where  a  mixed  estate  consisting  of  The  prohibition  of  .this  section  does 

real  and  personal  property  is  the  subject  not  refer  merely  to  estates  void  bj  rea* 

of  appointment,  it  is  not  necessary  that  son  of  an  illegal  suspension  of  the  power 

each  of  the  objects  have  some  of  each  of  alienation  (Perpetuities,  ^  128),  but  to 

kind.     Morgan   v,  Surman,    i    Taunt,  estates  which  majr  be  lawfully  created, 

389.  but  which  the  appointee  is  incompetent 

Where  one   having  a   power  of  ap-  to  take  by  deed  directly  from  the  person 

pointment  among  certain  persons,  dies  creating  or  reserving  the  power.  Demp- 

without    having     fully     executed     it,  sey  v,  Tyler,  3  Duer  (N.  Y.)  98. 

those    appointees  who   have   received  t.  4    JVew    Tork  Rev.  Stat.,   4    109 

any  thing  can  claim  a  share  of  the  res-  (Banks*    ed.),  p.  2449;  (1882)    p.    1291, 

idue  only  by  bringing  what   they  have  2193. 

received     into    the    collatio    bonorum.  As  to    power  of  married  women  to 

Knight    V,  Yarborough,   Gilm.    (Va.)  hold  and  aliene  lands,  i^ee   passim^  Al- 

27.  bany  F.  Ins.  Co.  v.  Bay,  4  N.  Y.  9. 

1.  2  Washb.  Real   Prop.  ♦310,  ♦321;  4.  Bouv.    Inst.    1923;  Lippincott  v. 

Williams  Real   Prop.   ♦220;   2   Cruise  Ridgway,  10  N.  J.   Eq.  164;  Rhett  v. 

Dig.  *  1 46.  Mason,    18   Gratt.   (Va.)    541;    In   re 

This  grows  out  of  the  principle  that  Meredith,  3  L.  R.,  Qh.  Div.  757 ;  25  W. 

the  execution  of  the  power  relates  back  R.  107 ;  Lloyd  r.  Lance,  14  L.  J.  Ch. 

to  the  original  instrument  creating  the  456 ;  In  re  Veale,  4  L.   R.,  Ch.   Div. 

power,  and   the  estate   passes  directly  61 ;  affirthed  on  appeal,  5   L.   R.,  Ch. 

from   the  grantor  of  the  power  to  the  Div.  622;  46  L.  J.  Ch.  699. 

appointee.  A  general  power  to  appoint  a  fund 

A  power  o/*  disposition  in  the   testa-  among  children   in  such   proportions 

tor's    widow,    wholly  unlimited  as'  to  as  shall  be  thought  fit,  enables  the  gift 

beneficiaries,  may  be  exercised  in  favor  of  particular  interests  and  the  appor- 

of  her  second  husband.    New  v.  Potts,  tionment  of  such   interests  at  discre- 

55  Ga.  420.  tion ;  as,  for  instance,  an  interest  for 

But  this  rule  will  be  governed  by  the  life  may  be  given  to  one  child  in   a 

express  terms  of  the  instrument  creating  particular  share,  and  the  capital  of  the 

the  power.   Thus  where  a  testator  gave  same  share  may  be  limited  to  another 

his  widow  his  real  estate  for  life,  and  child,  or  a  share  may  even  be  limited 

authorized  her  to  dispose  thereof  to  his  to  a  child  upon   a  contingency.    The 

heirs  as  she  thought    best,    she  could  distribution  need  not  be  made  in  gross 

not  so  appoint  as  to  secure  to  herself  a  sums.      Beardsley    v.    Hotchkiss,    96 

substantial    pecuniary    benefit,    as    by  N.  Y.  201 ;  affirming^  on  this  point  30 

conveyances  in  consideration  of  money  Hun  (N.  Y.)  605. 

paid  to  her.    Shank  v.  Dewitt,  44  Ohio  A  testator  gave  all  his  property  to 

St.  237.  his  wife,  in  trust,  to  apply  the  income 

S.  ^New  Tork  Rev.  Stat.,  $  109,  129  to  her  own  use  during  her  life,  and  at 

(Banks'ed.),pp. 2449, 2451  ;(i882)p.2i93;  her  death  to  divide  the  same  among 

Dempsey  v,  Tyler,  3  Duer  (N.  Y .)  73;  her   four  sons,  a  daughter,  and  the 

Salmon  v.  Stuyvesant,   16  Wend.  (N.  issue  of  a  deceased  son,  in  such  shares 
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as  she  might  by   will   direct,  and,  in  marriage  Is  strlctljr  confined   to  thoie 

default  of  such  direction  to  the  bene-  children.    Goodtttle  v.   Weal,  a   Wila. 

ficiaries  above  mentioned,  in  six  equal  ^69.    See  Doe  v.  Nail,  6  Exch.  102 ;  ao 

shares,  the^  issue  of  the  deceased  son  L.  J.  Exch.  161. 

to  take  one  share.    Should  either  ben-  If  there   was  but   one  child  of  the 

eficiarj  die  before  his  intended  share  marriage,  that  child  takes   the  whole, 

vested,  his  issue  was    to    take    such  Doe  v.  Dunt,  a  Wils.  556. 

share.     No  disposition   was  made  of  Where  a  power  was  given  to  charge 

the  share  of  any   living  child   in  case  an    estate  with  portions    for  jounger 

of     his  or  her  death    without   issue,  children  varying  in   amount  according 

By  a  codicil   he  directed  **that  on  the  to  the  number,  being  if  there  were  four 

death  of  my  said  wife  the  share  of  my  or    more,    £5000,     and    four  younger 

estate  to  go  to  our  son  James  and  our  children  were  bom,  two  of  whom  died 

grandson  Charles  shall  be  held  by  my  before  the  portions  *were  to  be  raised, 

surviving  executors  in  trust  for  them  an  appointment  of  the  full  amount  of 

during  their  lives;  and   at  their  re-  £5000    is   valid,     notwithstanding  the 

spective  deaths  the  principal  shall  go  death    of   the     children.      Knapp   v, 

to  their  issue,  if  any ;  if  none,  then  the  Knapp,  la  JL.  R.  Eq.  338;  34  L.  T^  N. 

same  shall  fall  into  mv  general  estate,  S.  540. 

or  as  my  said  wife  shall  by  will  direct"  IllvMiry     appolAtmaiita    are     those 

It  was  held  that  as  to  the  two  shares  where  only  a   nominal    share  ia  ap- 

mentioned  in  the  codicil  the  wife  had  pointed  to  any  one    or    more    of  the 

power,  in  case  of  the  death  of  either  objects  of  the  power.    That  the  ezer- 

before  her  without  issue,  to  will  such  cise  of  a  limited  poWer  given  by  will  In 

share  to  any  person  whom  she  might  respect  to  one-half  of  the  property  was 

select,  and  that  she  was   not  confined  illusory  or  collusive  would   not  make 

to  the  class  named  in   her   husband's  void  the  exercise  of  an  unlimited  power 

will.    Austin  f.Oakes,  48  Hun  (N.  Y.)  as  to  the  other  half,  it  not  api^earing 

49a.  that  the  latter  power  would  have  been 

A  wife  having    a  power  to   appoint  differently  exercised  if  the  former  had 

among  her  issue  living  at  the  date  of  not  been  perverted.    New   v.  Potts,  55 

the  appointment,  appointed  by  deed  to  Ga.  4ao. 

the  children  of  her  daughter  in  equal  Such   appointments   are   made  valid 

shares  on  their  attaining  twenty -one.  in  Bnglana^  in  equity  as  well  as  at  law, 

At  the  date   of  the  appointment,   the  by  Statute  i  Wm.  IV,  ch.  47. 

daughter  had  three  children,  and  three  It  has  been  held  that  no  appointment 

were  born  afterwards.    Held^  that  each  was  illusory  in  a  court  of  law.    Morgan 

of  the  children  living  at  the  date  of  the  v  Surman,  i  Taunt  389. 

appointment  would,  on   attaining   the  See  Gainsford  v.   Dunn,   17   L.  R. 

age  of   twenty-one,   take  one-sixth  of  Eq.  405;  30.L.  T.,  N.   S.   383;  43  L.  J. 

the  property,  plus  an  accruing  share  of  Ch.  403. 

the  sixth  purporting  to  be  appointed  to  An  appointment  made  since  the  pas- 

any  other  child  who  might  die  under  sage  of  the  Illusory  Appointments  Acts 

twenty-one.    In   re  Farncombe,  9  L.  (11  George  IV  and  i  William  IV,  chap. 

R.,  Ch.  Div.  652.  46),  under  a  non-exclusive  power,  of  an 

Wiiere  the  power  is  to  appoint  to  the  entire  fund  unto  and  among  the  objects 

children   of   the  donee,   a  child  bom  of  the  power,  "and   the  survivors  and 

af\er  the  making  of  the  will  and  in  the  survivor  of   them,    and    if   only    one 

lifetime  of  the  testator,  is  a  proper  ob-  should  survive  then  unto  that  one,"  is 

ject  of  the  power.     Morgan  v.  Surman,  valid.     In  re  Capon's  Trusts,  10  L.  R., 

X  Taunt.  289.  Ch.  Div.  484;  48  L.  J.,  Ch.  .Div.  355;  ay 

Where  a  fund  was  settled  upon  the  W.  R.  376. 

death  of  E  for  such  descendants  of  X  EzoluilTe    Appofntmants. — Where   a 

as   E   should  appoint  by   will,  an  ap-  power    is     given    to     A     to    appoint 

pointment  to  the  legal  personal  repre-  "among**  certain  persons,  and  "in  such 

sentatives  of  descendants  who  died  be-  proportions    as    A    may    appoint,"  A 

fore  E,  was  in  excess  of  the  power.    In  has  authority  to  exclude  some  of  such 

default  of  the  exercise   of  the  power,  persons.    Ingraham  v,  Meade,  3  Wall 

the  descendants  of  X  living  at  the  death  Jr.  (C.  C.)  32. 

of  E  would  take  in  equal  shares.    In  re  Where  a  widow  has  a  power  of  ap- 

Susanni,  26  W.  R.  93.  pointment  in  favor  of  children,  a  be- 

A   power  under  a  marriage  settle-  quest  to  one    daughter  is  a  good  exe- 

ment  to  appoint  to  the  children  of  the  cution.    Friend  v.  Oliver,  37  Ala.  53a* 
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A  husband,  bj  his  will,  provided  as  Earlier  English  cases  on  the   subject 

follows:  "I  give  and  bequeath  all  nij  of  exclusive  appointments  Are  Smith  v, 

property,  both  real  and  personal,    .   .   .  Gregson,  i  T.  R.  432;   Spring  v.  Biles, 

to    my    wife,  Elizabeth,  to  use  or  dis-  i  T.  K.  435;  Doe  v.  Alchin,  2  B.&  A. 

pose  of  in  anj   manner  that  she  may  122 ;  Robinson  v.   Hardcastle,  2  T.  R. 

think  proper  during  her  lifetime,  and  at  241;  Beard  v,  Westcott,  5   Taunt.  393; 

her  death  may  by  will  dispose  of  the  ^  B.  &  A.  801  n;  Doe  t/.  Denny,  i  Ld. 

same  between*  my  children  and  grand-  Kenyon  280^  Bulteet  v,  Plummer,  6  L. 

children  as  she  may  think  proper.'*     It  R.  Ch.  160;  In   re  Moredith,  5   L.  R. 

was  held  that  her  interest  in  the  prop-  Ch.  Div.  757. 

erty  so  given    was    a   life  estate,  with  To  Grandcliildroii. — A  power  of  ap- 

discretionary    power    of  testamentary  pointment     among    the     children     of 

disposition   among    testator's  children  the  testator  will   not   authorize  either 

and  grandchildren,  but  without  power  a    general    or    a    partial    appointment 

toentirely  exclude  any  of  them.  Wright  among      his      grandchildren.       Hor- 

V,  Wright,  41  N.  J.  ^.  382.    This  is  in  witz  v,  Norris,  49  Pa.  St.  213;  Little  v, 

harmony  with  the  earlier  case  of  Lip-  Bennett,   5  Jones'  £q.  (N.  Car.)    156; 

pincott  u.  Ridgway,  xo  N.  J.  Eq.  164.  Carson  v,  Carson,   Phil.  Eq.  (N.  Car.) 

There  an  estate  was  devised  to  trus-  57;    Jarnagui   v,    Conway,  3  Humph, 

tees  to  pay  "to  such  brothers  and  sis-  (Tenn.)  50. 

ters  of  my  daughter  H  and  their  chil-  Compare  Ingraham  v,  Meade,  3  Wall, 
dren,  and  in  such  proportions,  as  she  Jr.  (C.C.)  32;  Doe  v.  Cavendish,  4 T.R. 
shall,  by  her  last  will  and  testament,  or  741  n.  i ;  East  450;  3  Dougl.  48;  Fry  v, 
other  w'riting  in  the  nature  thereof,  etc..  Capper,  Kay.  163;  2  W.  R.  136,  in 
direct  and  appoint — my  will  being  that  which  case  it  is  held  that  in  such  cases 
she  shall  have  power  to  dispose  of  the  grandchildren  might  take  under  a  limit- 
same  among  her  said  brothers  and  sis-  ation  to  a  child  for  life,  with  remainder 
ters  and  their  children,  as  she  may  to  the  children  of  such  child,  by  treat- 
think  fit,  but  to  no'  other  person  what-  ing  the  first  taken  as  a  tenant  in  tail, 
soever."  It  was  held  that  each  broth-  Where  the  power  is  to  appoint  to 
er  and  sister  was  entitled  to  some  por-  children,  an  appointment  in  favor  of 
tion  of  the  fund.  children,   with    remainder    to    grand- 

But  the  court  of  Appeals  of  Mary-  children,  is  void  as  to  the  excess  only. 

land  has  recently  decided  that  where  a  Doe  v.  Welford,  4  P.  &  D.  77;  12  Ad. 

testator  devised  all  his  property  to  his  &  Ell.  61 ;  5  Jur.  38.     To  same  effect, 

wife  for  life,  with  power  to  will  it  to  Carr  t;.  Atkinson,  41  L.  J.  Ch.  785;  14 

their  children,   and    also  to  make  ad-  L.  R.  Eq.  397;  26    L.  T.,  N.  S.  680. 

vancements  to    them    during  her  life.  See  also  Adams  v.  Adams,  Cowp.  6e. 

discriminating    between    them   in    her  A  power  of  appointment  among  chil- 

discretion,  and  that  the  remainder  un-  dren,  in  terms,   may,  however,  include 

disposed   of   at    her    death   should  be  grandchildren,    if,  in    a  general    way, 

equally  divided    among  the    children,  grandchildren  are   manifest  objects  of 

the  wife    could    convey   in   fee-simple  the  trust.    Thus  where  the  issue  of  chil- 

part  of  the    realty  to    one  of  the  chil-  dren  were  provided  for  in  default  of  ap- 

dren  by  way  of  advancement.    Franke  pointment,  in  the  same  clause  in  which 

V.  Auerback,  72  Md.  580.  children  alone  were  mentioned   as  en- 

By   37  and  38    Vict.,  ch.  37  (passed  titled  to  receive  under  appointment,  it 

July  30, 1874),  it  was  provided  that  no  was  held  tjjat  such  issue  was  meant  to 

appointment  should  be  invalid  at  law  be  included  within  the  power  of  the  ap- 

or  in  equity  on    the  ground    that  any  pointment.      Ingraham    v,    Meade,    3 

object  of  such   power    had  been    alto-  Wall.  Jr.  (C.  C.)  32. 

gether  excluded.     By  the  express  terms  A  somewhat  peculiar  case   arose  in 

of  the  act  it  applies  only  to  cases  where  New  Torh^  in  which  the  above  view  was 

the  instrument  making  the  appointment  taken.     A  testator  gave  a  power  of  ap- 

was  executed  after  its  passage.    There-  pointment    to    his    adopted   daughter, 

fore,  where  a  married  woman,  having  a  who  was  generally  regarded  as   his  il- 

power  to  appoint    a  fund    among   her  legitimate  child.     His  sisters  and  their 

children  by  lier  will,  by  a  will  executed  children  did  not  treat  her  with  affection, 

before  the  act  made   an   exclusive  ap-  at  which  testator,  who  was  very  fond  of 

pointment,  such  appointment  was    in-  her,  was  angry,  and,  before  making  his 

valid,  though  she  did  not  die  until  after  will,  he  said  that  he  would  ''make  a  lady 

the  passage  of   the    act.    Moynam  v,  of   her,  in    spite  of  them."     She  was 

Moynam,  i  Ir.  L.  R.,  Ch.  Div.  383.  younger  than  moat  of  his  sisters'  cliil- 
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dren,  and  would  therefore  ihore  proba-  distributed  among  ceitain  of  her  cbil- 

bljr  receive  care  arid  attention  from  the  *  dren    and    grandchildren,    whom   the 

grandchildren  than  the  children  of  tes-  designated  bj  name.    This    was   held 

tator's  sisters,  if  she  should  live  to  old  not  to  be  a  valid  execution  of  the  power, 

age.    Testator  devised  to  her  for  life,  Stephenson  v.   Richardson,  38  Pa.  St 

and  after  her  death  to  such  of  her  law-  40. 

ful  issue  as  she  should  appoint    In  de-        Vest  of  Kin. — Where  a  power  is  given 

fault  of  appointment,  the  estate    was  to    an   unmarried  woman    to    appoint 

limited,'  after  her  death,  to  her  lawful  among  her  own  family  or  next  of  kin, 

issue  in  fee,  in  equal  shares;  but,  if  such  she  is  not    confined    to  those  who  are 

issue  should  be  of  unequal  degrees  of  named  in  the  statute  as   next  of  Ida, 

consanguinitjr,  the  issue  of  a  deceased  but  she    may    exercise   the   power  in 

parent  was  to  take  the  share  the  parent  favor  of  any  relative.    Snow  v.  Teed,  9 

would  have  taken  if  living.    The  ninth  L.   R.  Eq.''6a2;a3  L.  T.,  N.  S.  305. 
clause  provided  that,  if  said    daughter        But  if  the   distribution  be  left  to  a 

should   die  without  issue,  she  should  court  of  equity,  such  court  will  confine 

have  power  to  appoint  the  property  de-  it  to  the  nearest  relative,     i   Perry  on 

vised  to  any  of  testator*6  sisters,  **or  to  Trusts,  §  257. 

all  or  any  of  the  lawful  issue"  of  them,        An    appointment  to  an  object  of  the 

in    such    shares    as  she  should  deem  power  for  life,  with    remainder  to  his 

proper.    She  died   without  issue,  and  next  of  kin,  will  take  effect  if  at  the 

Dy  will  appointed  the  property  to  the  death  of  the  life-tenant  his  next  tk  kin 

grandchildren  of  testator's  sisters;  their  are  objects  of  the  power.    In  re  Coul- 

parents  then  being  alive.  It  was  held  man,  Munby  v.  Ross,  30  Ch.  Div.  186. 
that,  in   view  of  the  facts  of  the  case,        Appotntment  fiy  Court. — Where  the 

and    of   the    context  of  the  will,  the  power  of  appointment  is  to  children 

'*issue"  of  testator's  sisters  mentioned  as  a  class,  though  the    donee  mi^t 

in  the  nfnth  clause  included  any  of  their  have  distributed  it  unequally  among 

descendants,  and  that  the  appointment  them,  yet  if  he  fails  to  execute   the 

was  valid.     Drake  v,  Drake  (Supreme  power,  and  it  is  one  where  equity  will 

Ct.),  3  N.  Y.  Supp.  760;  o^rm^a  10  N.  supply  the '  execution,  being  coupled 

Y.  Supp.  1S3.  with  a  trust,  the  court  will   distribute 

A  testator  gave  power  to  his  son  to  the  fund  equally  among  the  objects  of 

sell  a  tract  of  land  "to  an  v  of  my  issue  it     i  Perry  on  Trusts,  §  250,  and  cases 

and  to  make  a  good  fee-simple  title  to  cited  note  (5).  And  this  on  the  ground 

the    purchaser."     The    son    conveyed  that  equality  is  equity,     i    Perry  oa 

this  land  in  fee  to  his  son,  a  grandson  of  Trusts,  §  255^. 

testator.  It  was  held  that  the  erand-  The  law  is  thus  stated  by  Lord  Cot- 
son  was  embraced  in  the  word  "issue,"  tenham  in  Burrough  v.  Pliilcox,  5  Mj. 
and  that  he  took  a  good  fee-simple  title.  &  Cr.  72 :  **  When  there  appears  a 
Glenn  v.  Glenn,  21  S.  Car.  308.  general  intention  in  favor  of  a  class 

In  North  Carolina  property  was  de-  and  a  particular  intention  in  favor  of 

vised     to     the      wife    for    life,    with  particular  individuals  of  a  class,  to  be 

power  to  dispose  of   it    by  will  among  selected  by  another   person,  and  the 

all  of  her  children.    By    her    will    she  particular   intention    fails    from  that 

disposed  of  a  part  of   the  estate  to   her  selection  not  being  made,   the  conrt 

grandchildren  and'  other  more    remote  will  carry  into  efiTect  the  general  in- 

descendants,  and  a  part  to  some  of  her  tention  in  favor  of  the  class." 
children  for    life    only.     It    was    held         But  if  the  donor  of  the  power  lajs 

that  the  will  was    not    a  valid  exercise  down  any  rule  by  which  the  donee  is 

of  the  power,  and  that  the    legal    title  to  be  governed  in  his  selection  of  the 

passed  to  her  children  as  heirs  at  law.  beneficiaries  or  in  the  distribution  of 

Little  V.  Bennett,  5  Jones'  £q.  (N.  Car.)  the  fund,  the  court  will  place  itself  in 

X56.  the  position  of  the  donee,     i  Perry  on 

To  the  same  effect    is   a  decision  in  Trusts,  §  255;  Gower  v,  Mainwaring, 

Pennsylvania,    Certain  real  estate  was  2  Ves.  87.      Compare  McNeilledge  r. 

devised  by  a  testator  in  that    State    to  Galbraith,  8  S.  &  R.  (Pa.)  43;  Harn- 

his  daughter  for  her  sole  and    separate  son  v,  Harrison,  2    Gratt    (Va.)   i; 

use,  and  at  her  decease    to    descend  in  Withers  v,  Yeadon,  i   Ricfh.  £q.  (S. 

fee  to  such  of  the  children  as  she  might  Car.)  324. 

in  writing   direct    The    daughter    by        Mr.  Perry  says  that  if  the  donee  is 

will  directed  the  property  to  be  sold  by  to  select  from  the  donor's  relations,  he 

her  executor,  and  the  proceeds    to   be  may  select    from    the  whole  circle, 
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The  New  York  statute  provides  that  where  the  disposition  is 
directed  to  be  made  to,  among,  or  between  several  persons,  with- 
out specifying  the  share  of  each,  all  shall  be  entitled  to  an  equit- 
able proportion.  But  if  the  terms  of  the  power  import  that  the 
estate  or  fund  is  to  be  distributed  between  the  persons  desig- 
nated in  such  manner  or  proportions  as  the  trustees  shall  think 
proper,  the  trustee  may  allot  the  whole  to  any  one  or  more  of 
such  persons  to  the  exclusion  of  the  others.* 

13.  Consent  of  Third  Person. — Where  the  instrument  creating  the 
power  provides  that  it  is  to  be  executed  only  with  the  consent  or 
concurrence  of  some  party  other  than  the  donee  of  the  power, 
such  consent  is  essential  to  a  valid  exercise  of  the  power.* 

whether  near  or  distant,   and  may  ex-  of  the  first  cestui  que  trusty  a  life-ten*' 

elude  whom    he    pleases ;  but    if  the  ant,  a  warranty  deed  by  the  trustee  for 

power  is  to  distribute  to  the  relations,  a  valuable  consideration,  in  which  all 

then  he  must  confine   himself  to  such  the  cesiuis  que  irusieni  join,  carries  the 

as  would  be  entitled  under  the  statute  title.      Gindrat  v,    Montgomery   Gaa 

of  descent  and  distribution.  But  if  the  Light  Co.,  82  Ala.  596. 
power  devolves  upon   the   court  as  a        The  mere  expression  by  the  testator 

trust,  it  will  adopt  the  rule  of  the  stat-  of  a  wish  or  a  direction  that  the  heirs 

ute,  whether  the  power  be  one  of  selec-  should  be  consulted,  does  not  render 

tion  or  distribution,  unless  the  donor  their  consent  requisite  to  a  valid  sale, 

has  himself  established  a  rule  of  selec-  Thus  in  Netv  Jersey^  where  a  testator, 

don.     I  Perry  on  Trusts,   ^  256,  and  after  directing  all  his  debts  to  be  paid, 

cases  cited  in  notes.     See  also  §  250.  gave  to  each  of  his  six  children  an  equal 

While  the  rule  of  the  statute  is  used  share  of  all   of  his  estate,  the  shares 

to  determine  the  persons  who  are  to  of  his  two  daughters  to  be  invested  for 

take,   reference  will   be  made  to  the  their  use  during  life,  with   remainder 

terms  of  the   gift  in  order   to   fix  the  to  their  respective   heirs,  and  appoint- 

proportions;    and   if   the  proportions  ing  his  son  W  his  sole  executor,  con- 

cannot  be   determined  from  ^he  Ian-  eluded  his  will   as   follows :    **My  will 

guage  used  by  the  donor,  the  distribu-  and  wish  is  to  consult  the  heirs  whether 

tion   will   be    made    per    capita.     If,  it  will  be  best  to  sell  it  or  otherwise — 

however,  the  gift  is  to  the  next  of  kin,  the  homestead   property,"  it  was  held 

the  court  will  confine  it  to  the  nearest  that  the  power  of  the  executor  to  sell, 

relations,     i  Perry  on  Trusts,  ^  257.  which  was  given   by   implication  was 

See  DeLisle  r.  Hodges,  43  L.  J.  Ch.  not  dependent  upon  the  consent  of  the 

385 ;  22  W.  R.  363;  30  L.  T.,  N.  S.  iq8.  heirs.     Haggarty  xk  Lanterman,  30  N. 

i.  4  New    Tork  Rev.  Stat.  ^^  98-9  J.  Eq.  37. 
(Banks'  ed.),  p.  2448;  (1882)  p.  2191.  In   a   case   arising  in    Texas,  a  sale 

2.  Richardson   x\  Crooker,  7    Gray  without  consent  was  upheld,  under  the 

(Mass.)  190;  Haymond  v.    Jones,   33  circumstances   of   the   case.     There  a 

Gratt.   (Va.)   317;    Hoyt  v.  Hoyt,  17  husband  and  wife   conveyed  the  wife's 

Hun   (N.  Y.)  192;    Hamilton  v.  New  land  in  trust  for  the  benefit  of  their 

York   Stock    Exchange    etc.   Co.,   20  minor  children.    The   deed  provided 

Hun  (N.  Y.)  88.  that  the  trustee  should  have  power  to 

Where  a  conveyance  in  trust  for  the  sell  at  the  request  of  the  minors,  made 
benefit  of  husband  and  wife,  with  re-  through  their  leg^l  and  natural  guar- 
mainder  to  their  children,  contains  a  dian.  In  1871  the  trustee,  at  the  re- 
grant  of  power  to  the  trustee  to  sell  quest  of  the  parents,  sold  the  land,  no 
and  convey  with  the  assent  of  the  guardian  having  been  appointed.  At 
husband  and  wife,  a  sale  by  the  trustee  that  time  in  Texas  no  guardian  other 
with  such  assent,  and  in  the  absence  of  than  the  father  could  have  been  ap- 
fraud,  cuts  off  the  rights  of  the  chil-  pointed.  It  was  held  that,  as  agaOnst 
dren.  Hamilton  t;.  Mound  City  Mut.  the  minors,  the  trustee's  deed  conveyed 
L.  Ins.  Co.,  6  Lea  (Tenn.)  402.  a  good  title.     Harris  v.  Petty,  66  Tex. 

And  where  a  mere  naked  trustee  has  514. 
power  to  sell  the  land  with  the  assent        Effect  will  be  given  to  the  instrument 
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•o  far  as  may  be  without  violating  the  •Ignment  of  any  portion  to  her,  united 

intention  of  the  donor.    Thus,  in  Ala-  with  her  husband,  who  was  insolvent, 

6ama^  where  a  husband  conveyed  lands  in  a  conveyance  of  her  interest,  under 

to  a  trustee  for  the  separate  use   and  the  will  of  her  father,  to  a  trustee  to 

benefit  of  the  wife  for  her  life,  remain-  secure  certain  debts  of  her  husband, 

der  to  his  heirs,  directing  that  the  same  The   majority   of  the  court  held  tliat 

be  kept  free   from   incumbrance,  and  the  executor  of   the   testator  had  no 

authorizing  the  trustee,  on  the  written  power,  under  the  will,  to  pay  the  daugh- 

request  of  the  wife,  to  sell  and  re-invest,  ter's  legacy  to  any  one  except  a  trustee 

a  mortgage  of  the  property,  signed  by  chosen  and  qualined  as  the  will  direct- 

the  trustee  and  the  wife,  while  it  would  ed,  and  if  the  daughter  had  the  right  to 

not  convey  the  fee^  will  convey  the  life  convey  it  at  all,  she  could  only  do  so 

estate  of  the  wife.    Butler  v.  Qazzam,  with  the  concurrence  of  her   trustee, 

8i  Ala.  491.  and  therefore  the  deed  of  trust  was  a 

So  in  Georgia^  where  land  was  con-  nullity.      But    from    tliis    view   Judge 

veyed  to  A  in  trust  for  B  for  life,  with  Christian  dissented.  Haymond  v.JoneS| 

remainder  to  such  children  as  B  might  33  Gratt.  (Va.)  317. 
have  in  €9sezX.  her  death,  and  in  default         Where  a  homestead  was  devised  to 

of  children,  to  grandchildren  living  at  the  widow  for  life,  with  direction  to  the 

the  time  of  her  death,  with  power  to  A  executor  to  sell  the  same  and  pay  the 

to  sell  and  reinv^t  with  the  consent  of  proceeds  to  his  children,  the  executor 

the  persons  for  whose  use  he  might  at  may  sell  during  the  widow's  lifetime, 

any  time  hold  the  property,  and  A  sold  with  her  consent,  the  limitation  of  tlie 

the  land  with  consent  of  the  life  tenant  power  of  sale  for    her  life  being  solely 

only,  while  a  usee  in  remainder  was  in  for  her  benefit     Hamlin   v.  Thomas, 

life,   and  B  survived  all  her  children  126  Pa.  St.  20. 

and  died,  leaving  grandchildren,  it  was        Where  the  person  whose  consent  u 

held  that  while  the  sale  did  not  devest  required  is  afterwards  made  the  donee, 

the  grandchild ren*s  title,  it  did  convejr  the  sale  may  be  made  without  the  con- 

the  Itfe-estate  of  B.    Augusta  v,  Rad-  sent  of    any  one.     Williams  r.  Wil- 

diffe,  66  Ga.  469.  liams,  i  Duv.  (Ky.)  221. 

It  would  seem  that  the  concurrence  '  Where  a  sale  can  be  made  only  with 

of  a  trustee  may  be  required,  though  the  consent  of  the  devisees,  or  a  ma- 

nd  expressly  provided  for  in  the  in-  jority  of  them,  the  devisees  do  not  lose 

strument  creating  the  power.     It  was  the  power  to  consent  by  reason  of  the 

so  held  by  a  divided  court  in  Virginia^  execution  by  them  of  a  mortgage  to 

A  testator  devised  his  property  to  his  secure  a  debt  due  from   the  testator, 

wife    for    life,    and   further    provided,  Duryee  v.  Martin,  36  N.  J.  Eq.  444. 
*'after  the  death  of  my  wife  I  wish  my        By  a  marriage  settlement   a  power 

estate  divided  among  my  children.     I  over  a  trust  fund  was  given  to  the  hus- 

give  to  each  one  of  my  children  one-  band  and  wife  in  favor  of  their  chil- 

fiflh  part  of  my  estate.     ...     I  wish  dren,  and  they  appointed  a  portion  of 

whatever  may  be  coming  to  my  daugh-  the  fund  upon  such  trusts  as  S,  one  of 

ters  put  into  the  hands  of  trustee^  of  the  children  should,  with  the  consent 

their  own  choosing,  requiring  them  to  of  the  trustees  named  in  the  father's 

sive  ample  security  for  the  faithful  per-  will,  appoint.     Held^  that  the  require- 

rormance  of  the   trust    committed    to  ment   as  to  consent  was  beyond  the 

them."    Other  clauses  of  the  will  read,  power  of  the  parents,  and   being  in- 

**I  wish   the    portions  coming  to  my  separably  connected  with  the  appoint- 

daughters  placed  in  the  hands  of  their  ment,    made    the    power    to   S  void, 

respective  trustees  and  used  for  them  Webb  v,  Sadler,  4  L.  J.  Ch.  498 ;  8  I* 

as  hereinbefore  directed.    .   .    .    Should  R.  Ch.  419. 

any  of  my  children  die  without  an  heir        Evidence    of    Ctonsent. —  Where    the 

of  their  body,  it  is  my  desire  that  what-  power  to   sell   real  estate  is  to  arise 

ever  may  then  be  left  of  what  they  may  upon  the  request  of  the  wife,  a  simple 

have  received  from  my  estate  revert  to  request  in    writing  is    sufficient;   no 

the  same,  to  be  equally  divided  among  privy  examination  or  other  formalities 

my  surviving  children,   with  such  re-  are  required.    Cardwell  v,  Cheatham, 

strietions  in   regard   to   my   daughters  2  Head  (Tenn.)  14. 
that  may  be  entitled  to  a  portion,  as        Under  the  Alabama  Code,  ft  is  sufii* 

hereinbefore    provided."     A    daughter  cient  if  the  person  whose  consent  is 

married,  and  pending  the  partition  of  required,  join  in  the  execution  of  the 

the  testator*s  estate,  but  before  an  as-  deed.    Gindrat  v.  Montgomery  Gas- 
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If  the  person  whose  consent  is  required  dies  before  the  execu- 
tion of  the  power,  the  power  is  extinguished.^ 

The  New  York  statute  requires  that  where  the  consent  of  a 
third  person  is  necessary,  it  shall  be  expressed  in  the  instrument 
by  which  the  power  is  executed,  or  shall  be  certified  in  writing 
thereon.  .  In  the  first  case  the  instrument  of  execution,  and  in 
the  second  the  certificate,  must  be  signed  by  the  party  consent- 
ing, and  if  it  is  to  be  recorded,  his  acknowledgment  must  be 
taken.* 

Light  Co.,  8a  Ala.  596.  Or  if  a  writing  and  disposing  of  the  whole  of  the 
be  indorsed  on  the  deed  after  its  ex-  property;  but  this  power  was  to  be 
«GUtion,  acknowledging  that  the  sale  exercised  with  the  approbation  and 
was  made  with  the  consent  of  the  consent  of  W  C,  and  not  otherwise, 
party  signing  it,  and  at  her  written  re-  W  C  died,  and  bj  a  decree  of  the 
quest  such  acknowledgment  being  circuit  court  of  Baltimore  city,  J  W 
duly  certified.  March  v,  England,  65  }  was  appointed  trustee  in  his  place. 
Ala.  375.  J,  with  the  approbation  and  consent 

Her  consent  to  a  decree  in  equity  for  of  }  W  },  executed  a  deed  of  the 
the  sale  is  sufficient  Tyson  v,  Mickle,  property  to  P,  purporting  to  be  io 
a  Gill  (Md.)  376.  execution  of  this  power.    In  an  action 

And  even  an  oral  assent  has  been  of  ejectment  by  P  to  recover  the 
held  to  be  enough,  where  there  property,  he  offered  in  evidence  in 
is  a  simple  waiver  of  a  right.  Ham-  support  of  his  title,  this  deed  to  him- 
lin  V,  Thomas,  126  Pa.  St.  20.  self  from  J  and    J  W  J.     The  deed 

1.  Kissam  V.  Dierkes,  49  N.  Y.6oa;  was  excluded,  the  court  holding  that 
Powles  V.  Jordan,  63  Md.  ^99.  the  approval  and  consent  required  of 

And  a  power  to  several  to  consent  W  C  to  the  execution  of  the  power 
ceases  with  the  death  of  one.  i  Sugd.  was  entirely  personal,  and  did  not  be- 
Pow.  *i47.  long  to  the  estate  which  he  held  as 

Where  the  consent  of  a  majority  of    trustee ;  and  that  having  died  before 

the  children  living  at  the  time  of  the    the  execution  of    the  power,  it  was 

execution    is    required,    and    all    the    gone ;  and  further,  that  as  the  deed  to 

children    die   before    that    time,  the     P  purported  to  be  made  in  execution 

execution  is  valid  without    any  con-    of    the    power,    and    derived    all    its 

sent.    Leeds  v,  Wakefield,   10    Gray    efficacy   from    it,   and  as   the    power 

(Mass.)     514.     If    the    consent  of    a    was  extinct  and   incapable   of  being 

majority   is   required,  the  consent  of    executed,   no  title    was   conveyed  to 

the   majority   of  those   living  at  the    him.      Powles    v.    Jordan,    62    Md. 

time.  Is  sufficient.    Sohier  v.  Williams,    499. 

I  Curt.  (U.  S.)  479.  Where  the  exercise  of  a  power  de- 

Land  was  devised  to  B  for  life,  re-  pends  upon  a  marriage  of  t^^e  donee 
mainder  to  his  heirs,  power  being  with  the  consent  of  third  parties,  and 
given  to  B  to  sell  and  convey  the  same  such  consent  becomes  impossible  by 
with  the  consent  of  his  mother  and  reason  of  the  death  of  the  parties  where 
brother.  The  mother  having  died  consent  is  required  before  the  marriage 
without  having  given  her  consent,  of  the  donee,  the  donee  has  the  right 
a  sale  made  by  B  with  the  consent  of  to  exercise  the  gower.  Aislabee  v, 
his  brother  would  pass  no  title.  Rice,  2  Moore  350. 
Barber  v.  Gary,  11  N.  Y.  307.  The  consent  of  four  trustees,  surviv- 

The  Maryland  case  cited  above  was  ors  or  survivor,  was  required  to  cuttinff 
as  follows :  By  a  deed  from  L  and  timber.  All  died.  ,  Held,  that  it  should 
wife,  certain  land  was  conveyed  to  W  be  referred  to  a  master  to  determine 
C,  his  heirs  and  assigns,  in  trust  for  what  timber  should  be  cut.  Hewett  v. 
t|)e  sole  and  separate  use  of  J,  a  mar-  Hewett,  2  Eden's  Ch.  333. 
ried  woman,  with  a  limitation  over  of  2.  yNew  Tork  Rev.  Stat,  f  isa 
the  equitable  estate  after  her  death.  (Banks'  ed.),  p.  3450;  (1883)  p.  3193; 
She  had  the  power,  however,  to  defeat  Barber  v.  Carey.  11  N.  Y.  397. 
tills  llxnltation,  by  selling,  conveying        Consent  is  not  a  mere  formality  nor 
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14.  Equitable  Interpodtioii  in  Omm  of  Poira»--0.  To  AlD  DEFECT- 
IVE  Execution. — ^A  defective  execution  of  a  power  will  be 
aided  frequently  by  equity,  as  will  also  an  incomplete  attempt  at 
execution  ;  but  equity  will  not  interfere  where  there  has  been  a 
total  non-execution  of  the  power.* 

a  nominal  condition.  Kissam  v,  Dier-  sential  to  give  validitj  to  an  instni- 
kes,  40  N.  Y.  602.  ment  executed  in  conformi^  with  this 
If  the  person  whose  consent  is  re-  statute,  aa  in  other  cases,  tne  legisla- 
quired,  dies  before  the  consent  is  given,  ture  have  said,  that  purchasers  and  all 
the  execution  of  the  power  becomes  others  whose  interests  maj  be  affected 
impossible,  and  this  rule  has  not  bjr  the  execution  of  the  power,  shall 
been  changed  by  the  above  section,  have  a  writing  authenticated  bj  the 
This  is  so  decided  in  Barber  v.  Carjr,  signature  of  the  defendant  in  or  upon 
II  N.  Y.  397.  There  one  A.  C.  devised  the  deed  itself.  There  is  nothing  nn- 
cerUin  lands  to  A.  G.  C,  during  hi»  reasonable  in  this.**  And  Parker, 
life,  and  to  his  heirs,  with  power  in  the  J^  «fter  stating  that  under  the  ooin- 
said  A.  G.  C.  to  sell  the  same  by  and  mon  law,  where  the  consent  of 
with  the  consent  of  his  mother  and  third  parties  is  required,  that  con- 
brother.  Before  the  execution  of  the  dition,  like  every  other,  must  be 
power  the  mother  died,  and  A.  G.  C.  strictly  complied  with,  adds :  **There 
afterwards  conveyed  the  land  to  the  is  no  provision  of  the  revised  statutes 
brother  in  trust  to  sell  the  same  that  changes  this  weU-established  rule 
and  out  of  the  proceeds  extinguish  a  of  the  common  law.  The  counsel  for 
judgment  which  constituted  a  Men  on  the  plaintiff  argues  that  ^iia  of  the 
the  land.  The  brother  consented  to  revised  statutes  is  applicable,  and  that 
this  conveyance,  but  his  consent  was  one  of  the  two  persons  whose  consent 
not  expressed  nor  certified  in  accord-  was  requisite  having  died,  it  was  suf- 
ance  with  the  statute.  Gardner,  C.  ficient  that  the  consent  was  given  br 
T.,  comments  upon  these  facts  as  the  survivor  .  .  .  This  section  is 
follows :  ^The  defendant  (the  gran-  applicable  only  to  grantees  of  power, 
tee)  in  this  case  sustained  the  re-  not  to  the  persons  by  whose  consent 
lation  of  third  person  to  his  brother,  it  is  to  be  executed.  The  person  in 
the  donee  of  the  power,  undoubt-  whom  the  power  is  vested  is  caUed 
ediy;  but  he  was  also  the  grantee  the  *grantee  of  the  power.'  The  per- 
in  the  conveyance  by  which  it  was  son  whose  consent  is  required  is  caUed 
attempted  to  be  executed.  Whether  'a  third  person.'  The  power  is  in  no 
this  circumstance  is  to  form  an  excep-  respect  vested  in  such  third  person, 
tion  from  the  general  language  of  the  He  can  only  consent  to  another's  exe- 
statute,  is  the  question  to  be  deter-  outing  it  ...  It  follows  that  by 
mined.  My  conclusion  is  that  it  does  the  death  of  Hannah  Gary  (the 
not  The  power  itself  cannot  t>e  exe-  mother),  it  became  impossible  to  exe- 
cuted except  by  some  instrument  cute  the  power."  See  also  Farmers' 
which  would  be  sufficient  in  law  to  L.  &  T.  Uo.  v,  Carroll,  5  Barb.  (N. 
pass  the  estate  if  the  person  execut-  Y.)  653. 

ing  the  power  were  the  actual  owner        1.  Story  Eq.  Jur.,  ^  169 ;    American 

(^  113);  and  by  the  section   already  Freehold  Land  Mor^.  Co.  tf.  Walker, 

Suoted  (^  122)    it   was  the  purpose  of  31  Fed.  Rep.  103;  Fontain  r.  Ravenel, 

le  legislature  that  evidence  equally  17    How.  (U.  S.)     369;   McBryde   v. 

satisfactory  of  the  consent,  where  that  Wilkinson,  29    Ala.   662;    Mitchell  i^. 

was    necessary,  should  accompany  or  Denson,   29  Ala.  327 ;  Lines  v.  Darden, 

rather  form  a  part  of  the  instrument  5  Fla.  51 ;  Wilkinson  v.  Getty,  13  Iowa 

or     conveyance.    This    evidence     is  157;    81    Am.  Dec,    428;    Howard  r. 

wanting  in  the  deed  from  A.   G.  Cary  Carpenter,  11  Md.  259;  Lippincott  v. 

to  the  defendant.    There  is   no  writ-  Stokes,  6  N.}.  Eq.    122;    Harrison   v, 

ing  showing  the  assent  of  the  latter,  Battle,  i  Dev.  &  B.  Eq.  (N.  Car.)  2i|; 

but  this    is   to    be   inferred,  if  at  all,  Schenck  v.   EUingwood,   3  Edw.  Cn. 

from  the  acceptance  of   the  convey-  (N.  Y.)  175 ;   French  v.  Davidson,  3 

ange,  a  fact  to  be  established  bv  parol.  Madd.  396;  Walker  v.  Walker,  5  Madd. 

But  beyond  the  delivery,  which  is  es-  434;  Brown  v.  Higgs,  5  Yes.  501;  8 
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Ves.  570 ;  Down  v.  Worrall,  i  My.  &  In  regard  to  mere  naked  powers,  Mr. 
K.  561 ;  Toilet  v.  Toilet,  a  P.  Wms.  489 ;  Perry  says  that,  if  the  donee  executes 
Mos.  46 ;  2  Eq.  Cas.  Ab.  233,  pi.  them,  but  executes  them  in  a  defective 
16 ;  633  pi.  10 ;  Blockvill  t/.  Ascott,  2  manner,  courts  may  aid  the  execution 
Eq.  Cas.  Ab.  659,  n. ;  Piggott  v.  Pen-  and  supply  the  defects,  but  they  can- 
rice,  Gilb.  Eq.  Rep.  138;  Buckell  v,  not  exercise  nor  execute  mere  naked 
Blenkhom,  5  Hare  131.  powers    conferred    upon  a  donee.     1 

See  Sanderlin  v.  Thompson,  2  Dev.  Perry  on  Trusts,  ^  240,  and  cases  cited 

Eq.(N.  Car.)  539;  Speck  v.  Wohlien,  in  note  (2).     Even  though  the   party 

22  Mo.  310;    Barr    v.   Hatch,    3  Ohio  intended   to  execute  it  and  was  only 

527.    Much  germane  to  this  question  prevented  by  sudden  death.    Pigott  v, 

will  also  be    found    infra,    this    title,  renirce.  Com.  250;  Gilb.  Eq.  138 ;  Sugd, 

Mxecution  of  a  Power — Power  Discre-  Pow.  392. 

iionary  or  Imperative,  If  equity  should  supply  the  non-eze- 

In  Chapman  v.  Gibson,  3  Bro.  C.  C.  cutlon  of  a  power,  it  would  overthrow 

229,  the  court  by  Lord  Alvanley,  M.  the  very  intention    manifested    In  the 

R.,  said:    "Whenever  a  man    having  creation  of  the  power  by  depriving  the 

power  over  an  estate,  whether  owner-  donee  of  all  discretion  as  to  the  exercise 

ship  or  not,  in  discharge  of  moral  or  of  it.    "On  the  contrary,  when  a  party 

natural  obligations,  shows  an  intention  undertakes  to  execute  a  power,  but  by 

to  execute  such  power,  the  'court  will  mistake  does  it  imperiectly,  equity  will 

operate    upon  the  conscience  of  the  interpose    to  carry    his  very  intention 

heir,  to  make  him  periect  this  inten-  into  effect,  and  that,  too,  in  aid  of  those 

tion."  who  are  peculiarly  within  its  protective 

Equity  cannot  confer  upon  a  trustee  favor;    that    is,  creditors,    purchasers, 

authority  to  sell,  where  the  instrument  wives  and  children."     1  Story  Eq.  Jur., 

appointing  him  has  not  conferred  such  §  170. 

power.    Burroughs  v.  Gaither,  66  Md.  Equity  will  aid  a  defective  execution, 

171.  whether  the  mistake  be  one  of  law  or 

Story    says   that,  equity    will     not  fact.    Love  v.  Sierra  Nevada  L.  W.  & 

universally  interpose  to  supply  the  de-  Min.  Co.,  32  Cal.  653. 

feet,  but  will  do  so  in  favor  of  parties  But  the  absolute  want    of  execution 

for  whom  the  person  intrusted  with  cannot  be  aided  by  proving  that  it  was 

the  execution  of  the  power  is  under  a  the  intention  of  the  donee  to   execute 

moral  or  legal  obligation  to  provide  by  it,  and  that  the  failure  to  execute  it  was 

an  execution  of  the  power,  unless  such  owing  to    a   mistake.      Wilkinson    v, 

aid  of  the  defective  execution  would  Getty,    13   Iowa    157;    8x    Am.   Dec. 

under  all    the    circumstances,  be  in-  428. 

equitable  to  other  persons,  or  it  is  re-  Courts  will  not  give  effect  to  an  inten- 

pelled    by    some    counter    equity,    i  tion  unless  an  attempt  has  been  made  to 

Story  Eq.  Jur.,  ^  169.     And  see  in  this  conform  to  the  terms  of  the  power.    A 

connection,  Ferre  v.  American  Board,  case  illustrating  this  is  found  in  the  Vir' 

53  Vt.  1.62.  ginia  reports.    There  one  R  willed  to  his 

Cruise  mentions  three  grounds  of  wife  E  for  life  certain  lands  with  power 
interposition  in  such  cases :  i.  Where  of  appointment  by  deed  or  will  among 
there  has  been  a  consideration  as  for  their  descendants,  so  that  not  more 
securing  a  jointure  to  a  wife,  or  a  sum  than  one-half  should  be  given  to  any 
of  money  to  a  husband,  or  making  pro-  one.  If  she  did  not  appoint,  it  was  to 
Vision  for  younger  children  or  the  pass  to  his  children.  By  a  codicil  he 
payment  of  debts;  and  no  better  equity  gave  her  permission  to  sell  and  reinvest 
on  the  other  side.  2.  Where  there  is  in  other  lands  upon  the  same  trusts,  and 
any  fraud,  or  the  party  is  guilty  of  any  added:  **But  subject  to  the  following 
deceit  or  falsehood,  by  which  the  exe-  qualification,  that  is  to  saj' — that  what- 
cution  is  prevented ;  for  the  person  in  ever  she  shall  by  will,  deed  or  other- 
remainder  shall  not  take  advantage  of  wise  give  bene&cially  to  any  of  my 
his  own  wrong.  3.  Where  a  complete  descendants,  the  same  shall  be  not  given 
execution  is  prevented  by  accident ;  absolutely  to  such  descendant  or  de- 
for  it  would  be  unconscionable  in  the  re-  scendants  so  as  to  be  under  his  or  her 
mainderman  to  take  advantage  of  this,  control,  but  given  in  trust  to  him  or  her, 
provided  the  person  having  the  power  and  in  case  of  a  female  to  her  sole  and 
does  all  he  can  towards  its  execution,  separate  use.*'  E  by  her  will  gave  the 
4  Cruise  Dig.  *222.  property  to  twenty   of  her  grandchll- 

981 


POWERS. 
Equity  will  thus  aid  purchases  for  a  valuable  consideration,^ 

dren,  though  in  very  unequal  propor-  intention  to  act  under  the  power,  and 
tions,  directed  that  tne  land  should  not  which  in  legal  eflGect  was  onljr  a  con- 
be  sold  for  six  jears;  that  her  executor  vejrance  of  her  real  estate,  a  court  oi 
should  hold  it  in  the  meantime,  and  equity  will  not  aid  such  execution  on 
when  sold  he  should  divide  the  proceeds  the  ground  that  the  deed  waa  intended 
of  sale,  and  invest  the  portion  of  each  as  a  conveyance  in  fee  under  the  power, 
for  him  and  her,  and  pay  it  to  each  one  Brown  v.  Phillips,  i6  R.  I.  612. 
on  his  or  her  arrival  at  the  age  of  twen-  The  donee  of  a  special  power  to  ap- 
ty -one  years.  It  was  held  by  a  divided  point  by  deed  made  a  will,  by  the  terms 
court  that  the  will  and  codicil  of  R  re-  of  which  it  appeared  that  the  donee 
quired  that  the  provision  made  by  E  supposed  the  power  to  have  been  ex* 
under  the  power  vested  in  her,  for  her  tinguished.  The  will,  however,  pur- 
grandchildren,  should  be  in  trust  for  ported  to  be  an  execution  of  the  power, 
the  several  beneficiaries,  and  for  the  and  of  all  other  powers  enabling  in  that 
separate  use  of  the  females;  that  the  behalf.  The  appointment  was  to 
power  which  she  gave  to  her  executor  strangers,  some  of  whom  were  strangen 
by  her  will,  which  must  terminate  as  to  to  the  power.  Held^  to  be  a  defective 
each  one  as  he  or  she  arrived  at  the  age  execution  which  equity  will  aid  in  favor 
oftwenty-one  years,  did  not  constitute  of  a  child  otherwise  provided  for  and  to 
him  such  a  trustee  for  the  grandchil-  the  prejudice  of  other  children  entitled 
dren  as  satisfied  the  will  and  codicil  of  in  default  of  appointment  Bruce  v. 
R;  and  that  the  appointment  was  there-  Bruce,  40  L.J.  Ch.  141;  it  L*.  R.  Eq. 
fore  invalid.     It  was  further  held  by  the  371. 

whole  court  that  this  was  not  a  case  of  A  power  expressly    directed  to   be 

the  defective  execution    of  the  power,  executed  by  deed    will   in    equity    be 

which  a  court  of  equity  would  remedy,  deemed  to  be  well  executed   by  a  will, 

Morriss    v.   Morriss, '33   Gratt.    (Va.)  where  it  is  in  favor  of  a  wife.    4  Cruise 

51.  Dig.  •aac. 

Where  the  donee  of  the  power  did  A  distinction  is  sometimes  dravm  be- 
nothing  more*  than  express  an  inten-  tween  powers  created  by  a  party  and 
tion,  which  she  might  at  any  time  re-  those  created  by  law,  it  being  held  that 
tract,  to  give  the  property  to  her  equity  will  aid  a  defective  execution  in 
daughter,  consulted  a  lawyer  as  to  the  the  former  c^ise,  but  not  in  the  latter, 
necessity  of  making  a  will  in  order  to  McBride  v.  Wilkinson,  a9  Ala.  66a; 
dispose  of  the  property,  by  whom  she  Smith  v.  Bower,  38  Md.  463.  See 
was  advised  that  the  property  vested  in  Mayor  etc.  of  Baltimore  v.  Porter,  iS 
her  in  fee   simple,  and  upon  her  death  Md.  a84. 

would  descend  to  her  legal  heirs,  and  1.  Fothefgill  v,  Fothergill,  a    Preem. 

relying  on  this  advice  she  made  no  dis-  acy;  Sergeson  v.  Sealey,  a  Atk.  ai4;  9 

position    of  the   property,   these  facts  Mod.  Rep.  390;  Wade'v.  Paget,  i  Bro. 

amounted  neither  to  an  execution,  of  C.  C.  363;  Jackson  v.  Jackson,  4  Bro. 

the  power,  nor  to  an  attempt  to  exe*  C.  C.  463;  in  re  Dyke's  Estate,  7  L.  R. 

cute  it    such  as    chancery  would  aid.  £q.    337;    Schenck    v.  Ellingwood,  3 

Mitchell  v.  Denson,  39  Ala.  337.  Edw.  (N,  Y.)  175;  Beatty  v.  Clark,  ao 

Where  the  power  is  to  appoint  Cal.  1 1 ;  Love  v.  Sierra  Nevada  L.  W. 
among  certain  persons,  and  the  donee  &  Min.  Co.,  3a  Cal.  653;  Thorp  z\  Me- 
dics without  having  fully  executed  it,  Cullum,  6  111.  615. 
equity  will  not  g^ve  any  share  of  the  Purchasers  for  a  valuable  considera* 
residue  to  those  who  have  already  re-  tion  have  always  been  favored  in 
ceived  a  portion,  unless  they  bring  such  equity,  and  equity  will  in  such  cases 
portion  into  the  collatio  bonorum,  supply  any  defect  in  the  execution  of 
knicht  V.  Yarborough,  Gilm.  (Va.)  37.  the  power.    4  Cruise  Dig.  *a28.    And 

Where    property    was    devised  to  a  purchasers   will    be    held    to    include 

woman  for  life,   with    power  to  sell  so  lessees.    Campbell     v.    Leach.   Amb. 

much  thereof  as  might  be  necessary  for  470;     Dowell   v.  Dew,   i  Y.  &  C.  C. 

her  support,  and  she   executed  a  quit-  C.   345;    Doe  v.  Wcller,  7  T.  R.  478; 

claim  deed  for  the  property,  which  con-  Willes  176;  Shannon  v.  BradstreeC  t 

tained  no  reference  to  the  power  of  sale  S.  &  L.  5a;  King  v,  Roney,  5  Ir.  Cb- 

under  the  will,  and  nothing  showing  an  Rep.  64. 
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creditors,*  charities,*  a  wife  and  legitimate  child.*  Equity 
will  lend  its  aid  as  against  the  remainderman^  and  the  heir 
at  law.* 

To  call  for  the  interposition  of  a  court  of    equity  the  defect 
must  be  one  of  form ;  that  is,  the  intention  to  execute  the  power 


Equity  will  grant  relief  to  lessees  cousin,  Tudor  v.  Anson,  .2  Ves.  ^82; 
holding  under  leases  from  tenants  for  nor  the  donee  himself,  Ellison  v,  l^lli- 
life  with  power  to  lease  against  the  re-    son,  6  Ves.  656. 


mainderman,  where  the  leases  have 
been  defectively  executed  under  the 
power.  Howard  v.  Carpenter,  11  Md. 
259.  And  mortgages,  Taylor  v. 
Wheeler,  2  Vern.  564;  Jennings  v. 
Moore,  2  Vern.  609. 

1.  Wilkes  V,  Holmes,  9  Mod.   Rep. 


4.  Coventry  v.  Coventry,  3  P.  Wms. 
222. 

Equity  will  give  no  assistance  where 
both  the  remainderman  and  the  ap- 
pointee are  volunteers.  4  Cruise 
Dig.  *228 ;  though  it  seems  equity  will 
relieve    against    accidents,    even     in 


485;     Thompson   v.  Towne,   2    Vern.  favor  of  volunteers.    4  Cruise  Dig.  *2 29. 

319;  Fleming  v.  Buchanan,  3  De  G.  M.  See  also  i  Story  Eq.  Jur.  §  176. 

6l  G.  976;  Mavor  v,  McCune,  59  How.  5.  Smith  v,  Ashton,  i  Ch.  Cas.  263. 

Pr.  (N.  Y.)  78,  Porter  v.  Turner,  3  S.  Compare  Speck  v,  Wohlien,  22  Mo. 

&  R.  (Pa.)  108;  Beatty  v.  Clark,  20  Cal.  310. 

II.  But  if  the  heir  is  otherwise  unpro- 

2.  Attorney    Genl.     v.    Tancred,     1  vided   for,  the  execution  will  not  be 

Eden's  Ch.  14;    Innes  v,  Sayer,  7  Hare  aided.    Chapman  v.  Gibson,  3  Bro.  C. 

377i    affirmed  on  appeal,  3   M.    &  G.  C.  229;  Braddick  v.  Mattock,  6  Madd. 

006;  Pepper's  Will,  1  Pars.  Sel.  Cas.  363 ;  Rodgers  v.  Marshall,  17  Ves.  294. 

(Pa.)  436.  Compare  Hills  v,  Downton,  5  Ves. 

S.  Tollett  V,  Toilet,  2  P.  Wms.  489;  564. 

Mos.    46;  Fothergill    v.  Fothergill,    2  Though  this  exception  does  not  ap- 

Freem.  257;    Afleck  v,    Afleck,  3  Sm.  ply  to  a  collateral  heir.     Fielding  v, 

&  Giff.  394;  Proby  v.Landor,  28  Beav.  Winwood,  16  Ves,  90;  Smith  v.  Baker, 

504;  Porter  v.  Turner,  3  S.  &  R.  (Pa.)  i  Atk.  385. 

108;  Dennison  v,  Goehring,  7  Pa^  St.  For  a  valuable  consideration  lands 

175,     Whether  they  are  volunteers,  or  were  conveyed  to   C   in   trust  for  E, 

claim  under  a    meritorious  considera-  with  a  provision  that  C  should  convey 


don.  Herv^  v.  Hervey,  i  Atk.  567; 
Barron  v.  Constabile,  7  Ir.  Ch.  Rep. 
467.  Ahd  though  they  are  already  pro- 
vided for.  Hervey  zf.  Hervey,  i  Atk. 
567;  Kettle  V,  Townsend,  i  Salk.  187; 
Ch&pman  v.  Gibson,  3  Bro.  C.  C. 
229. 

And  no  distinction  will  be  made 
between  children  and  grandchildren. 
Huss  V.  Norris,  63  Pa.  St.  372;  Por- 
ter v.,  Turner,  3  S.  &  R.  (Pa.)  108. 
See  Watts  v.  Bellas,  x  P.  Wms.  60, 
and  compare  Bland  v.  Bland,  2  Cox 
349;  Perry  v.  Whitehead,  6  Ves.  544. 


the  lands  to  any  one  designated  by  £, 
either,  by  a  writing  executed  during 
her  lifetime  or  by  a  will  after  her  death. 
C  died  without  having  exercised  the 
power,  and  thereupon  E  verbally  re- 
quested C's  heir  at  common  law  to 
convey  the  premises  to  herself,  which 
was  accordingly  done.  Afterwards, 
E,  for  a  valuable  consideration,  con- 
veyed the  premises  to  the  complain- 
ants' mortgagor,  through  whom  they 
now  claim  title.  The  chancellor  held 
that  equity  would  aid  the  execution  of 
the  power,  which   was  only  formally 


But  equity  will    not  lend  its  aid  in  defective,   and  C's   heir-at-law  would 

favor  of  a  volunteer.     Smith  v.  Ashton,  be   perpetually  enjoined  from  prose- 

2    Freem.    309;     Sergeson    v.    Sealey,  cuting  an   ejectment  to    recover  the 

2  Atk.  4x5;  nor  of  a  husband,  Watt  v.  premises.     Mutual    L.     Ins.    Co.    v. 

Watt,  3  Ves.  244;    Hughes  v.  Wells,  9  Everett,  40  N.  T.  Eq.  345. 

Hare  749;  nor  a    mother,  brother    or  A   person   claiming  under  the  due 

sister,  Goodwyn   v.  Goodwyn,  x   Ves.  execution  of  a  power  created  by  will 

228;  Goring  v.  Nash,  3  Atk.  x8o;  nor  cannot  come  into  a  court  of  equity  for 

an  illegitimate  child,  Tudor  v.  Anson,  a  comfirmation  of  his  title  as  against 

2  Ves.  582;  nor    a  nephew    or  niece,  the  heir.    Sanderlin  v.  Thompson,  a 

Strode  v.  Russell,  2   Vern.  621;  nor  a  Dev.  Eq.  (N.  Car.)  539. 
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must  appear  by  some  instrument  in  writing,  which  is  not  suffix 
cient  by  reason  of  informality^  or  mistake.* 

1.  Shannon   v.  Brads treet,  t  S.  &  L.  Held^  that  equity  will  not  aid.     Ben* 

6x\  Baron  v.  Constabile,  7  Ir.  Ch.  Rep.  nett  v.  Bennett,  i  Vict  L.  R.  aSo. 

467;   Love  V.  Sierra  Nevada  L.  W.  &  In  consequence  of  the  decisions  in 

Min.  Co.,  32  Cal.  653;  Ford  v,  Russeli,  Doe  v.  Peach,  2  M.   &  S.  C76;   Doe 

I  Freem.  Ch.  (Miss.)  42;  Wilkinson  v,  v.  Pearce,  2  Marsh.  102;  6  Taunt. 
Getty,  13  Iowa  157;  8k  Am.  Dec.  428;  402;  Wright  z*.  Walceford,  4  Taunt 
Howard  v.  Carpenter,  11  Md.  250;  213;  17  Ves.  434;  Wright  r.  Barlow,  3 
Johnson  v.  Cushing,  15  N.  H.  178;  M.  &S.  512;  and  Buller  t*.  Burt,  6  K, 
Mutual  L.  Ins.  Co.  v.  Everett  40  N.  J.  &  M.  281 ;  4  A.  &  £.  15,  the  act  com- 
£0.345.  monlj  known  as  Mr.  Preston's  act  was 

If  the  instrument  is  an  appropriate  passed  (54  George  III,  ch.  158). 

one  to  execute  the  power,  but  is  defect-  This  act  provides  that  everv  deed  or 

Ively  executed,  equity  will  aid.    Wade  instrument  already  made  with  the  in- 

V.  Paget,  I    Bro.  C.  C.  36^ ;  Cockerell  tention  to  exercise  any  power,  author- 

V,  Cholmeley,  x  Russ.  &  Nly.  424;  i  CI.  ity  or  trust  or  to  signify  the  consent 

&   F.  60;  Lucena  v,  Lucena,  5  Beav.  or  direction  of  any  petrson  whose  con- 

146.  sent  or  direction    may    be  necessary, 

Or  if  the  instrument  is  an  inappro-  shall,  if  duly  signed  and  executed  and 

priate  one,  as  by  deed  where  a  will  was  in  other  respects  duly  attested,  be  ol 

required,  or  vice  versa,  Bruce  v.  Bruce,  the    same     validity  and     effect     and 

II  L.  R.  Eq.  371 ;  Mills  v.  Mills,  8  Ir.  provable  in  like  manner  as  if  a  memo- 
Eq.  Rep.  192;  Sneed  v.  Sneed,  Amb.  ran dum  of  attestation  of  signature  had 
64;  4  Cruise  Dig.  '225.  been     subscribed    by     the    witnesses 

If  the  writing  constitutes  an  agree-  thereto ;  and  an  attestation  expressing 

ment  to  execute  the  power,  equity  will  the  fact  of   sealing,    or    sealing     and 

eive  it  effect     Mortlock   v.  Buller,  10  delivery,  vrithout  expressing  the  ^ct 

Ves.  292;  Lowry  v,  Dafferin,  1  Ir.  Eq.  of  signmg,  shall  not  exclude  the  proof 

Rep.  281;  King    v.  Roney,  5   Ir.  Ch.  or  the  presumption  of  signature. 

Rep.  64;  Dowell  v.  Dew,  i  Y\  &  C.  C.  Section  2  of  the  act  enumerates  the 

C.  345;  In  re  Dyke*s  Estate,  7  L.  R.  deeds  and  instruments  to  which  the 

^Q*  337*  Act  extends. 

if  the  appointment  is  not  made  within  Under  this  statute,  and   explanatory 

the  required   time,  equitjt  will  not  lend  thereof,  the  following  decisions  were 

its  aid,  if  time  be  of  the  essence  of  the  made. 

power.    Cooper  v.  Martin,  3  L.  R.  Ch,  Newton   r.   Ricketts,  9  H.   L.   Caa. 

App.  47.  262 ;  31  L.  J.   Ch.  247 ;  7  Jur^   N.  S. 

Where  one  trustee  has  executed  a  953;    Doe  v.   Keir,  4  M.  &   R.  loi; 

power    conferred    on    several    jointly,  Darlington    v,   Pulteny,    Cowp.  260; 

eouity  will  aid.    Roberts  v.  Stanton,  2  Moodie  v,  Reid,  7  Taunt  355 ;  2  Madd. 

Munf.  (Va.)  129.  156;  Curteis  v.  Kenrick,  3  M.   &.  W. 

So  a  deed  signed  by  an   attorney  in  461 ;  9  Sim.  443 ;  4  Jur.  934;  Burdett  v. 

fact  in  his  own  name,  as  attorney  for  Doe,  6  M.  &  G..386;  7  Scott  N.  R.66; 

the  grantors,  will  be  aided.     Ramagev.  10  C.  &  F.  340;  8  Jur.   i;   Perry  ti. 

Ramage,  27  S.  Car.  39.  Watts,  4  Scott  N.  R.  366;  3   M.  &  Gw 

Equity  will  not  aid  when  the  instru-  775 ;  Vincent  x\  Sodor,   5   Exch.  683; 

ment  creating  the  power  is   defective.  19  L.  J.  Exch.  366;  15  Jur.  365 ;  20  L. 

Piatt  V.  M'CuUough,  1  McLean  (U.  S.)  J.  Ch.  ^33 ;  8  C.  B.  905 ;  Johns  v.  Dick- 

69.     Except  as  to  mere  matters  of  form,  erson,  8  C.  B.  934 ;  Freshfield  v,  Reed.» 

such  as  the  want  of  a  seal  or  witnesses,  9  M.  &  W.  404. 

or  of  signatures.    American   Freehold  By  the  statute  of  22  and  23  Vict,  ch. 

Lfand  Mortg.  Co.  v.   Walker,  31    Fed.  35,  ^  12,  a  deed  executed  in  presence  of 

Rep.  103 ;  Schenck  v,   EUingwood,  3  two  or  more  witnesses  in  the  manner 

Edw.  Ch.  (N.  Y.)  175.  in  which   deeds    are  ordinarily  exe- 

By  a  marriage  settlement  a  power  cuted  and  attested,  constitutes  a  valid 

was  given  to  the  wife  of  appointment  execution  of  a  power,  though   the  in- 

by  deed  with  two  witnesses  and    with  strument  creating  the  power  may  re- 

the  husband's  consent  in  writing.     An  quire  some  additional  or  other  form  of 

attempt   was    made    to   exercise    the  execution  or  attestation, 

power  by  an  unattested  deed,  without  S.  Garth  v.  Townsend,  7  L.  R.  Eq. 

the     husband's   consent   in     writing.  220. 
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Under  the  New  York  statute,  if  the  execution  of  the  power  is 
defective  in  whole  or  in  part,  its  proper  execution  may  be  de- 
creed by  a  court  of  equity  in  favor  of  the  persons  designated 
as  its  objects.^  And  purchasers  for  a  valuable  consideration  are 
entitled  to  the  same  relief  in  equity  as  purchasers  from  an  actual 
owner.* 

The  statute  further  provides  that  if  the  trustee  with  the  right  of 
selection  dies  leaving  the  power  unexecuted,  or  if  the  power  is 
created  by  will  and  the  testator  has  omitted  to  designate  by  whom 
it  shall  be  exercised,  its  exercise  will  devolve  on  the  court  of 
chancery.*  And  the  execution  of  a  trust  power  may  be  decreed 
in  equity  for  the  benefit  of  the  creditors  or  assignees  of  any  ob- 
ject of  the  trust.* 

b.  Where  Power  Is  ExcEEDEt).— Where  the  power  has  been 
exceeded  equity  will  support  the  power  so  far  as  its  execution 
was  warranted,  and  treat  the  excess  only  as  void,  while  at  law  it 
would  be  void  altogether.* 

1.  ^  New   Tork    Rev.  Stat,    $   131  6.  4  Cruise  Dig.  •aoa;  a  Sugd.  Pow. 

(Banks'  ed.),  p.  H5*  ?  (1882)  p.  2194;  (6th  ed.)  59-93;  Hervejr  r.  Hcrvey,  i 

Allen  V,  DeWitt,  3  N.  Y.  276.  Atk.  561 ;  Barnard,   103 ;  Bowman  v, 

a.  A  New  Tork   Rev.    Stat,   }   132  Bartlett,  3  A.  K.   Marsh.    (Ky.)    86; 

(Banks'  ed.),  p.  2451 ;   (1882)  p.  2194;  Knox  Co.  v,  Nichols,  14  Ohio  St  260; 

Barber  t^  Carej,  11  N.  Y.  397.  Campbell  t/.  Leach,  Ambl.  740;  Pawcej 

3.  4  New  Tork  Rev.  Stat,  $$  100,  Vt  Bowen,  i  Ch.  Ca.  23;  3  Ch.  Rep.  11 ; 
lot  (Banks' ed.),  p.  2448;  (1882)  p.  2191;  Barnum  v.  Barnum,  26  Md.  119. 
Crocheron  v.  taques,  3  Kdw.  Ch.  (N.  *  Compare  Roe  v.  Prideaux,  10  East 
Y.)  207;  Dominick  v.  Sayre,  3  Sandf.  158;  Doe  v.  Hiern,  5  M.  &  S.  40;  Jen- 
(N.  Y.)  559;  Read  v,  Williams,  54  nen  v.  Morris,  7  Tur.,  N.  S.  305 ;  9  W. 
Hun  (N.  Y.)  636.    See  Hoey  r.  Ken-  R.  566;  4  L.  T.,  N.  S.  347. 

ney,  25  Barb.  (N.  Y.)  396.  In  Alexander  v,  Alexander,  2  Ves. 

The  superior  court  has  declared  that  644,  the  M.  R.  thus  states  the  rule : 

the  intent  of  these  sections  was  noth-  "Where  there  is  a  complete  execution 

ing  more  than  to  regulate  and  fix  by  of  a  power,  and  something  ex  abun- 

law  what  had  been    the  practice  of  danti  added  which  is  improper,  there 

the  courts.    Meakings  v.  Cromwell,  2  the  execution  shall  be  good  and  only 

Sandf.  (N  .Y.)  576.  the  excess  void ;  but  where  there  is  not 

They  are  applicable  only  to  a  trust  a  complete  execution  of  a  power,  or 

power,  with  an  arbitrary  and  absolute  where    the    boundaries  between    the 

right  of  selection.    Hawley  v,  James,  excess   and     execution    are    not    dis- 

5  Paige  (N.  Y.)  468.  tinguishable,  it  will  be  bad."     S^e  also 

In  Meakings  v,  Cromwell,  5  N.  Y.  2  Sugd.  Pow.  (6th  ed.)  80;  Attorney- 
139,  the  court  bv  Ruggles,  Ch.  j.,says :  Genl.  v.  Griffeth,  13  Ves.  576;  Warner 
**Tlii8  section  does  not  require  that  the  v,  Howell,  3  Wash.  (U.  S.)  12. 
designation  should  be  by  express  So  where  there  is  a  complete  execu- 
words;  a  designation  by  necessary  im-  tlon  with  a  condition  added,  the  con- 
plication  excludes  the  case  from  the  dition  is  void.  2  Bouv.  Inst.  1924 ; 
operation  of  the  statute.  Such  a  des-  Warner  v,  Howell,  3  Wash.(U.  S.)  12. 
Ignation  is  equivalent  to  a  designation  An  unrestricted  power  to  make  a 
by  express  words."  grant    or    concession    authorizes  the 

4.  4   New    Tork    Rev.  Stat,  $  103  donee  to  make  it  on  conditions.    New 


(Banks'  ed.),  p.  2448;  (1882)  p.  2191 
Clark  V.  Crego,  47  Barb.  (N.  Y.)  614 
Marvin  v.  Smith,  56  Barb.  (N.  Y.)  606 


York  etc.   R.  Co.   v.  New    York,  4 
Blatch.  (U.  S.)  193. 
If  the  donee  attempts  to  execute  the 


Ford  tr.  Belmont,  7  Robt.  (N.  Y.)  109.  power  in  favor  of  a  person  or  a  class 
See  Ludlow  v.  Van  Ness,  o  Bosw.  (N.  outside  of  those  designated  by  the 
Y«)  i86.  donor,  the  attempt  will  be   nugatory 
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c.  When   General  Power  Is  Treated  as  Assets  for 

Creditors. — Where  a  person  has  a  general  power  of  appoint- 
ment  over  property,  and  actually  exercises  such  power,  whether 
by  deed  or  will,  in  favor  of  volunteers,  a  court  of  chancery  will 
consider  the  property  appointed  as  assets,  subject  to  the  claims 
of  his  creditors  in  preference  to  the  claims  of  the  appointees. 
But  this  is  so  only  where  there  has  been  an  execution  of  the 
power  or  an  attempt  to  execute  it.* 

and  the  trust  will  remain  in  favor  of  convejed  her  property  to  her  husband 

those  for  whom    it  was  designed,     i  in  trust  for  her  sole   and   separate  uae» 

Perrj  on  Trusts,  (  254 ;  Wickersham  v.  reserving  a  power  of  appointment  bjr 

Savage,  58  Pa.  St.  365 ;  Little  v,  Ben-  will,  and  with  provisions  for  the  dispo- 

nett,5  Jones  Eq.  (N.  Car.)  156;  Lippin-  sition  of  the  property  in  case  she  failed 

cott  V,  Ridgway,  11  N.J.  Eq.  526.  to  execute  the  power,  and  she  executed 

Thus  a  power  given  bv  will  to  ap-  the  power  of  appointment  by  will,  the 

point  to  the  children  of  the  testator  appointees  under  the  power  took  subject 

does  not  authorize  either  a  general  or  to  debts,  which  were  charges  upon  her 

a   partial  appointment  to   his  grand-  separate  estate.     Knowles  v.   Dodge^  I 

children.     Horwitz  v.  Norris,  49  Pa.  Mackey  (D.  C.)  66. 

St     313 ;     Jarnagin     r.     Conway,    a  But  where  the  donee    of  the  power 

Humph.  (Tenn.)  50.  executes  it  by  a  will,  the  property  00 

See  suproy  this   title,  Execution  of  disposed  of  cannot  be  held  for  the  debts 

Powers — In  Favor  of  Whom — Classes,  of  the  donee,  unless  his  remaining  as- 

1.  Chance,  Powers,  ^  181 7;  4  Kent's  sets  are  insufficient  to  pay  his  debts. 

Comm.  *339;  and  cases  cited   in   note  Patterson  v.  Lawrence,  83  Ga.  703. 

(b)  to  page  *340;  a  Sugden  Pow.  *a9.  An  estate  was  devised  in  trust  for  the 

4  7;  *i73i  §  2;  Ram  on  Assets,  *i48-9;  brother  of  the  testatrix,  for  his  use  and 

Lassels  v,  Cornwallis,  a  Vem.  465.  occupation  during  his  natural  life,  and 

Compare^  In  re  Harvey  Estate,  L.  R.  at  his  death  to  be  conveyed   to  whom 

13  Ch.  Div.  a  16.  and  in  the  manner    he    should  direct. 

The  power  must  be  a  general   one.  Held^  that    the    property  was  not,  at 

Johnson  v.  Cushing,  15  N.  H.  398.  least  as  to  prior  creditors,  chargeable 

And  Mr.  Justice  Story  limits  the  rule  with  his  debts.     Wales  v.  Bowdiah,  61 

to  cases  where  the   power  is  a  general  Vt  33. 

one  *^to  raise  money."   i  Story  J^.  Jur.,  Where  one  having  a   life  interest  In 

fi  169-176,  note  (4).  property  and  a  power  of  appointment 

If,  however,  the  donee  has  not  exer-  by  will,  executes  the  power  to  confinn 

cised  the  power  at  all,  equitv  will  not  title  to  a  person  who  had   previously 

interpose    in   favor    of  crecfitors.     Sir  purchased  the  property  for  a  valuable 

William  Grant  and   Lord   Erskine  ad-  consideration  from  the  life  tenant  and 

mit  that  there  is  no  good  reason  orjus-  his  trustee  under  an  order  of  court,  the 

tice  in  the  distinction.  (Holmes  v.  Cfog-  property  is  not  liable  for  the  debts  of 

hill,  7  Ves.  506;  on  appeal  la  Ves.  206);  the  life  tenant.    Patterson  v.  Lawrence, 

and  Mr.  Story  says  in  the  note  above  83  Ga.  703. 

cited  that  "the  distinction  is  a  nice  one.  In  a  New  Tork  case,  the  will  directed 

and   not  very   satisfactory."     i    Story  the  payment  of  the  testator's  debts,  and 

Eq.  Jur.,  (  176,  note  (4).  devised  certain  realty  to  the   wife  for 

See    also,    4    Kent's    Comm.    *339;  life  or  during  widowhood,  and  upon  her 

Johnson  v,  Cushing,  15  N.H.  a98;  Cut-  death  or  remarriage,  in  fee  to  his  sur- 

ting  V.  Cutting,  20  Hun  (N.Y.)  360;  86  viving  children   or    their    issue.    The 

N.  Y.  522.  wife  was  appointed  executrix   and  full 

This  doctrine  Is  carried  Into  effect,  power  was  given  to  her  as  such,  at  any 

not  by  annulling  the  appointment,  or  time  and  on  such  terms  as  she  might 

altering  the  disposition   made  by  the  think  satisfactory,  to  sell,  mortgage,  or 

donee  of  the  power,  but  by  holding  the  lease  the  whole  or  any  part  of  the  real 

appointee  or  trustee   for  the  creditors,  estate,  and  to  invest  Uie   proceeds  in 

Smith  V,  Garey,  a  Dev.  &  B.   Eq.   (N.  good  securities  or  purchase  other  real 

Car.)  4a.  estate,  to  sell    said  securities  and  real 

Where  a  woman,  upon  her  marriage,  estate,  and  to  continue  the  said  transfer 
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By  statute  in  New  York^  Michigan,  Wisconsin,  Minnesota^ 
Dakota  and  Alabama,  every  special  and  beneficial  power  is  liable 
in  equity  to  the  claims  of  creditors  in  the  same  manner  as  other 
interests  that  cannot  be  reached  by  execution,  and  execution  of 
the  power  may  be  decreed  for  the  benefit  of  creditors.* 

16.  Execationy  Biacretionary  or  Imperative. — A  power  is  discre* 
tionary  when  it  is  not  imperative ;  or,  if  imperative,  when  the 
time,  manner,  or  extent  of  its  execution  is  left  to  the  discretion 
of  the  donee.* 

The  execution  of  a  power  pure  and  simple,  whether  naked  or 
coupled  with  an  interest,  is  discretionary  with  the  donee.'    The 

of  the  real  estate  or  the  proceeds  as  long  1.  4  New  Tork  Rev.  Stat.,  $  93  ( Banks' 

and  as  often  as  she  might  think  best;  ed.)  p.  2447;  (1882)  p.  2190;  Marvin  v^ 

provided,    however,   that  the  proceeds  Smith,  56  Barb.  (N.  Y.)6o5;  Ford  v, 

should  be   considered    real    estate.     It  Belmont,  7  Robt.  (N.  Y.)  97. 

was  held  that  this  proviso  withheld  the  Mich.    Stat.    (How.   Ann.),  §  56x0; 

proceeds    from    becoming   a    personal  Wis.  Rev.  Stat,  of  1878,  ^  2120;  Minn, 

fund  accessible  to  creditors.    Such  pro-  Gen.  Stat.  (ed.  of  1891),  §4041';   Dak. 

ceeds  could  be  followed  only  in  equity,  Civil  Code,  §  348 ;  Ala.   Code  of  1887, 

and,  under  the  circumstances,  it  would  (  1866.     And  see  Mervin  f.  Smith,  56 

seem  that  no  bar  would  exist  to  a  judg-  Barb.  (N.  Y.)  603;  Ford   v.  Belmont, 

ment  creditor's  application  for  a  resale  7  Robt.  (N.  Y.)  97;  Alford  v.  Alford, 

of  the  premises.    Ekjuity  would  not  aid  56  Ala.  350. 

an  effort  to  impair  the  legal  remedies  of  2.  Doe  v,  Ladd,  77  Ala.  223;   Robin- 

the  creditors,  or  sanction  an  attempt  on  son  v.  Allison,  74  Ala.  254. 

the  part  of  the  executrix  to  vest  Indi-  A  power  in  a  will  is    never  impera- 

vidually  in  herself,  and  mingle  with  her  tlve.    Anderson's  Law  Diet.,  p.  795. 

own  property,  real  estate,  which,  until  When  the  uses  created  are  imperative 

her  testator^s   debts    were    paid,    was  a  power  of  sale  conferred  for  their  exc- 

chargeable  with  a  trust.    Mayer  v,  Mc-  cution  is  equally   imperative,  if  its   ex- 

Cune,  ^9  How.  Pr.  (N.  Y.)  78.  ercise  is  necessary  for  their  consumma- 

A  ju<fgment  against  the  party  having  tion.    Doe  v.  Ladd,  77  Ala.  223. 

the   power  of    appointment,  with   the  A   testator    directed   that    his    wife 

estate  vested  in   him  until  and  in  de-  should  have    the    homestead  and    two 

fault  of  appointment,  is  defeated   by  other  tracts  "to  have  the  use  of  in  the 

the  subsequent  execution  of  the  power  family  until  Julia    and    Clinton    have 

in  favor   of    a  third  party.     Doe    v.  their  lands    set  off  to   them,    then  the 

Tones,  10   B.  &   C.    459;    Tunstall  v,  other  two  lots  during  her  natural  life, 

Trappes,  3  Sim.  300;  Brandies  v,  Coch-  then  to  be  divided  amonjpr  the  children 

rane,  112  U.  S.  344.  as  she  directs.**    The  wife  took  an  es- 

Even    though    the    appointee    had  tote  for  life  with  a   discretionary  power 

notice  of  the  judgment,  and  a  portion  of  appointment  among    her   children, 

of  the  purchase  money  was  set  aside  as  Russell  v.  Kennedy,  3  Brewst.  (Pa.)  438. 

an   indemnity    against    it.     Eaton    v.  S.  Suerden  Pow.  (4th  ed.)  357;  Powell 

Sanxter,  6Sim.  517;  Skeelesf.  Shear-  Pow.  160;    Farwell    Pow.  266,    267;   a 

ly,  8  Sim.  153 ;  on  appeal,  3  Myl.  &  Cr.  Story.  Eq.Jur.,^  1061 ;  i  Perry  on  Trusts, 

112.     But  whether  this  rule  would  ap-  ^  248;  Fronty  v,   Fronty,  i    Bailey  Eq. 

ply  to  a  case  where  the  appointee  is  a  (S.  Car.)  517. 

volunteer,      qucere.        Thompson     v.  A     discretionary     power    to    renew 

Towne,  Prec.  Ch.  52;  2  Vern.  319;  In  leases  will  be  construed    as  imperative. 

re  Harvey's  Estate,  L  R.,  13  Ch.  Div.  2  Perry  on  Trusts,  §  532. 

216.    It  has  now  been  altered  in  Bng^  Where  the  executor  was  directed  to 

land  by  stotute.      Holtham  v.  Somer-  sell  the  land  of  the  testator  "for  the  pay- 

yille,  9  Beav.  63.  ment  of  debts  if  personal  estote  be  in- 

It  was  held  in  Cutting  v.  Cutting,  sufficient,"  he  must  sell  if  the  personalty 

86  N.  Y.  522,  reversing,  in  part,  20  Hun  was    not    sufficient  to   pay  the    debts, 

(N.  Y.)  360,  that  the  common  law  rule  whether  he  deemed  it  expedient  or  not. 

was  abrogated  by  the  stotutet  of  that  Coleman  v.  Mc  Kinney,  3  J.J.  Marsh. 

State.  (Ky.)  346. 
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same  rule  applies  at  law  to  powers  coupled  with  a  trust,  or  which 
imply  a  trust.  But  equity  holds  these  latter  powers  to  be  impenu 
live,  and  will  enforce  their  execution.^ 

The  court  of  appeals  of  Maryland  widow,  and  that  the  executors    should 

holds,  where  a  testator  gave  his  realty  on  the  happening  of  that  event  dispose 

and   personalty   in  equal  shares  to  his  of  the  land  for  the  best  prices  possible, 

children,  and  by  a  codicil  authorized  his  Hancox  v.  Meeker,  62  How.  Pr.  (N. 

executors  to  sell  at  discretion  the  whole  Y.)  536. 

or  anjr  part  of  the  realty,  the  proceeds  A  testator  empowered  his  wife,  ^'by 

to  be  disposed  of  under  the  will,  that,  her  last  will  to  make  some  provision  or 

after  distribution  of  the  personalty  has  portion*'  to  their  adopted  child,  whom 

been  made,  the  executors  may  exercise  he    "recommended    to  her    good  and 

the  power  to  sell  the  realty,  it  not   ap-  generous  heart."    //i?/ef,  that  the  execu- 

pearing  that  it  had  been  divided.    Hoff-  tion  of  the  power  rested    in  the  discre* 

man  v.  Hoffman,  66  Md.  568.  tion  of  the  wife;  and  that  an  appoint- 

The  same  court,  in  a  majority  opin-  raent,  by    her,    of   two- thirds    of  the 

Ion,  has  decided  that  where    the  power  estate  to  the  child  was  valid.    Fronty 

of  disposing   of  property  by    will  Is  v,  Fronty,    i    Bailey    £q.    (S.    Car.) 

eiven  to  one  who  has   no  reversionary  517. 

interest  therein,  a  contract  binding  him  A  testatrix  gave    to    her  executors 

to  execute  the  power  in  a    certain  way  power  to  sell  certain  lands,  the  power 

cannot  be   enforced.    From    this  view  to  be  exercised  within  A's  lifetime  and 

Alvey,  J.,  dissented.    Wilks   v.  Bums,  with  A's  concurrence,  and  "on  the  death 

60  Md.  64.  of  A,  or  aa  soon  afterwards  as  they 

A  direction  to  an  executor  to  dispose  (the  executors)   may    think  advisable 

of  the  residue  of  the    testator^s  estate  .    .     .    and  within    three   years  from 

for  A*B  benefit,  "or  in  such   manner    as  ,the  proof  of  this  will"  to  convert  the 

he  may  think   just    and    proper,*'   re-  land  into  money.    A  lived  more  than 

ouires  him  to  exercise   the    power  for  three  years  after  probate  of   tlie  wilL 

A*s  benefit.     Howell  v,  Tyler,    91    N.  Twelve  years  afterwards  the  executors 

Car.  207.  attempted  to    sell.      It    was  held  that 

A  clause  in  a  will  declaring  that  '*it  is  they  could  do  so,  and  that,  as  the  pur- 
my  further  desire,  out  of  the  proceeds  poses  of  the  will  required  a  sale  the 
of*^  m^  estate,  leaving  the  same  to  the  power  was  imperative,  and  was  not 
best  judgment  and  discretion  of  said  lost  by  a  failure  to  exercise  it  within 
executors  hereinafter  mentioned,  to  the  time  specified.  Mott  v.  Acker- 
pay"  certain  sums  per  month  to  the  man,  92  N.  Y.  539. 
testator's  mother  and  aunt,  gives  to  the  When  a  statute  confers  a  power  upon 
executors,  or  an  administrator,  with  a  corporation  to  be  exercised  for  the 
the  will  annexed,  authority  to  deter-  public  good,  the  exercise  of  the  power 
mine  how  much  shall  be  paid  such  is  imperative.  Anderson's  Law  Diet 
beneficiaries.  Allen  «•.  Barnes,  5  Utah  795. 
100.  1.  a  Cruise  Dig.  (Greenl.  ed.)  *a3i, 

Executors  were    directed  by  will    to  (  31 ;  x  Perry  on  Trusts,  §  248 ;   2  Sto. 

divide  the  estate  into  eight  equal  shares,  Eq.  Jur.,  i    1061 ;   Rapalje    &  L»mwT. 

and  invest  the  same  separately,  each  of  Law   Diet ;     Barnum  T^   Barnum,  26 

eight  children  to  have    the    income  of  Md.  1 19;  Smith  v.   Kearney,   2    Barb, 

one  share  for  life,  the    principal    sum,  Ch.  (N.  Y.)  533. 

upon  the  death  of  each  child  to   go    to  In    Attorney    Genl.     v.    Downing, 

his  issue.    The    executors    were    also  Wilm.  23,  Lord  Ch.    Justice  Wilmot 

authorized  to  lease  the  land,  and,  after  says  that  powers  are  never  imperative; 

the    death    of    testator's    widow,     to  they  leave  the  acts  to  be  done  at  the 

sell  and  convey  it  for    such  prices  and  will  of  the  party  to  whom  they  are 

upon  such  terms  as   they  m^ht   deem  given ;  but  that  trusts  are  always  im- 

best  for  the  Interests  of  the   estate.    It  perative,  and  are  obligatory  upon  the 

was  held  that  the  selection  of  a  proper  conscience    of    the    party    intrusted, 

time  for  the  execution  of  the  trust  was  See  also  Crabb  Real  Prop.  678,  $  1959. 

not  within  the  discretion  of  the  execu-  Mr.    Washburn     says    that    every 

tors;  that  the  direction  to  divide,  invest,  power  given  In  a   will  is  considered 

and  sell  operated  an  equitable    con ver-  in  a  court  of  chancery  as  a  trust  for  the 

sion  at  the  time  of  the    death    of  the  benefit  of  the  penon  for  whose  use 
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it  is  created,  and  as  a  devise  or  bequest  last  kind  of  power  to  partake  so  much 
to  that  person.  2  Washb.  Real  Prop,  of  the  character  of  a  trust  to  be  exe- 
*323.  The  authority  cited  is  that  of  cuted,  that  they  will  not  allow  it  to  fail 
Hunt  V,  Rousmanier.  But  in  that  by  the  failure  of  the  donee  to  execute 
case  when  heard  at  circuit  Mr.  Jus-  it,  but  will  execute  it  in  the  place  of  th^ 
tice  Storjr  does  not  announce  any  done^."  i  Perry  on  Trusts  (3d  ed.), 
such  doctrine  (a  Mason  (U.  S.)  344).  ^  248,  and  notes.  See  also  Druid  Park 
When  the  case  came  to  the  Supreme  Heights  Co.  v,  Oettinger,  53  Md.  46. 
Court,  Chief  Justice  Marshall  does  use  It  is  said  by  the  Supreme  Court  of 
such  language  as  that  given  by  Massachusetts^  Bigelow,  J.,  delivering 
Mr.  Washburn.  But  the  context  the  opinion :  "There  is  a  clear  and  well- 
shows  that  he  did  not  intend  to  defined  distinction  between  a  mere 
assent  the  doctrine  that  all  powers  power,  where  the  act  is  lefltothe  will 
are  treated  in  equity  as  trusts  in  the  of  the  party  to  whom  it  Is  given, 
sense  that  they  are  all  imperative,  and  powers  in  the  nature  of  trusts.  In 
though  the  language  standing  alone  cases  of  the  latter  class,  the  rights  and 
might  seem  to  convey  that  idea.  Hunt  interests  of  third  parties,  who  are  bene- 
V.  Rousmanier,  8  Wheat  (U.  S.)  207.  ficially  interested  in  the  trusts  which 
Most  of  the  authorities  and  text  writ-  arise  and  grow  out  of  the  execution  or 
ers,  while  recognizing  the  imperative  the  power,  come  in,  and  can  be  enforced 
nature  of  such  powers,  still  do  not  as  against  the  party  to  whom  the  power 
treat  them  as  pure  trusts,  but  class  is  given.  Greenough  v.  Weeles,  of 
them  as  powers  in  the  nature  of  trusts.  Cash.  (Mass.)  571. 

Thus  Mr.  Greenleaf,  in  his  addition  As  stated  by  Lord    Eldon   in  Brown 

to  chapter  18,  of  title  32   of  volume  4,  v.  Higgs,  8  Ves.  Jr.   561,  adopting  the 

of  Cruise's  Digest,  says:    "But  where  opinion  of  Lord  ICenyon:  "This  was  a 

the  power  is  in  the  nature  of  a  trust,  power  to  distribute  in  such  manner  as 

which  it  is  the  duty  of  the  donee   to  the  party  thought  fit;  likewise  a  power 

execute,  he  is  considered  by  a   court  to  give  that  the  court  would  not  control. 

of  equity  as  a  trustee  for   the  exercise  But  it  was  also  clear  that  if  he  did   not 

of  it;  and  it  will  not  permit  his  negli-  give  at  all,  the  court  would  give  for  him 

gence,  accident  or  other  circumstances,  to  such  descendants  as  at  his  death  the 

to  disappoint  the  interests  of  those  for  court  should  hold  entitled."     After  cit- 

whose  benefit  he  is  called  upon  toexe-  ing  Harding  v.  Glyn  (  i   Atk.  469),  he 

cute."     4  Cruise  Dig.  •231,  §  31.     See  proceeds:  "The  principle  of  that  cast 

also  Gibbs  t;.  Marsh,   2   Met.  (Mass.)  and  of  Richardson  z;.  Chapman  (5Bro. 

343.  P.  C.  400),  which  went  to  the  House  of 

Mr.   Perry   says:  "Mere   powers  are  Lords,  and  all  those  cases  is  that,  if  the 

purely  discretionary  with  the  donee:  he  power  is  a  power  which  it  is  the  duty 

may  or  may   not  execute   them  at  his  of  the  party  to  execute,  made   his  duty 

sole  will  and  pleasure,  and  no  court  can  by  the  requisition  of  the  will,  put  upon 

compel  or  control  his  discretion  or  exer-  him   as  such   by  the  testator  who  has 

else  it  in  his  stead  and  place,  if  for  any  given  him  an  interest  extensive  enough 

reason  he  leaves  the  powers  unexecuted,  to  enable  him  to  discharge  it,  he  is  a  trus- 

.     .     .    It    is    different    with    powers  tee  for  the  exercise  of  the  power,  and  not 

coupled      with     a     trust,     or    powei;'s  as  having  a  discretion  whether  he  will 

which  imply  a  trust.     In  this  class    of  exercise  it  or  not;  and  the  court  adopts 

cases  the  power  is  so  given   that  it  is  the  principle  as  to  trusts,   and  will  not 

considered   a  trust  for  the  benefit  of  permit  his  negligence,  accident  or  other 

other  parties;    and  when  the   form  of  circumstances   to  disappoint  the  inter- 

the  gifl  is  such  that  it  can  be  construed  ests   of  those  for  whose  benefit  he  is 

to  be  a  trust,  the  power  becomes  imper-  called  upon  to  execute  it." 

ative,  and   must    be  executed.    ...  In  the  case  of  a  power  coupled  with 

Courts  will  not  allow  a  trust  to  fail  or  a  trust  which  the  donee  fails  to  exe- 

be  defeated  by  the  refusal  or  neglect  of  cute,  relief  must  besought  in  equity. 

the  trustee  to  execute  a  power,  if  such  The    chancellor     will    "compel     the 

power  is  so  given  that  it  is  reasonably  trustees,    if    living,    to     execute    the 

certain  that  the  donor  intended  that  it  power,  because  coupled  with  a   trust, 

should  be  exercised.    There  are  mere  although  it  would  not  compel  them  to 

powers  and  mere  trusts.  There  are  also  execute    a    mere    naked   power,    not 

powers  which  the   party  to  whom  they  coupled  with  a  trust.     If  the  trustees 

are   given,  is  intrusted    with  and  re-  should  decline  or  refuse  to  act  at  all, 

quired  to  execute.    Courts  consider  this  the  court  would  appoint   other  trus* 
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tees,  if  necessary,  to  carry    the  tniat  suffer  this  most  necessary  power  to  dk, 

into  effect.     And  if  the  trustee    should  merely  because  Dr.  Norton  has  died? 

die  without   executing    the  power,  it  And  died,  too,  almost  as  soon  as  the 

would  hold  the    trust   to  survive,  and  power  was  given;  although  the  neoes- 

would   decree  its  due   execution   by  a  sity  for  it  might  long  survive,  and  has 

sale  of  the  estate    for    the   specified  already  survived  more  than  a  quarter 

trust."     2  Sto.  Eq,  Jur.,  ^  io6i.  of  a  century?    Is  it  not  a  settled  ruie  of 

The  rule  is  thus  stated  by  Mr.  that  court  that  a  trust  shall  never  lail 
Perry :  '*In  all  cases  where  parties  for  the  want  of  a  trustee?  But  it  is 
have  an  imperative  power  or  discre-  said  that  this  power  was  discretionary  in 
tion  given  to  them,  and  they  die  in  Dr.  Norton,  and  now  that  he  is  gone 
the  testator's  lifetime,  or  decline  the  cannot  be  exercised.  Is  not  that  too 
trust  or  office,  or  disagree  as  to  the  ex-  strict  and  literal  a  view,  and  does  it  not 
ecution  of  it,  or  do  not  execute  it  be-  sacrifice  substance  to  form?  The  trust 
fore  their  death,  or  if  from  any  other  is  that  the  property  shall  be  sold,  if  it 
circumstance  the  exercise  of  the  shall  become  expedient.  Now  it  is 
power  by  the  party  intrusted  with  it  true  that  the  framers  of  the  trust  re- 
becomes  impossible,  the  court  will  ferred  the  question  of  expediency  to 
imply  a  trust,  and  will  put  itself  in  the  .the  opinion  of  Dr.  Norton;  and  so  long 
place  of  the  trustee,  and  will  exercise  as  he  lived  he  was  a  safe  depository  of 
the  power  by  the  most  equitable  rule  such  a  trust.  But  that  was  a  mere 
.  .  .  If  the  trust  or  power  can  means  of  accomplishing  an  end;  and  a 
by  any  possibility  be  exercised  by  the  court  of  chancery  will  not  permit  the 
court,  the  non-execution  by  the  party  end  to  be  lost  because  the  means 
intrusted  shall  not  prejudice  the  party  marked  out  have  been  lost,  but  will  de- 
beneficially  interested,  or  the  cestui  vise  other  means  to  accomplish  the  end. 
que  trust,'*  i  Perry  on  Trusts,  §  249  and  The  fact  to  be  ascertained  in  order  to 
notes.  See  also  ^§  251,  252  (and  cases  exercise  the  power  is,  that  it  is  expedi- 
reviewed)  and  257.  ent  to  make  a  sale.     And  that  fact  the 

In  a  K»r^/«/V»  case,  two   vacant  lots  court  of  chancery  is  as  competent  to 

in  the  city    of   Richmond  were  con-  ascertain  as   was   Dr.  Norton.    There 

veyed  to  trustees  in    trust  for  N.   and  are  many  cases  in  which  discretionary 

his  wife^L.  and  the   survivor  of  them  powers  are  also    trust  powers,  which 

for  life,  and  at  the  death  of    the    sur-  can  and  will  >be  enforced  by  a  court  of 

vivor  to  be  conveyed  by    the   trustees  chancery.     And,   although   that  court 

to     the     children     and      grandchil-  will  never  interfere  with  the  exercise  of 

dren  ot  N.  and  L.,  who  should    be  liv-  a  discretion  which  has  been  conferred 

ing  at  the  death  of  the  survivor;  and  by  the  author  of  a  trust  so  long  as  it  is 

upon    the    further    trust    that   if    N.  fairly    exercised,  yet  there   are  many 

should  think  it  expedient  to   sell    the  cases  in   which  the  court  will  prevent 

lots,  or  any  part  thereof,  the  trustees  its   improper  exercise,   and   will   itself 

should  permit  him  to    do  so,  the    pro-  exercise  it  when  the  person  on  whom 

ceeds  of  sale  to  be  secured   and    held  it  is  conferred  refuses  to  do  so,  or  is 

upon  the  same    trusts.     N.  died  with-  prevented  by  death  or  otherwise  from 

out  selling  the  lots,    leaving  his  wife  doing  so.    The   case  in   which  a  hus- 

and   several    children  surviving   him.  band  by  his  will  gives  property  to  his 

Upon  a  bill  filed  by  N's  widow,  indi-  wife  during  her  life  in  trust  for  the  sup- 

vidually  and  as  guardian   of   her  chil-  port  of  herself  and  her  children,  accord* 

dren,  against  the  trustees  and  the  chil-  ing  to  her  discretion,  is  a  familiar  case 

dren,  alleging  that  the  interest  of  the  of  this  kind     ...     I,  therefore,  think 

children   required   a  sale  of    the  lots  that  the  deed   in  this  case  created  a 

and  the  investment    of  the  proceeds,  trust  power  of  sale,  which  it  was  com- 

and  praying  for  such   sale,   the   court  petent  for  the  court  of  chancery,  after 

decreed'  that   the   lots  be   sold.    The  the  death  of  Dr.  Norton,  to  execute." 

court  of  appeals,  speaking  by  its  pres^  Faulkner  v,  Davis,  18  Gratt.  ( Va.)  651. 

ident,  says :  One  of  the  authorities  cited  by  the 

''But,  at  all  events,  the  power  con-  appellee  in  the  foregoing  case  is  that  of 

ferred  on  Dr.  Norton  was  a  trust  power,  Hewett  v,  Hewett,  2  Eden's  Ch.  332. 

to  be  exercised  for  the  benefit,  not  only  There  a  power  was  given  by  will  to  de- 

of  himself,  but  of  all  others  who  were  visees  for  life,   when  in  possession,  to 

interested  in   the   trusts  of   the  deed;  cut  down  timber,  as  four  trustees,  or 

that  is  of  his  wife,  children  and  grand^  the    survivors    or    survivor    of   them 

children.     Will  a    court   of  chancery  should  assign,  allow  of  or  direct.    AU 
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four  of  the  trustees  were  dead.    Lord  I  am  inclined  to  think  that  (except  hy 

Chancellor  Northington  held  that  the  taking  care  that  the  persons  whom  the 

court  would  execute  the  trust  hj  re-  testator  intended  to  give  the  discretion 

ferrinff  it  to  a  master  to  see  what  timber  are  duly  appointed,  and  that  what  is 

was  fit  to  be  cut  down  from  time  to  done    is    done    upon    that    discretion 

time.  fairly  exercised)  the  court  ought  not 

In  Druid  Park  Heighto  Co.  r.  Oet-  to  interfere  at  all.  The  court  itself 
tinger,  53  Md.  46,  the  court  by  Irving,  has  no  means  of  ascertaining,  in  such 
],  makes  this  distinction :  ^Where  the  a  case,  whether  it  is  more  or  less  inac- 
discretionary  powers  are  such  as  would  cordance  with  the  will  of  the  settlor, 
not  belong  to  the  court  because  of  its  or  with  the  interests  of  the  parties  en- 
jurisdiction  over  the  subject-matter  of  titled  under  his  dispositions,  that  the 
the  trust,  independent  of  the  authority  discretion  should  be  exercised  in  favor 
of  the  will,  as,  for  instance,  where  of  English  or  Scotch  estate.  The  dis- 
the  power  is  one  to  select  the  bene-  cretion  cannot  be  subject  to  a  rule  of 
ficiaries  to  enjoy  the  testator's  bounty,  equality  or  proportion  of  any  sort  be- 
the  court  will  not  exercise  it,  and  under  tween  the  estates.  There  seems  to  be 
the  rules  of  law  cannot  confer  such  a  no  tangible  principle  upon  which  the 
discretion  on  a  trustee.  In  such  case  exercise  of  such  a  discretion,  in  one 
the  court  will  execute  it  equitably  by  way  or  other,  can  be  justified  or  im* 
equal  distribution  amoxig  those  nam^a.  pugned.  The  testator  has  given  the 
[See  infra,  this  title,  Exgfution  of  a  discretion  to  private  hands,  appointed 
Power  — in  Favor  of  Whom —  Classes^  by  himself,  or  according  to  his  own 
subhead  13,  subd.  (b.)  ].  But  it  is  rule,  and  it  seems  more  fit  for  the  court 
otherwise  where  anybody  could  to  leave  it  in  those  hands." 
properly  exercise  the  discretion  about  Courts  will  not  divest  trustees  of  a  pow- 
the  thing  to  be  done,  as,  for  instance,  er  conferred  upon  them  bj*  will  because 
the  felling  of  timber,  etc.  (Hill  on  of  their 'non -residence,  their  poverty  or 
Trustees  317;  Ambler's  Rep.  508).  their  inabilttj'  to  agree  in  the  settle- 
When  the  discretion  applies  to  some  ment  of  their  accounts.  Nor  can  the 
ministerial  act  connected  with  the  court  transfer  the  execution  of  the  trust 
estate,  such  as  felling  timber,  leasing  by  requiring  security  for  its  execution, 
or  selling  the  land,  such  powers  are  or  by  imposing  a  forfeiture  of  their  es- 
much  more  under  the  control  of  courts  ■  tate  as  a  penalty  for  not  executing  the 
than  those  depending  on  the  exercise  bond  required.  The  most  the  court 
of  opinion  and  judgment.  (Perry  on  can  do^is  to  compel  them  to  execute  the 
Trusts,  454  and  cases  there  cited.)"  power,    where  it  is  imperative.    Van 

In   Fordyce   t'.   Bridges,      lo   Beav.  Boskerck  v,  Herrick,  65  Barb.  (N.   Y.) 

90,   the   testator    gave    his     personal  249. 

estate  to  three  trustees  and  executors.  Where   a  will  directs  that   land  be 

and  directed  them  to  lay  it  out  in  the  sold   as    soon    as  the  executors  think 

purchase    of    estates    in    England   or  proper,  a  sale  will  be  decreed  at  the  in* 

Scotland,    the    settlements    in    either  stance  of  those  interested  after  sixteen 

case  to  be  different     The  trustees  in-  years,  and  upon  proof  that  by  a  sale  the 

vested  the  bulk  of  the  estate  jn  Scotch  income  would  be  increased.    PaschalPs 

lands  and  only  a  small    part    was   in-  Estate,  14  Phila.  (Pa.)  242. 

vested  in  England.    A  bill  was   filed  The   fact   that  there   are  difiiculties 

charging  that  the  trusts  had  not  been  and   seeming   impracticabilities  in  the 

properly  executed,   that    the    trustees  way  of  the  execution  of  these  impera- 

had    invested    a    larger    part   of    the  tive  powers  by  the  court,  will  not  pre- 

estate  in  Scotland  than  they  ought  to  vent  its  interposition,  nor  the   exercise 

have  done,  and  asking  the  court  to  de-  of  the  power  and  the  enforcement  ol 

Clare  whether  the   Scotch  estates  had  the  trust,     i   Perry  on  Trusts,  §  349; 

been  properly  purchased  and   to  give  citing    Brown   v.   Higgs,  5    Ves.  505, 

directions  that  what  remained   unln-  and  Faulkner  v,  Davis,  18  Gratt.  (Va,) 

vested  should    be    used  for    the    pur-  651. 

chase   of   estates   in    England.    Lord  Where  a  power  to  sell  for  the  benefit 

Langdale,  M.  R.,  declined  to  interfere,  of    legatees    upon    the    death    of  the 

saying   that     "such     a    discretionary  widow,  is  construed  as  an  imperative 

power  ae  is  given  by  this  will  is  not  a  power,   the  land  is,  In    equity,   to  be 

power  which  the  court,  in  the  absence  considered  as  converted  from  the  date 

or  without  the  assistance  of    trustees,  of  the  widow's  death,  so  as  to  give  the 

ought  to  take  upon  itself  to  exercise,  legatees  the  same  interest  in  the  rente 
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Under  the  statute  of  New  York,  every  trust  power,  unless  its 
execution  or  non-execution  is  made  expressly  to  depend  on  the 
will  of  the  grantee,  is  imperative.  A  trust  power  does  not  cease 
to  be  imperative  where  the  grantee  has  the  right  to  select  any, 
and  to  exclude  others,  of  the  designated  objects.^  If  a  discre- 
tionary power  is  exercised  in  good  faith,  and  without  fraud  or 
collusion,  courts  will  not  review  nor  control  the  discretion  * 

and  profiU,  until  the  estate  is  actually  Farrar  v,  McCue,  89  N.  Y.  159;  Bel- 
sold  as  they 'would  have  had  in  the  in-  mont  v.  O'Brien,  13  N.  Y.  394;  Allen 
terest  of  the  proceeds  of  the  sale,  if  such  v,  DeWitt,  3  N.  Y.  376;  Hetzell  v, 
sale  had  been  made  Immediately  upon  Barber,  6  Hun  (N.  Y.)  534;  69  N.  Y. 
the  death  of  the  widow.  Smith  v,  i;  Mott  r.  Ackerman,  93  N.  Y.  551; 
Kearney,  3  Barb.  Ch.  (N.  Y.)  533.  Coleman  v.  Beach,  97  N.  Y.  558;  Fel- 

If  the  power  is  so  uncertain  as  to  its  lows  v.  Heermans,    4  Lans.  (N.   Y.) 

objects  that  a  court  of  equity  cannot  330;  13  Abb.Pr^N.  S.  (N.Y.)i;  Hotch- 

say  what  particular  person  or  persons  kiss  v,  Elting,  36  Barb.  (N.Y.)  46;  Sel- 

or  class  of  persons  are  to  take  an  inter-  den  v.    Vermilyea,    i    Barb.  (N.  Y.) 

est  under  it  as  a  trust,  or  if  the  subject  63;    Arnold   t;.  Gilbert,  5    Barb.    (N. 

matter  to  be  affected  is  too  uncertain  to  Y.)  190  ;  Crocheron  v.  Jaques,  3  Edw. 

be  dealt  with  by'«  court,  it  will  be  con-  Ch.  (N.  Y.)  307;  Stewart  v,  Hamilton, 

sidered  a  mere  power,  and  a  trust  will  37  Hun  (N.  Y.)  33.    See  Prentice   r. 

not  be  implied,    x  Perry  on  Trusts,   ^  Janssen,  79  N.  Y.  478. 

351.                                               •  Says  Duer,  J.,  in  Dominick  r.  Sayre, 

So,  too,  in  case  there  is  an  express  3  Sandf.  (N.  Y.)  561 :  *'A    power  posi- 

limitation  over  in  case  the  power  is  not  tive  In  its  terms  and  limited  in  its  exe- 

executed.     x  Perry  on  Trusts,  ^  353.  cutlon  to  a  particular  class,  is  not  only 

Where  property  was  bequeathed  to  sufficient,  but  it  seems  to  us  conclusive 

A  to  be  sold  by  him  and  the  proceeds  evidence  of  the  desire  of  the   grantor 

distributed  among  the  testator's  next  that  it  shall  be  executed.    The  desire 
of  kin,  as  A  should  judge  of  their  de-  *  of  its  execution  can  be  the  only  motive 

serts,  and  A  died  without  having  made  for  its  creation,  and  if  the  mere  wishes 

any  appointment,  the  property  became  of  a  testator  are  to   be  followed  as  a 

distributable  as  in  case  of  mtestacy.  law,  it  is  surely    immaterial  whether 

Frazier    v.    Frazier,  3    Leigh    (Va.)  they  are  declared  in  teirms  or  collected 

643.  by  a  necessary  implication."     And  the 

A  power  given  to  an  executor  to  sell  power  was  held  in  that  case  to  be  im- 

any   portion  of  the  real   estate  when  perative. 

**  absolutely  necessary,"  refers  to  some  A  trust  power,  not  expressly  stating 
pressing  exigency  of  the  estate  grow-  that  its  execution  shall  depend  on  the 
ing  out  of  deficiency  of  revenue  to  will  of  the  grantee,  is  void  if 'no  bene- 
meet  the  demands  upon  it,  and  a  sale  ficiary  is  named.  Read  v.  Williams, 
should  not  be  ordered,  against  the  will  54  Hun  (N.  Y.)  636. 
of  those  entitled  to  two- thirds  of  the  In  equity  the  power  will  be  con- 
property,  to  swell  the  revenues,  already  sidered  as  having  been  executed,  and 
sufficient  for  all  demands.  Moale  v.  if  the  power  be  one  of  sale,  the  land 
Cutting,  59  Md.  510.  will  be   regarded    as   converted  into 

In  New  Tork^  a  trust  and   a   power  money  from  the  time  the   sale  was 

in  trust  may  still  exist  together,   not-  directed    to    be    made.     Moncrief   v. 

withstanding  the  statute,   where  they  Ross,  50  N.  Y.  43X.    To  same  effect 

are  not  inconsistent.    Thus  the  same  Van    Vechten    v.     Van    Veghten,   8 

person  may  hold  the  estate  in  trust  for  Paige  (N.  Y.)  104.       , 

ope  purpose,  and  at  the  same  time  be  Where  a  power  comes  within  this 

the  grantee  of  a  power  in  trust  to  be  statute,  its  immediate  execution  may  be 

executed  or  take  effect  at  some  future  enforced  by  any  of  the  beneficiaries, 

day  for  another  purpose.    Belmont  v.  though  the  majority  of  the  benefid- 

O'Brien,  12  N.  Y.  394.  aries  desire  that  its  executioa  should 

1.  a  New  Tork  Rev.  Stat,   (f  96-7  be  postponed.    Van  Boskerck  v.  Her- 

(Banks'  ed.),  p.  3448;  (x883),p.  3x91;  rick,  65  Barb.  (N.  Y.)  349. 

Delaney  v.  McCorxnack,  88  N.Y.  174;  S.  2  Perry  on  Tkiists^  ($  51I1  533; 
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Doev.  Ladd,  77  Ala.  223;  Bunner  r.  made  provisions  for  advancements  to  be 

Storm,   I   Sandf.    Ch.    (N.    Y.)  357;  made  to  heirs  who  should  wish  to  en- 

Prontj  v.  Frontj,  i  Bail.  Eq.  (S.  Car.)  gage  in    business,  and   provided  that  if 

517.  an^  of  them,  at  the  time  of  final  divi- 

In  cases  of  mere  powers,  courts  will  sion,  should  be  incompetent,  either  in 

.  always  uphold  the  discretionary  action  mind  or  bodj*  or  from  intemperance,  to 

of  the  donee,  unless  peculiar  circum-  manage    their    estate,    the    executors 

stances  showing  undue    influence  or  should  only  pay   them   the    interest  on 

want  of  fairness  are  proved.   In  a  case  their    shares.    The  executors  declared 

arising   in   Massachusetts    a    testator  their  intention,  and  commenced  to  take 

gave    the    residuum    of  his  estate  to  the  necessary  steps  to  make  distribu- 

trustees  in  trust  to  pay  the  net  income  tion  of  the  estate,  but  were  restrained 

to  his  daughter  for  life,  and  on  her  from  doing  so  at  the  suit  of  M,  the  su- 

death  the  principal  to  go  to  her  issue ;  preme  court   holding  that  the  division 

but  if  she  left  no  issue,  then  one-half  should  be  into  two  equal  parts,  one  of 

to  one  of  the  trustees  and  the  remain-  which  should  go  to  the  heirs  of  H  and 

ing  half  to  the  heirs  of  the  testator,  one  to  M. 

Power  was  given   to  the  trustees  to  On    this    state    of  facts    the    court 

change    investments,     including   the  held  that  the  expression  of  a  preference 

realty,  as  they  might  deem  most  bene-  by  the  testator  that  the  final  division  be 

ficial  for   the  parties  in   interest,  but  postponed    until    H's   youngest    child 

recommended  them  to  invest  in  real  should  be  of  age  was  merely  precatory, 

estate    in    Boston    whenever  a  good  and  was  addressed  to  the  heirs,  and  not 

opportunity    offered.    The    residuary  to  the  executors,  who  had  no  power  to 

estate  included  a    lot  in   Dorchester  postpone  peremptorily  a  final  division; 

which   the    testator    had    purchased,  and  that  the  application  of  the  execu- 

worth  from  $1^,000  to  $20,000,  but  un-  tors    to   make    distribution    exhausted 

improved    and    not  yielding  income  their  discretionary  powers,  if  they^had 

sufficient  to  pay  the  taxes  and  charges  any,  to  determine  the  time  of  distribu- 

on  the  same.    The  land  had  risen  in  tion.    Osburn's   Appeal,    130  Pa.  St. 

value,  so  that  it  could  readily    have  359. 

been  sold  for^  $25,000,  but  was  likely  It  is  held  in  New  Tork  that  a  devise 

•  to  continue  to* increase  in  value.    The  of  twenty    acres   of   certain  specified 

daughter,  who  was  a  widow  and  child-  land,  ''or  such  other   twenty  acres  of 

less,  requested  the  trustees  to  sell  the  any  land  of  which  I  may  die  seised  as 

lot.     Tnis  they  thought  inexpedient,  may    be    agreed  upon    between"    the 

on  the  ground  that  she  did  not  need  devisee  and  the  executors,  leaves  it  to 

any  increased  income ;  whereupon  she  the  option  of  the  executors  to  aeree  on 

brought  an  action  to  compel  them  to  other  land;  and  where  the  land  speci- 

sell  the    lot.    The  court    refused    to  fied  has  been  sold    under    a  mortgage 

interfere  with  the  discretion  of  the  trus-  during  the  lifetime  of  the  testatrix,  the 

tees  by  ordering  a   sale,  though  she  executors  cannot  be  compelled  to  exer- 

offered  to  pay  a  bonus  of  $2,000  over  else    the    power.      Weber     v.    Lester 

any  price  the  land  might  bring,  and  (Supreme  Ct.),  10  N.  Y.  Supp.  258. 

notwithstanding  the  fact  that  one  of  In   Leonard    v,  American   Bapt.  H. 

the  trustees  had  a  contingent  interest  M.  Soc,  35  Hun    (N.  Y.)    290,  it  was 

in  the  fund.    Eldredge  v.  Heard,   106  held  that,  where  a  testator  devised  to 

Mass.  579.  his  wife  his  estate  for  her  life,  with  re- 

A   case    in    Pennsylvania   involved  mainder  over,  appointed  her  executrix, 

the  following  facts.     A  testator  gave  to  and  expressed  the  wish  that  so  much  of 

his  executors  power  to  sell  real  estate,  his  real  estate  should  be  sold   as  was 

and  directed    that    they  should  invest  needful  to  furnish  her  with  money  to 

the  proceeds  until  the  final  division  of  supply  her  wants,  giving  her  power  to 

testator^s    residuary  estate,  which  was  carry  out  all  the  provisions  of  the  will 

to  be  equally  divided  between  the  heirs  necessarv  to  be   performed   during  her 

of  testator's  daughter  H,  who  might  be  life,  she  liad  power  to  sell,  and  that  the 

living  at  the  time  of  said  division  4ind  court  would  not  pass  upon  the  question 

M,  son  of  J,  testator's  deceased  daugh-  of  the  necessity  for  a  sale, 

ter,  each  to  share  alike.    The  will  pro-  But  in  Hovey  v,  Chisholro,  54  Hun 

vided:  "I  would   rather  prefer  not  to  (N.  Y.)   328,  the    supreme  court  held 

have  a  division  made  of  my  estate  until  that  where  executors  were  authorized 

the  youngest  child  of  H  arrives  at  the  to  sell  the  real  estate    as  **they  shall 

age    of  twenty-one   years.'*    It    then  deem  most  expedient,  and  for  the  best 
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interest**  of  the  residuarjr  legatees,  thejr  should    it     be    necessary     for     her 

cannot  give  a  good  title   to  one  who  so  to    do    for    her    maintenance  and 

knows  that  they  have  sufficient  funds  to  support — it    being    understood     that 

meet  all  the  legacies  referred  to  in  the  she  is* not  to  waste  any  property ;  but 

pow^r  of  sale.  I  want  to  give  her  full  power  so  as  to 

In  Brome  v,  Pembroke,  66  Md.  193,  support  herself  well.    And  should  she 

the  court  of  appeals  of  Maryland  did  choose  to  help  her  other  daughter,  if 

gass  upon  the  necessity  of  the  sale,  and  she  should  become  a  widow,  or  help 
eld  it  to  be  unauthorized,  because  it  did  her  said  daughter  or  her  children,  she 
not  appear  to  bb  necessary  for  the  pay-  has  full  power  to  do  so  before  the  heirs 
ment  of  debts.    The    will  in   that  case  afoiesaid    take     their    remainders  — 
directed  the  executor,  who  was  also  ap*  hereby  giving  my  wife  full   power  to 
pointed  a  trustee,  to  hold  the  property  sell  any  of  the  property  aforesaid  and 
in  trust  till  a  certain    time,    and  then  give  good  title  to   the  same,  either  at 
divide  it,  but  also  authorized   him  to  public  or  private  sale,  using  her  own 
sell  as  much  of  it  as  might  be  necessary  judgment  as  to  which  shall  bring  the 
to    pay    the     tesUtor's     debts.      The  greatest  amount  of  money."    The  tes- 
Supreme  Cour^  of  Connecticut  has  done  tator  had  neither  children  nor  descend- 
likewise.    There  an  estate  was  devised  ants  of  children.    After  his  death  his 
to  one'*  to  use  and  improve  during  his  widow  sold  and  conveyed  all  the  real 
natural  life,  and  if  he  should   want  for  estate.     Upon  bill  filed  by  the  heirs  at 
his  support,  to    sell  any    part  or  the  law  of  the  testator  to  vacate  such  sale 
whole  of  it  for  his  maintenance.**  .  It  for  the  want  of  power  to  make  it,  it 
was  held  that  the  estate  could  not  be  was  held  that  the  exercise  of  the  power 
sold  except  in  case  of  actual  necessity,  of  sale  and  conveyance  was  entirely 
and  that  the  devisee  was  not  the  judge  within  the  discretion  of  the  widow  of 
of  the  necessity.     Hull  v.    Culver,  34  the   testator,  and,  in  the  absence   of 
Conn.  403.  fraud  or  collusion,  was  not   subject  to 
In   Crozier  v.  Hoyt,  decided  by  the  review  or  control  by  a  court  of  equity. 
SupremeCourtof/Z/fna/j,  the  will  con-  Nor  was   the  power  to  sell  and  con- 
tained the  following  provision :  **I  will  vey  to  be  limited  in  its  exercise  by  the 
that  my  wife  have  the  entire  Qontrol  necessity     for     the  maintenance  and 
of  my    personal    and    real   estate,    of  support  of  the  testator's  widow — ^but 
whatsoever  kind  or  nature  or  whereso-  the  power  was  given  for  all   the  pur- 
ever  situated,  after  the  payment  of  my  poses  mentioned — to  "help  her  other 
debts,  so  long  as  she  shall  live,  for  her  daughter,if  she  should  become  a  widow, 
support  and  maintenance  in  such  a  man-  or  help    her    said    daughter  or    her 
ner  as  her  situation   in   life  requires.'*  children,"  if  she  should  jchoose  to  do 
The  remainder,  after  the  termination  so,  as  well  as  to  provide  for  her  own 
of  the  life  estate  of  the  testator's  wife,  maintenance  and  support    The  power 
in    certain  real  estate  described,  was  to  help  her  daughter  was  not  to  b«  con- 
given  to  Roberts,  a  son-in-law  of  the  sidered  as  restricted  to  the  proceeds  of 
testator's  wife,  the  clause  so  disposing  the  life  estate  of  the  widow,  but  ex- 
of  such  remainder  concluding  thus:  tended    to    the    whole    estate,  or   to 
**In  consider^ion  that  he  take  good  such  part  of  it  as  she  might  choose 
care  of  vaj  wne  and  treat  her  kindly,  to    devote    to  such  purpose,   exclud- 
should  she  call  on  him  to  do  so,  and  ing    only    the    real    estate    specific- 
should   she  choose  to  live  with  him  ally    devised.     Crozier   v,    Hoyt,   97 
and  her  daughter — ^it  being  understood  111.  23. 

that  he  and  his  wife  treat  my  wife  as        In   Tennessee  it  is  held  that  where 

becomes  a  son  and  daughter."    The  land  is  conveyed  to  a  trustee   for  the 

succeeding   clause    gave    certain    de-  benefit    of  a  husband    and    wife,  with 

scribed    real    estate    to    Crozier,  the  remainder  to  their  children,  and  the 

nephew  of  the  testator,  and  then  fol-  trustees  clothed  with  the  power  to  sell 

lows  this  provision  :  "All  the  rest  of  and  convey  with  the  assent  of  the  hns- 

my  estate,  real  and  personal,  after  the  band  and  wife,  or  the  survivor  of  them, 

termination    of    the  life  estate  of  my  their  discretion  cannot  be  controlled  in 

wife,  I  give  to  my  heirs  at  law."  .    .    .  the  absence  of  fraud,  and  the  convey- 

A  further  clause  provided :    **I  hereby  ance  of  the  trustee,  with  the  assent  of 

give  to  my  wife  full  power  to  sell  all  the  husband  and  wife,  will  defeat  the 

my  personal  estate  and  all  my  real  es-  remaindermen.    Hamilton    v.   Mound 

tate,  except     the     lands     willed     to  City  Mut  L.  Ins.  Co.,  6  Lea  (Tenn.) 

Crosier     and     Roberts,      aforesaid,  402. 
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16.  Statutory  Powers.— Statutory  powers  can  be  constructively 
enlarged  only  in  conformity  with  the  principles  governing  legal 
construction,  and  because  something  is  imported  into  the  statute 
by  a  necessary  or  reasonable  implication.  The  question  is  not 
whether  the  matter  of  implication  will  add  to  the  efficiency  of 
what  is  conferred  in  terms,  but  whether,  without  such  matter, 
the  statute  will  be  wholly  or  in  part  inoperative.* 
^  VI.  EzTnreuuHiiBHT,  SviPEHnoir,  ahd  Hebosb  — 1.  In  General — 
As  a  general  rule  powers  may  be  suspended  or  extinguished.* 
Powers  appendant  may  be  destroyed  by  release,  bargain  and  sale, 
or  feoffment ;  powers  in  gross,  by  feoffment  or  release ;  but 
powers  simply  collateral  cannot  be  destroyed  by  the  act  of  the 
person  to  whom  they  are  given .• 

1.    State  V,  Charleston,  i  S.  Car.  30.  with.    Leak  v.  Richmond  Co.,  64  N. 

See  Markham    v.  Howell,  33  Ga.  508;  Car.  133. 

Paff  V,    Kinney,   i    Bradf.   (N.  Y.)  x;  2.  a    Chance,    Powers    3103,    3x36; 

Peajr  v.  Talbot,  39  Tex.  335,  Lampet's  Case,  xo  Rep.  408. 

Where    a  power  created  by  statute  8.  Wharton's  Law  Lexicon, 

has  been  fully  executed,  and  something  Where  a  power  is    released    by  the 

not  authoriaed  by  the  statute  has  been  donee  to  the  one  having  the  freehold  in 

added,  but  which  is  clearly  distinguish-  possession,  reversion  or  remainder,  this 

able  from  the  rightful  execution,  the  ex-  operates     to    extinguish     the    power, 

ecution  of  the  power  is  good  so  far  as  Chance    Powers  j  137;  Williams^  Real 

authorized  by  the  statute,  and  void  only  Prop.    ^256;     a    Washb.    Real     Prop, 

as  to  the  excess.    Knox  Co.  v.  Nichols,  *3o8. 

14  Ohio  St.  260;  State    v.  Perryburg  Chancellor   Kent  states  that   a  total 

Board    of     Education,    35    Qhio    St.  alienation  of  the  estate  extinguishes  the 

51Q.  power  whether  appendant  or  in  gross. 

Though  an  executor,  instead  of  ex-  Thus,  if  a  tenant  for  life,  with  a 
ercising  In  the  manner  prescribed  by  power  to  grant  leases  in  possession, 
statute  a  power  of  sale  of  land  conferred  conveys  away  the  life  estate,  the  power 
upon  him  by  the  will,  negotiates  the  is  gone,  since  Its  ^ercise  would  be  de- 
tale,  and  procures  the  deed  to  be  exe-  rogatory  to  his  own  grant.  4  Kent's 
cuted  by  the  heirs,  and  receives  the  pro-  Comm.  *347.  But  such  is  not  the  gen- 
ceeds,  he  may  use  such  proceeds  for  erally  accepted  doctrine  as  to  powers  in 
the  purposes  specified  in  the  will  and  gross.  2  Washb.  Real  Prop.  '309; 
required  of  him  by  law.  Roberts  v.  Chance,  Powers,  (  3172,  though  it  is 
Roberts,  7X  Md.  i.  true  as  to  powers  appendant,  a  Washb. 

If  the  statutory  power  to  two  persons  Real  Prop.  *3io. 

is  joint,  and    they  give  joint  security.  If  the  donee   of  a  power  appendant 

an  act  performed  by  one,  after  the  other  grant  a   lease  out  of   his    interest,  the 

has  ceased  to  act,  will  not  bind  the  sure-  power  is  so  far  suspended  that  it  cannot 

ties.     State  v»  Boone,  44  Mo.  254.  be  exercised  until  the  expiratipn  of  the 

While  a  court  of  equity   may  relieve  lease.    4  Kent's  Comm.  '346;  a  Washb. 

against  the  defective    execution  of  a  Real  Prop.  *3X0. 

power  created  by  a  party,  it  cannot   do  A  total  alienation  of  the  estate  oper- 

so  when  the  power  is  created   by  law,  ates  as  an  extinguishment  of  a  power 

nor  can  it  dispense  with  any  of  the  for-  appendant,  where  it  cannot  be    exer- 

malities  required  for  its  legaLexecution.  cised    without    defeating    the   interest 

McBryde  v.  Wilkinson,   a9  Ala.  66a;  granted.    Thus,  if  a  tenant  for  life  with 

Mayor  etc.  of  Baltimore  v.  Porter,   18  a  power  to  grant   leases  in  possession 

Md.  a84;  Smith  v,  Bowes,  38  Md.  463.  conveyed  away  his  life  estate,  the  power 

Compart  First  Nat.  Bank  v.  Mount  is  gone.     It    is  no  longer  possible  for 

Tabor,  5a  Vt.  87;  36  Am.  Rep.  734.  him  to  execute  It,  since  the  execution  of 

Where  there  has  been    an  execution  the  power  would  be  in  derogation  of  his 

of  a  statutory  power,  the    record  of  the  own  grant,     i  Sugd.  Pow.  #56. 

proceedings  must    show   affirmatively  Mr.  Sugden  lays  down  the  following 

that  every  formality  has  been  complied  rules:  i.  That  a  tenant  for  life  with  a 
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power  of  leasing  majr  ezerclM  it,  al-  the  contrarj  constructioii  would  en- 

tliough  he  has  conveyed  away  his  whole  able  him  to   defeat    his    own  grant, 

life  estate  by  way   of  mortgage  or  se-  Savile  v.  Blacket,  x  P.  Wms.  777. 

curity,  provided  he  has  reserved  to  him-  As  powers  in  gross  are  independent 

self   that  right  as  against  the  incum-  of  the  donee,  thej  are  not  suspended 

brancer.    On  this  the  cases  are  agreed,  by  a  grant  of  a  lease,  x  Sugd.  Pow.*c5 : 

(See  Wilson  f.  Troup,  a  Cow.  (N.  Y.)  Edwards  v.  Slater,  Hard.  4x3.    In  this 

195.)     Some  cases  hold  that  hemajrex-  case  the  lease  was  from  the  death  of 

ercise  the  power  as  against  the  incum-  the  tenant  for  life,  and  therefore  did 

brancer,  even  though  he   has    not   re-  not  arise  out  of  the  tenancy  for  lile, 

served  the  right  in  his  conveyance.  but  out  of  the  first  estate. 

a.  That  a  tenant  for  life  with  a  power  A  present  power  not  simply  coUat- 
of  sale  and  exchange  may  exercise  it,  eral  may  be  extinguished  by  release  to 
(a)  though  he  has  created  an  interest  any  one  who  has  an  estate  of  free-hold 
out  of  his  life  estate  (or  reserved  his  re*  in  the  land  in  possession,  reversion  or 
version  so  as  to  remain  tenant  for  life  remainder*  x  Sugd.  Pow.  *89. 
under  the  settlement),  and  thoush  he  The  estates  which  were  already  de- 
has  not  reserved  to  himself  any  nght  to  feasible  or  chareeable  by  the  power 
exercise  the  power  as  against  the  in-  are  by  such  release  made  absolute, 
cumbrancer;  but  the  incumbrancer  is  Albany's  Case,  i  Rep.  xto  b;  Coke 
not  affected  thereby;  (b)  where  he  has  Litt.  265  b. 

parted  with  his  whole  life  estate  by  way  If  a  tenant  for  life  with  a  power  of 

of  mortgage  or  security,  and  though  he  revocation    grant    a    lease,    the    rent 

has  not  rtserved  to  himself  the  right  to  charge,  etc.,  to  take  effect  out  of  his 

exercise  the  power  as  against  the  in*  interest,  he  will   not  be  permitted  to 

cumbrancer.    i  Sugd.  Pow.  *68.  defeat  this    interest    x    Sugd.    Pow. 

Though  the  whole  estate  of  the  donee  *48;  Goodright  r.  Cator,  Dougl.  460; 
of  the  power  is  conveyed  by  him,  yet,  if  Noell  v,  Henley,  M.  &  Y.  302. 
It  is  by  way  of  resettlement,  and  the  Compare  Anonymous,  Mo.  61  a ; 
prior  uses  are  relimited,  and  the  prior  Billock  t».  Thome,  Mo.  615;  Yelland 
powers  of  sale  and  exchange  saved  and  v.  Fid  is.  Mo.  788 ;  sub,  mom,  Yeoland 
confirmed,  these  powers  may  still  be  ex-  v.  Fettis,  1  R.  Abr.  473  (K),  pi.  3. 
ercised,  though  the  present  powers  of  The  power  to  consent  to  a  sale 
sale  and  exchange  are  reserved  by  the  where  donee  of  the  power  is  the  life- 
new  settlement  to  different  persons,  x  tenant,  is  not  necessarily  extinguished 
Sugd.  Pow.  *75.  by  the  absoluCe  alienation  by  him  <rf 

Sugden  also  says  that  an  assignment  his    life-estate.    The  rule  is  that,  so 

of  the  whole  estate  or  other  alteration  long  as  nothing  is  done  in  derogation 

of  the  estate  for  life,  does  not  affect  a  of  the  alienee's  estate,  the  alienation 

collateral  power  or  a  power  in  gross,  has  no  effect  on  the  power.    Leggett 

I  Sugd.  Pow.  *85.  V,  Doremus,  25  N.  }.  Eq.  laa. 

So  if  the  donee  be  tenant  for  years,  The  trustees  of  a  settled  estate  had 

and  survive  the  years,  still  he  may  ex-  a  power  of  sale,  to  be  exercised  at  the 

ercise  his  power,  because  the  power  request  and  direction  of  the  tenant  for 

does  not  fall  within  the  compass  of  his  life,  who  was  also  entitled  to  the  ulti- 

estate,  but  takes  effect  out  of  an  inter-  mate  reversion  in  fee.    The  life-tenant 

est  not  vested  in  him.     i   Sugd.  Pow.  made  an   absolute  conveyance  of  all 

^85.  his  interest  for  value  to  A,  and  the 

Thus,  if  a  tenant  for  life  assume  to  trustees  subsequently,  at  the  request 
pass  a  fee  "by  a  bargain  and  sale,  a  cove-  of  the  life-tenant,  purported  to  ex- 
nant  to  stand  seized,  or  a  lease  and  re-  ercise  the  power  of  sale  by  conveying 
lease,  the  power  will  not  be  destroyed,  the  estate  to  A.  Held,  that  the  life- 
for  the  reason  that  such  conveyance  tenant's  power  to  consent  was  not  ex- 
passes  only  what  the  tenant  for  life  tinguished  by  the  absolute  alienation 
might  lawfully  convey,  to-wit :  his  life  of  his  life-estate,  and  could  still  be  ex- 
estate.  Phitton's  Case,  cited  in  Hard,  ercised  with  the  concurrence  of  the 
41a;  Scrope  V,  Offley,  4  Bro.  P.  C.  purchaser.  Alexander  v.  Mills,  6  L. 
337;  Savile  v,  Blacket,  i  P.  Wms.  R.  Ch.  124;  40  L.  J.  Ch.  73;  24  L.  T., 
777.  N.  S.  306;  19  W.  R.  31a 

But  if  the  tenant  for  life,  with  a  power  Where  one  has,  under  a  will,  a  life- 

in  gross,  join  in  a  settlement  to  new  estate  in  land  and  a  power  to  appoint 

uses,  though  he  is  still  made  the  tenant  by  his  own  will,  and  the  estate  is  to  go 

for  life,  his  power  is  destroyed,  where  to  the  heirs  of  the  original  testator  in 
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8.  Where  a  duty  reets  upon  the  donee   to   exercise  the  power, 

default  of  the  execution  of  the  power,  of  appointment,  the  descendants  of  X 

the  life -tenant  majr  release  his  power  livine  at  the  death  of  E  would  take  in 

of  appointment  to  the  testator's   heirs,  equal  shares.    In  re  Susanni,  26  W.  R. 

or  he  and  they  can  convey  the  land.  93. 

Grosvenor  v.  0owen,  zc  R.  I.  5^19.  An  equitable  power  of  appointment 

Where  lands  are  devised  to  the  tes-  ma^r  be  effectually  released  hy  the 
tator*s  wife  for  life,  with  remainder  to  voluntary  covenant  not  to  exercise  it, 
his  sons  on  her  death  intestate,  and  with  entered  into  by  the  donee  of  the  power 
power  to  her  to  appoint  and  designate  with  the  trustees  of  the  fund  which  is 
by  will  the  shares  and  proportions  in  subject  to  the  power.  Isaac  v,  Hughes, 
which  they  shall  take,  under  such  safe-  39  L.  J.  Ch.  379;  aa  L.  T.,  N.  S.  11. 
guards,  in  trust  or  otherwise,  as  she  Where  the  power  is  future  and  to 
may  deem  proper,  a  power  in  gross  is  arise  by  a  contingent  event,  it  may  be 
'  created  and  the  widow  may  release  or  defeasanced,  and  thereby  annulled  in 
extinguish  the  power  of  appointment  ^hole  or  in  part,  z  Sugd.  Pow.  *9o. 
by  joining  with  the  adult  remainder-  Collateral  powers  cannot  be  de- 
men  in  a  bill  asking  a  sale  of  the  lands  stroyed  or  suspended  by  any  act  of  the 
for  partition.  Thorington  v.  Thoring-  donee.  Chance  Powers,  ^  3105 ;  a 
\       ton,  8a  Ala.  489.  Washb.    Real    Prop.    ♦508 ;    4    Kent 

An  undivided  one-fourth  interest  in  Comm.  '346 ;  Wharton's  Law  Lexicon, 

certain  lots   was    devised  to  testator's  The  donee   of    a  collateral    power 

wife  for  life,  with  power  to  appoint  the  cannot  by  any  act  whatever,  either  his 

remainder,  and  the  other  three-  fourths  own  or  that  of  any  other  person  post* 

to  his  three  sons  in    fee.    A    certain  pone  or  extinguish  it.    i  Sugd.  Pow. 

legacy  was  made   a  charge  on   all  the  45-46. 

lands' devised,  and,  for  the  purpose  of  ''It  is  a  settled  rule  that  where  a  life 

raising  money  to  pay   it,  the  sons  cor^  interest  or  other  estate  is.given  to  the 

veyed  their  interest  to  the  life- tenant,  person  who  is  authorized  to  devise  or 

who  thereupon,  by    an    instrument  of  appoint    the    property,    the    person 

doubtful  efficiency,   attempted  to  exer-  authorized  to  appoint  can  release  and 

cise  the  power  by  appointing  to  one  of  extinguish  the  power.    This  is  called 

the  sons,  and   then  joined  with  him  in  a    power   in    gross.    But   where  the 

executing  a  fee  simple  warranty  deed,  to  power  to  appoint  is  given  to  one  who 

a  purchaser  of  the  lots.     These  instru-  has  no  estate  or  interest  in  the  prop- 

ments  were  held  to  operate  as  a  release  erty  to  be  distributed,  which  is  called 

of  the  power  of  appointment,  and  it  was  a  power  simply  collateral,  the  person 

adjudged  that    the    purchaser  took    a  intrusted    with     the    power    ci^nnot 

gcod  title  in  fee.   Atkinson  v.  Dowling  release  or  extinguish  it,  but  may  exer- 

(S.  Car.  1890),  13  S.  E.  Rep.  93.  cise  it  notwithstanding  any  agreement 

If  a  tenant  for  life,    with    power   to  to  •the  contrary."     ( Citing  4    Kent's 

grant  leases  in  possession   for  twenty-  Comm.  346 ;  i   Sugd.  Powers,  80,  90, 

one  years  at  the  best  rent,  mortgages  93,100;  Smith  v.  Death,  5  Madd.  371 ; 

his  life-estate  to  trustees  to  pay  an  an-  Albany's   Case,   i  Rep.  iii;  West  t*. 

nuity  for  his  life  and    the    surplus    to  Berney,  x    R.  &  M.  431 ;    Bickley  v. 

himself,  the  power  is  not  thereby  ex-  Guest,  i    Russ.  &  M.  440;  Horner  v. 

tinguished,    but  he  may    still  grant  a  Swann,   i  T.  &   R.  430;  Hillyard  v, 

lease  agreeably  to  the  terms    thereof.  Miller,  10  Pa.  St.  336 ;  Miles  v.  Knight, 

Roe  V,  Bulkeley,  i  Dougl.  393.  la  Tur.  666.)    Norris  v,  Thompson,  19 

Where    trustees    under    a  will  have  N.  J.  Eq.  307. 

during    the    lives    of  the  life- tenants.  In  Fontain  v,  Ravenel,  17  How.  (U. 

power  to  work  a  quarry   on  the  estate  S.)  369,  where  the  testator  directed  that 

and  are  directed  to  work  it  •  and  divide  after  the  death  of  his  wife  his  executor 

the  profits  among  the  persons  entitled,  should  apply  the   residue  of  his  estate 

a  court  cannot  order  a    partition  and  ior  the  benefit  of  such  charitable  instl- 

sale  as  long  as  the  power  lasts.    Taylor  tut  ions  as  he  should  deem  best,  and  the 

V.  Grange,  L.  R.,  13  Ch.  Div.  333V  L.  wife  survived  the  executor,  it  was  held 

R.,  ic  Ch.  Piv.  165.  that  the  executor  took  a  mere  naked 

Where  a  fund  was  settled  upon  the  power,  to  be  exercised  on  conditions 

death  of  E  for  such  descendants  of  X  as  that   never^  happened,   and  that  the 

E  should  by  will  appoint,  upon  default  clause  creating  it  was  therefore  void. 
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whether  appendant  or  collateral,  he  cannot  extinguish  it  by  a  re> 
lease,* 

8.  Wliaro  the  pnrpoie  ii  aooompUdied  for  which  the  power  was 
given,  or  where  it  becomes  impossible  of  execution,  the  power 
ceases.*  / 

1.  2  Chance    Powers   584,    6  3121;  life,  the  Intestacy  would  be  applicable 

WiUlams'  Real  Prop.  •2§S;  a  Washb.  to  it,  as  it  would  so  to  tesUtriz's    onlj 

Real  Prop.  ^309.  heirs  and  next  of  kin,  the  brother  and 

S.  Fontain  v.  RaTenel,  17  How.  (U.  sister;  and  that,  the   brother  and  sister 

S.)  3^;  Smith  v.  Taylor,  21   111.  296;  having  conveyed  their  interest    to    A, 

Deveraux  v  Dunn,  2  Ired.  £q.  (N.  Car.)  she  acquired  the  entire  beneficial  inter- 

ao6;    Ward  v.  Barrows,  2    Ohio    St  est  In  tne  property,  making  tlie  exercise 

241.  of   the    power   of   sale     unnecessary. 

Where,  in  a  deed  executing  a  power,  Greenland  v.  Waddell*  116  N.  Y.  234.; 

there  are  words  which  show  that  the  15  Am.  St  Rep.  400. 

party  has  fully  executed    his  power,  or  A  power  to  sell  fails  when  Its  objects 

which  amounts  to  a  release   of  it,    he  are  unattainable.  Sharpsteen  v.  TUloo, 

cannot  execute  it   further.     Hervey  v,  t  Cow.  (N.  Y.)65i;  Hetzell  v.  Barber, 

Hervey,  2  Atk.  567.  69  N.  Y.  i.    And  this  is  so,  though  tlie 

Where  a  deed  of  land   was  made  to  purpose  is  defeated  by  the  voluntary 

the    grantor's    daughter   for    life,    r^  act  of  the  person  for  whose  benefit  the 

mainder  to  her  child ren«  or  in  case  she  power  was  created,  as  happened  in  the 

should  die  without  leaving  children  or  case  last  cited.    Tnere    land  was    de- 

their  descendants,  then  to  the  grantor's  vised,  one-third  to  testatrix's  husband 

heirs  on  the  death  of   the   daughter  In  fee  and  one -third  each  to  their  two 

and    her     husband.    And     the  deed  daughters,  with  power  to  the  husband 

further  provided    that.     If    she     and  to  sell  and  convey ;  and  he  deeded  first 

her    husband  should    ever     sell     the  his  third  and  aderwards  the  whole.  The 

land,  the    purchase-money  'should  be  last  deed  was  held   to  be  inoperative, 

invested    in    other  land,  ithe    title  to  since «  by  deeding  the  one -third  he  had 

which  should  be  secured  to  the  daughter  disabled   himself  from  complying  with 

In  the  same  manner  as  was  the  title   to  the  terms  of  the  power.  Hetzell  v.  Bar- 

the    land    originally  conveyed,  and    a  ber,  69  N.  Y.  i.  But  the  death  of  one  of 

sale  was  made  and    other    lands    pur-  several  for  whose  benefit  the  power  is 

chased,  the  power    of   sale   was    ex-  given,  does  not  impair  the  power.    Ely 

hausted  with  the  sale  of  the  land  orig-  v,  Dix,  1 18  111.  477. 

inally  granted,   and  did  not  extend    to  Where  property  is  devised  to  trustees 

the  lands  purchased  with  the  proceeds.  In   trust  to  convey  the  same  to  such 

Fritsch  v,  Klausing  <Ky.  1890),    13   S.  person  or  persons  as  A  shall  appoint 

W.  Rep.  241.  and  in  case  ol   his  death,  leaving  his 

In  a  case  arising  in    AVa;  T'ork,  llind  wife,  without    making    such   appoint- 

was  devised  to  the  executors  with  power  ment,  then  according   to  the  appoint- 

ofsaleforthe  purpose    of   distributing  ment  of  the  wife  of  A,  to  defeat  the 

the  proceeds,  one-  third  each    to    testa-  power    of    appointment    by   the  wife 

trix's  brother  and  sister,  and  the  income  of  A,  there  must  have  been  an   actual 

of  the  other  third  to  another  sister.    A,  execution  of  the  power  by  A  in  the  form 

while  she   remained    the  wife    of   her  required  by  the  power.  Haslen  v.  Kean, 

then   husband.    If   she    survived    her  2  Murph.  (N.  Car.)  382. 

husband,  she  was  to  take  the  corpus  of  If  in  the  first  instrument  executing 

the  fund,  and,  if  she  did  not  there  was  the  original  power,  there  is  reserved  a 

a  void  limitation  over.   Upon  the  reslg-  power  of  revocation  and  of  new  ap- 

nation  of  the    surviving   executor,  the  pointment  such  instrument  does    not 

supreme  court  appointed  A  as  trustee,  constitute  a  new  settlement,  destructive 

to  whom  testatrix's  brother  and   other  of  the  first;  nor  is  the  original  power 

sister  conveyed  and    transferred    their  thereby  exhausted  and  at  an  end,  but 

contingent  interest  in  the  property.    It  upon  the  revocation  of  such  Instrument 

was  held  that,  as,  in  the  event    that   A  exists  In  fiill  force.  Saunders  v.  Evans, 

did  not  survive  her  husband,  testatrix  8  H.  L.  Cas.721;  7  Jur.,  N.  S.  1292;  31 

would  die  Intestate  as  to  such  Aind«  or,  L.  J.  Ch.  233. 

In  case  the  power  of  sale  was  not  exer-  Where,  in  the  body  of  a  will,  author- 

cised  by  sale  of  the  land  during  her  ity  is  given  the  executor  to  sell  certain 
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lands,  and  in  codicils  to  the  will   the  in  equal  proportions,  but  no  part  of .  it 

lands  are  given  to  different  legatees  from  was  specifically  devised.     Bj  a  codi- 

those  first  named,  without  revoking  in  cil  to  her  will,  the  testatrix  authorize 

express  terms  the  authority  to  sell,  that  her  executors  to  sell  the  whole  or  any 

authority   remains  and  must  control,  part  of  her  real  estate,  in  their  discre- 

unless  suspended  or  vacated   for  cause  tion,  the  proceeds  of  sale  or  sales  to  be 

by  the  court.     Anderson  v.  Butler,  31  disposed  of  by  them  under  the  difec- 

S.  Car.  183.  tions  contained  in  the  will.     A  part  of 

Testator  bequeathed  a  portion  of  his  the  real  estate  was  sold  by  the  exec- 
estate  to  B,  his  son,  who  was  insolvent,  utors,  but  the  purchaser  declined  to 
B's  son,  H,  agreed  with  B,  that  if  the  accept  a  deed  therefor  upon  the  ground 
latter  would  consent  to  the  substitution  that  the  executors  could  not  give  him 
of  H  as  legatee,  he  would  dispose  of  all  a  perfect  title  ;  that  having  finally 
the  property,  excepting  a  certain  sum,  settled  the  estate  of  their  testatrix  and 
as  D  should  direct.  Testator  there-  made  a  final  distribution  in  the  or- 
upon  revoked  said  bequest  and  made  a  phans'  court  before  the  agreement  to 
similar  one  in  favor  of  H.  After  testa-  sell  was  entered  into,  they  had  no 
tor*s  death,  B  and  H  made  another  power  to  sell.  Held,  that  the  power 
agreement,  by  which  H  conveyed  a  of  the  executors  to  sell  the  real  estate 
part  of  the  property  to  D,  to  be  held  would  not  cease  with  the  settlement  of 
for  the  use  of  B.  By  the  last  agree-  the  personal  estate,  but  would  continue 
ment  B  was  to  control  and  dispose  of  a  until  the  whole  of  the  rtftA  estate  was 
certain  plantation  so  conveyed  to  D  divided  among  the  several  devisees, 
as  he  saw  fit,  but  in  case  of'^his  death  either  by  the'  act  of  the  parties  or  by 
without  marriage,  and  further  issue,  D  legal  proceedings.  Hoffman  v,  Hoix- 
was  to  reconvey  it  to  H.  It  was  held  man,  66  Md.  568. 
that  B's  power  of  appointment  was  A  power  by  an  executor  to  sell  for 
extinguished  by  the  last  agreement,  payment  of  debts  under  order  of  court 
and  that  he  had  no  estate  in  the  planta-  must  be  exercised  within  a  reasopable- 
tion  subject  to  devise  by  him,  but  that  time.  Recaid  v,  Williams,  7  Wheat, 
on  his  death  without  further  issue,  H  (U.  S.)  59;  Jackson  v.  Jansen,  6  Johns, 
was  entitled  to  a  reconveyance.  Hill  v.  (N.  Y.)  73 ;  Sharpstee  v.  Tillou,  3  Cow. 
Taylor,  8x  Ga.  516.  (N.  Y.)  651. 

A  contract  by  a  testator  to  sell  land  A  fund  was  settled  for  the  husband 

does  not  revoke  a  power  to  sell  con-  for  life,  or  until  he  should  become  an 

ferred   upon    his    executors.      Doug-  insolvent  debtor,  with  the  remainder 

lass  V,  Dickson,   11    Rich.  (S.  Car.)  to  the  wife  for  life,  remainder  to  their 

417.                                                     "  children  or  issue,  as  the  survivor  should 

Where  a  trustee  under  a  will  is  appoint,  and  in  default  of  appointment, 
clothed  with  power  to  sell,  a  sale  by  in  trust  for  the  children  then  living 
him  is  not  vacated  by  reason  of  the  es-  and  the  issue  of.  deceased  children, 
tate  being  subsequently  declared  in-  The  husband's  interest  ceasec^ by  his  in- 
solvent. But  the  proceeds  of  the  sale  solvency,  and  his  wife  afterwards  died, 
would  go  to  the  representative  for  dis-  He/d,  that  the  interests  of  the  children 
tributlon  among  the  creditors.  Hitch-  and  their  issue  in  default  of  appoint- 
cock  V.  U.  S.  Bank,  7  Ala.  386.  See  ment  thereupon  became  vested,  and 
Bentham  v.  Smith,  i  Cheves,  Eq.  (8.  could  no  longer  be  varied  by  the  exe- 
Car.)  33.  cution  by  the  surviving  husband  of  his 

A  power  given  to  executors  to  sell  power  of  appointment.     Haswell    v. 

land  becomes  inoperative  when  the  es-  Haswell,  a  DeO.  F.  &  J.  456 ;  6  Jur.,  N. 

tate  is  settled,  or  all  claims  against  it  S.  1223;  3  L.J.  Ch.  97. 

barred   by    lapse  of  time,  and  no  ob-  If  the   power  to  sell  is  limited  to  a 

ject  of  the  testator  remains  to   beat-  specified  time,  if  not  executed  within 

tained.     Ward  v.  Barrows,  2  Ohio  St.  that  time  it  is  forever  gone.    Liockett 

241.     And  if  the  power  to  sell  is  given  v.  Hill,  i  Wood  (U.  S.)  552. 

for  the  purpose  of  paying  legacies,  it  But  it  has  recently  been  held  in  AVw 

ceases  when  the  legacies  are  all  paid.  Tork  that  a  power  given  to  an  execu- 

Chamberlain  v,  Taylor,  36  Hun  (N.  tor  to  sell  real    estate  and  divide  the 

Y.)  24;  Hovey  v,  Uhisholm,  56  Hun  proceeds    at    any    time  within    three 

(^J.  Y.)  328;    Swift's  Appeal,  87  Pa.  years,  remains  in   force  even  after  the 

St.  502.  expiration  of  the    period   mentioned. 

A  testatrix  devised  her  estate,  both  Waldron  v.  Schlang,  47  Hun  (N.  Y.) 

real  and  personal,  to  her  four  children  252. 
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A  trustee  was  empowered  to  sell  tioned,  see  proper  to  do  so,  the  real  es- 
land  at  private  sale  before  November  tate  majr  be  sold  by  him,  ai^  the  monejr 
5th,  or,  if  then  unsold,  to  sell  it  at  pub*  accruing  therefrom,  together  with  all 
lie  sale  on  that  day.  He  sold  at  public  other  moneys,  is  to  be  put  out  to  inter- 
sale  on  November .5th,  but  the  pur-  est,  and  the  interest  paid  over  to  mj 
chaser  failed  to  comply  with  his  bid.  wife  every  year,"  it  was  held  by  the 
Instead  of  compelling  him  to  take  the  same  court,  the  same  judge  dissenting, 
title,  the  trustee  advertised  and  sold  that  the  power  of  sale  thus  con- 
again  to  another.  It  was  held  that  the  ferred  was  limited  to  the  lifetime  of 
second  sale  was  void ;  the  first  having  the  widow.  Fidler  v.  Lash,  125  Pa.  St 
exhausted  the  power.  Simmons  v.  87. 
Baynard,  30  Fed.  Rep.  53a.  A  testator  in  Oregon  gave  the  red- 

The  power  may  also  be  limited  to  the  due  of  his  estate  to  his  executor  and 

lifetime  or  majority  of  the  donor,  the  trustee,  **with  full  power  to  sell  and 

donee  or    the    party  to  be  benefited,  convey  any  or  all  of  said  estate,  and 

Thus  in  Hubbard  v.  Gilbert,   25   Hun  convert  the  same  into  money,"  in  trust 

(N.  Y.)  596,  where  A  paid  the  consid-  for  the  use  and  benefit  of  H,  who  was 

eration  for  land  purchased  of  D,  and  made  sole  legatee,  the  proceeds  to  be 

procured  the  conveyance  to  be  made  to  paid  over  to   her.     It  was  held  the 

himself,  to  B,  and  to  C,  as  joint  tenants,  power  of  sale  ceased  on  the  death  of 

B   and  C  contemporaneously  executed  H.  Harmon  v.  Smithy  38  Fed.  Rep. 462. 
a  sealed  instrument  agreeing  to  convey        But  in  Millspaugh  v.  Van  Zandt,55 

the  land  as  A  should  appoint.     A  died  Hun  (N.  Y.)463,the  power  was  held  to 

without  appointing.    Held^  that  the  fee  survive  the  death  of  the  wife.   The  facts 

in    the    land    descended   to  his   heirs,  were  as  follows :    A   testator  devised 

The  same  effect  is  Fraaier  v,  Frazier,  2  land  in  trust  to  his  executors,  to  hold 

Leigh  ( Va.)  642.  There  the  testator  be-  it  "for  the  purposes  of  the  trust  herein 

queathed  property  to  his  brother,  to  be  declared  for  and    during  the  natural 

by    him    sold,  and  the  proceeds    dls-  life  of  my  said  wife,  unless  before  that 

tributed    among    the     testator's    next  time  the  sum  of  $90  per  acre  can  be 

of  kin,  as  the  brother  should  judge  of  realized    therefor,   or    unless,    before 

their  deserts.    The  brother  died  with-  that  time,  in  the  judgment  of  all  my 

out  having  made  any  appointment.    It  executors,    .   "*.    .    it  shall  be  deemra 

was  held  that  the  property  bequeathed  to    be  for  the    best    interest    of    my 

was    distributable    as    in  case    of   in-  said  wife  and  children  that  the  same 

testacy.  be  sold  at  a  less  price,"  and  in  each 

In  a  case  decided  by  the  Supreme  case  the  executors  were  authorized  to 
Court  o{  Pennsylvania^  a  testator  gave  self  the  land  and  make  deeds  thereto, 
to  his  wife  the  income  of  his  personalty.  The  will  further  directed :  "When  the 
and  all  his  realty,  for  life.  The  execu-  farm  shall  be  sold  as  .  .  .  pro' 
tors,  who  were  the  wife  and  two  of  the  vided,  I  direct  my  executors  to  con- 
devisees  in  remainder,  were  authorized  vert  all  my  estate  into  cash,  and  to 
at  any  time  after  his  decease  to  convey  divide  the  proceeds  into  such  parts 
any  or  all  of  the  realty.  The  proceeds  ...  as  will  give  one  share  to  my 
of  all  such  sales  were  to  be  held  for  the  wife,  if  then  living."  It  was  held  that 
purpose  declared  in  relation  to  the  re-  the  executors'  title  to  the  land,  and 
alty,  and  all  investments  thereof,  as  power  to  sell  the  same,  did  not  cease 
well  as  of  the  personalty,  were  to  be  on  the  death  of  the  wife, 
made  in  designated  securities.  Imme-  A  will  provided  that,  when  the  tes- 
diately  a(\er  the  wife's  death,  the  whole  tator's  eldest  son  should  become  of 
of  the  real  and  personal  estate,  includ-  age,  there  should  be  divided  between 
ing  the  proceeds  of  all  real  estate  sold  the  children  "any  balance  which  may 
by  the  executors  in  the  wife's  lifetime,  remain  of  my  estate  after  the  payment 
were  to  be  distributed  as  provided  in  of  my  debts,  and  the  sale  of  so  much 
the  will.  It  was  held  (Judge  Mitchell  of  my  estate  as  shall  be  sufficient,  in 
dissenting),  that  the  power  of  sale  the  opinion  of  my  executor  to  support 
could  be  exercised  only  in  the  lifetime  and  educate  my  children."  It  was 
of  the  wife.  Wilkinson  v.  Buist,  124  held  that  the  executor's  authority  to 
Pa.  St.  253;  10  Am.  St.  Rep.  580,  and  sell  land  to  make  provision  for  the 
in  a  subsequent  case,  where  the  testator  support  and  education  of  the  youncer 
devised  his  estate  to  his  widow  for  life,  children  did  not  terminate  on  fiie 
remainder  to  plaintiff  and  others,  "and,  majority  of  the  eldest  son.  Hallum  v. 
lastly,  if  my  executor,  hereinafter  men-  ,  Silliman  (Tex.  1896),  14  S.  W.  Rep.  797. 
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The  New  York  statute  provides  that  when  the  purposes  of  a 
power  are  accomplished,  the  power  is  at  an  end.^  A  mortgage 
by  a  tenant  for  life  having  a  power  to  make  leases,  or  by  a  mar- 
ried woman  by  virtue  of  any  beneficial  power,  does  not  extin- 
guish or  suspend  the  power,  but  the  poWer  is  bound  by  the  mort- 
gage.* 

4.  Merger. — There  is  nothing  incompatible  in  the  co-existence  in 
the  same  individual  of  an  interest  and  a  power,  and  the  general 
rule  is  that  there  is  no  merger,  even  though  the  interest  and  the  < 
power  are  created  by  the  same  instrument.' 

Where  the  power  of  sale  is  onlj  to  be  livery  of  the  deed,  the  son  and  executor 

exercised    wiUi     the    consent    of  the  sold  the  land  as  executor  and  with  the 

grantor,    the    death   of    the    grantor  proceeds  paid  his  father's  creditor.    It 

before    a    sale   is    made    extinguishes  was  held  that    the    purchaser  at  sher- 

the    power.    Kissam    v.  Dierkes,    49  ififs  sale  took  a  title  superior  to  that  of 

N.    Y.  60a.    So,    too,    where    a    dis-  the  purchaser  at   the    executor's  sale, 

cretion  is  lodeed    with   the    donee  of  Hacaensack  Say.  Bank  v.Morse,  46  N. 

the  power.    Thus  in  a  case  arising  in  J.  £q.  x6i. 

Tennessee    a    testator    authorized    his  1.  4  New  Tork  Rev.  Stat.  (Banks' 

executor  bjr  name  to  sell  an^  of  his  real  ed.),  ch.  i,  $$  67,   zoa ;  pp.  2440^  i^jfi ; 

estate  **ifhe  may  think  it  advisable  for  •  Hutchings  v,  Baldwin,  7  Bosw.   (N. 

the   interest    and    benefit    of  my  chil-  Y.)  241 ;  Selden  v,  Vermiljea,  z  Barb, 

dren,"  and  vest  the   proceeds,  "or  such  (N.  Y.)  61. 

part  thereof  as  he  maj  think  right,"  In  Executors  were  directed  and  em- 
other  real  estate,  for  the  joint  benefit  of  powered  bj  the  testator  to  sell  all  the 
the  testator's  wtfe  and  children,  **the  land  of  which  he  should  die  seised,  at 
part  coming  to  my  wife  to  revert  to  my  such  time  as  thej  might  deem  best, 
children  at  her  death."  It  was  held  and  to  invest  the  proceeds,  together 
that  the  power  was  personal  and  dis-  with  the  personalty  belonging  to 
cretionary  in  the  executor  named,  and,  the  estate,  and  pay  the  income  to  his 
on  his  refusing  to  qualify,  could  never  two  daughters  during  their  lives,  and 
be  executed.  Jones  v.  Fulghum,  3  at  the  death  of  either,  to  pay  her  share 
Tenn.  Ch.  193.  And  in  Sites  v.  El-  of  the  principal  to  her  children.  It 
dredge,  45  N.J.  Eq.  63a,  it  was  held  that  was  held  that  the  power  of  sale  would 
where  a  power  of  sale  annexed  to  a  devise  cease,  as  to  the  moiety  of  a  daughter 
of  the  fee  was  to  be  exercised  at  the  dying,  at  the  time  of  her  decease, 
discretion  of  the  devisee,  and  without  Harvey  v.  Brisbin,  50  Hun  (N.  Y.) 
designating  any   particular  object  for  376. 

which  it  should  be  exercised,  it  expires  S.  a  New  Tork  Rev.  SUt  %k  90-91 

at  the  death  of  the  devisee.  (Banks'  ed.),  p.  2447 ;  (1882)  p.  2190. 

A  testator  directed  his  executor,  who  These  sections,  so  far  as  they  affect 

was  his  son,  to  pay  his  debts  out  of  his  married  women,  refer  only  to  bene- 

property,  real  and  personal,  empowered  ficial  powers.    Marvin  t.  Smith,    56 

him  to  sell  his  land,  and  directed  him  Barb.  (N.  Y.)  6oa 

to  divide  the  proceeds  between  his  son  S.  2  Chance    Powers  62 j,  k  3^30; 

and  daughter,  his  only  heirs.    The  son  Burleigh  v.  Clough,  52  N.  H.  267;  13 

and* daughter   took    possession  of  the  Am.  Kep.  23;  Harrison  v.  Battle,  i 

land  by  tenanto,    and    occupied   it    as  Dev.  &  B.  Eq.  (N.  Car.)  213. 

tenants  in  common  for  nine  years  after  Where  an  estate  is  limited  to  such 

their  father's  death.    A  creditor  of  the  uses  as  A  may  appoint,  and  in  default 

deceased  laid  by  and  took  no  proceed-  of  appointment  to  himself  in  fee,  the 

ings  to  enforce   his    right   during  the  power  is  not  mereed  in  the  fee.    i 

same  period,  his  debt  being  kept  alive  Sugd.  Pow.  *io5 ;  4  Kent  Comm.  •348; 

by  payments  by  the  son.    At  the  end  Sir  Edward  Clere's  Case,  6  Rep.  176; 

of  this  period  a  judgment  creditor  of  Goodhill  v.  Brigham,  i  B.  ft  P.  192 ; 

the  son  caused  execution  to  be  levied  Cox   v.  Chamberlain,  4  Yes.  Jr.  631 ; 

upon  his  Interest  in  the  land,  and  the  TIckner v.  Tickner,  3  Atk.  742 {Maun- 

same  brought  to  sale    by  the  sheriff,  drell  v.  Maundrell,  10  Vet.  Jr.  %^ 

After  the  sheriff's  sale,  and  before  de-  See  7  Yes.  Jr.  567. 
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Part  pajrmenU,  x 
Put, performance,  t 
Party  WalU,  3 

Alteration,  xi 

Contribution,  X3 

Definition,  3 

Erection  and  use,  xx 

How  created,  4 

Implied  grant,  7 

Klunicipal  ordinance  concerning,  9 

Prescription,  8 

Statutory  regulations,  8 

Tearing  down  and  repairing,  it 

When  cease  to  be  such,  9 
Patent  ambiguity,  19 
Patent  for  land,  19 
Patent  law,  30 

Abandonment  of  claim,  46 

Actions  concerning  patents,  70 

Actions  on  contracts,  139 

Amendment  to  claim,  30 

Answer  in  equitj,  98 

Anticipation,  53 

Anticipation  by  publication,  57 

Appeal,  32 

Art  or  process,  66 

Assignment  of  patent,   130 

Bill  in  equitj  to  compel  patent,  33 

Caveats,  25 

Claims  and  specifications,  39 

Combination,  process,  product,  ma* 
chine,  44 

Commissioner,  24 

Composition  of  matter,  68 

Concealed  invention,  ^7 

Constitutional  provisions,  23 

Contempts,  120 

Contracts  respecting  patent  rights,  137 

Costs  of  suit,  X18 

Date  of  application,  64 

Date  of  invention,  52 

Delay  in  office,  30 

Demurrer  in  equity,  97 

Diligence  necessary,  53 

Disclaimer,  34 

Drawings,  29 

Estoppel  by  application,  46 

Evidence  in  action,  loi 

Examination  by  commissioner,  3d 

Examiners  in  chief,  25 

Experiments,  55 

Extension  ol  patent,  laa 


Patent  law — Continued, 

Pinal  injunction,  112 

Imitating  name  of  patentee,  X24 

Improvement,  69 

Infringement  suits,  defenses  to,  85 

Interference,  3X 

Issue,  34 

Jurisdiction  of  suits,  X45 

Machine,  67 

Marking  unpatented  article,  X35 

Models,  26 

New  trial,  X15 

Novelty  in  combinations,  60 

Novel^  with    reference  to  foreign 
inventions,  59 

Oath  to  application,  26 

Patentable  Novelty,  49 

Patent  office,  24 

Pirating  patentee's  name,  X35 

Plea  in  tequity,  fj/b 

Practice  in  eqtfity,  xo8 

Practice  of  office,  25 

Practice  on  appeal,  32 

Preliminary  injunction,  77 

Proceedings  on  accounting,  xx7 

Property  in  patents,  128 

Property  right  in  unpatented  inven- 
tion, 23 

Pubhc  use,  60 

Recording  assignment,  X36 

Re-hearing,  115 

Re-issue,  36 

Repeal  of  Patent,  127 

Royalty,  138 

Special  actions  relating  to  patents, 
123 

Specifications,  27 

Surrender,  37 

Testimony  for  use  in  office,  3x 

Utility,  62 
Paternity,  146 
Pauper,  146 

Pawn,  Pawnbroker,  X46 
Payment,  148 

Application  of  payments,  234 

Burden  of  proving,  20X 

By  'giving  higher  security,  X85 

By  note,  bill  or  check,  167 

By  order,  184 

By  transfer  of  certificate  of  deposit^ 
X84 

By  whom  made,  X87 
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Parment —  Continued. 

definition,  149 

Effect  of  as  waiver,  214 

Evidence  o/,  200 

How  made,  195 

In  specific  articles,  186 

Medium  of  pajment,  163 

Part  payment,  230 

Payment  or  purch^Me,  160 

Pleading  payment,  253 

Presumption  of,  203 

To  whom  made,  iC» 

Voluntary  payment,  214 

What  constitutes,  150 

When  must  be  made,  196 

Where  made,  198 
Payment  Into  court,  255 
Peddler,  268  ^ 

Pedigree,  257 

Declarations  concerning,  259 

Definition,  057 

Family  records,  265 

Proof,  258 

Relationship,  259 
Penalties,  260 

Compounoing,  281 

Evidence  in  actions  for,  279 

Parties  to  actions  for,  276 

Penal  actions,  270 

Penal  statutes,  270 
.  Pleadings  In  actions  for,  278 

Rights  of  informers  in,  275 

Verdict  and  judgment  for,  a8t 
Pencil,  283 
Penetration,  283 
Pensions,  283 

Attorney's  fees,  291 

Definition,  284 

Evidence  in  support  of  claim,  989 

Exemption,  29^ 

Offense  of  detaining,  293 

Payment  of,  290 

Pension  laws,  284 

Pension  office,  285 

Y^ho  entitied  to,  286 
Perils  of  the  sea,  299 
Perishable  goods,  300 
Perishable  property,  300 
Perjury,  300 

Definition,  300 

Essential  elements,  30S 

Evidence,  323 

Indictment,  313 

Intent,  311 

Materiality  of  statement,  509 

Subordination  of,  332 
Perpetuation  of  testimony,  334 
Perpetuities,  335 

Application  q£  rule  against,  346 

Charitable  trusts,  362 

Contractual  rights,  355 

Effect  of  limitation!  void  for  remote- 
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ExecutoiT  limitation,  353 

Ortein  of  rule  against,  355 

Period,  339 

Powers,  357 

Reversionary  interest,  352 

Rights  affected  by  rule,  348 

Scope  of  rule  aniinst,  341 

Statutory  provuions,  370 

Trusts  for  accumulation,  381 
Person  aggrieved,  408 
Personal  annuities,  408 
Personal  injuries,  408 
Personal  liberty,  408 
Personal  property,  408 

Definition,  yA 

Incidents  or,  411 

Kinds,  409 

Manner  of  ownersiiip,  410 

Title,  410 
Personation,  412 
Petroleum,  413 
Pews,  413 

Attachment,  423 

Definition,  414 

Remedies  ot  pew  holders,  421 

Rights  of  pew  holders,  414 

Taxes  on,  422 
Pharmacy,  423 
Photographs,  423 

As  evidence,  424 

Copyright  in,  423 
Phvsldans  and  surgdont,  427 

Definition,  427 

Right  to  compensation,  43a 

Statutory  regulations,  4I0 
PUots,  443 

Actions,  455 

Compensation,  453 

Definition,  444 

Le^lative  control,  444 

Liability,  452 

Licensing,  446 

Lien  on  vessel,  454 

Obligation  to  take,  447 

Pilot  commissioners,  447 

Powers  and  duties,  451 

Suspension,  455 

Tender  of  services,  448 
Pin  money,  457 
Pipe  lines,  457 

Definition,  457 

Property  in,  459 

Right  to  lay,  457 
Piracy,  ^61 
Placer  claim,  465 
Play,  466 
Pleading,  ^67 

Ambiguity,  574 

Argumentativeness,  57a. 

Certainty,  567 

Classification  of  syttemi,  478 

Code  Pleading,  ^ 
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Pleading —  Contin  ued. 

Commencement  and  conclusion, 

Common  law  theory,  469 

Confession  and  avoidance,  C50 

Conformity  to  precedent,  581 

Coverture,  554 

Defences,  507 

Definition,  469 

Demurrer,  511 

Departure,  579 

Dilatory  pleas,  519. 

Discontinuance,  515 

Duplicity,  561 

History,  473 

Imparlance,  506 

In  assumpsit,  540 

In  covenant,  524 

In  debt,  523 

In  detinue,  526 

Infancy,  554 

In  replevin,  538     v 

In  trespass,  530 

In  trespass  on  the  case,  534 

In  trover,  527 

Issue.  470 

Materiality,  558 

Modes  of  trial,  470  < 

New  assignment,  577 

Place,  570 
,    Pleas  to  the  jurisdiction,  520 

Profert  and  oyer,  508 

Protestation,  516 

Puis  darrein  continuance,  5x7 

Quality,  quantity  and  value,  570 

Repleader,  584 

Replication  de  injuria,  546 

Repuenancv,  579 

Requisites  m  general,  558 
Set-off,  5CX 
Several  pleas,  564 
Special  traverse,  548 
Statute  of  limitations,  553 
Tender,  555 
Time,  569 
Title,  .S70 
Traverse,  521 

Pleasure  carriage,  585 

Pledge  and  collateralsecurity,  585 
Attachment  of,  667 
Bills  of  lading,  627 
Collection  of  collateral,  681 
Corporeal  property,  607 
Debt  secured,  599 
Definition,  585 
Delivery  and  possession,  595 
Distinction  from  mortgage,  590 
Distinction  from  sale,  593 
Incorporeal  property,  607 
Nature  of,  589 
Negotiable  securities,  608 
Non -negotiable  securities,  638 
Payment  of  debt,  effect  of,  722 
Pledgee's  duty  to  return,  604 


Pledge  and  collateral  security — Com' 
582  tinned. 

Pledgee's  duty  to  return  pledge,  64c 

Pledgee's  liability  for  negligence,  ^84 

Pledgee's  liability  to  account,  675 

Pledgee*s  right  of  purchase,  673  , 

Pledgee's  right  of  suit,  678 

Pledgee's  rights  and  liabilities,  643 

Pledgee's  right  to  assign,  661 

Pledgee's  right  to  incur  expense,  658 

Pledgee's  right  to  possession,  655 

Pledgee's  right  to  sell,  668 

Pledgee's  right  to  use,  657 

Pledgee's  title  by  estoppel,  641 

Pledgor's  rights  and  liabilities,  65a 

Pledgor's  tiSe,  604 

Redemption,  720 

Remedy  at  law,  728 

Remedy  in  equity,  727 

Sale  of  collateral,  690 

Statute  of  limitations,  724 

Stock,  6x0,  699 

Suit  on  collateral,  693 

Tender  of  amount  due,  effect  ol^  724 

Poisons  aftd  poisoning,  736 
Evidence,  738 
Indictment,  738 
The  offense,  736 
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